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BOOK    II. 


OF    THE    RIGHTS    OF   THINGS. 


CHAPTER  I. 

OP  PROPERTTy   IN   GBNERAL. 

1.  All  doiniDion  over  external  objects  has  its  original  from 
the  gift  of  the  Creator  to  man  in  general         .         .         Pcye  3 

2.  The  substance  of  things  was,  at  first,  common  to  all  man* 
kind  ;  yet  a  temporary  property  in  the  use  of  them  might  even 
then  be  acquired  and  continued  by  occupancy  .         .         3 

3.  In  process  of  time  a  permanent  property  was  established 
in  the  suDstance,  as  well  as  the  use  of  thmgs;  which  was  also 
originally  acquired  by  occupancy  only  .         •  4, 5 


monj 

in  order  to  continue  the  property  of  the  first  occupant :  and, 
where  by  accident  such  property  becomes  discontinued  or  un- 
known, the  thing  usually  results  to  the  sovereign  of  the  state, 
by  virtue  of  the  municipal  law  •         .         •         •        9 — 11 

5.  But  of  some  things,  which  are  incapable  of  permanent  sub- 
stantial dominion,  there  still  subsists  only  the  same  transient 
usufructuary  property,  which  originally  subsisted  in  all  things 

14 


CHAPTER  II. 

OF  RSAL  PROPERTY;  AND,  FIRST,  OF  CORPOREAL 

HEREDITAMENTS. 

1.  In  this  property,  or  exclusive  dominion,  consist  the  rights 
of  things ;  which  are,  I.  Things  real.     II.  Things  personal      16 

2.  In  things  real  may  be  considered,  I.  Their  several  kinds. 
II.  The  tenures  by  which  they  may  be  holden.    III.  The  estates 
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which  may  be  acquired  therein.     IV.  Their  title,  or  the  means 
of  acquiring  and  losing  them  ....        Page  16 

3.  All  the  several  Kinds  of  things  real  are  reducible  to  one 
of  these  three,  viz.  lands,  tenements,  or  hereditaments ;  whereof 
the  second  includes  the  first,  and  the  third  includes  the  first 
and  second  16 

4.  Hereditaments  therefore,  or  whatever  may  come  to  be  in- 
herited (being  the  most  comprehensive  denomination  of  things 
real),  are  either  corporeal  or  incorporeal  ...         17 

5.  Corporeal  hereditaments  consist  wholly  of  lands,  in  their 
largest  legal  sense ;  wherein  they  include  not  only  the  face  of  the 
earth,  but  every  other  object  of  sense  adjoining  thereto,  and 
subsisting  either  above  or  beneath  it  .         .         17,  18 


CHAPTER  III. 

OF   INCORPOREAL    HEREDITAMENTS. 

1.  Incorporeal  hereditaments  are  rights  issuing  out  of  things 
corporeal,  or  concerning,  or  annexed  to,  or  exercisable  within, 
the  same .        20 

2.  Incorporeal  hereditaments  are,  I.  Advowsons.  II.  Tithes. 
III.  Commons.  IV.  Ways.  V.  Offices.  VI.  Dignities.  VII. 
Franchises.  VIII.  Corodies  or^^pensions.  IX.  Annuities.  X. 
Rents .        21—41 

3.  An  advowson  is  a  right  of  presentation  to  an  ecclesiastical 
benefice ;  either  appendant,  or  in  gross.  This  may  be,  I.  Pre- 
sentative.     II.  Collative.     III.  Donative         .         .        21 — ^23 

4.  Tithes  are  the  tenth  part  of  the  increase  yearly  arising 
from  the  profits  and  stock  of  lands,  and  the  personal  industry 
of  mankind.  These,  by  the  ancient  and  positive  law  of  the  landf, 
are  due  of  common  right  to  the  parson,  or  (by  endowment)  to 
the  vicar;  unless  specially  discharged,  I.  By  real  composition. 
II.  By  prescription,  either  de  modo  decimandiy  or  de  non  deci- 
mando 24 — 31 

5.  Common  is  a  profit  which  a  man  hath  in  the  lands  of 
another;  being,  I.  Common  of  pasture;  which  is  either  appen- 
dant, appurtenant,  because  of  vicinas^e,  or  in  gross.  II.  (Com- 
mon of  piscary.  III.  Common  of  Turbary.  FV.  Common  of 
estovers,  or  botes  32 — 36 

6.  Ways  are  a  right  of  passing  over  another  man's  ground  35 

7.  Offices  are  the  right  to  exercise  a  public,  or  private,  em- 
ployment  36 

8.  For  dignities,  which  are  titles  of  honour,  see  Book  I. 
Ch.  XII. 

9.  Franchises  are  a  royal  privilege,  or  branch  of  the  kind's 
prerogative,  subsisting  in  the  bands  of  a  subject  .        37 

10.  Corodies  are  allotments  for  one's  sustenance ;  which  may 
be  converted  into  pensions.     (See  Book  I.  Ch.  VIII).     .        40 
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11.  An  anauity  is  a  yearly  sum  of  money,  charged  upon  the 
person,  and  not  upon  the  lands,  of  the  grantor       .        Page  40 

12.  Rents  are  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements;  and  are  reducible  to,  I,  Rent-service.  II.  Rent- 
cbaige.     III.  Rent-seek  41-3 

CHAPTER  IV. 

OF  TH£  FSODAL  SYSTEM. 

1.  Thb  doctrine  of  tenures  is  derived  from  the  feodal  law ; 
which  was  planted  in  Europe  by  its  noi-them  conquerors,  at  the 
dissolution  of  the  Roman  empire         ....        44-6 

2.  Pure  and  proper  feuds  were  parcels  of  land,  allotted  by 
a  chief  to  his  followers;  to  be  held  on  the  condition  of  per- 
sonally rendering  due  militar)r  service  to  their  lord  54 

3.  These  were  granted  by  investiture ;  were  held  under  the 
bond  of  fealty;  were  inheritable  only  by  descendants;  and 
could  not  be  transferred  without  the  mutual  consent  of  the 
lord  and  vassal 63 — bl 

4.  Improper  feuds  were  derived  from  the  other ;  but  differed 
from  them  in  their  original,  their  services  and  renders,  their 
descent,  and  other  circumstances  ....        68 

6.  The  lands  of  England  were  converted  into  feuds,  of  the 
improper  kind,  soon  after  the  Norman  conquest :  which  gave 
rise  to  the  grand  maxim  of  tenure ;  viz.  that  all  lands  in  the 
kingdom  are  holden,  mediately  or  immediately,  of  the  king 

48—63 


CHAPTER  V. 

OP  THB   ANCIBNT   ENGLISH   TENURB8. 

1.  Thb  distinction  of  tenures  consisted  in  the  nature  of  their 
services :  as,  I.  Chivalry,  or  knight-service ;  where  the  service 
was  free,  but  uncertain.  II,  Free  socage ;  where  the  service 
was  free,  and  certain.  III.  Pure  villenaee ;  where  the  service 
was  base,  and  uncertain.  IV.  Privileged  villenage,  or  villein 
socage ;  where  the  service  was  base,  but  certain      •        61 — 78 

2.  The  most  universal  ancient  tenure  was  that  in  chivalry,  or 
by  knight-service ;  in  which  the  tenant  of  every  knight's  fee  was 
bound,  if  called  upon,  to  attend  his  lord  to  the  wars.  Thia^was 
granted  by  livery,  and  perfected  by  homage  and  fealty;  which 
usaally  drew  after  them  suit  of  court     ....         62 

3.  The  other  fruits  and  consequences  of  the  tenure  by  knight- 
service  were,  I.  Aid.  II.  Relief.  III.  Primer  seisin.  IV. 
Wardship.  V.  Marriage.  VI.  Fines  upon  alienation.  VII. 
Escheat 63—72 

4.  Grand  serjeanty  differed  from  chivalry  principally  in  its 
render,  or  service ;  and  not  in  its  fruits  and  consequences        73 
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6.  The  personal  service  in  chivalry  was  at  length  gradually 
changed  into  pecuniary  assessments,  which  were  called  scutage 
or  escuage  -Po^  74 

6.  These  military  tenures  (except  the  services  of  grand  ser> 
jeanty)  were,  at  the  restoration  of  king  Charles,  totally  abolished, 
and  reduced  to  free  socage,  by  act  of  parliament  .         77 


CHAPTER  VI. 

OF  THB  MODERN  ENGLISH  TENURES. 

1.  Free  socage  is  a  tenure  by  any  free,  certain,  and  determi- 
nate service 78 

2.  This  tenure,  the  relic  of  Saxon  liberty,  includes  petit  ser- 
jeanty,  tenure  in  burgage,  and  gavel-kind  .         .        .81 

3.  Free  socajge  lands  partake  stronsly  of  the  feodal  nature,  as 
well  as  those  in  chivalry :  being  hoMen ;  subject  to  some  ser* 
vice, — at  the  least,  to  fealty  and  suitof  court ;  subject  to  relief, 
to  wardship,  and  to  escheat,  but  not  to  maniage ;  subject  also 
formerly  to  aids, primer  seisin,  and  fines  for  alienation     86 — 89 

4.  Pure  villenaee  was  a  precarious  and  slavish  tenure,  at  the 
absolute  will  of  the  lord,  upon  uncertain  services  of  the  basest 
nature 93 

5.  From  hence,  by  tacit  consent  or  encroachment,  have  arisen 
the  modem  copyholds,  or  tenure  by  copy  of  court  roll ;  in  which 
lands  may  be  still  held  at  the  (nominal)  will  of  the  lord,  (but  re* 
gulated)  according  to  the  custom  of  the  manor  .         .         .95 

6.  These  are  subject,  like  socage  lands,  to  services,  relief,  and 
escheat ;  and  also  to  heriots,  wardship,  and  fines  upon  descent 
and  alienation 97 

7.  Privileged  villenage,  or  villein  socage,  is  an  exalted  species 
of  copyhold  tenure,  upon  base,  but  certain,  services ;  subsisting 
only  m  the  ancient  demesnes  of  the  crown ;  whence  the  tenure  is 
denominated  the  tenure  in  ancient  demesne    ...        99 

8.  These  copyholds,  of  ancient  demesne,  have  divers  immuni- 
ties annexed  to  their  tenure ;  but  are  still  held  by  copy  of  court 
roll,  according  to  the  custom  of  the  manor,  though  not  at  the 
will  of  the  lord 100 

9.  Frankalmoign  is  a  tenure  by  spiritual  services  at  large; 
whereby  many  ecclesiastical  and  eleemosynary  corporations  now 
hold  their  lands  and  tenements;  being  of  a  nature  distinct  from 
tenure  by  divine  service  in  certain         ....         101 


CHAPTER  VII. 

OF  FREEHOLD  ESTATES  OF  INHERITANCE. 

1 .  Estates  in  lands,  tenements,  and  hereditaments,  are  such 
interest  as  the  tenant  hath  therein ;  to  ascertain  which,  may  be 
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conndered,  L  The  quantity  of  intereBt     II.  The  time  of  enjoy- 
ment.   III.  The  number  and  connexioDft  of  the  tenants. 

Page  103—179 
%  Estates,  with  respect  to  their  quantity  of  interest,  or  dura- 
tion, are  either  freehold,  or  less  than  freehold  .         104 

3.  A  freehold  estate,  in  lands,  is  soch  as  is  created  by  li?ery 
of  seisin  at  common  law ;  or,  in  tenements  of  an  incorporeal  na- 
ture, by  what  is  equivalent  thereto 104 

4.  Freehold  estates  are  either  estates  of  inheritance,  or  not  of 
inheritance,  viz.  for  life  only :  and  inheritances  are,  I.  Abso- 
lute, or  fee-simple.     II.  Limited  fees       .        .  .104 

5.  Tenant  in  fee-simple  is  he  that  hath  lands,  tenements,  or 
hereditaments,  to  hold  to  him  and  his  heirs  for  ever  104 

6.  Limited  fees  are,  I.  Qualified,  or  base,  fees.  II.  Fees 
conditional  at  the  common  law         .....     109 

7.  Qualified,  or  base,  fees  are  those  which,  having  a  qualifi- 
cation subjoined  thereto,  are  liable  to  be  defeated  when  that 
qualification  is  at  an  end 109 

8.  Conditional  fees,  at  the  common  law,  were  such  as  were 
granted  to  the  donee,  and  the  heirs  of  his  body,  in  exclusion  of 
collateral  heirs 110 

9.  These  were  held  to  be  fees,  granted  on  condition  that  the 
donee  had  issue  of  his  body ;  which  condition  being  once  per* 
formed  by  the  birth  of  issue,  the  donee  might  immediately  aliene 
the  land  :  but  the  statute  de  donis  being  made  to  prevent  such 
alienation,  thereupon,  from  the  division  of  the  fee  (oy  construc- 
tion of  this  statute)  into  a  particular  estate  and  a  reversion,  the 
conditional  fees  began  to  be  called  fees-tail      •         .     Ill,  112 

10.  All  tenements  real,  or  savouring  of  the  realty,  are  subject 
to  entails 113 

11.  Estates-tail  may  be — I.  general,  or  special ;  II.  male,  or 
female;  III.  given  in  frank-marriage  .         .         113 — 115 

12.  Incident  to  estates-tail  are,  L  Waste.  II.  Dower.  III. 
Curtesy.  IV.  Bar — by  fine,  recovery,  or  lineal  warranty  with 
assets 115 

13.  Estates-tail  are  now,  by  many  statutes  and  resolutions  of 
the  courts,  almost  brought  back  to  the  state  of  conditional  fees 
at  the  common  law 117 


CHAPTER  VIII. 

OF  FRBEHOIiDS  NOT  07  INHBRITANCE. 

1 .  Freeholds,  not  of  inheritance,  or  for  life  only,  are,  L  Con- 
ventional, or  created  by  the  act  of  the  parties.  II.  Legal,  or 
created  by  operation  of  law  .         .         .         .         120 

2.  Conventional  estates  for  life  are  created  by  an  express 
grant  for  term  of  one's  own  life,  or  pur  auter  vie ;  or  by  a  gene- 
ral grant,  without  expressing  any  term  at  all  .         .         120 
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^  Tlie  prffyial  aervioe  in  chivalry  was  mt  leogtb  grmdually 
^'■^  ui^  peconiaiy  assessments^  which  were  called  scotage 
aresnaee  Poye  74 

t>.  Tbese  mibtaiy  tenures  (except  the  serrices  of  grand  «er- 
jKsaatA  ^  were,  at  the  restoration  of  king  Charies,  totally  abolished, 
and  reduced  to  free  socage,  by  act  of  parliament  77 


CHAPTER  VL 

OF  TKB  MODERK  SKOUSH  TBITURBS. 

1-  FuEK  socage  is  a  tenure  by  any  free,  certain,  and  determi- 
nate serrice   ,    ^ 78 

2.  Tliis  tenure,  the  relic  <^  Saxon  liberty,  includes  petit  ser- 
je*ntT,  tenure  in  buigage,  and  gavel-kind  .81 

^  Free  socage  lands  partake  strongly  of  the  feodal  nature,  as 
w^U  as  tbikse  m  chiTalry :  being  hoMen ;  subject  to  some  ser- 
Tioew — at  the  least,  to  fealty  and  suit  d*  court ;  subject  to  relief, 
to  wiu>d^^ip,  and  to  escheat,  but  not  to  marriage;  subject  also 
t>nDer]T  to  aids,  primer  seisin,  and  fines  for  alienation  86 — 89 
4.  Pore  TiUeoav^e  was  a  precarious  and  slaTish  tenure,  at  the 
ah^^^uxe  will  of  tEe  lord,  upon  uncertain  senrices  of  the  basest 

nsmre 93 

ci.  Frcmi  hence,  bv  tacit  consent  or  encroachment,  have  arisen 
ii»e  BK^dera  <v>pyh<>liis»  or  tenure  by  copy  of  court  roll ;  in  which 
k7vi<  lasT  k^  >uU  held  at  the  ^nominal)  will  of  the  lord,  (but  re- 
(v^'iie^^  accoidia£r  to  the  custom  of  the  manor  .  .95 

Cv  Ti^e^s^  are  ^\iecu  like  socage  lands,  to  services,  relief,  and 
<^'^>>f'at :  ai>d  al^o  to  heriots,  wardship,  and  fines  upon  descent 

;a7>i  al  nrsuitxtci ^ 

T.  Pn^  .k<:txl  nUeMure,  or  riHein  socage,  is  an  exalted  species 
^^\v^xS.^.i'i«^:::r*re,  upon  base,  but  certain,  senrices ;  subsisting 
oc\  ;a  I  be  ar^^>^nl  demesnes  of  the  crown ;  whence  the  tenure  is 
o;r'^\^ .  r>jk:Kvi  the  tenure  in  ancient  demesne  .  .  .  ^ 
N  TSf^  <v^\hv<as,  ^>f  ancient  demesne,  hare  divers  immum- 
t^  *,wi^  uVuVir  tenure;  but  are  still  held  by  copy  of  court 
i.v\  jKVvw  :k  to  the  custom  of  the  manor,  though  not  at  the 

^^    ^jjjek'cxl •         •     'W 

5>  F-uakju-wftCW  i*  *  tenure  by  spiritual  serrices  at  large; 
w  WV  wwutx  e^vlesiastical  anddeemosvnary  corpon^tioiis  n^^ 
kv.J  ti^x  JjuiU  and  tenements;  bemg  of  a  nature  distmct  from 
%f«i)(re  ^v  x'rivine  serrice  m  certam        ^        .        .        .        lK)l 
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or  r«MHOIJ>  BSTATES  OF  IxaBKrTANCB. 
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3.  Incident  to  this,  and  all  other  estates  for  life,  are  estovers, 
and  emblements :  and  to  estates  pur  outer  vie  general  occupancy 
was  also  incident ;  as  special  occupancy  stiil  is,  if  cestuy  que  vie 
survives  the  tenant Page  122 

4.  Legal  estates  for  life  are,  I.  Tenancy  in  tail,  after  possibility 
of  issue  extinct.  II.  Tenancy  by  the  curtesy  of  England.  III. 
Tenancy  in  dower 124 — 128 

6.  Tenancjr  in  tail,  after  possibility  of  issue  extinct,  is  where 
an  estate  is  given  in  special  tail,  and,  before  issue  had,  a  person 
dies  from  wnose  body  the  issue  was  to  spring ;  whereupon  the 
tenant  (if  surviving)  becomes  tenant  in  tail,  after  possibility  of 
issue  extinct 124 

6.  This  estate  partakes  both  of  the  incidents  to  an  estate-tail, 

and  those  of  an  estate  for  life 125 

.  7.  Tenancy  by  the  curtesy  of  England  is  where  a  man's  wife 
is  seised  of  an  estate  of  inneritance ;  and  he  by  her  has  issue, 
born  alive,  which  was  capable  of  inheriting  her  estate  :  in  which 
case,  he  shall,  upon  her  death,  hold  the  tenements  for  his  own 
life,  as  tenant  by  the  curtesy 126* 

8.  Tenancy  in  dower  is  where  a  woman's  husband  is  seised  of 
an  estate  of  inheritance,  of  which  her  issue  might  by  any  possi- 
bility have  been  heir ;  and  the  husband  dies :  the  women  is  here- 
upon entitled  to  dower,  or  one  third  part  of  the  lands  and  tene- 
ments, to  hold  for  her  natural  life         ....         128 

9.  Dower  is  either  by  the  common  law ;  by  special  custom  ; 
ad  ostium  eccleske;  or,  ex  assensu  patris    .  132-3 

10.  Dower  may  be  forfeited,  or  barred ;  particularly  by  an 
estate  in  jointure 136 


CHAPTER  IX. 

OF  ESTATES  LESS  THAN  FREEHOLD. 

1.  Estates  less  than  freehold  are,  I.  Estates  for  years.  II. 
Estates  at  will.     III.  Estates  at  sufferance  .         140 — 150 

2.  An  estate  for  years  is  where  a  man,  seised  of  lands  and  te- 
nements, letteth  them  to  another  for  a  certain  period  of  time, 
which  transfers  the  interest  of  the  term ;  and  the  lessee  enters 
thereon,  which  gives  him  possession  of  the  term,  but  not  legal 
seisin  of  the  land 140 

3.  Incident  to  this  estate  are  estovers ;  and  also  emblements, 
if  it  determines  before  the  full  end  of  the  term  .         .         144-5 

4.  An  estate  at  will  is  where  lands  are  let  by  one  man  to  an- 
other, to  hold  at  the  will  of  both  parties ;  and  the  lessee  enters 
thereon ]45 

5.  Copyholds  are  estates  held  at  the  will  of  the  lord,  (regru- 
lated)  according  to  the  custom  of  the  manor         .         .         147 

6.  An  estate  at  sufferance  is  where  one  conies  into  possession 
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of  land  by  lawful  title,  but  keeps  it  afterwards  without  any  title 
at  all Page  150 


CHAPTER  X. 

OF  ESTATES  UPON  CX)NDITION. 

1.  Estates  (whether  freehold  or  otherwise)  may  also  be  held 
upon  condition ;  in  which  case  their  existence  depends  on  the 
happening,  or  not  happening,  of  some  uncertain  event       .     152 

2.  These  estates  are,  I.  On  condition  implied.  II.  On  con* 
dition  expressed.  III.  Estates  in  gage.  IV.  Estates  by  statute, 
merchant  or  staple.    V.  Estates  by  elegit    .         .         .        152 

3.  Estates  on  condition  implied,  are  where  a  grant  of  an  estate 
has,  from  its  essence  and  constitution,  a  condition  inseparably 
annexed  to  it ;  though  none  be  expressed  in  words         •         152 

4.  Estates  on  condition  expressed,  are  where  an  express  quali* 
fication  or  provision  is  annexed  to  the  grant  of  an  estate        154 

5.  On  the  performance  of  these  conditions  either  expressed  or 
implied  (if  precedent),  the  estate  may  be  vested  or  enlarged :  or, 
on  the  breach  of  them  (if  subsequent),  an  estate  already  vested 
may  be  defeated 154-5 

D.  Estates  in  gage,  in  vcutio,  or  in  pledge,  are  estates  granted 
as  a  security  for  money  lent ;  being,  I.  In  vivo  vculio,  or  living 
gage ;  where  the  profits  of  land  are  granted  till  a  debt  be  paio, 
apon  which  payment  the  grantor's  estate  will  revive.  II.  In  mor- 
iuo  vadiOf  in  dead,  or  mort  gage ;  where  an  estate  is  granted,  on 
condition  to  be  void  at  a  day  certain,  if  the  grantor  then  repays 
the  money  borrowed ;  on  failure  of  which,  the  estate  becomes 
absolutely  dead  to  the  grantor 157 

7.  Estates  by  statute  merchant,  or  statute  staple,  are  also  es* 
tates  conveyed  to  creditors,  in  pursuance  of  certain  statutes,  till 
their  profits  shall  discharge  the  debt     .         .         .         .         160 

8.  Estates  by  elegit  are  where,  in  consequence  of  a  judicial 
writ  so  called,  lands  are  delivered  by  the  sheriff  to  a  plaintiff,  till 
their  profits  shall  satisfy  a  debt  adjudged  to  be  due  oy  law   161 


CHAPTER  XI. 

OF   ESTATES   IN    POSSESSION,   REMAINDER,   AND   REVERSION. 

1.  Estates,  with  respect  to  their  time  of  enjoyment,  are 
either  in  immediate  possession,  or  in  expectancy :  which  estates 
in  expectancy  are  created  at  the  same  time,  and  are  parcel  of  the 
same  estates,  as  those  upon  which  they  are  expectant.  These 
are  I.  Remainders.    II.  Reversions        .  •  .         163 

2.  A  remainder  is  an  estate  limited  to  take  effect,  and  be  en- 
joyed, after  another  particular  estate  is  determined         .        164 

3.  Therefore,  I.  There  must  be  a  precedent  particular  estate, 
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in  order  to  support  a  remainder.  II.  The  remainder  must  pass 
out  of  the  grantor,  at  the  creation  of  the  particular  estate.  III. 
The  remainder  must  vest  in  the  grantee,  during  the  continuance, 
or  at  the  determination,  of  the  particular  estate  Pa^e  165 — 168 

4.  Remainders  are,  I.  Vested — where  the  estate  is  fixed  to  re- 
main to  a  certain  person,  after  the  particular  estate  is  spent.  II. 
Contingent — where  the  estate  is  limited  to  take  effect,  ei£her  to 
an  uncertain  person,  or  upon  an  uncertain  event  168-9 

6.  An  executory  devise  is  such  a  disposition  of  lands,  by  will, 
that  an  estate  shall  not  vest  thereby  at  the  death  of  the  devisor, 
but  only  upon  some  future  contingency ;  and  without  any  prece- 
dent particular  estate  to  support  it        .         .         .         .         172 

6.  A  reversion  is  the  residue  of  an  estate  left  in  the  grantor, 
to  commence  in  possession  after  the  determination  of  some  parti- 
cular estate  granted :  to  which  are  incident — fealty,  and  rent  1 76 

7.  Where  two  estates,  the  one  less,  the  other  greater,  the  one 
in  possession,  the  other  in  expectancy,  meet  together  in  one  and 
the  same  person,  and  in  one  and  the  same  right,  the  less  is 
merged  in  the  greater 177 


CHAPTER  XII. 

OF   ESTATES   IN    SEVERALTY,  JOINT-TENANCT,   COPARCENABT, 

AKD    COMMON. 

1 .  Estates,  with  respect  to  the  number  and  connexions  of 
their  tenants,  may  be  held,  I.  In  severalty.  II.  In  joint-tenancy, 
III.  In  coparcenary.  IV.  In  common  .         .         .         1/9 

2.  An  estate  in  severalty,  is  where  one  tenant  holds  it  in  his  own 
sole  ri^ht,  without  any  other  person  being  joined  with  him     179 

3.  An  estate  in  joint-tenancy,  is  where  an  estate  is  granted  to 
two  or  more  persons ;  in  which  case  the  law  construes  them  to 
be  joint^tenants,  unless  the  words  of  the  grant  expressly  exclude 
such  construction         .         .  .         .         .         .         180 

4.  Joint-tenants  have  an  unity  of  interest,  of  title,  of  time,  and 
of  possession :  they  are  seised  per  my  et  per  tout :  and  therefore, 
upon  the  decease  of  one  joint-tenant,  the  whole  interest  remains 
to  the  survivor  .         .         .         .         .         .         .         182 

5.  Joint-tenancy  may  be  dissolved,  by  destroying  one  of  its 
four  constituent  unities 185 

6.  An  estate  in  coparcenary,  is  where  an  estate  of  inheritance 
descends  from  the  ancestor  to  two  or  more  persons ;  who  are 
called  parceners,  and  altogether  make  but  one  heir       .         187 

7.  Parceners  have  an  unity  of  interest,  title,  and  possession ; 
but  are  only  seised  per  my,  and  not  per  tout :  wherefore  there  is 
no  survivorship  among  parceners  .  .  .         188 

8.  Incident  to  this  estate  is  the  law  of  hotchpot        .         190 


ANALYSIS   OF   BOOK   II.  XIII 

9.  Coparcenary  may  also  be  dissolved,  by  destroying  any  of 
its  three  constituent  unities        •  .  .  ^age  191 

10.  An  estate  in  common,  is  where  two  or  more  persons  hold 
lands,  possibly  by  distinct  titles,  and  for  distinct  interests ;  but 
by  unity  of  possession,  because  none  knoweth  his  own  seve* 
mlty      .......         191 

11.  Tenants  in  common  have  therefore  an  unity  of  possession 
(without  survivorship  ;  being  seised  per  my,  and  not  per  tout ;) 
but  no  necessary  unity  of  title,  time,  or  interest  •         191 

12.  This  estate  may  be  created,  I.  By  dissolving  the  consti- 
tuent unities  of  the  two  former;  II.  By  express  limitation  in  a 
grant:  and  may  be  destroyed,  I.  By  uniting  the  several  titles  in 
one  tenant;  II.  By  partition  of  the  land  .  ,         195 


CHAPTER  XIII. 

OF   THE   TITLE   TO   THINGS    REAL,   IN    GENERAL. 

1.  A  TITLE  to  things  real,  is  the  means  whereby  a  man  cometh 
to  the  just  possession  of  his  property    .  .  .195 

2.  Herein  may  be  considered,  I.  A  mere  or  naked  possession. 
II.  The  right  of  possession ;  which  is,  Ist,  an  apparent,  2ndly,  an 
actual,  right.  lil.  The  mere  riffht  of  property.  IV.  The  con- 
junction of  actual  possession  with  both  these  rights  ;  which  con- 
stitutes a  perfect  title        ....         195 — 199 


CHAPTER  XIV. 

OF   TITLE    BY    DESCENT. 

1.  The  title  to  things  real  may  be  reciprocally  acquired  or 
lost,  I.  By  descent.     11.  By  purchase  •  .        200 

2.  Descent  is  the  means  wnereby  a  man,  on  the  death  of  his 
ancestor,  acquires  a  title  to  his  estate,  in  right  of  representation, 
as  his  heir-at-law  .....        201 

3.  To  understand  the  doctrine  of  descents,  we  must  form  a 
clear  notion  of  consanguinity ;  which  is  the  connexion  or  re- 
lation of  persons  descended  from  the  same  stock  or  common  an- 
cestor;  and  it  is,  I.  Lineal,  where  one  of  the  kinsmen  is  lineally 
descended  from  the  other.  II.  Collateral,  where  they  are  line- 
ally descended,  not  one  from  the  other,  but  both  from  the  same 
common  ancestor  .  .  .         203-4 

4.  The  rules  of  descent,  or  canons  of  inheritance,  observed 
by  the  laws  of  England,  are  these  : 

Inheritances  shall  lineally  descend,  to  the  issue  of  the  person 
last  actually  seised,  in  infinitum  ;  but  shall  never  lineally  as^ 
cend       .  .  .  .  .  .  .        208 

The  male  issue  shall  be  admitted  before  the  female   .         212 
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Where  there  are  two  or  more  males  in  equal  degree,  the 
eldest  only  shall  inherit ;  but  the  females  all  together  Pcye  214 

The  lineal  descendants,  in  infinitum^  of  any  person  deceased, 
shall  represent  their  ancestor ;  that  is,  shall  stand  in  the  same 

f»lace  as  the  person  himself  would  have  done,  had  he  been 
iving      .......        216 

On  failure  of  lineal  descendants,  or  issue,  of  the  person  last 
seised,  the  inheritance  shall  descend  to  the  blood  of  the  first 
purchasor;  subject  to  the  three  preceding  rules. — ^To  evidence 
which  blood,  the  two  following  rules  are  established  .  220 
The  collateral  heir  of  the  person  last  seised  must  be  his  next 
collateral  kinsman,  of  the  whole  blood  .  «        224 

In  collateral  inheritances,  the  male  stocks  shall  be  preferred 
to  the  female ;  that  is,  kindred  derived  from  the  blood  of  the 
male  ancestors  shall  be  admitted  before  those  from  the  blood  of 
the  female  :  unless  where  the  lands  have,  in  fact,  descended 
from  a  female    ......        234 


CHAPTER  XV. 

OF   TITLE    BY   PURCHASB  ;   AKD,   FIRST,   BY    ESCHEAT. 

1.  Purchase,  or  per(][uisition,  is  the  possession  of  an  estate 
which  a  man  hath  by  his  own  act  or  amreement ;  and  not  by  the 
mere  act  of  law,  or  descent  from  any  of  his  ancestors.  This  in- 
cludes, I.  Escheat.  II.  Occupancy.  III.  Prescription.  IV.  For- 
feiture. V.  Alienation 241 — 244 

2.  Escheat  is  where,  upon  deficiency  of  the  tenant's  inherit- 
able blood,  the  estate  falls  to  the  lord  of  the  fee  .        244 

3.  Inheritable  blood  is  wanting  to,  I.  Such  as  are  not  related 
to  the  person  last  seised.  II.  His  maternal  relations  in  paternal 
inheritances,  and  vice  versd.  III.  His  kindred  of  the  half  blood. 
IV.  Monsters.  V.  Bastards.  VI.  Aliens,  and  their  issue. 
VII.  Persons  attainted  of  treason  or  felony.  VIII.  Papists,  in 
respect  of  themselves  only,  by  the  statute  law      .        246 — ^257 


CHAPTER  XVI. 

OF   TITLE   BY   OCCUPANCY. 

1.  Occupancy  is  the  taking  possession  of  those  things,  which 
before  had  no  owner  ......        258 

2.  Thus,  at  the  common  law,  where  tenant  per  auter  vie  died 
during  the  life  of  cestuy  que  vie,  he  who  could  first  enter  might 
lawfully  retain  the  possession  ;  unless  by  the  original  grant  the 
heir  was  made  a  special  occupant         ....        259 

3.  The  law  of  derelictions  and  alluvions  has  narrowed  the  title 
by  occupancy .        261 
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CHAPTER  XVII. 

OF   TITLE    BT    PRESCRIPTION. 

1.  Prescription  (as  distinguished  from  custom)  is  a  personal 
immemorial  usage  of  enjoying  a  right  in  some  incorporeal  here- 
ditament, by  a  man,  and  either  his  ancestors  or  those  whose 
estate  of  inheritance  he  hath :  of  which  the  first  is  called  pre- 
scribing in  his  ancestors,  the  latter,  in  a  que  estate       Page  263 


CHAPTER  XVIII. 

OF   TITLE    BY    FORFEITURE. 

1.  Forfeiture  is  a  punishment  annexed  by  law  to  some 
illegal  act,  or  negligence,  in  the  owner  of  things  real ;  whereby 
the  estate  is  transferred  to  another,  who  is  usually  the  party 
injured 267 

2.  Forfeitures  are  occasioned,  I.  By  crimes.  II.  By  alienation, 
contrary  to  law.  III.  By  lapse.  IV.  By  simony.  V.  By  non- 
performance of  conditions,  vl.  By  waste.  VII.  By  breach  of 
copyhold  customs.     VIII.  By  bankruptcy   .  .        267 

3.  Forfeitures  for  crimes,  or  misdemesnors,  are  for,  I.  Trea- 
son. II.  Felony.  III.  Misprision  of  treason.  IV.  PrcBmunire, 
V.  Assaults  on  a  judge,  and  batteries,  sitting  the  courts.  VL 
Popish  recusancy,  &c. 267 

4.  Alienations,  or  conveyances,  which  induce  a  forfeiture,  are 
1.  Those  in  mortmain,  made  to  corporations  contrary  to  the 
statute  law.  II.  Those  made  to  aliens.  III.  Those  made 
by  particular  tenants,  when  larger  than  their  estates  will  war- 
mnt    ........        .        268—274 

6.  Lapse  is  a  forfeiture  of  the  right  of  presentation  to  a  vacant 
church,  Dy  neglect  of  the  patron  to  present  within  six  calendar 
months 276 

6.  Simony  is  the  corrupt  presentation  of  any  one  to  an  eccle- 
siastical benefice,  whereby  that  turn  becomes  forfeited  to  the 
crown 278 

7.  For  forfeiture  by  non-performance  of  conditions,  see 
C*.  X. 

8.  Waste  is  a  spoil,  or  destruction,  in  any  corporeal  heredita- 
ments, to  the  prejudice  of  him  that  hath  the  inheritance  281 

9.  Copyhold  estates  may  have  also  other  peculiar  causes  of 
forfeiture,  according  to  the  custom  of  the  manor   .         .        284 

10.  Bankruptcy  is  the  act  of  becoming  a  bankrupt ;  that  is,  a 
trader  who  secretes  himself,  or  does  certain  other  acts,  tending  to 
defraud  his  creditors.    (See  Ch.  XXIL)       .        .        .        285 

11.  By  bankruptcy,  all  the  estates  of  the  bankrupt  are  trans- 
ferred to  the  assignees  of  his  commissioners,  to  be  sold  for  the 
benefit  of  his  creditors 286 
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CHAPTER  XIX. 

OF   TITLE    BY   ALIENATION. 

1.  Alienation,  conveyance,  or  purchase,  in  its  more  limited 
sense,  is  a  means  of  transferring  real  estates,  wherein  they  are  vo- 
luntarily resigned  by  one  man,  and  accepted  by  another  Page291 

2.  This  formerly  could  not  be  done  by  a  tenant,  without  li- 
cense from  his  lord ;  nor  by  a  lord,  without  attornment  of  his 
tenant         .........        287 

3.  All  persons  are  capable  of  purchasing ;  and  all,  that  are  in 

I>ossession  of  any  estates,  are  capable  of  conveying  them ; — un- 
ess  under  peculiar  disabilities  by  law  :  as  being  attainted,  non 
compotes,  infants,  under  duress,  feme-coverts,  aliens,  or  pa- 
pists  288—293 

4.  Alienations  are  made  by  common  assurances  ;  which  are, 
I.  By  deed,  or  matter  in  pais.  II.  By  matter  of  record.  III.  By 
special  custom.     IV.  By  devise      ....  293-4 


f 


CHAPTER  XX. 

OF   ALIENATION    BY    DEED. 

1.  In  assurances  by  deed  maybe  considered,  I.  Its  general 
nature.     II.  Its  several  species 296 

2.  A  deed,  in  general,  is  the  solemn  act  of  the  parties :  being, 
usually,  a  writing  sealed  and  delivered ;  and  it  may  be,  I.  A 
deed  indented,  or  indenture.     II.  A  deed  poll  .        295-6 

3.  The  requisites  of  a  deed  are,  I.  Sufficient  parties,  and  pro- 
er  subject-matter.  II.  A  eood  and  sufficient  consideration. 
II.  Writing  on  paper,  or  parcTiment,  duly  stamped.     IV.  Legal 

and  orderly  parts  (which  are  usually,  1st,  the  premises;  2ndly, 
the  habendum ;  3rdly,  the  tenendum ;  4thly,  the  reddendum  ; 
dthly,  the  conditions ;  6thly,  the  warranty  (which  is  either  lineal 
or  collateral);  7thly,  the  covenants ;  8thly,  the  conclusion  (which 
includes  the  date).  V.  Reading  it,  if  desired.  VI.  Sealing, 
and,  in  many  cases^  signing  it  also.  VII.  Delivery.  VIII.  At- 
testation    .        . 296—307 

4.  A  deed  may  be  avoided.  I.  By  the  want  of  any  of  the  te^ 
quisites  before  mentioned.  II.  By  subsequent  matter:  as,  1st, 
rasure,  or  alteration;  2ndly,  defacing  its  seal;  3rdly,  cancelling 
it ;  4thly,  disagreement  of  those  whose  consent  is  necessary : 
6thly,  judgment  of  a  court  of  justice     ....        30o 

5.  (jf  the  several  species  of  deeds,  some  serve  to  convey  real 
property,  some  only  to  charge  and  discharge  it     .         .        309 

6.  Deeds  which  serve  to  convey  real  property,  or  conveyances, 
are  either  by  common  law,  or  by  statute.  And  of  conveyances 
by  common  law,  some  are  original  or  primary,  others  denvative 
or  secondary 309 
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7.  Original  conveyances  are,  I.  Feoffments.  II.  Oifts.  III. 
GfBQts.  IV.  Leases.  V.  Exchanges.  VI.  Partitions. — Deri* 
Tadye  are,  VII.  Releases.  VIII.  Confirmations.  IX.  Surren- 
ders.   X.  Assig^nments.    XL  Defeazances  .        Page  310 

8.  A  feoffment  is  the  transfer  of  any  corporeal  hereditament 
to  another,  perfected  by  livery  of  seism,  or  delivery  of  bodily 
possession  from  the  feoffor  to  the  feoffee;  without  which  no 
freehold  estate  therein  can  be  created  at  common  law    .         310 

9.  A  gift  is  properly  the  conveyance  of  lands  in  tail  .        316 

10.  A  grant  is  the  regular  method,  by  common  law,  of  con- 
veying incorporeal  hereditaments  .  317 

11.  A  lease  is  the  demise,  granting,  or  letting  to  farm  of  any 
tenement,  usually  for  a  less  term  than  the  lessor  hath  therein ; 
yet  sometimes  possibly  for  a  greater ;  according  to  the  regula- 
tions of  the  restraining  and  enabling  statutes         .  317 

12.  An  exchange  is  the  mutual  conveyance  of  equal  interests, 
the  one  in  consideration  of  the  other    ....        323 

13.  A  partition  is  the  division  of  an  estate  held  in  joint-tenancy, 
in  co-parcenary,  or  in  common,  between  the  respective  tenants ; 
so  that  each  may  hold  his  distinct  part  in  severalty  323 

14.  A  release  is  the  discharge  or  conveyance  of  a  man's  right, 
in  lands  and  tenements,  to  another  that  hath  some  former  estate 
in  possession  therein 324 

15.  A  confirmation  is  the  conveyance  of  an  estate  or  right  in 
e$9e,  whereby  a  voidable  estate  is  made  sure,  or  a  particular 
estate  is  increased 325 

16.  A  surrender  is  the  yielding  up  of  an  estate  for  life,  or 
years,  to  him  that  hath  the  impaediate  remainder  or  reversion; 
wherein  the  particular  estate  may  merge  326 

17.  An  assi^ment  is  the  transfer,  or  making  over  to  another, 
of  the  whole  nght  one  has  in  any  estate ;  but  usually  in  a  lease, 
for  life  or  years  . 326 

18.  A  defeazance  is  a  collateral  deed,  made  at  the  same  time 
with  the  original  conveyance ;  containing  some  condition  upon 
which  the  estate  may  be  defeated         ....        327 

19.  Conveyances  by  statute  depend  much  on  the  doctrine 
of  uses  and  trusts  :  which  are  a  confidence  reposed  in  the  terre^ 
tenant,  or  tenant  of  the  land,  that  he  shall  permit  the  profits  to 
be  enjoyed,  according  to  the  directions  ot  cestuy  que  uge,  or 
cutuy  que  trust 327 

20.  The  statute  of  uses,  having  transferred  all  uses  into  actual 
possession  (or,  rather,  having  drawn  the  possession  to  the  use), 
has  given  birth  to  divers  other  species  of  conveyance :  I.  A  cove- 
nant to  stand  seised  to  uses.  II.  A  bargain  and  sale,  enrolled. 
III.  A  lease  and  release.  IV.  A  deed  to  lead  or  declare  the  use 
of  other  more  direct  conveyances.  V.  A  revocation  of  uses ; 
being  the  execution  of  a  power,  reserved  at  the  creation  of  the 
use,  of  recalling  at  a  future  time  the  use  or  estate  so  creating^ 

VOL.   II.  h 
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All  which  owe  their  present  operation  principally  to  the  statute 

of  uses.      . Poyc  337— 339 

21 .  Deeds  which  do  not  convey,  but  only  charge  jeal  property^ 
and  discharge  it,  are,  I.  Obligations.  II.  Recognizances.  III< 
Defeazauccs  upon  both 340--»342 


CHAPTER  XXL 

OF   ALIENATION    BY   MATTER   OF   RECORD. 

1.  Assurances  by  matter  of  record  are,  where  the  sanction  of 
some  court  of  record  is  called  in,  to  substantiate  and  witness  the 
transfer  of  real  property.  These  are,  I.  Private  acts  of  parlia- 
ment. II.  The  king's  grants.  III.  Fines.  IV.  Common  re^ 
coveries      ...         .         .         .         .         «         •         .        344 

2.  Private  acts  of  parliament  are  a  species  of  assurances,  cal- 
culated to  give  (by  the  transcendent  authority  of  parliament) 
such  reasonable  powers  or  relief,  as  are  beyond  the  reach  of  the 
ordinary  course  of  law 344 

3.  The  king's  grants,  contained  in  charters  or  letters  patent^ 
are  all  entered  on  record,  for  the  dignity  of  the  royal  person^  and 
security  of  the  royal  revenue        .....        346 

4.  A  fine  (sometimes  said  to  be  a  feoffment  of  record)  is  an 
amicable  composition  and  agreement  of  an  actual,  or  fictitious, 
suit;  whereby  the  estate  in  question  is  acknowledged  to  be  the 
right  of  one  of  the  parties    ......        348 

6.  The  parts  of  a  fine  are,  I.  The  writ  of  covenant.  II.  The 
license  to  agree.  III.  The  concord.  IV.  The  note.  V.  The  foot. 
To  which  the  statute  hath  added,  VI.  Proclamations     350 — 352 

6.  Fines  are  of  four  kinds:  I.  Sur  cognizance  de  droit,  come 
ceo  que  il  ad  de  son  done,  11.  Sur  cognizance  de  droit  tantum^ 
III.  Sur  concessit.  IV.  Sur  done,  grant,  et  render;  which  is  a 
double  fine         .        .        , 353 

7.  The  force  and  effect  of  fines  (when  levied  by  such  as  have 
themselves  any  interest  in  the  estate)  are  to  assure  the  lands  in 
question  to  the  cognizee,  by  barring  the  respective  rights  of  par- 
ties, privies,  and  strangers 354 

8.  A  common  recovery  is  by  an  actual,  or  fictitious,  suitor 
action  for  land,  brought  against  the  tenant  of  the  freehold ;  who 
thereupon  vouches  another,  who  undertakes  to  warrant  the  ter 
nant's  title:  but,  upon  such  vouchee's  making  default,  the  land 
is  recovered  by  judgment  at  law  against  the  tenant;  who,  in 
return,  obtains  judgment  against  the  vouchee  to  recover  lands  of 
equal  value  in  recom  pence  ....        357 — 359 

9.  The  force  and  effect  of  a  recovery  are  to  assure  lands  to  the 
recoveror,  by  barring  estates  tail,  and  all  remainders  and  rever- 
sions expectant  thereon ;  provided  the  tenant  in  tail  either  suffers, 
pr  is  vouched  in,  such  recovery    ,         ,         .         .        .        361 
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10.  The  uses  of  a  fine  or  recovery  may  be  directed  by,  I. 
Deeds  to  lead  such  ases ;  which  are  made  previous  to  the  levying 
QT  suffering  them.  II,  Deeds  to  declare  the  uses;  which  are 
made  subsequent        ......         Paffe  363 


CHAPTER  XXII. 

OF    ALIENATION    BV   SPECIAL   CUSTOM. 

1.  Assurances  by  special  custom  are  confined  to  the  transfer 
of  copyhold  estates 365 

2.  This  is  effected  by,  I.  Surrender  by  the  tenant  into  the 
hands  of  the  lord  to  the  use  of  another,  according  to  the  custom 
of  the  manor.  II.  Presentment,  by  the  tenants,  or  homage,  of 
such  surrender.  III.  Admittance  of  the  surrenderee  by  the  lord, 
according  to  the  uses  expressed  in  such  surrender        368 — 370 

3.  Admittance  may  also  be  had  upon  original  grants  to  the 
tenant  from  the  lord,  and  upon  descents  to  the  heir  from  the 
ancestor      ,  371 


CHAPTER  XXIII. 

OF  ALIENATION   BY    DEVISE. 

1.  Devise  is  a  disposition  of  lands  and  tenements,  contained 
in  the  last  will  and  testament  of  the  owner  .         .         373 

2.  This  was  not  permitted  by  the  common  law,  as  it  stood  since 
the  conquest;  but  was  introduced  by  the  statute  law,  under  Hen. 
VlII.;  since  made  more  universal  by  the  statute  of  tenures  under 
Charles  II.,  with  the  introduction  of  additional  solemnities  by  the 
statute  of  frauds  and  perjuries  in  the  same  reign         .         375-6 

3.  The  construction  of  all  common  assurances  should  be,  I. 
Agreeable  to  the  intention,  II.  to  the  words,  of  the  parties. 
In.  Made  upon  the  entire  deed. '  IV.  Bearing  strongest  against 
the  contractor.  V.  Conformable  to  law.  VI.  Rejecting  the 
latter  of  two  totally  repugnant  clauses  in  a  deed,  and  the  former 
in  a  will.  VII.  Most  favourable  in  case  of  a  devise      379 — 381 


CHAPTER  XXIV. 

OF   THINGS    PERSONAL. 

1.  Things  personal  are  comprehended  under  the  geneml  name 
of  chattels;  which  include  whatever  wants  either  the  duration, 
or  the  immobility,  attending  things  real        .         .         .        384 

2.  In  these  are  to  be  considered,  I.  Their  distribution.     II. 
The  property  of  them.  III.  The  title  to  that  property    384—387 

3.  As  to  the  distribution  of*  chattels,  they  are,  1 .  Chattels  real. 
2,  Chattels  personal  ......         38G 
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4.  Chattels  real  are  such  quantities  of  interest,  in  things  im- 
xnoveable,  as  are  short  of  the  duration  of  freeholds ;  being  limit- 
ed to  a  time  certain,  beyond  which  they  cannot  subsist.  (See 
ch.  IX.) Page  9186 

5.  Chattels  personal  are  things  moveable;  which  may  be 
transferred  from  place  to  place,  together  with  the  person  oi  the 
owner 387 


CHAPTER  XXV. 

OF   PROPBRTY   IN   THINGS   PERSONAL. 

1.  Property  iu  chattels  personal  is  either  in  possession,  or 
in  action 389 

2.  Property  in  possession,  where  a  man  has  the  actual  enjoy- 
ment of  the  thing,  is,  I.  Absolute.     II.  Qualified  389 

3.  Absolute  property  is  where  a  man  has  such  an  exclusive 
right  in  the  thmg,  that  it  cannot  cease  to  be  his,  without  his 
own  act  or  default 389 

4.  Qualified  property  is  such  as  is  not,  in  its  nature,  perma- 
nent: but  may  sometimes  subsist,  and  at  other  times  not  subsist 

^  391 

6.  This  may  arise,  I.  Where  the  subject  is  incapable  of  abso- 
lute ownership.  II.  From  the  peculiar  circumstances  of  the 
owners      ........        391 — 396 

6.  Property  in  action,  is  where  a  man  hath  not  the  actual  o<> 
cupation  of  the  thing ;  but  only  a  right  to  it,  arising  upon  some 
contract,  and  recoverable  by  an  action  at  law       .         .        396 

7.  The  property  of  chattels  personal  is  liable  to  remainders^ 
expectant  on  estates  for  life;  to  joint-tenancy;  and  to  tenancy 
in  common         ........        39o 


CHAPTER  XXVI. 

OF  TITLB  TO  THINGS  PERSONAL  BY  OCCUPANCY. 

1.  The  title  to  things  personal  may  be  acquired  or  lost  by, 
I.  Occupancy.  II.  Prerogative.  III.  Forfeiture.  IV.  Custom. 
V.  Succession.  VI.  Marriage.  VII.  Judgment.  VIII.  Gift, 
or  grant.  IX.  Contract.  X.  Bankruptcy.  XI.  Testament. 
XIl.  Administration  .......         400 

2.  Occupancy  still  gives  the  first  occupant  a  right  to  those 
few  things  which  have  no  legal  owner,  or  which  are  incapable  of 
permanent  ownership.  Such  as,  I.  Goods  of  alien  enemies.  II. 
Things  found.  III.  The  benefit  of  the  elements.  IV.  Animals 
fera  natures.  V,  Emblements.  VI.  Things  gained  by  accession ; 
— or,  VII.   By  confusion.     VIII.  Literary  property  400—407 
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CHAPTER  XXVIL 

OF  TITLE  BY  PREROGATIYB;  AND  FORFBITURE. 

1.  By  pren^ative  is  vested  in  the  crown,  or  its  grantees,  the 
property  of  the  royal  revenue ;  (see  book  I.  ch.  8) ;  and  also  the 
propert]f  of  all  game  in  the  kingdom,  with  the  right  of  pursuing 
and  taking  it      •        •        .        .         .         .        Page  408—419 

2.  By  forfeiture,  for  crimes  and  misdemesnors,  the  right  of 
goods  and  chattels  may  be  transferred  from  one  man  to  another, 
either  in  part  or  totally 420 

3.  Total  forfeitures  of  goods  arise  from  conviction  of,  I.  Trea- 
son, and  misprision  thereof.  II.  Felony.  III.  Excusable  ho- 
micide. IV.  Outlawry  for  treason  or  felony.  V.  Flight.  VI, 
Standing  mute.  VII.  Assaults  on  a  judge;  and  batteries,  sit- 
ting the  courts.  VIII.  Prcemunire,  I  A,  Pretended  prophecies. 
X.  Owling.  XI.  Residing  abroad  of  artificers.  Xli.  Chal- 
lenges to  ^ht  for  debts  at  play  421 


CHAPTER  XXVIII. 

OF  TITLB  BY  CUSTOM. 

1.  By  custom,  obtaining  in  particular  places,  a  right  may  be 
acquired  in  chattels :  the  most  usual  of  wnich  customs  are  those 
relating  to,  I.  Heriots.     II.  Mortuaries.     III.  Heir-looms     422 

2.  Heriots  are  either  heriot-service,  which  differs  little  from 
a  rent ;  or  heriot-custom,  which  is  a  customary  tribute,  of  goods 
and  chattels,  payable  to  the  lord  of  the  fee,  on  the  decease  of 
the  owner  of  lands 422 

3.  Mortuaries  are  a  customary  gift,  due  to  the  minister  in 
many  parishes,  on  the  death  of  his  parishioners     .        .        425 

4.  Heir-looms  are  such  personal  chattels,  as  descend  by  special 
custom  to  the  heir,  along  with  the  inheritance  of  his  ancestor  427 


CHAPTER  XXIX. 

OF  TITLE  BY  SUCCESSION,  HABBIAQB,  AND  JUDGMENT. 

1.  By  succession  the  right  of  chattels  is  vested  in  corpora- 
tions aggregate ;  and  likewise  in  such  corporations  sole  as  are 
the  heads  and  representatives  of  bodies  aggregate        .        430 

2.  By  marriage  the  chattels  real  and  personal  of  the  wife  are 
vested  in  the  husband,  in  the  same  degree  of  property,  and  with 
the  same  powers,  as  the  wife  when  sole  had  over  them  ;  provided 
he  reduces  them  to  possession 433 
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3.  The  wife  also  acquires,  by  marriage,  a  property  in  her 
paraphernalia     ...••...         ^oge  435 

4.  By  judgment,  consequent  on  a  suit  at  law,  a  man  may,  in 
some  cases,  not  only  recover,  but  originally  acquire,  a  right  to 
personal  property.  As,  I.  To  penalties  recoverable  by  action 
popular.     II.  To  damages.     III.  To  costs  of  suit       436 — 439' 


CHAPTER  XXX. 

OF  TITLE  BY  GIFT,  GRANT,  AND  CONTRACT. 

1.  A  GIFT,  or  ^rant,  is  a  voluntary  conveyance  of  a  chattel  per- 
sonal in  possession,  without  any  consideration  or  equivalent  440 

2.  A  contract  is  an  agreement,  upon  sufficient  consideration^ 
to  do  or  not  to  do  a  particular  thing :  and,  by  such  contract,  any 
personal  property  (either  in  possession,  or  in  action)  may  be 
transferred  . 442 

3.  Contracts  may  be  either  express,  or  implied  ; — either  exe- 
cuted, or  executory     .......        443 

4.  The  consideration  of  contracts  is,  I.  A  good  consideration. 
ir.  A  valuable  consideration ;  which  is,  1.  Do,  ut  des.  2.  Facia, 
ut  facias.  3.  JFado,  ut  des.  4.  Do,  ut  facias  .  .  444-6 
,  5.  The  most  usual  species  of  personal  contracts  are,  I.  Sale 
or  exchange*  II.  Bailment.  III.  Hiring  or  borrowing.  IV. 
Debt  .        .        .        .        .        .        .        .        .        446 

6.  Sale  or  exchange  is  a  transmutation  of  property  from  one 
man  to  another,  in  consideration  of  some  recompence  in  value  446 

7.  Bailment  is  the  delivery  of  goods  in  trust ;  upon  a  contract, 
express  or  implied,  that  the  trust  shall  be  faithfully  performed 
by  the  bailee    .  .         .         .         •         .        «         •        .        451 

8.  Hiring  or  borrowing  is  a  contract,  whereby  the  possession 
of  chattels  is  transferred  for  a  particular  time,  on  condition  that 
the  identical  goods  (or,  sometimes,  their  value)  be  restored  at 
the  time  appointed  ;  together  with  (in  case  of  hiring)  a  stipend 
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OF   PROPERTY 


Their  origin. 

[•2]. 


of  which  I  shall  first  premise  a  few  observations,  before  I 
proceed  to  distribute  and  consider  its  several  objects. 

"^There  is  nothing  which  so  generally  strikes  the  imagina- 
tion, and  engages  the  affections  of  mankind,  as  the  right 
of  property ;  or  that  sole  and  despotic  dominion  which  one 
man  claims  and  exercises  over  the  external  things  of  the 
world,  in  total  exclusion  of  the  right  of  any  other  individual 
in  the  universe.  And  yet  there  are  very  few,  that  will  give 
themselves  the  trouble  to  consider  the  original  and  founda- 
tion of  this  right  (2).     Pleased  as  we  are  with  the  possession. 


(2)  Our  author  himself  instructs  us, 
in  the  subsequent  pages  of  this  chapter, 
that  tbe  right  or  nc/e  which  assigns  to 
an  individual  exelviive  dominion  oyer 
particular  possessions,  is  not  to  be  in- 
ferred in  every  instance  by  the  same 
process  of  reasoning.  He  tells  us,  that 
'*  when  mankind  increased  in  number, 
craft,  and  ambition ,  it  became  necessary 
to  entertain  conceptions  of  permanent 
dominion,  and  to  appropriate  to  indivi- 
duals not  the  immediate  use  only,  but 
the  very  substance  of  the  thing  to  be 
used.  Otherwise  innumerable  tumults 
must  have  arisen,  and  the  good  order 
of  the  world  must  have  been  continually 
broken  and  disturbed."  Again,  he 
says  with  respect  to  moveables,  that 
"  bodily  labour,  bestowed  upon  any 
subject  which  before  lay  in  common  to 
all  men,  is  universally  allowed  to  give 
the  fairest  and  most  reasonable  title 
to  an  exclusive  property  therein." 
Subsequently  he  tells  us,  **  agricul- 
ture, by  a  regular  connexion  and  con- 
sequence,  introduced  and  established 
the  idea  of  a  more  permanent  property 
in  the  soil  than  had  hitherto  been  receiv- 
ed and  adopted.  Had  not  a  separate  pro- 
perty in  lands  as  weU  as  moveal^es  been 
vested  in  some  individuals,  the  world 
must  have  continued  a  forest,  and  men 
have  been  mere  animals  of  prey."  He 
then  repeats,  that  *  *  necessity  begat  pro- 
perty," and  adds,  that  **  although  the 
writers  on  natural  law  have  arrived  at 
the  same  result  by  various  courses, 
■till,  it  is  agreed  upon  all  hands,  that 
occupancy  gave  the  original  right  to  the 


permanent  property  in  the  substance 
of  the  earth  itself,  which  excludes 
every  one  else  but  the  owner  from  the 
use  of  it."  Further  on,  he  tells  us, 
**  the  permanent  right  of  property  is 
no  natural,  but  merely  a  civil,  right  :*' 
and,  shortly  afterwards,  he  883^8, 
''rights  of  inheritance  and  succes- 
sions are  all  of  them  creatures  of  the 
civil  or  municipal  laws ;"  and,  ad- 
verting to  the  power  of  those  laws  in 
regulating  the  succession  to  property, 
he  intimates,  '*  how  futile  every  claim 
must  be,  that  has  not  its  foundation 
in  the  positive  rules  of  the  state." 
Again,  in  cap.  16,  p.  258,  he  teUsus, 
"  occupancy  is  the  true  foundation  of 
all  property,  or  of  holding  things  in 
severalty,  which  by  the  law  of  nature 
were  common  to  aU  mankind  ;"  but, 
in  the  next  following  page,  he  talks 
of  **  recurring  to  first  principles,  and 
calling  in  the  law  of  nature  to  ascertain 
the  property  of  land,"  when  munici- 
pal laws  do  not  define  the  ownership. 
So,  in  p.  392,  he  speaks  of  **  pro- 
perty by  the  law  of  nature." 

Whether  there  be,  or  not,  any  dis- 
crepancy between  the  assertions,  that 
'*  occupancy  gave  the  original  right  to 
permanent  property,"  and  the  de- 
claration, that  **  the  permanent  right 
of  property  is  no  natural,  but  merely 
a  civil,  right,"  it  might  be  captious 
to  discuss,  did  not  that  passage  in  the 
text,  which  gives  occasion  to  this  note, 
seem  to  invite  the  inquiry.  Occu- 
pancy, in  a  state  of  established  so- 
ciety, is,  no  doubt,  governed  by  ^vil 
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we  seem  afniid  to  look  back  to  the  means  by  which  it  was 
acquired,  as  if  fearful  of  some  defect  in  our  title ;  or  at  best 


or  Biuiicipal  Iaws  ;  but,  the  claim  to 
permBnent  property,  by  reuon  of  the 
fifst  oocapancy  thereof,   appears   to 
faife  been   derived,  originally,  from 
natnral  right.      Blackstone    himMlf 
M79,  that,  **  in  the  caae  of  habitationa 
IB  paiticnlar,  it  waa  natural  to  obienre, 
that   even    the   bmte    creation,    to 
vhom  every  thing  else  waa  in  com- 
mon,  maintained  a  kind  of  permanent 
property  in  their  dwellings  ;  that  the 
birds  of  the  air  had  nests,  and  the 
beasts  of  Uie  field  had  cayems,  the  in- 
Tssion  of  which  they  esteemed  a  very 
flagrant  injuatiee,  and  would  sacrifice 
their  lives  to  preserve  them.'*     Ne- 
cessity is  not  a  bad  argument  to  sap- 
port  an  inference  of  natural  right.  But 
onr  author,  as  we  have  seen,  agrees 
with  Heineccins,  (who,  as  to  this  mat- 
ter follows  an  other  writers  on  natu- 
ral law,  and  in  the  9th  chapter  of  his 
first  book  informs  us,)  that  absolute 
private  property  was  introduced,  and 
negative  commnnity  of  things   abol- 
ished, by  necessity  itself.    Heineccius 
also  maintains  the  right  of  any  one  to 
appropriate  to  himself  whatever  pre- 
viously belonged  to  no  other  person ; 
and  his    commentator  adds,   "  that 
thing  ceases  to  be  no  one's,  which  I, 
by  personal  occnpancy,  have  mani- 
fested an  intention  of  applying  to  my 
own  uses,  in  the  exercise  of  the  right 
granted  to  me  by  God  ;  and  he  cer- 
tainly injures  me  who  interferes  with 
ray  possession.*'     No  one  disputes, 
what  Locke  has  laid  down  (in  his  TVeai, 
an  Got.  book  2,  cap.  5,  parag.  50,) 
that,  '*  in  governments,  the  laws  re- 
gulate the  right  of  property,  and  the 
possession  of  land  is  determined  by 
positive  constitotions,"  but  the  same 
sathority  tells  us,  (in  cap.  11,  sect. 
135,)   '*  The   obligations   of   nature 
cease  not  in  society,  but  only  in  many 
esses  are  drawn  cdoaer,  and  have  by 
linmfti  laws  known  penalties  annexed 
to  tbem,  to  enforce  their  observation. 


Thus,  the  law  of  nature  stands  as  an 
eternal  rule  to  aU  men,  legislators  as 
well  as  others.  The  rules  that  they 
make  for  other  men's  actions  must  be 
conformable  to  the  law  of  nature ;  t.  e, 
to  the  will  of  God,  of  which  that  law 
is  a  declaration." 

It  follows  then,  if,  in  conformity  to 
the  law  of  nature  declaratory  qf  the 
will  qf  Cfodf  occnpancy  really  was,  as 
BLackstone  informs  us  all  authorities 
agree  it  was,  the  first  foundation  of 
the  right  (or  rule)  of  property ;  not- 
withstanding that  original  right  may 
have  been  qualified  by  municipal  re- 
gulations, it  is  not  **  merely  a  civil 
right."  And  see  the  Ist  volume  of 
these  Commentaries,  p.  138,  where  our 
author  distinctly  admits  that,  ''the 
original  of  private  property  it  pro- 
bably  founded  in  nature,**  If  so,  its 
infringement  must  be  an  offence 
against  natural,  as  well  as  against  so- 
cial rights.  And,  indeed,  our  author 
(in  Vol.  I.  p.  54,)  after  telling  us  that 
"the  rights,  which  God  €tnd  nature 
have  established,  need  not  the  aid  of 
human  laws  to  be  more  efiectually  in- 
vested in  every  man  than  they  are, ' '  and 
adding  that,''neither  do  divine  or  natu^ 
ral  duties  receive  any  stronger  sanction 
from  being  declared  to  be  duties  by 
the  law  of  the  land,"  subjoins,  "  the 
case  is  the  same  as  to  crimes  and  mis- 
demeanors that  are  forbidden  by  the 
superior  laws,  and  therefore  styled 
mala  in  se,  such  as  murder,  M^,  and 
perjury  ;  which  contract  no  additional 
turpitude  from  being  declared  unlaw- 
ful by  the  inferior  legislature:  for 
that  legislature  in  all  these  cases  acts 
only  in  subordination  to  the  great  law  • 
giver,  transcribing  and  publishing  his 
precepts."  So  StiUingfleet,  (in  the 
3rd  vol.  of  his  collected  works,  p.  614, 
foL  edit.)  speaking  of  the  origin  of 
"  particular  property,"  says,  "  the  law 
of  nature  did  not  prescribe  the  way 
and  method  of  partition,  but  left  that 
B   2 


OP   PROPBRTY 

we  rest  satisfied  with  the  decision  of  the  laws  in  our  favour, 
without  examining  the  reason    or   authority  upon  which 

to  occupancy  or  compact;*'  but  be  bouses  wbicb  be  built,  the  tools  be 

adds,  '*  altbougb  tbis  diTision  of  pro-  made  use  of  to  catcb  or  prepare  food ; 

perty  was  not  made  by  any  antecedent  and  afterwards  weapons  of  war  and 

laW|  yet  being  once  made,  and  so  use-  offence.     Many  of  tbe  savage  nations 

ful  to  mankind,  the  violation  of  it,  by  of  North  America  have  advanced  no 

taking  that  which  is  another's  right,  farther  than  this  yet.      Flockf  and 

is  a  manifest  violation  of  the  law  of  herds  of  tame  animals  soon  became 

nature,**  property.    As  the  world  was  peopled 

Still,  it  is  clear,  rights  of  property  in  the  East,  where  there  existed  a 

were  not  promulgated,  with  respect  to  great  scarcity  of  water,  wells  probably 

aU ''the  external  things  of  the  world,"  were  next  made  property.      Land, 

at  one  and  the  same  time.  The  gene^  which  is  now  so  important  a  part  of 

ral  dominion  of  man  over  the  whole,  property,  and  which  alone  our  laws 

no  doubt,  has  its  original  and  founda-  call  real  property,  was  probably  not 

tion  solely  in  the  declared,  or  reason-  made  property  in  any  country,  till  long 

ably  inferred,  wiU  of  Grod ;  and,  "  of  after  the  institution  of  many  other 

the  things  which  God  has  provided  for  species  of  property.     There  are  no 

the  use  of  all,  he  has  of  consequence,  traces  of  property  in  land  in  Csesar's 

so  long  as  they  remain  in  common,  account  of  Britain  ;  little  of  it  in  the 

given  each  man  leave  to  take  what  he  history  of  the  Jewish  Patriarchs ;  none 

wants ;"  but,  whenever  it  would  de-  of  it  found  amongst  the  (aboriginal) 

feat  the  purposes  for  which  the  gene-  nations  of  North  America.    The  Scy- 

ral  dominion  was  given,  if  no  one  were  thians  are  expressly  said  to  have  ap- 

aUowed  to  appropriate  to  his  own  use  propriated  their  cattle  and  houses,  but 

certain  productions,  whether  entirely  to  have  left  their  land  in  common." 

natural  or  partly  made  by  art  or  ob-  (See  further  instances  of  the  same 

tained  by  labour ;  in  aU  such  cases,  kind  noticed  by  TumbuU  in  his  com- 

the  right  of  sole  property  may  be  fairly  ment  upon  Heineccius,  book  1,  c.  9, 

understood  to  be  implied  in  the  gene-  s.  237.)     In  his  fourth  chapter  of  the 

ral  declaration  of  the  divine  wiU.  same  book,  P^ey  observes,  "  there  is 

Rights  of  property,  then,  may  be  re-  a  difficulty  in  explaining  the  origin  of 

ferred,  ultimately,  to  a  divine  origin,  property  in  land,  consistently  with  the 

and  finally  traced  back  to  the  only  law  of  nature ;  for  the  land  was  once, 

true  source  of  all  dominion ;  but  these  no  doubt,  common  ;  and  the  question 

rights  have  been  differently  modified  is,  how  any  particular  part  of  it  could 

in  different  stages  of  society,  and  have  justly  be  taken  out  of  the  common, 

been  called  into  operation  with  refer-  and  so  appropriated  to  the  first  owner, 

ence  to  different  objects  at  several  as  to  give  him  a  better  right  to  it  than 

times,  as  occasion  required.  others ;  and,  what  is  more,  to  exclude 

**  The  first  objects  of  property,"  aU  others  from  it." 

(says  Paley,  Mor.andPoL  PhiL  book  He  proceeds  to  say,  that,  even  '*  if 

3,  cap.  3,  following  in  the  main,  but  any  of  the  different  accounts  given  of 

with  some  qualifications,  the  doctrine  this  matter  by  moralists  were  perfectly 

of  Locke,  who  had  himself  been  pre-  unexceptionable,  they  would  none  of 

ceded  in  the  same  safe  track  by  earlier  them  avail  us  in  vindicating  our  pre- 

investigators,)  "  the  first  objects  of  sent  claims  of  property  in  land,  unless 

property  were  the  fruits  which  a  man  it  were  more  probable  than  it  is,  that 

gathered,  and  the  wUd  animals  which  our  estates  were  actually  acquired,  at 

he  caught ;  next  to  these,  the  tents  or  first,  in  some  of  the  ways  which  those 
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thoee  laws  have  been  built.  We  think  it  enough  that  our 
title  is  derived  by  the  grant  of  the  former  proprietor^  by 
descent  from  our  ancestors,  or  by  the  last  will  and  testament 
of  the  dying  owner ;  not  caring  to  reflect  that  (accurately 
and  strictly  speaking)  there  is  no  foundation  in  nature  or  in 
natural  law,  why  a  set  of  words  upon  parchment  should 
convey  the  dominion  of  land  (3);  why  the  son  should  have 


acconnU  suppose  ;  and  that  a  regular 
regard  had  been  paid  to  justice,  in 
every  iuccesnTe  transmimion  of  them 
since:  for,  ifone  link  in  the  chain  fail, 
erery  title  posterior  to  it  falls  to  the 
ground.  The  real  foundation  of  our 
nght(ht  aasert8)is  the  law  of  the  land.*' 

The  terms  of  the  sentence  last  quot- 
ed might,  if  they  stood  alone  and  un- 
explained, lead  to  a  conclusion  that 
Faley  admitted  no  ulterior  foundation 
of  the  rules  of  property  in  land,  beyond 
the  municipal  regulations  of  particular 
goremments;  but,  all  ambiguity  is  re- 
moved by  the  unequivocal  explanation 
which  he  immediately  subjoins,  as  fol- 
lows : — *'  It  is  the  intention  of  God, 
that  the  produce  of  the  earth  be  applied 
to  the  use  of  man :  this  intention  can- 
not be  fulfiUed  without  establishing 
property :  it  is  consistent  therefore 
with  his  wiU,  that  property  be  estab- 
lished. The  land  cannot  be  divided 
into  separate  property,  without  leaving 
it  to  the  law  of  the  country  to  regidate 
that  division :  it  is  consistent  therefore 
with  the  same  will,  that  the  law  should 
regulate  the  division ;  and  consequent- 
ly eonnateni  with  the  wilt  of  Godf  or 
right,  that  I  should  possess  that  share 
which  those  regulations  assign  me.  By 
whatever  circuitous  train  of  reasoning 
yon  attempt  to  derive  Mis  right,  it 
mutt  terminate  at  last  m  the  unit  qf 
God,  the  straightest,  therefore,  and 
Aortest  way  of  arriving  at  this  will  is 
the  best." 

No  one  familiar  with  Paley's  mode 
of  reasoning  will  suspect  him,  in  any 
instance,  of  laying  himself  open  to  the 
svcastic  observation  of  a  shrewd  con- 
trorersialist,  to  the  foUowing  purport ; 
namely,  that  short  cuts  to  final  causes 


save  philosophers  a  world  of  trouble, 
but  do  not  remove  the  intermediate 
obstacles  out  of  the  way  of  their  dis- 
ciples. Paley  was  not  less  aware  than 
paeon  was  before  him,  that,  upon 
abstruse  questions,  involving  the  con- 
sideration of  original  principles,  no 
conclusion  can  be  made  safe,  unless 
by  the  aid  of  a  chain  of  induc- 
tive reasoning,  connecting,  by  firmly 
united  links,  known  effects  with  their 
proximate  causes,  and  these  again 
with  their  ulterior  causes ;  and  that, 
without  demonstration  of  the  neces- 
sary connexion  of  the  whole  series, 
**  irwettigatio  eauearum  tterilis  m/.'* 
But,  it  is  one  thing  to  take  the 
straightest  and  shortest  way  of  ar- 
riving at  a  goal,  by  leaping  over  in- 
terposing obstacles,  leaving  them  stiU 
to  interrupt  all  followers ;  and  another, 
and  very  different  thing,  to  clear  away 
all  impediments,  which  might  prevent  ^ 
others  from  finding  the  shortest  road 
the  most  safe  and  practicable.  The  ' 
latter  is  the  method  which  Locke, 
Paley,  and  other  writers  of  their 
stamp,  have  successfully  pursued ;  and 
by  which  they  have  traced  aU  rights 
of  property,  from  their  proximate  de- 
claration by  municipal  regulations,  to 
their  original  foundation,  the  divine 
will.  See  ante,  the  note  to  Vol.  I.  p. 
122,  andpo9t,  the  note  to  p.  10. 

(3)  Few  persons,  probably,  do  ima- 
gine that  there  is  any  "  foundation  in 
nature  or  in  natural  law,  why  a  set  of 
words  upon  parchment  should  convey 
the  dominion  of  land  ;*'  most  persons, 
it  is  believed,  look  upon  all  parch^ 
ment  instruments  and  deeds  of  con- 
veyance, merely  in  the  light  in  which 
our  author,  a  few  pages  hence,  inti- 


Founded  in  the 
will  of  the  Cre- 
ator. 


[•3  ] 
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a  right  to  exclude  his  fellow-creatures  from  a  determinate 
spot  of  ground^  because  his  father  had  done  so  before  him  (4) : 
or  why  the  occupier  of  a  particular  field  or  of  a  jewel,  when 
lying  on  his  death-bed,  and  no  longer  able  to  maintain  pos- 
session, should  be  entitled  to  tell  the  rest  of  the  world  which 
of  them  should  enjoy  it  after  him  (5).  These  inquiries,  it 
must  be  owned,  would  be  useless  and  even  troublesome  in 
common  life.  It  is  well  if  the  mass  of  mankind  will  obey 
the  laws  when  made,  without  scrutinizing  too  nicely  into 
the  reasons  of  making  them.  But,  when  law  is  to  be  con- 
sidered not  only  as  matter  of  practice,  but  also  as  a  rational 
science,  it  cannot  be  improper  or  useless  to  examine  more 
deeply  the  rudiments  and  grounds  of  these  positive  consti- 
tutions of  society  (6). 

In  the  beginning  ^of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  Creator  gave  to  man  "  dominion  over 
^*  all  the  earth ;  and  over  the  fish  of  the  sea,  and  over  the 
^'  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
*^  upon  the  earth  (a)/'  *This  is  the  only  true  and  solid  foun- 
dation of  man's  dominion  over  external  things  (7),  whatever 

(a)  Gen.  i.  28. 


mates  that  they  ought  to  be  con- 
sidered ;  that  is  to  say,  as  evidences 
qf  certain  facttt  establishing  a  legal 
title.  If  they  "  care  to  reflect  '*  upon 
those  facts,  the  right  which  the  mu- 
nicipal law  gives  may  generally,  by 
going  deep  enough,  be  traced  to  some 
"  foundation  in  natural  law.*' 

(4)  See/ioW,  the  note  to  p.  11. 

(5)  See  the  note  last  referred  to. 

(6)  It  is  not  merely  in  a  scientific 
point  of  Tiew,  that  the  consideration 
recommended  in  the  text  is  useful. 
All  legal  obligations  are  likely  to  be 
held  more  sacred,  and  to  obtain  more 
willing  obedience,  if  the  principles 
upon  which  they  rest  are  clearly 
understood,  and  they  are  known  to 
derive  their  authority  not  solely  from 
positive  institutions,  but  are  seen  to 
be  founded  on  a  basis  of  natural 
justice. 

(7)  "God,"say8thePsahnist,  "has 
given  the  earth  to  the  children  of 
men.'*      Psalm  cxv.  16.     Locke  (in 


his  Treai,  on  Gw,  book  i.  c.  9,  parag. 
86)  states  the  case  thus :  "  God  hav- 
ing made  man,  and  planted  in  him,  as 
in  aU  other  animals,  a  strong  desire 
of  self-preservation,  and  furnished  the 
world  with  things  fit  for  food  and 
raiment,  and  other  necessaries  of  life : 
— God,  I  say,  having  made  man  and 
the  world  thus,  spoke  to  him, — ^that 
is,  directed  him  by  his  senses  and  rea- 
son, as  he  did  the  inferior  animals  by 

their  instinct And  therefore  I 

doubt  not  but  before  the  words  in 
Genesis  i.  28,  29,  were  pronounced, 
(if  they  must  be  understood  literally 
to  have  been  spoken,)  and  without  any 
such  verbal  donation,  man  had  a  right 
to  an  use  of  the  creatures,  by  the  will 
and  grant  of  God :  for  the  desire, 
strong  desire,  of  preserving  his  life 
and  being,  having  been  planted  in  him 
as  a  principle  of  action  by  God  him- 
self, reason  '  which  was  the  voice  of 
God  in  him,'  could  not  but  teach  him 
and  assure  him,  that  by  pursuing  the 
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Buy  metaphysical  notions  may  have  been  started  by  fanciful 
writeis  upon  this  subject  (8).  The  earth,  therefore,  and  all  ^^^J^. 
things  therein,  are  the  general  property  of  all  mankind,  ex-  ]^^  "^^^ 
elusive  of  other  beings,  from  the  immediate  gift  of  the  Creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is  rea- 
sonable to  suppose  that  all  was  in  common  among  them,  and 
that  every  one  took  from  the  public  stock  to  his  own  use 
such  things  as  his  immediate  necessities  required  (9). 

These  general  notions  of  property  were  then  sufficient  to 
answer  all  the  purposes  of  human  life ;  and  might  perhaps 
still  have  answered  them,  had  it  been  possible  for  mankind 
to  have  remained  in  a  state  of  primeval  simplicity :  as  may 
be  collected  from  the  manners  of  many  American  nations 
when  first  discovered  by  the  Europeans;  and  from  the  antient 
method  of  living  among  the  first  Europeans  themselves  (10), 
if  we  may  credit  either  the  memorials  of  them  preserved  in 
the  golden  age  of  the  poets,  or  the  uniform  accounts  given 
by  historians  of  those  times,  wherein  '*  erant  omnia  commit 
ma  et  indivUa  amnibuSy  veluti  unum  cunciU  patrimanium 


natnral  Inclmarion  ha  had  to  preserve 
his  being,  he  followed  the  will  of  his 
maker,  and  therefore  had  a  right  to 
make  use  of  those  creatures,  which 
bj  his  reason  or  senses  he  conld  dis- 
eover  wonld  be  serviceable  tiiereimto. 
And  thns  man's  property  in  the  crea- 
tnres  was  founded  upon  the  right  he 
had  to  make  use  of  those  things  that 
were  necessary  or  nsefnl  to  his  being.'* 
And,  in  parag.  92,  he  adds,  '*  Pro- 
perty, whose  original  is  from  the  right 
a  man  has  to  nse  any  of  the  inferior 
creatures  for  the  subsistence  and  com- 
fort of  his  life,  is  for  the  benefit  and 
sole  advantage  of  the  proprietor ;  so 
that  he  may  even  destroy  the  thing 
that  he  has  property  in,  when  need 
requires."     Poffendorf  holds  similar 
doctrines,  in  the  3rd  chapter  of  his 
fourth  book;  as  does  Heineccius  in 
the  12th  chapter  of  his  first  book. 

(8)  That  the  will  of  the  Ahnighty 
is  the  ultimate  source  of  all  domi- 
nion, seems  an  identical  proposition ; 
and,  (atheism  or  paganism  apart,) 
that  all  power  mnst  be  finally  referred 
to  the  permission  of  God,  appears  to 


be  a  truism  admitting  no  argument. 
We  know  not,  however,  to  what  '*  fan- 
ciful writers"  Blackstone  meant  to 
allude  :  possibly  to  some  whose  **  airy" 
dreams  have  not  come  down  to  us, 
and  whose  fancies  would  not  be  worth 
recovering.  It  is  not  to  be  siq>posed| . 
that  our  author  meant  to  throw  a  slur 
upon  metaphysical  reasoners  indis- 
criminately :  he  could  not  be  ignorant, 
that  "  all  general  reasoning,  all  po- 
litics, law,  morality  and  divinity,  are 
merely  metaphysic."  Div.qfPurL  ii. 
c.  4. 

(9)  The  reason  and  foundation  of 
Adam's  property,  gave  the  same  title 
on  the  same  ground  to  all  his  children: 
every  man  bad  a  right  (t.  e.  a  rule  im- 
plied in  consistency  with  the  will  of 
God,  see  the  note  to  Vol.  I.  p.  122, 
and  the  last  preceding  note  but  one,) 
to  the  use  of  the  inferior  creatures,  by 
the  same  title  Adam  had ;  namely,  by 
the  right  every  one  had  to  take  care  of 
and  provide  for  his  own  subsistence : 
and  thus  men  had  a  right  in  common. 

(10)  See  an/e,  note  (2). 
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cowmjj>Jon  0'  esset  (by  Not  that  this  communion  of  goods  seems  ever 
?S«for^"to'the  *^  li^^G  been  applicable,  even  in  the  earliest  ages,  to  ought 
«*6»tom»of  the    but  the  substaTice  of  the  thing;  nor  could  it  be  extended  to 

thing,  never  ex-  o  y 

tended  to  the  the  USB  of  it.  FoF,  by  the  law  of  nature  and  reason,  he,  who 
first  began  to  use  it,  acquired  therein  a  kind  of  transient 
property,  that  lasted  so  long  as  he  was  using  it,  and  no 
longer  (c) :  or,  to  speak  with  greater  precision,  the  right  of 
possession  continued  for  the  same  time  only  that  the  act  of 
possession  lasted.  Thus  the  ground  was  in  common,  and  no 
part  of  it  was  the  permanent  property  of  any  man  in  parti- 
cular ;  yet  whoever  was  in  the  occupation  of  any  determined 
spot  of  it,  for  rest,  for  shade,  or  the  like,  acquired  for  the 
time  a  sort  of  ownership,  from  which  it  would  have  been  un- 
just, and  contrary  to  the  law  of  nature,  to  have  driven  him . 
[  *  4  ]  by  force :  but  the  instant  that  he  quitted*  the  use  or  occu- 
pation of  it,  another  might  seize  it,  without  injustice (II). 
Thus  also  a  vine  or  other  tree  might  be  said  to  be  in  common, 
as  all  men  were  equally  entitled  to  its  produce ;  and  yet  any 
private  individual  might  gain  the  sole  property  of  the  fruit, 
which  he  had  gathered  for  his  own  repast.  A  doctrine  well 
illustrated  by  Cicero,  who  compares  the  world  to  a  great 
.  theatre,  which  is  common  to  the  public,  and  yet  the  place 
which  any  man  has  taken  is  for  the  time  his  own  (ef ). 
Batneceuity  But  wheu  mankind  increased  in  number,  craflt,  and  am- 

^heuMbutthe  bitiou,  it  bccamc  necessary  to  entertain  conceptions  of  more 
to  be  appropri-  permanent  dominion ;  and  to  appropriate  to  individuals  not 
duals.  "  '  the  immediate  use  only,  but  the  very  substance  of  the  thing 
to  be  used.  Otherwise  innumerable  tumults  must  have 
arisen,  and  the  good  order  of  the  world  been  continually 
broken  and  disturbed,  while  a  variety  of  persons  were  striv- 
ing who  should  get  the  first  occupation  of  the  same  thing, 
or  disputing  which  of  them  had  actually  gained  it.  As 
human  life  also  grew  more  and  more  refined,  abundance  of 
conveniences  were  devised  to  render  it  more  easy,  commo- 
dious and  agreeable ;  as,  habitations  for  shelter  and  safety, 

(b)  Justin.  1.  43,  c.  1.  commune  rit,  reeie  tamm  did  poteei, 

(c)  Barbeyr.  Puff.  1.  4,  c,  4.  ^ut  ease  eum  locum  quern  quieque  oe^ 

(d)  Quemadmodum  theairum,  cum     cuparit,     De  Fin.  1. 3,  c.  20. 


(11.)  But,  our  author,  by  and  bye,  the  permanent  property  in  the  tub- 

tells  U8,  '*  it  is  agreed  upon  all  bands,  stance  of  the  earth  itself.  *'     And  see 

that  occupancy  gave  the  original  right,  ante,  note  (2) . 
not  only  to  the  temporary  ute,  but  to 
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aod  raiment  for  warmth  and  decency.  But  no  man  would 
be  at  the  trouble  to  provide  either,  so  long  as  he  had  only 
an  usufructuary  property  in  them,  which  was  to  cease  the  in- 
stant that  he  quitted  possession ; — if,  as  soon  as  he  walked 
out  of  his  tent,  or  pulled  off  his  garment,  the  next  stranger 
who  came  by  would  have  a  right  to  inhabit  the  one,  and  to 
wear  the  other.  In  the  case  of  habitations  in  particular,  it 
was  natural  to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of  per- 
manent property  in  their  dwellings,  especially  for  the  protec- 
tion of  their  young ;  that  the  birds  of  the  air  had  nests,  and 
the  beasts  of  the  field  had  caverns,  the  invasion  of  which 
they  esteemed  a  very  flagrant  injustice,  and  would  sacrifice 
their  lives  to  preserve  them.  Hence  a  property  was  soon 
established  in  every  man's  bouse  and  horaestall ;  which  seem 
to  have  been  originally  mere  temporary  *  huts  or  moveable  [  *  5  ] 
cabins,  suited  to  the  design  of  Providence  for  more  speedily 
peopling  the  earth,  and  suited  to  the  wandering  life  of  their 
owners,  before  any  extensive  property  in  the  soil  or  ground 
was  established.  And  there  can  be  no  doubt,  but  that  move- 
ables of  every  kind  became  sooner  appropriated  than  the 
permanent  substantial  soil :  partly  because  they  were  more 
susceptible  of  a  long  occupancy,  which  might  be  continued 
for  months  together  without  any  sensible  interruption,  and  at 
length  by  usage  ripen  into  an  established  right ;  but  princi- 
pally because  few  of  them  could  be  fit  for  use,  till  improved 
and  meliorated  by  the  bodily  labour  of  the  occupant,  which 
bodily  labour,  bestowed  upon  any  subject  which  before  lay 
in  common  to  all  men,  is  universally  allowed  to  give  the 
&irest  and  most  reasonable  title  to  an  exclusive  property 
therein  (12). 


(12)  Mr.  Christian  commenced  his  hands,  we  may  say,  are  properly  his. 

aniuitations  upon  this  yolnme  of  our  Whatsoever  then  he  remores  out  of 

aathor's  Commentaries,  by   denying  the  state  nature  hath  provided  and 

Uiat  labour,  which  Bla^kstone  thought  left  it  in,  he  hath  mixed  his  labour 


*'  uniTersaUy  allowed  to  give  the  with,  and  joined  to  it  something  that 

furest  and  most  reasonable  title  to  an  is  his  own,  and  thereby  makes  it  his 

ezetniiTe  property"    in   that    upon  property.''     Mr.  Christian  criticises 

which  the  labour  had  been  bestowed,  this  argument,  and  says,  ''  it  seems  to 

does  give  any  such  title.     Mr.  Chris-  be  a  petiiio  principii ;    for,   mixing 

tian  quotes  tlie  foUowing  passage  from  labour  with  a  thing,  can  signify  only 

Locke,  who  says,  "  that  the  labour  of  to  make  an  alteration  in  its  shape  or 

a  man's  body,  and   the  work  of  his  form ;  and  if  I  had  a  right  to  the  sub- 
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The  article  of  food  was  a  more  immediate  call,  and  there- 
fore  a  more  early  conBideration.  Such  as  were  not  con- 
tented with  the  spontaneous  product  of  the  earth,  sought  for 
a  more  solid  refreshment  in  the  flesh  of  beasts,  which  they 
obtained  by  hunting.  But  the  frequei^t  disappointments, 
incident  to  that  method  of  provision,  induced  them  to  gather 
together  such  animals  as  were  of  a  more  tame  and  sequa- 
cious nature ;  and  to  establish  a  permanent  property  in  their 
flocks  and  herds  in  order  to  sustain  themselves  in  a  less  pre- 
carious manner,  partly  by  the  milk  of  the  dams,  apd  partly 
by  the  flesh  of  the  young.  The  support  of  these  their  cattle 
made  the  article  of  water  also  a  very  important  point  (13). 


stance  before  any  labour  was  bestowed  Locke  has  expressly  so  qualified  his 

upon  it  I  that  right  still  adheres  to  aU  doctrine.    He  says,  (in  TVeat.  on  Gov. 

that  remains  of  the  substance,  what-  book  2,  c.  5,  parag.  27,)  '*  by  remoYing 

ever  changes  it  may  haTC  undergone ;  a  thing  from  the  common  state  nature 

if  the  right  to  it  before  belonged  to  hath  placed  it  in,  this  labour  anneies 

another,  it  is  clear  that  I  have  none  something  to  it,  which  excludes  the 

after ;  and  we  have  not  advanced  a     right  of  other  men at  least 

single  step  by  this  demonstration."  where  there  is  enough  and  as  good  left 

Locke  would,  indeed,  have  deserved  for  others.*'    Again,  he  repeats,  (in 

censure  for  a  graver  fault  than  a  pa-  parag.  45,)  "  Labour,  in  the  begin- 

ralogism,  had  he  stated,  that  labour  niog,  [;ave  a  right  of  property,  where- 

gives  a  title  to  exclusive  property  in  ever  any  one  was  pleased  to  employ 

any  subject  whatever,  upon  which  that  it  upon  what  was  common."     And 

labour  is  employed ;  without  restrict-  afterwards,  (in  parsg.  51,)  he  adds, 

ing  the  generality  of  the  dictumt  by  **l  think  it  very  easy  to  conceive, 

giving  us  to  understand,  that  he  only  how  labour  could  at  first  begin  a  title 

meant  it  to  apply  to  subjects  which  of  property  in  the  common  things  of 

no  other  person    had,   by  previous  nature,  and  how  the  spending  it  upon 

occupancy,  separated  for  his  own  pri-  our  us^  bounded  that  tide. . . .  Right 

vate  use  from  the  common  stores  of  and  conveniency  went  together ;  for, 

nature.     This  title  by  occupancy,  Mr.  as  a  man  had  a  right  to  aU  he  could 

Christian  says,  **  is  agreeable  to  the  employ  his  labour  upon,  so  he  had  no 

reason  and  sentiments  of  mankind,  temptation  to  labour  for  more  than 

prior  to  all  civil  establishments."  But,  he  could  make  use  of."   It  is  amusing, 

occupancy  alone  cannot  give  a  better  therefore,  to  find  Mr.  Christian  ac- 

title  to  property,  than  occupancy  fol-  cusing  Locke  of  begging  the  question, 

lowed  by  the  bestowal  of  labour  upon  byasserting  that  occupancy  of  what  pre- 

the    thing   occupied;    if,   therefore,  viously  lay  in  common,  and  labour  be- 

Locke  has  cautiously  made  it  a  term  stowed  on  the  thing  so  occupied,  gives 

of  his  proposition,  that  the  subject  in  a  title  to  property  therein ;  when  the 

which  an  exclusive  property  may  be  critic  himself  thinks,  that  mere  occu- 

acquired  by  labour,  must  be  one  which  pancy  gives  such  title,  whenever  any 

before  lay  in  common  to  all  men,  Mr.  •  thing  is  separated  for  private  use  from 

Christian's  criticism  must  fall  to  the  the  common  stores  of  nature.    See,  on 

ground.     And  in   the  very  chapter  this  subject,  Heineccius,  book  i.  c.  9. 

from   which  Mr.   Christian    quotes,  (13)  See  ante,  note  (2). 
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And  therefore  the  hook  of  Genesis  (the  most  venerable  mo- 
Boment  of  antiquity,  considered  merely  with  a  view  to  his- 
tory) will  furnish  us  with  frequent  instances  of  violent  con- 
tentions concerning  wells ;  the  exclusive  property  of  which 
appears  to  have  been  established  in  the  first  digger  or  occu- 
pant, even  in  such  places  where  the  ground  and  herbage 
remained  yet  in  comm(Mi.  Tbas  we  find  Abraham,  who  was 
bat  a  sojourner,  asserting  his  right  to  a  well  in  the  country  of 
Abimelech,  and  exacting  an  oath  for  his  security,  **  because 
he  had  digged  that  well  (e)."  And  Isaac,  about  ninety 
years  afterwards,*  reclaimed  this  his  father's  property ;  and,  [  *  6  ] 
after  much  contention  with  the  Philistines,  was  suffered  to 
enjoy  it  in  peace  (f). 

All  this  while  the  soil  and  pasture  of  the  earth  remained  J^^TSJ^^. 
still  in  common  as  before,  and  open  to  every  occupant :  ex-  ™^°- 
cept  perhaps  in  the  neighbourhood  of  towns,  where  the  ne- 
cessity of  a  sole  and  exclusive  property  in  lands  (for  the 
sake  of  agriculture)  was  earlier  felt,  and  therefore  more 
readily  complied  with.  Otherwise,  when  the  multitude  of 
men  and  cattle  had  consumed  every  convenience  on  one 
spot  of  ground,  it  was  deemed  a  natural  right  to  seize  upon 
and  occupy  such  other  lands  as  would  more  easily  supply 
their  necessities.  This  practice  is  still  retained  among  the 
wild  and  uncultivated  nations  that  have  never  been  formed 
into  civil  states,  like  the  Tartars  and  others  in  the  east ; 
where  the  climate  itself,  and  the  boundless  extent  of  their 
territory,  conspire  to  retain  them  still  in  the  same  savage 
state  of  vagrant  Uberty,  which  was  universal  in  the  earliest 
ages ;  and  which,  Tacitus  informs  us,  continued  among  the 
Genuans  till  the  decline  of  the  Roman  Empire  (g).  We 
have  also  a  striking  example  of  the  same  kind  in  the  his- 
tory of  Abraham  and  his  nephew  Lot  (A).  When  their 
joint  substance  became  so  great,  that  pasture  and  other 
conveniences  grew  scarce,  the  natural  consequence  was, 
that  a  strife  arose  between  their  servants  ;  so  that  it  was  no 
longer  practicable  to  dwell  together.  This  contention  Abra- 
ham thus  endeavoured  to  compose :  '^  Let  there  be  no  strife, 
"  I  pray  thee,  between  thee  and  me.  Is  not  the  whole 
"  land  before  thee  ?     Separate  thyself,  I  pray  thee,  from  me. 

(e)  Gen.  xxi.  30.  /wm,  ut  camyus,  tU  nenmt,  plaeuii, 

if)  Gen,  jxri,  15,  18,  &c.  -    De  mor.  Get.  16. 

(>)  CoiuHt  dUereii  et  diverti ;  ui         (A)  Geo.  xui. 


b  OP    PROPERTY 

"  If  thou  wilt  take  the  left  hand,  then  I  will  go  to  the  right ; 
"  or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the 
**  left."  This  plainly  implies  an  acknowledged  right  m 
either,  to  occupy  whatever  ground  he  pleased,  that  was  not 
preoccupied  by  other  tribes  (14).  "  And  Lot  lifted  up  his 
'^  eyes,  and  beheld  all  the  plain  of  Jordan,  that  it  was  well 
*'  watered  every  where,  even  as  the  garden  of  the  Lord. 
**  Then  Lot  chose  him  all  the  plain  of  Jordan,  and  jour- 
''  neyed  east ;  and  Abraham  dwelt  in  the  land  of  Canaan/' 
[  ''^  7  ]  *  Upon  the  same  principle  was  founded  the  right  of  mi- 
gration, or  sending  colonies  to  find  out  new  habitations, 
when  the  mother  country  was  overcharged  with  inhabitants, 
which  was  practised  as  well  by  the  Phcenicians  and  Greeks, 
'  as  the  Germans,  Scythians,  and  other  northern  people.  And, 
so  long  as  it  was  confined  to  the  stocking  and  cultivation  of 
desert  uninhabited  countries,  it  kept  strictly  within  the  lim- 
its of  the  law  of  nature.  But  how  far  the  seizing  on  coun- 
tries already  peopled,  and  driving  out  or  massacring  the 
innocent  and  defenceless  natives,  merely  because  they  dif- 
fered from  their  invaders  in  language,  in  religion,  in  cus- 
toms, in  government,  or  in  colour ;  how  far  such  a  conduct 
was  consonant  to  nature,  to  reason,  or  to  Christianity,  de- 
served well  to  be  considered  by  those  who  have  rendered 
their  names  immortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily 
became  more  difficult  to  find  out  new  spots  to  inhabit, 
without  encroaching  upon  former  occupants;  and,  by  con- 
stantly occupying  the  same  individual  spot,  the  fruits  of 
the  earth  were  consumed,  and  its  spontaneous  produce 
destroyed,  without  any  provision  for  a  future  supply  or 
The  necessity  of  succcssion.     It  therefore  became  necessary  to  pursue  some 

providing  sub-  .     ,  ''         ,^ 

sistence  mtro-    rcffular  method  of  providme  a  constant  subsistence  :  and 

duced  ogricnl-  .  .  - 

ture,  which  cs-  this  ueccssity  produccd,  or  at  least  promoted  and  encou- 
manent  nroperty  raged,  the  art  of  agriculturc.  And  the  art  of  agriculture, 
by  a  regular  connexion  and  consequence,  introduced  and 
established  the  idea  of  a  more  permanent  property  in  the 
soil,  than  had  hitherto  been  received  and  adopted  (16).  It 
was  clear  that  the  earth  would  not  produce  her  fruits  in 


(14)  Who  could  dispute  the  right,     any  one  else  ? 
if  the  land  waa  neither  actually  nor         (15)  See  anie,  note  (2.) 
potentiaUy  in  the  preoccupation  of 


IN   GENERAL.  ' 

sufficient  quantities,  without  the  assistance  of  tillage :  but 

who  would  be  at  the  pains  of  tilling  it,  if  another  might 

watch  an  opportunity  to  seize  upon  and  enjoy  the  product 

of  his  industry,  art,  and  labour?     Had  not  therefore  a 

separate  property  in  lands,  as  well   as  moveables,  been 

vested  in  some  individuals,  the  world  must  have  continued  a 

forest,  and  men  have  been  mere  animals  of  prey ;  which, 

according    to   some  philosophers,  is  the  genuine  state  of 

nature.    Whereas  now  (so  graciously*  has  Providence  inter-     [  *  8  ] 

woven  our  duty  and  our  happiness  together),  the  result  of 

this  very  necessity  has  been  the  ennobling  of  the  human 

species,  by  giving  it  opportunities  of  improving  its  rational 

fiiculties,  as   well  as  of  exerting  its  natural.     Necessity 

begat   property;    and,  in  order  to  insure  that  property, 

recourse  was  had   to  civil  society,*  which  brought  along  cirii  society  ne- 

with  it  a  loDs:  train  of  inseparable  concomitants :  states,  protection  of 

uTOperty. 

governments,  laws,  punishments,  and  the  public  exercise 
of  religious  duties  (16).    Thus  connected  together,  it  was 


(16)  **  When  the  increase  of  people 
and  stock,  with  the  use  of  money,  had 
made  land  scarce,  (and  so  of  some  ya- 
Ine,)  the  sereFal  commnnities  settled 
the  boonds  of  their  distinct  territories, 
and,  by  laws  within  themselyes,  regu- 
lated the  properties  of  the  pri? ate  men 
of  that  society,  and  so,  by  compact  and 
agreement,  settled  the  property  which 
laboor  and  industry  began."  (Locke  on 
GoT.book2,c.5,par.45.)  ''Everyman, 
by  consenting  with  others  to  make  one 
body  politic  nnder  one  government, 
puts  himself  nnder  an  obligation  to 
every  one  of  that  society,  to  submit  to 
the  determination  of  the  majority,  and 
to  be  concluded  by  it : "  (a]i/«,yol.I  .pp. 
45,l25,129;and/K>f/,Vol.III.p.  158} 
'*or  else  this  original  compact,  whereby 
he  with  others  incorporates  into  one 
sodety,  would  signify  nothing,  if  he 
were  no  further  tied  by  any  decrees  of 
the  society,  than  he  himself  thought  fit, 
and  did  aehuMf  consent  to."  (Ibid.  c. 
8, pang.  97.)  "Whosoever therefore, 
oat  of  a  state  ot  nature,  unite  Into  a 
eoaununity,  must  be  understood  to 
ghre  up  an  the  power  necessary  to  the 
ends  for  which  they  unite  into  society. 


to  the  majority  of  the  community." 
(parag.  99.)  "The  great  and  chief 
end  of  men*s  uniting  into  common- 
wealths, and  putting  themselves  under 
governments,  is  the  preservation  of 
their  property."  (cap.  9,  parag.  124.) 
"Mankind,  notwithstanding  all  the 
privileges  of  a  state  of  nature,  being 
but  in  an  ill  condition  while  they  re- 
main in  it,  are  quickly  driven  into  so- 
ciety. The  inconveniences  that  they 
are  exposed  to  in  a  state  of  nature,  by 
the  irregular  and  uncertain  exercise 
of  the  power  every  man  has  of  punish- 
ing the  transgressions  of  others," 
(see  post,  Vol.  IV.  p.  8.)"  make  them 
take  sanctuary  under  the  established 
laws  of  government,  and  therein  seek 
the  preservation  of  their  property: 
and  in  this  we  have  the  ori- 
ginal rise  of  both  the  legislative  and 
executive  power."  (parag.  127.)  "The 
power  which,  in  a  state  of  nature, 
every  man  has  of  doing  whatever  he 
thinks  fit  for  the  preservation  of  him- 
self and  the  rest  of  mankind,  he  gives 
up,  to  be  regulated  by  laws  made  by 
the  society,  so  far  fortii  as  the  preser- 
vation of  himself  and  the  rest  of  that 
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found  that  a  part  only  of  society  was  sufficient  to  provide, 
by  their  manual  labour,  for  the  necessary  subsistence  of 
all :  and  leisure  was  given  to  others  to  cultivate  the  human 
mind,  to  invent  useful  arts,  and  to  lay  the  foundations  of 
science. 
The  right  to  the       The  oulv  QUCstion  remaining  is,  how  this  property  be- 

permanent  jE»ro-  n  i  i««i  ai^ 

/«wyin. asweii   camc  actually  vested;  or  what  it  is  that  gave  a  man  an 

as  to  the  tempo-  i       •  •    i  ,    ^  ^    •       •  .  i      ^ 

rarv  use  of.  the  cxclusive  Tight  to  retain  in  a  permanent  manner  that  spe* 
vc8ted  by  occu-  cific  land,  whicli  before  belonged  generally  to  everybody, 
^'^^y-  but  particularly  to  nobody.     And,  as  we  before  observed, 

that  occupancy  gave  the  right  to  the  temporary  use  of  the 
soil,  so  it  is  agreed  upon  all  hands  that  occupancy  gave 
also  the  original  right  to  the  permanent  property  in  the 
substance  of  the  earth  itself  (17) ;  which  excludes  every 
one  else  but  the  owner  from  the  use  of  it.  There  is  indeed 
some  difference  among  the  writers  on  natural  law,  concern- 
ing the  reason  why  occupancy  should  convey  this  right, 
and  invest  one  with  this  absolute  property:  Grotius  and 
Puffendorf  insisting  that  this  right  of  occupancy  is  founded 
on  a  tacit  and  implied  assent  of  all  mankind,  that  the  first 
occupant  should  become  the  owner;  and  Barbeyrac,Titius, 
Mr.  Locke,  and  others,  holding,  that  there  is  no  such  im- 
plied assent,  neither  is  it  necessary  that  there  should  be ; 
for  that  the  very  act  of  occupancy  alone,  being  a  degree  of 
bodily  labour,  is,  from  a  principle  of  natural  justice,  with- 
out any  consent  or  compact,  sufficient  of  itself  to  gain  a 


•ociety  shaU  require ;  which  laws  of 
Bociety  in  many  things  confine  the 
liberty  he  had  by  the  law  of  nature." 
(parag.  129.)  "  For,  being  in  a  state 
wherein  he  is  to  enjoy  so  many  con- 
veniences from  the  labour,  assistance, 
and  society  of  others  in  the  same  com- 
munity, as  well  as  protection  from  its 
whole  strength ;  he  is  to  part,  also, 
with  as  much  of  his  natural  liberty, 
as  the  good,  prosperity  and  safety  of 
the  society  shall  require :  which  is  not 
only  necessary,  but  just."  (Parag. 
130,  and  see  the  1st  vol.  of  these  Com- 
mentaries, pp.  125,  129,  251 :  Vol. 
IV.  pp.  3, 8.)  **  The  preservation  of 
property  being  the  end  of  government, 
men  in  society  have  such  a  right  to 


the  goods  which  by  the  law  of  the 
community  are  theirs,  that  no  body 
hath  a  right  to  take  their  substance, 
or  any  part  of  it  from  them,  but  by 
their  own  consent ;  without  this  thej 
have  no  property  at  all."  (Paiag. 
138.)  **  It  is  true,  governments  can- 
not be  supported  without  great  charge, 
and  it  is  fit  every  one  who  enjoys  hia 
share  of  protection,  should  pay  out  of 
his  estate  his  proportion  for  the  main- 
tei^nce  of  it.  But  still  it  must  be 
with  his  own  consent,  «•  e.  the  consent 
of  the  majority,  given  either  by  them- 
selves, or  the  representatives  chosen 
by  them."  (Parag.  140.) 
(17)  See  mte,  note  (2). 
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[♦9] 


mon. 


title.  A  dispute  that  savours  too  much  of  nice  and  scho- 
lastic refinement  (18)  !  However,  both  sides  agree  in  this, 
that  occupancy  is  the  thing  by  which  the  title  was  in  fact 
originally  gained  ;  every  man  seising  to  his  own  continued 
*Qse  SQch  spots  of  ground  as  he  found  most  agreeable  to 
bis  own  convenience,  provided  he  found  them  unoccupied 
by  any  one  else. 

Property,  both  in  lands  and  moveables,  being  thus  ori-  JI^JJ^  w*Jhe 
ginally  acquired  by  the  first  taker,  which  taking  amounts  ^^'nJ^^Sf^^-S^ 
to  a  declaration  that  he  intends  to  appropriate  the  thine  to  tin  he  showed 

^t^      r  ©an  mtention  to 

bis  own  use,  it  remains  in  him,  by  the  principles  of  univer-  *!»ndon  it.  aud 

,    '  .  '      J  r  r  ^        then  once  more 

sal  law,  till  such  time  as  he  does  some  other  act  which  became  com- 
shows  an  intention  to  abandon  it;  for  then  it  becomes, 
naturally  speaking,  publici  juris  once  more,  and  is  liable 
to  be  again  appropriated  by  the  next  occupant.  So,  if  one 
is  possessed  of  a  jewel,  and  casts  it  into  the  sea  or  a  public 
highway,  this  is  such  an  express  dereliction,  that  a  pro- 
perty will  be  vested  in  the  first  fortunate  finder  that  will 
seise  it  to  his  own  use.  But  if  he  hides  it  privately  in  the 
earth  or  other  secret  place,  and  it  is  discovered,  the  finder 
acquires  no  property  therein ;  for  the  owner  hath  not  by 
this  act  declared  any  intention  to  abandon  it,  but  rather 
the  contrary :  and  if  he  loses  or  drops  it  by  accident,  it 
cannot  be  collected  from  thence,  that  he  designed  to  quit 
the  possession ;  and  therefore  in  such  a  case,  the  property 
still  remains  in  the  loser,  who  may  claim  it  again  of  the 
finder.  And  this,  we  may  remember,  is  the  doctrine  of  the 
law  of  England,  with  relation  to  treasure  trove  (i). 

But  this  method  of  one  man's  abandoning  his  property, 
and  another  seising  the  vacant  possession,  however  well 
founded  in  theory,  could  not  long  subsist  in  fact.     It  was  . 
calculated  merely  for  the  rudiments  of  civil  society,  and 
necessarily  ceased  among  the  complicated   interests  and 

(0  See  Vol.  I.  p.  295. 


(18)  The  best  use,  perhaps,  which 
can  be  made  of  the  two  propositions, 
is  to  show  that  one  may  be  resolved 
by  the  other.  The  disputants,  pro- 
bably, aU  meant  the  same  thing,  in 
substance ;  and  would  unanimously 
have  agreed  as  to  the  source  from 
which  the  right  (or  role)  in  question 
was  to  be  finally  derived.  Grotius 
and  Pttffendorf,   there   can  be  little 


doubt,  assumed  the  tacit  and  implied 
assent  of  all  mankind  to  be  a  conse- 
quence necessarily  flowing  from  that 
principle  of  natural  justice,  which 
Barbeyrac,  Titius  and  Locke  (going 
back  one  step  further),  hold  to  be  the 
foundation  of  the  title  acquired  by 
occupancy.  And  see  the  1st  volume 
of  these  Commentaries,  p.  138. 
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Mutual  conve- 
nience and  the 
interests  of  civil 
society  intro- 
duced and  coun- 
tenanced the 
transfer  of  pro- 
perty by  sale, 
grant,  or  con- 
veyance. 

[  MO  ] 


artificial  refinements  of  polite  and  established  governments. 
In  these  it  was  found,  that  what  became  inconvenient  or 
useless  to  one  man,  was  highly  convenient  and  useful  to 
another ;  who  was  ready  to  give  in  exchange  for  it  some 
equivalent  that  was  equally  desirable  to  the  former  pro- 
prietor (19).  Thus  mutual  convenience  introduced  commer- 
cial traffic,  and  the  reciprocal  transfer  of  property  by  sale, 
grant,  or  conveyance :  which  *may  be  considered  either  as  a 
continuance  of  the  original  possession  which  the  first  occu- 
pant had ;  or  as  an  abandoning  of  the  thing  by  the  present 
owner,  and  an  immediate  successive  occupancy  of  the 
same  by  the  new  proprietor.  The  voluntary  dereliction 
of  the  owner,  and  delivering  the  possession  to  another 
individual,  amount  to  a  transfer  of  the  property;  the 
proprietor  declaring  his  intention  no  longer  to  occupy 
the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the  other 
light,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titius, 
the  deed  of  conveyance  is  an  evidence  of  my  intending  to 
abandon  the  property :  and  Titius,  being  the  only  or  first 
man  acquainted  with  such  my  intention,  immediately  steps 
in  and  seises  the  vacant  possession :  thus  the  consent  ex- 
pressed by  the  conveyance,  gives  Titius  a  good  right 
against  me ;  and  possession,  or  occupancy,  confirms  that 
right  against  all  the  world  besides  (20). 


(19)  After  the  right  of  property  was 
recognized,  exchanges  would  speedily 
follow,  as  a  matter  of  course.  People 
would  soon  have  a  superfluity  of  one 
kind  of  goods,  and  stand  in  need  of 
others.  This  would  naturally  be  the 
case,  not  of  individuals  only,  but  of 
whole  people  and  nations  : — 

HXc  segetes,  illic  veniunt  felicius  utgb, 

Arborei  foetus  alibi,  atque  injussa  vires- 
cunt 

Grunina.  Nonne  rides,  croceos  ut  Tmo- 
Ittsodores, 

India  mittit  ebur,    moUes    sua   thunt 
Sabaii? 

At  Chalybes   nudi  ferrum.    virosaque 
Pontus 

Cutorea,  Eliadum  palinaa  Epinu  equa- 
rum? 

Viao.  1  Georg.  54. 

and  this  was  the  foundation  of  all 
trade  and  commence.  So  long  as  traffic 


was  carried  on  by  barter,  its  conveni- 
ence, although  even  then  great,  must 
have  been  infinitely  less  than  it  became 
after  a  general  standard  was  agreed 
upon,  as  the  measure  of  all  commo- 
dities. It  is  marvellous,  that  in  the 
present  day  there  should  be  some  per- 
sons desirous  of  seeing  freedom  of 
commercial  intercourse  restricted,  as 
if  it  were  wrong  in  principle.  Their 
aiguments  are  questionable  enough, 
when  they  contend  for  any  exceptions 
to  the  rule  of  free  trade  ;  but  some  go 
further,  and  do  not  hesitate  to  deny 
the  soundness  of  that  which  nature 
herself  has  plainly  declared  to  be  the 
first  principle  and  foundation  of  po- 
litical economy. 

(20)   Mr.  Christian,   in  liis  note 
upon    this    passage,    says,    ''Upon 
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The  most  universal  and  effectual  way  of  abandoning  And  tiu  bj  tct. 
property,  is  by  the  death  of  the  occupant;  when,  both  the  JSu-J^ 


wbaterer  principle  the  right  to  pro- 
perty is  fomided,  the  power  of  giving 
md  trmalening  f^^mt  to  follow  as  a 
Mtunl  conaeqiienoe ;"  aad  ao  far  all 
his  readers,  probably,  will  be  disposed 
to  agree  with  him.    Bnt,  what  he  pro- 
poKS  as  an  illiistration  of  his  doctrine, 
win  be  thoQ^ht,  perhaps,  by  some, 
rather  to   darken   it.«   He   proceeds 
thus :  "  if  the  hunter  and  the  fisher- 
man exchange  the  produce  of  their 
tofls,  no  one  erer  disputed  the  Tahdity 
of  the  contract,  or  the  con/nwoiiee  ^f 
tie  ffrigmai  Hiie.  This  (he  says)  does 
not  seem  to  be   aptly  explained  by 
occupancy,  for  it  cannot  be  said  that 
in  such  a  case  there  is  ever  a  yacancy 
of  possession.*'  Now,  in  the  case  pat, 
die  himter  and  the  fisherman  respec- 
tivdy,  by  occupancy  of  the  distinct 
articles  which  were  the  produce  of 
their  liwMwiilT  toik,  and  which  arti- 
cles, before  such  occupancy,  were  in 
common  to   all   mankind,    had    ac- 
ipiired  separate  titles  to  a  property  in 
those  sereral  articles ;  and  the  vali- 
dity of  an  exchange  between  such  pro- 
prietors, it  would  be  unreasonable  to 
question.     But,  it  may  be  fairly  ques- 
tioned, whether  there  be  not  some 
verbal  ambiguity  at  any  rate,   (and 
verba]  ambiguities  are  dangerous  in  the 
discuasionof  title,)  in  saying  that,  after 
sndi  exchange,  the  original  title  still 
had  continuance ;  and  whether  it  would 
not  have  been  more  proper  to  have 
said,  that  each  of  the  parties  to  the 
exchange  acquired  thereby  a  new  title 
to  an  exclusive  property  in  the  thing 
wfasdi  he  received  in  exchange ;  a  new 
title  founded,  no  doubt,  as  every  deri- 
vative title  must  be,  upon  the  original 
title,  but  still  actoally  a  new  one.  So, 
when  a  transfer  of  property    takes 
plaoe  by  any  other  means  than  by  ex- 
diange,  it  seems  at  least  equivocal  to 
say,  the  original  title  has  continuance. 
Every  person,  no  doubt,  who  acquires 

VOL.  II. 


property  which  preriously  belonged  to 
another,  if  the  acquisition  was  made 
without  fraud  or  force,  has  vested  in 
him  all  the  claims  which  the  former 
proprietor  has  transferred;  but  the  first 
and  every  successive  transferee  holds 
by  a  new  title  grunted  to  himself. 
Evidence  of  the  validity  of  the  title  of 
a  former  proprietor  may  be  necessary 
to  support  the  title  of  a  new  purchaser, 
and  in  that  doubtfol  sense  the  old  title 
may  be  said  to  have,  for  that  purpose, 
a  continuance.  It  is  painful  to  offer 
such  verbal  criticisms,  to  which  the 
present  writer  is  sensible  no  one  is 
likely  to  be  more  open  than  himself; 
and  perhaps,  though  he  has  found 
difficulty  in  understanding  Mr.  Chris- 
tian's note  above  cited,  (and  particu- 
larly the  latter  part  of  it,)  others  may 
find  none.  The  following  are  the  ob- 
servations  of  another  annotator  npon 
this  same  passage  of  the  text.  "  When 
political  communities  are  once  formed, 
it  seems  then  superfluous  to  account  for 
the  due  alienation  of  property,  either 
by  calling  it  a  continuation  of  the 
fbrmer  occupancy,  or  a  dereliction  of 
which  the  successor  has  the  first  notice, 
and  takes  immediate  advantage.  With  - 
out  the  help  of  this  refinement,  the 
effectual  transfer  and  transmutation  of 
property  may  well  be  referred  to  the 
force  of  civil  institutions,  ultimately 
founded  on  antecedent  general  princi- 
ples of  natural  law."  (Wooddeson's 
19th  Vin.  Lect.  p.  2.) 

The  only  objection  which  at  present 
occurs  to  this  short  way  of  putting  the 
case,  is,  that,  when  inyestigating  prin- 
ciples of  justice,  it  is  not  always  suffi- 
dent  to  state  merely  the  immediate 
and  the  final  reason  upon  which  they 
rest ;  because,  as  Heineccius  and  his 
commentator  Tumbull  observe,  (book 
i.  c.  4,  s.  108))  ''some  precepts  of  the 
law  of  nature  flow  immediately  horn 
clear  principles  of  reason,  others  are 
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actual  pagaession  and  intention  of  keeping  posseaaion  ceas- 
ing, the  property,  which  is  founded  upon  such  pgaseaaion 
and  intention,  ought  also  to  cease  of  course.     For,  natu- 
rally speaking,  the  instant  a  man  ceases  to  be,  he  ceases  to 
have  any  dominion :  else,  if  he  had  a  right  to  dispose  of 
his  acquisitions  one  moment  beyond  bis  life,  he  would  also 
have  a  right  to  direct  their  disposal  for  a  million  of  ages 
after  him,  which  would  be  highly  absurd  and  inconvenient. 
All  property  must  therefore  cease  upon  death,  considering 
men  as  absolute  individuals,  and  unconnected  with  civil 
society :  for  then,  by  the  principles  before  established,  the 
next  immediate  occupant  would  acquire  a  right  in  all  that 
the  deceased  possessed.    But  as,  under  civilized  govern- 
ments which  are  calculated  for  the  peace  of  mankind,  such 
a  constitution  would  be  productive  of  endless  disturbances, 
the  universal  law  of  almost  every  nation  (which  is  a  kind 
of  secondary  law  of  nature)  has  either  given  the  dying 
person  a  power  of  continuing  his  property,  by  disposing  of 
OT.  if  the  dying    his  posscssious  by  will ;  or,  in  case  he  neglects  to  dispose 
EJJTdiJJoaftion.  of  it,  or  is  not  permitted  to  make  any  disposition  *at  all, 
»w  ec       ^^^  municipal  law  of  the  country  then  steps  in,  and  de- 
clares who  shall  be  the  successor,  representative,  or  heir 
of  the  deceased ;  that  is,  who  alone  shall  have  a  right  to 
enter  upon  this  vacant  possession,  in  order  to  avoid  that 
confusion  which  its  becoming  again  common  would  occa- 
sion (A).    And  farther,  in  case  no  testament  be  permitted 

(*)  It  i»  principally  to  prevent  any  cither,  the  inheritance  does  not   so 

vacancy  of  pOBseasion,  that  the  civil  properiy  descend,  as  continue  in  the 

law  considers  fi&ther  and  son  as  one  hands  of  the  surrivor.     10^.28.2.  II. 
person;  so  that  upon  the  death  of 


who  should  be 
his  BucceABor, 
representative^ 
or  heir. 

[  Ml  ] 


derived  fiton  principles  of  reason  hy 
many  intermediate  steps,  and  are  more 
difficultly  understood.'  *  (See  ante,  note 
(2),  a4  /inem.)  It  would  be  unfair, 
however,  to  Mr.  Wooddeson,  not  to 
add,  that  although  he  does  not  fully 
devdope  the  connexion  and  harmony 
between  municipal  laws,  regulating 
rights  of  property,  and  the  laws  of 
natural  justice,  he  intimates,  intelligi- 
bly enough,  the  accordance  of  his 
notions  with  those  of  LooIm  and  Paley, 
who,  in  substanoe,  reason  thus : — Ab 
popvlatlpn  iaciMted,  uiUms  the  rights 


of  property  were  established  by  posl* 
tive  law,  ^sordera  and  violence  would 
inevitably  ensue,  destructive  of  hu- 
man happiness.  But  the  Creator, 
doubtless,  willed  the  happiness  of  his 
creatures ;  therefore,  munidpsl  laws, 
which  have  a  tendency  to  that  result, 
are  founded  on  general  principles  of 
natural  law ;  by  which  phrase  is  meant 
(where  the  person  who  utters  it  has  any 
precise  meaning)  they  are  in  confor- 
mity with  the  will  of  God.  (Seean/«, 
the  note  to  p.  13»  andVoL  I.  pp.  43, 
54,  122.) 
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hjikt  lawy  or  none  be  made,  and  no  heir  can  be  found  w 
Ittlified  as  the  law  requires,  stilly  to  prevent  the  robust 
title  of  occupancy  from  again  taking  place,  the  doctrine  of 
escheats  is  adopted  in  almost  every  country ;  whereby  the 
soveidgn  of  tlxe  state,  and  those  who  claim  under  his  au- 
thority, are  the  ultimate  heirs,  and  succeed  to  those  inberi-* 
tincea  to  i^hich  no  other  title  can  be  formed  (21). 

The  Tisht  of  inheritance,  or  descent  to  the  children  and  J^^.'^ff^* »'  *"- 
leuitioiis    of  the   deceased,  seems  to  have  been  allowed  ?j»®**.l*''!ifV. 

'  than  the  right 

vmcb  earlier  than  the  right  of  devisipg  by  testament.    We  ^o  ^'^^' 
tre  apt  to  conceive  at  first  view,  that  it  baa  nature  on  its 
nde  (22)  ;  yet  we  often  mistake  for  nature  what  we  find 


C2l)  '*  Wliere  uo  kindred  of  a  de< 
WMcd  penon  are  to  be  found,  there 
the  poeeesnons  of  a  priTate 
rereit  to  tbe  commnnityy  and 
■o  in  politic  sodetiei  come  into  tlia 
llai&da  of  tfae  pablic  msgiatrate }  bat, 
In  tiie  state  of  natore,  become  again 
perfect^  common,  no  body  having  a 
fji^  to  inherit  them,  nor  can  any  one 
Im^e  a  pr(^>erty  in  them,  otherwise 
tlum  in  other  things  common  by 
natnre."  (Locke  on  Got.  book  i.  c.  9, 
p»Bg-  90.) 

The  doctrine  of  ucheatM  is  adrerted 
%a  more  InHy  hereafter  in  the  5th  and 
15th  chapters  of  this  Tolume,  and  the 
f»9tcs  thereto. 

(32)  (^cero,  it  wiU  be  recollected, 
■ajs,  '*  Omm  m  re,  eomenaio  omnium 
leaf  naturm  putondum  e«^;*' 
a  philosopher  of  eqnal  distinction 
Uk  our  own  liteiatnrp,  thns  discusses 
Uie  doctrine  sUted  in  the  test :  "  If 
•ny  one  had  began  and  mad^  to  him- 
self a  property  in  a  particolar  thingt 
that  thingr  '^  ^  disposed  not  other* 
wise  of  it  by  hvi  poaitive  grant,  de- 
ficeadbd  ntOMrailff  to  his  children,  snd 
tkiej  hMd  a  rigki  to  sncceed  to  it, 
mad  p<m8€§B  it.     If  common  consent 
ksd  iiffqH!pfh«i  this  right,  it  woold 
mmke  but  a  poaitiTe,  and  not  a  natu- 
nU  right  i  Imt  where  the  practice  is 
■oireiwa,  it  is  r««»o»nble  to  think  the 
^  neural*     The  ground,  then, 


I  think  to  be  this :  God  planted  in 
men  a  strong  desire  of  propagating 
their  kind,  and  continaing  themselyes 
in  their  posterity;  and  this  giyes 
children  a  title  to  share  in  the  pro- 
perty of  their  parents,  and  a  right  to 
inherit  their  possessions.  Men  are 
not  proprietors  of  what  they  have, 
merely  for  themselTes  ;  (see  Vol.  I. 
p.  447.)  their  children  haye  a  title  to 
part  of  it,  and  haye  their  kind  of  right 
(joined  with  their  parents*)  in  the 
possession,  which  comes  to  be  whoHy 
theirs,  when  death,  haying  put  an  end  to 
the  parents*  as«  of  it,  hath  taken  them 
from  their  possessions ;  and  this  we 
call  inheritance :  men  being  by  a  like 
obligation  bound  to  preserve  what  they 
haye  begotten,  as  to  preserye  them* 
selyes,  their  issue  come  to  haye  a  right 
in  the  goods  they  are  possessed  of, 
That  children  haye  such  a  right  is  plain 
from  the  laws  of  God,  For,  children 
being  by  the  course  of  nature  bom 
weak,  and  unable  to  proride  for  them- 
selves, they  have,  by  the  appointment 
of  God  himself,  who  hath  thus  ordered 
the  course  of  nature »  a  right  to  be 
nourished  aud  maintained  by  their  pa<. 
rents  ;  nay,  a  right  not  only  to  a  bore 
subsistencCi  but  to  the  comforts  and 
conveniences  of  life,  as  far  as  the  con« 
ditions  of  their  parents  can  afford  it. 
Hence  it  comes  that,  when  parents 
leave  the  world  t  and  so  the  pare  due 
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established  by  long  and  inveterate  custom.     It  is  certainly 
a  wise  and  effectual,  but  clearly  a  political,  establishment ; 


to  their  children  ceases,  yet  its  effects 
are  to  extend  as  far  as  possible,  and  the 
pTOTisions  the  parents  haTe  made  in 
their  life-time,  are  understood  to  be 
intended,    as    nature  requires    they 
should,  for  their  children,  whom,  after 
themseWes,  they  are  bound  to  provide 
for:  though  the  parents,  by  express 
words,  declare  nothing  about  them, 
nature  appoints  the  descent  of  their 
property  to  their  children,  who  thus 
come  to  have  a  title  and  natural  right 
of  inheritance  to  their  father's  goods, 
which  the  rest  of  mankind  cannot  pre- 
tend to."   (Locke  on  Got.  book  i.  c. 
9,  parag.  87,  88,  89.)    "  The  right  a 
son  has  to  be  maintained  and  provided 
with  the  necessaries  and  conyeniences 
of  life  out  of  his  father's  stock,  gives 
him  a  right  to  succeed  to  his  father's 
property  for  his  o?ra  good."   (Ibid, 
parag.  94.)   ''  I  think  it  clear,  that  a 
right  to  the  use  of  the  creatures  was 
founded  originaUy  in  the  right  a  man 
has  to  subsist  and  enjoy  the  conve- 
niences of  life,  and  that  the  natural 
right  children  have  to  inheritthe  goods 
of  their  parents,  is  founded  in  the 
rightthey  have  to  the  same  subsistence 
and  commodities  of  life  out  of  the 
stock  of  their  parents,  who  are  taught 
by  natural  law    and   tenderness  to 
provide  for  them,  as  a  part  of  them- 
selves.*'   (Ibid,  parag.  97.) 

Locke,  then,  appears  to  have  viewed 
this  question,  as  to  a  child's  right  of 
inheritance,  in  a  totally  different  light 
from  our  author.  Mr.  Christian, 
though  holding  opinions  on  the  sub- 
ject similar  to  those  of  Locke,  proba- 
bly had  forgotten  him,  at  the  moment 
when  he  said,  (in  his  note  on  this  pas- 
sage of  the  text,)  **  all  writers  upon 
general  law  maintain,  that  children 
have  no  better  claim  by  nature  to  suc- 
ceed to  the  property  of  their  deceased 
parents  than  strangers." 

Mr.  Roberts,  in  his  Treat,  on  Wills, 


Vol.  I.  p.  3,  observes,'' The  succession 
to  the  heirs  of  the  body,  and  in  the 
case  of  the  defect  of  such  representa- 
tives, to  the  next  in  proximity  of 
blood,  if  not  a  law  of  nature,  seems  so 
to  correspond  with  its  dictates,  that 
history  hardly  carries  us  back  to  a 
time  when  the  notion  and  admission 
of  this  claim  did  not  prevail  among 
mankind.  The  suggestions  of  a  com- 
mon feeling  appear,  therefore,  to  have 
made  this  a  universal  rule  of  trans- 
mission, and  to  have  established  it  in 
communities  widely  separated  by  time 
and  place.  Thus,  the  representation 
in  the  channel  of  blood  and  proximity 
seems  to  hare  had  its  Jimndation 
higher  than  any  poaitive  tnatituiione, 
though  to  positive  institutions  we 
must  of  course  refer  the  modifications 
of  this  rule  of  succession."  And  see, 
to  a  similar  purport,  the  3rd  of  Lord 
Kaimes's  Law  Tracts,  p.  109. 

Paley  seems  to  have  held  a  middle 
course ;  not  denying  that  the  claim  of 
lineal  descendants,  to  inherit  their 
ancestor's  property,  may  have  some 
foundation  in  the  law  of  nature  ;  but 
not  appearing  to  think  it  a  claim  en- 
titled to  very  great  consideration.  In 
the  23d  chap,  of  the  3d  book  of  his 
Mor.  and  Polit.  Phil,  he  says,  "  Suc- 
cession to  intestates  must  be  regulated 
by  positive  rules  of  law,  there  being 
no  principle  of  natural  justice  whereby 
to  ascertain  the  proportion  of  the  dif- 
ferent claimants ;  not  to  mention  that 
the  claim  itself,  especially  of  collateral 
kindred,  seems  to  have  little  foun- 
dation in  the  law  of  nature." 

Observe,  he  does  not  venture  to 
deny  that  the  claim  may  have  some 
natural  foundation,  even  in  the  case 
of  collaterals,  and  he  plainly  intimates 
that  it  has  more  in  the  case  of  lineal 
descendants.  On  the  whole,  there- 
fore, Paley's  opinion  can  by  no  means 
be  cited  as  in  perfect  accordance  with 
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since  the  permanent  right  of  property,  Tested  in  the  ances- 
tor himself^  ivas   no  natural^  but  merely  a  civile  right  (23). 
It  is  true,  that  the  transmission  of  one's  possessions  to  po&» 
terity  has  an  evident  tendency  to  make  a  man  a  good  citizen 
and  a  useful  member  of  society  :  it  sets  the  passions  on  the 
side  of  duty,  and  prompts  a  man  to  deserve  well  of  the  pub- 
lic, when  he  is  sure  that  the  reward  of  his  services  will  not 
die  with  himself,  but  be  transmitted  to  those  with  whom  he 
is  connected  by  the  dearest  and  most  tender  affections.  Yet, 
reasonable  as  this  foundation  of  the  right  of  inheritance 
may  seeniy  it  is  probable  that  its  immediate  original  arose 
not  from  speculations  altogether  so  delicate  and  refined, 
and,  if  not  froni  fortuitous  circumstances,  at  least  from  a 
plainer  and  more  simple  principle.     A  man's  children  or 
nearest  relations  are  usually  about  him  on  his  death-bed, 
and  are  the  earliest  witnesses  of  his  decease.    *  They  became     [  *  12  ] 
therefore  generally  the  next  immediate  occupants,  till  at 


the  doctrines  of  our  author,  in  the 
text  above.  And  the  justice  of  a 
cfaild^s  claim  to  the  inheritance  of  his 
fiitfacr'B  possessionsi  appears  to  have 
tbe  countenance  of  Uiat  authority, 
which,  if  the  expression  thereof  be 
clearly  understood,  is  definitive.  In 
Gen.  XV.  4,  we  are  told,  that  after 
AInraham  had  declared  one  of  his 
household  to  be  his  heir,  "Behold, 
the  word  of  the  Lord  came  unto  Abra- 
bam,  saying,  this  shall  not  be  thine 
heir,  bat  he  that  shall  come  out  of  thy 
bcywels  shall  be  thine  heir."  It  is 
believed,  there  is  nothing  in  the  Scrip- 
tares  implying,  that  this  was  not  pre- 
▼iouflly  the  general  rule  of  succession ; 
or  that  the  pleasure  of  the  Almighty 
then  declared,  was  restricted  to  that 
particular  instance.  In  all  such  cases, 
it  seems  difficult  to  disconnect  natural 
feeling  (which  "  is  tbe  voice  of  God 
speaking  in  us/')  from  natural  justice. 
Moses,  no  doubt,  laid  down  some 
express  laws  of  inheritance  for  the 
guidance  of  the  Jews,  in  Numbers 
xzrii  8,  9,  bot  it  would  be  hasty  to 
infer,  that  these  Uws  were  merely  of 
positive  iastitatioBy   and    then  first 


enunciated.  Fhilo  has  remarked  that 
the  Jewish  lawgiver  has  enumerated 
some  only  of  the  rules  of  succession, 
leaving  others  to  be  supplied  by  right 
reason.  The  passage  of  Scripture 
referred  to  is  learnedly  discussed  by 
Selden,  in  his  Treatise  de  Sueeen. 
HebrtB.  cc.  12,  27. 

Heineedus  observes,  (in  book  i. 
c.  11,  s.  297,)  any  preference  in  re- 
spect of  inheritance,  which  makes  an 
unequal  division  among  equals,  pro- 
ceeds from  municipal  law,  pact,  or 
private  disposition :  therefore,  thai  is 
not  of  the  law  of  nature.  But  he  adds, 
(in  sect.  303,)  right  reason  acknow- 
ledges the  right  of  succession  in  kin- 
dred ;  though,  as  these  things  belong 
rather  to  the  permissive,  than  to  the 
preceptive,  part  of  the  law  of  nature, 
much  must  be  hare  left  to  dvil  legis- 
lature to  fix  and  determine  by  their 
laws,  as  the  end  and  interest  of  their 
states  may  require.  Po9i,  pp.  13, 
502,  and  see  the  Ist  Vol.  of  these 
Commentaries,  p.  138,  with  Tayl.  C. 
L.  515,  512,  527,  537. 

(23)  But  see  ante,  note  (2)^ 
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length  in  procesB  of  time  this  frequent  uMige  ripened  into 
general  law.  And  therefore  alao,  in  the  earliest  ages,  on 
failure  of  childreoy  a  man's  serrants  bom  under  bis  roof 
were  allowed  to  be  his  hefati,  being  immediately  on  the 
spot  when  he  died.  For,  we  find  the  old  patriarch  Abraham 
elpressly  declaring,  that  ''  since  God  had  given  him  no 
**  seed,  bis  steward  Bliezer,  one  bom  in  his  hoase^  waa  his 
"heir"  (0(24). 
^en  property  While  property  continned  only  for  life,  testaments  were 
ritabie.  the  heir-  uselcss  and  onkoown ;  and,  when  it  became  inheritable,  the 

aUlaw  was  at 


fint  incapable     inheritance  was  lonir  indefeasible,  Biti  the  children  or 

of  exclusion  by  «  •         -  »       .         ^  .»,        m-»%  i  » 

will :  but  this     at  law  were  mcapable  of  exclusion  by  will.    Till  at  lenrai 

being  found  in-  ^  j  ^ 

convenient,  rare  it  was  fouttd,  that  SO  strict  a  mlo  of  inheritance  made  heiia 
of  disposing  of    disobedient  and  headstrong,  defrauded  creditors  of  their  just 
y   s  amen    ^^^^  ^^j  prevented  many  provident  fathers  from  dividing 
or  charging  their  estates  as  the  exigence  of  their  fSeunilies 
required.    This  introduced  pretty  generally  the  right  of  dis« 
posing  of  one's  property,  or  a  part  of  it,  by  testament ;  that 
VAy  by  written  or  oral  instructions  properly  witnessed  and  au-* 
thenticated,  according  to  the  pleasure  of  the  deceased;  which 
we  therefore  emphatically  style  his  tvilL  This  was  establish- 
ed in  some  countries  much  later  than  in  others.    With  ns 
in  England,  till  modem  times,  a  man  could  only  dispose  of 
one-third  of  his  moveables  from  his  wife  and  children ;  and, 
in  general,  no  will  was  permitted  of  lands  till  the  reign  of 
tntii  after  the     Henry  the  eighth;  and  then  only  of  a  certain  portion :  for 
Mwe?of  d^ist  it  was  Hot  till  after  the  restoration  that  the  power  of  devising 
nSunivenSL  ^  real  property  became  so  universal  as  at  present  (25). 

(I)  Oen.  zv.  3. 


(24)  Yet  AbralMm  cqqM  not  knoir 
tlist  K)ieser  would  oerttinly  be  m 
attondant  on  Ms  death-bed,  taA  tbe 
earliest  witness  of  Ms  decease;  the 
patriafch,  therefor^,  when  deokring 
Slieser  his  heir,  must  hate  had  is 
oontemplaitioik  some  other  title  thaii 
the  donbtftd  Oile  which  mi^,  or 
miglit  not,  accme  to  BHeser  by  oeett- 
psnej.  Bliexer  was  otilf  out  of  Abra* 
liam's  nmmerova  hoaaehold,  to  dl  of 
whom  the  chanee  of  occupancy  was 
open  aXke.  The  conelvsioii,  then,  to 
be  drawn  from  the  teit  in  question. 


rather  seeoas  to  be,  fhak  a  ttan*s  right 
to  nominate  hia  iMir,  when  he  bad  na 
ehDdreti,  was  ealablisMHn  Abrahanfa 
ttme.  See  asfv,  note  (22),  and  pmif 
duqi.  32  of  this  Tohme,  *ppw  40f  sf 
99q.,  with  the  notea  thoiato,  and  VoL 
I.  p.  44S9  alw  TumbalPa  barlMd 
flota  to  Hainecehu,  booh  i.  e*  11,  a> 
S»l. 

(26)  See  paif ,  p.  875.  Tbv  8t»* 
totiea  of  32  Hen.  111.  c.  1,  asd  34 
Hen.  VIII.  c.  5,  aUowad  aU  pefsaaa 
lutTisy  an  eatate  is  fee  aiaiple,  in  any 
manors,  lands,  tasattents,  or  haaadi* 


IH   aSMBRAIi. 


la 


[M3] 


Wilis,  therefore,  and  teBtaments,  nirhts  of  inh^ntaitceand  wiiu.  fte.»  n-- 
sttccesstoDSy  are  all  of  them  creatares  of  the  ciTil  or  mimici-  civu  or  mimici 
pal  laws,  and  accordingly  are  in  all  respects  regulated  by 
them  (26) ;  every  distinct  country  baring  different  ceremonies 
and  requisites  to  make  a  testament  completely  valid ;  nei« 
ther  does  any  thing  vary  more  than  the  right  of  inheritance 
under  different  national  establishments.     In  ^England  par* 
ticularly,  this  diversity  is  carried  to  such  a  length>  as  if  it 
had  been  meant  to  point  out  the  power  of  the  laws  in  regu-  ' 
lating  the  succession  to  property,  and  how  futile  every  claim 
mast  be,  that  has  not  its  foundation  in  th^  positive  rules  of 
the  state.     In  personal  estates  the  father  may  succeed  to  "^y^^^^'hn. 
bis  children  t  in  landed  property  he  never  can  be  their  im^^naikther 

r      r        i/  may  tttcceed. 

DMriiate  heir^  by  any  the  remotest  possibility  (27):  in  general 


tunents,  holden  bj  socage  tenure,  to 
liispose  thereof  by  will ;  and  the  ata- 
tate  of  IS  Chm.  II.  a.  24,Vf  eonvertfns 
aD  mUdbtaj  teonitea  into  aoea^,  ena- 
bled an  tenants  in  fee  simple  to  devise 
dw  whole  of  tteir  landed  pfopertyi 
vfth  the  enoeptlon  of  their  oopyhold 
taneaaeiits.  Dtspoaitlons  of  eopyhold 
cttatas  hf  will  were  not  eifectnal  with- 
ont  a  pretiona  storeader  of  svch  es- 
tates to  the  nsea  of  the  oiipf  boMer^i 
wiD,  WBtil  the  statute  of  55  Geo.  III. 
e.  1!I2,  mmettd,  that  UiencefoHh  that 
fismnUty  sihimld  not  be  neoessary  to 
gite  Tittdity  to  testamentary  dispo- 
stiMa  of  such  eatfttet. 

(26)  Bttt  see  mtie,  the  notes  t6  pp. 
1  said  II,  and  jMSf,  pp.  489,  ef  $eq, 
wiOi  the  notes  thereto. 

(27)  8m  pott^  in  dbap.  14,  p.  210, 
the  «nthor*e  attempt  to  defend  this 
nde.  Kadutohe  thhiki  the  rule 
Sntnded  on  good  kfai  reason,  ssid  H 
of  opinion,  that  the  right  of  transmit- 
ting  pffuperty  haa  no  foundation  it 
tte  lew  at  nntare ;  hot  see  anf«,  the 
notes  pp.  1  and  11,  and  the  notenett 


Mr.  Preston,  otfainienting  upon  the 
pmmg9  id  tlw  text,  aay«,  "by  itmnst 
fat  mdentood,  that  the  fhtfMr  cannot 
idcseed  to  his  eon,  merely  A»#S»  eAa- 
rartfcr  ami  reUUian  qf/atktt.    Ih  any 


other  sense,  it  is  not  by  any  means 
accurate  to  say  the  (mther  cannot,  'by 
any  Ae  remoteUt  possibility,'  suooeed 
to  the  son  as  his  immedUUe  heir.  It 
seems  to  hare  been  Blackstone's  in- 
tention to  deny  tiiat  there  were  anf 
possible  means  by  which  the  father 
could  succeed  as  Immediate  heir  td 
his  son.  A  contrary  doctrine,  faow- 
eter,  is  clearly  established.  It  hai 
been  held  that  the  father  may  be  im- 
mediate h^  to  his  son,  m  the  »eetmd 
eoMlii  qf  tki  mm»  When  a  father 
would  be  entitled  to  be  heir,  as  cousin 
to  the  son,  if  he  did  not  sustain  the 
relation  of  Ai^er,  he  is  not  excluded 
ttersly  on  the  ground  that  he  itf  the 
fhthef".  Stfppose  then,  two  cousins  to 
Idtermttry,  and  that  ^ere  is  Issue  Cf 
that  marriage  a  son,  who  pdrchase* 
lands  and  dues ;  tik  inquiring  for  the 
heir  to  the  son,  it  Is  a  decide  «^ed* 
tlon  to  the  clidm  of  the  fhther,  that  he 
is  the  father,  as  often  as  the  queetloii 
is,  whether  he  dudl  be  pfeferred  to 
flie  unde  or  great  uncle  of  the  S0h, 
<m  the  part  of  the  father.  Bnt,  let  the 
paternal  line  fall,  and  then  recouris 
must  be  had  te  Ihe  tt&atemal  line,  lit 
that  line  the  fathef  ihay  succeed  ii  a 
eouein  to  his  son.'*  (Bssey  on  Abst. 
fl.  449.)  Surely  It  is  high  time  that 
■11  this  artificud  jnggiery  A6tJd  hare 
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Right  of  succes.  Only  the  elde&t  son,  in  some  places  only  the  youngest,  in 
■  on  y  c  ren.  ^^^jjgjpg  ^^l  the  sons  toorether,  have  a  right  to  succeed  to  the 
inheritance :  in  real  estates  males  are  preferred  to  females, 
and  the  eldest  male  will  usually  exclude  the  rest ;  in  the 
division  of  personal  estates,  the  females  of  equal  degree 
are  admitted  together  with  the  males,  and  no  right  of  pri- 
mogeniture is  allowed. 

This  one  consideration  may  help  to  remove  the  scruples 
'  of  many  well-meaning  persons,  who  set  up  a  mistaken  con- 
science in  opposition  to  the  rules  of  law.  If  a  man  disin- 
herits his  son,  by  a  will  duly  executed,  and  leaves  his 
estate  to  a  stranger,  there  are  many  who  consider  this  pro- 
ceeding as  contrary  to  natural  justice  (28);  while  others 
so  scrupulously  adhere  to  the  supposed  intention  of  the 
dead,  that  if  a  will  of  lands  be  attested  by  only  ttco  wit- 


an  end,  and  that  the  arbitrary  rules  of 
the  feudal  law,  the  reasons  for  which 
(such  as  they  were)  haye  ceased,  should 
give  way  to  the  rettoration  of  a  code 
of  laws,  regulating  real  property  in  a 
manner  more  simple  and  more  accor- 
dant with  natural  feeling.  The  present 
writer  has  taken  the  liberty  of  calling 
the  attention  of  the  commission,  now 
employed  in  the  investigation  of  the 
laws  of  real  property,  to  this  point. 
Since  this  note  was  first  published, 
it  has  bepn  enacted  by  the  statute  of 
3&  4  Qui.  IV.  c.  106,  that  every 
lineal  ancestor  shall  be  capable  of 
being  heir  to  any  of  his  issue  ;  and  be 
preferred  to  collaterals.  But,  as  other 
rules  growing  out  of  the  feudal  law 
still  remain  for  correction,  the  note  is 
allowed  to  stand,  as  a  hint  to  those 
who  would  preserve  every  thing  that 
is  ancient. 

(28)  See  oii/e,  the  note  to  p.  11. 
The  ground  of  the  son's  disinherison 
may  materially  affect  the  morality  of 
the  transaction;  but,  in  ordinary 
cases,  unless  it  is  held  that  natural 
justice  may  be  adverse  to  moral  feel- 
ings, too  universal  not  to  be  esteemed 
a  part  of  our  nature,  there  seems  to  be 
nothing  erroneous  in  the  opinion  which 


our  author  ffgects.  Paley,  (in  the  9th 
chap,  of  the  3rd  book  of  his  Treat,  on 
Mor,  and  PoL  Phil.)  observes,  '*a 
child's  vices  may  be  of  that  sort,  and 
his  vicious  habits  so  incorrigible,  as  to 
afford  much  the  same  reason  for  be- 
lieviug  that  he  will  waste  or  misemploy 
the  fortune  put  into  his  power,  as  if 
he  were  mad  or  idiotish,  in  which  case 
a  parent  may  treat  him  as  a  madman 
or  an  idiot ;  that  is,  may  deem  it  suffi- 
cient to  provide  for  his  support,  by  an 
annuity  equal  to  his  wants  and  inno- 
cent enjoyments,  and  which  he  may 
be  restrained  from  alienating.  This 
seems  to  be  the  only  case  in  which  a 
disinherison,  nearly  absolute,  is  justi- 
fiable. Let  not  a  father  hope  to  ex- 
cuse an  inoflicions  disposition  of  his 
fortune  by  alleging,  that  evetytmm  may 
do  what  he  will  with  his  own.  All  the 
truth  which  this  expression  contains 
is,  that  his  discretion  is  under  no  con- 
trol of  law ;  and  that  his  wiU,  how- 
ever capricious,  will  be  valid.  This 
by  no  means  absolves  his  consdenoe 
from  the  obligations  of  a  parent,  or 
imports  that  he  may  neglect,  without 
ii^fUiiice,  the  several  wants  and  expec- 
Utions  of  his  family.''  See  Vol.  I. 
pp.  447,  448. 
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oesaes  instead    of  threes  which  the  law  requires,  they  are 
apt  to  imagine  that  the  heir  is  bound  in  conscience  to  re- 
linquish his   title   to  the  devisee.     But  both  of  them  cer- 
tiunly  proceed  upon  very  erroneous  principles,  as  if,  on  the 
one  hand,  the  son  had  by  nature  a  right  to  succeed  to  his 
father's  lands  ;  or  as  if,  on  the  other  hand,  the  owner  was 
by  nature  entitled  to  direct  the  succession  of  his  property 
after  his  own  decease.    Whereas  the  law  of  nature  sug- 
gests, that  on  the  death  of  the  possessor,  the  estate  should 
agun  become  common,  and  be  open  to  the  next  occupant, 
unless  otherwise  ordered  for  the  sake  of  civil  peace  by  the 
positive  law  of  society  (29).    The  positive  law  of  society, 
which  is  with  us  the  municipal  law  of  England,  directs  it  to 
vest  in  such  person  as  the  last  proprietor  shall  by  will,  at- 
tended with  certain  requisites,  appoint ;  and,  in  defect  of  such 
appointment,  to  go  to  some  particular  person,  who  from  the 
result  of  certain  local  constitutions,*  appears  to  be  the  heir    [  *  14  ] 
at  law.     Hence  it  follows,  that  where  the  appointment  is 
regularly  made,  there  cannot  be  a  shadow  of  right  (30)  in 
any  one  but  the  person  appointed :  and,  where  the  necessary 
requisites  are  omitted,  the  right  of  the  heir  is  equally  strong 
and  built  upon  as  solid  a  foundation,  as  the  right  of  the 
devisee  would  have  been,  supposing  such  requisites  were 
observed. 

But,  after  all,  there  are  some  few  things  which,  notwith-  ^^^'^;^^* 
standing  the  eeneral  introduction  and  continuance  of  pro-  ~rfww  being 

.  .  .     .  .  ^         Buch  wherem 

perty,  must  still  unavoidably  remain  in  common  ;  being  such  nothing  bat  an 
^vherein  nothing  but  an  usufructuary  property  is  capable  of  property  can  bo 
being  had  ;  and  therefore  they  still  belong  to  the  first  occu-  common. 
panty  during  the  time  he  holds  possession  of  them>  and  no 
longer.    Such  (among  others)  are  the  elements  of  light  (31), 
air,  and  water  (32) ;  which  a  man  may  occupy  by  means  of 
his  windows,  his  gardens,  his  mills,  and  other  conveniences ; 
such  also  are  the  generality  of  those  animals  which  are  said 
to  hefer€B  natune,  or  of  a  wild  and  untameable  disposition  : 
which  any  man  may  seize  upon  and  keep  for  his  own  use  or 


(29)  But  see  ante,  note  (2) ;   and     natural  right,  see  ante,  the  notes  to 
the  conclusion  of  the  note  to  p.  10.        pp.  11|  12,  13. 


(30)  If  the  author  takes  his  stand         (31)  See  jiof^  p.  395,  n. 
vpon  the  le^ai  right,  his  position  is         (32)  SeejN^W,  p.  18,  n. 
impregnable;   m  to  the  question  of 
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Foreatt,  waste 
landa,  &c. 


[•16] 


pleasure.  All  theie  things^  so  long  as  they  remain  in  posses* 
sion,  every  man  has  a  right  to  enjoy  without  disturbance ; 
but  if  once  they  escape  from  his  custody,  or  he  Toluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stocky 
and  any  man  else  has  an  equal  right  to  seize  and  enjoy 
them  iJlerwards. 

Again :  there  are  other  things  in  which  a  permanent  pro- 
perty may  subsist,  not  only  as  to  the  temporary  use,  but 
also  the  solid  substance ;  and  which  yet  would  be  frequently 
found  without  a  proprietor,  had  not  the  wisdom  of  the  law 
provided  a  remedy  to  obviate  this  inconvenience.  Such  Iub 
forests  and  other  waste  grounds,  whidi  were  omitted  to  be 
appropriated  in  the  general  distribution  of  lands ;  sach  also 
are  wrecks,  estrays,  and  that  species  of  wild  anifnals  which 
the  arbitrary  constitutions  of  positive  law  have  distinguished 
from  the  rest  by  the  well-known  appellation  of  game.  With 
regard  to  these  and  some  others,  as  disturbances  and  qnar* 
rels  would  frequently  arise  among  individuals,  contending 
about  the  ^acquisition  of  this  species  of  property  by  first 
occupancy,  the  law  has  therefore  wisely  cut  up  the  root  of 
dissension  (33),  by  vesting  the  things  themselves  in  the 
sovereign  of  the  state :  or  else  in  his  representatives  ap-^ 
pointed  and  authorized  by  him,  being  usually  the  lords  of 
manors  (34).  And  thus  the  legislature  of  England  has  uni- 
versally promoted  the  grand  ends  of  civil  society,  the  peace 
and  security  of  individuals,  by  steadily  pursuing  that  wise 
and  orderly  maxim,  of  assigning  to  every  thing  capable  of 
ownership  a  legal  and  determinate  owner. 


(33)  At  the  present  day,  it  affords 
matter  for  melancholy  reflection,  to 
think  how  mtfch  Blackstone  Was  mls- 
tdf«i»  when  he  held,  that,  by  siving 
the  property  in  game  te  the  lords  of 
manors,  the  wisdom  of  the  law  had 
"  cut  np  the  root  of  dissension*'  as  to 
this  matter.  Hie  amount  of  crime 
(and  consequently  of  misery)  arising 
out  of  this  state  of  things,  it  would, 
however,  be  inTidiouo  to  expatiote  up- 
on, now  that  a  reform  of  the  systeaiy 


grounded  upon  full  details  of  its  inci- 
dental enormities,  is  under  the  consi- 
deration of  the  legislature. 

Sinee  this  note  was  first  publiihed, 
the  property  in  game  is,  by  the  statute 
of  1  &  2  6ul.  IV.  c.32,  Tested  in  the 
occupiers  of  the  land  on  which  it  is 
fbund ;  unless  the  property  in  such 
game  has  been  reserved  by,  or  to,  the 
landlord,  lessor,  or  some  other  per- 


(34)  See  jws/,  pp.  39,  403;  ilL 
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OF  REAL  PROPERTY  a  AND,  FIRST,  OF  CORPO- 

REAL  HEREDITAMENTS. 


Tub  objeclA  of  donainkni  or  property  are  things,  as  contra^  Theoi^eetiof 
diitiiigaisfaed  froni  perwems:  and  thinga  are  by  the  law  ^^^^^' 
England  distributed  into  two  kinds;  things  vmI  and  thii^ 
penanal.    Tbings  real  are  such  as  are  permanent  (1),  fited,  rmi. 
•nd  immoveable,  which  calmotbe  carried  oat  of  their  place ; 
as  lands  and  tenements :  things  personal  are  goods,  money,  Penoiui. 
and  all  otber  moveables ;  which  may  attend  the  owner's  per- 
son wherever  he  thinks  proper  to  go  (2). 


(1)  Mr.  Prestoti,  r«fertliig  to  th^  Mmself,  that  the  definitioii  ot  thingt 
pusage  lb  the  teit,  sajB, ''  In  the  pertonal,  which  is  glyen  in  the  text 
liiigiia{[;e  of  Mr.  Jnatlce  Blackttone,  aboTe,  ia  inaccurate.    Re  wHI  learn, 
nothing  is  a  teneme&t  which  ia  not  df  that "  things  personal,  by  onrlaw,  do 
a  penmaneni    nature.      The    term,  liot  only  include  things  moveabUt  but 
vhether  applied  to  the  tuifeei  or  the  also  something  more :  the  whole  of 
iatereattlierdn,  is  equally  TSgue;  per-  which    is  comprehended  under  the 
baps  it  is  not  too  much  to  add,  erro-  general  name  of  ehatteh.    The  idea  of 
neoas.    A  rent-charge  is  not,  in  any  goods,  or  moreables  only,  is  not  Stif- 
respect,  necessarily  more  permanent  Sdently  comprehehsiye    to  take  hi 
than  aa  annuity ;  yet  one  is  a  tene-  erery  thing  that  the  law  considers  It 
ment,  and  the  other  is  not.  (fSeepoH,  chattel  interest.    For,  there  are  two 
p.  1  \3,  n.)  These  eontrasted  examples  requisites  to  make  a  flef  or  heritage : 
prove,  thiC  the  epithet  may  be  omit-  duration  as  to  time,  and  immobility 
ted,  and  that  the  definition  which  ex:-  with  regard  to  place ;  whatever  wants 
dsdea  it  wilt,  if  not  more  certain  and  dther  of  these  qualities  is  not,  accord- 
precise,  be  at  least  open  to  Um  objec-  ing  to  the  Normans,  an  heritage  or 
flan.**    (Enay  on  Bst.,  part  1,  p.  10.)  fief,  or,  according  to  us,  is  not  a  real 
99tpott,  p.  40,  n.  and  VoL  III.  c.  10,  estate :  the  consequence  of  which  in 
p.  W.  both  laws  is,  that  it  must  be  tipenundi 
(2)  When  he  eomea  to  the  24th  estate.^*  Our  author  then  proceeds  to 
duster  of  tliia  vohune,  (p.  385,)  the  distribute  chattels  into  two  kinds ; 
mder  wiO  be  taught,  by  Blackstone  chattels  naif  and  chattiBls  person/at. 


nly 
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CHAPtEE  II 

OF  AKAL  PROPERTY)   AND,  FIRST,  OF  COKIV 
RRAL  HEREDITAlOENm 


Thb  objecte  of  doninkm  or  proper^ ir  ^kim^.t^^m^^  ...^ 
disUngunhcd  from  permtu:  aodth^  at  bru-  m  ■■''^ 
Engluid  distributed  into  two  kiadi;  ifanp 
■crwiuU.     Thing*  real  are  Bucfa  m  mc  pan 
■od  iauamemble,  which  camotbe  canicda 
M  iKnds  and  tciumoU* .-  thmga  fmrnaiiata 
and  all  other  moveables;  wlK^aiKttaKittm 
BOD  wherever  he  thinks  proper  to  pi  Q,. 


(I)  Mr.  FrMton,  retmlDK  ta  4e    Itaidr.fca.dMr'M' 

liMjT    fai  Ox   telt,  MJI,  "b  Ar    ftmL At'Vt "-e- 


16 
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In  treating  of  things  reai^  let  us  consider,  first,  their  se- 
veral sorts  or  kinds ;  secondly,  the  tenures  by  which  they 
may  be  holden ;  thirdly,  the  estates  which  may  be  had  in 
them ;  and,  fourthly,  the  title  to  them,  and  the  manner  of 
acquiring  and  losing  it. 

Things  real  are        First,  with  regard  to  their  several  sorts  or  kinds,  things 
real  are  usually  said  to  consist  in  lands,  tenements,  or  here- 

Lands,  ditamcuts.     Land  comprehends  all  things  of  a  permanent, 

substantial  nature;  being  a  word  of^a  very  extensive  signifi- 

Tenements.  cation  (3),  as  Will  presently  appear  more  at  large.  Tene^ 
ment  is  a  word  of  still  greater  extent,  and  though  in  its  vul- 
[  *  17  ]  gar  acceptation  it  is  only  applied  to  houses  *and  other 
buildings,  yet  in  its  original,  proper,  and  legal  sense,  it  sig- 
nifies every  thing  that  may  be  holden^  provided  it  be  of  a 
permanent  (4)  nature ;  whether  it  be  of  a  substantial  and 
sensible,  or  of  an  unsubstantial  ideal  kind.  Thus  liberum 
teTtementum,  frank  tenement,  or  fi'eehold,  is  applicable  not 
only  to  lands  and  other  solid  objects,  but  also  to  oflGices,  rents, 
commons,  and  the  like  (a)  :  and,  as  lands  add  houses  are 
tenements,  so  is  an  advowson  a  tenement  (5);  and  a  firan- 

(a)  Co.  Litt.  6. 


The  latter,  only,  it  will  be  seen,  come 
strictly  within  the  definition  given 
above ;  the  former,  as  comprising  in- 
terests which,  though  less  than  free- 
hold, are  issuing  out  of  land,  acquire 
their  character  of  personalty,  not  from 
their  mobility,  but  from  their  deter- 
minate duration.  This  subject  is  also 
touched  upon,  pottf  in  chapter  9,  p. 
143. 

(3)  Whatever  may  be  the  subject 
of  a  feoffment,  and  lies  in  livery,  is  a 
corporeal  hereditament,  in  other 
words,  land.  (Prest.  on  Est.  1,  p.  8, 
citing  Shep.  Touch.  202,  209.) 

(4)  See  note  (1)  to  last  page. 

(5)  In  the  case  of  Hcpetoeil  v.  Aek- 
land,  as  reported  in  1  Salk.  238, 
Trevor,  C.  J.,  is  represented  to  have 
said,  that  **  advowsons  in  gross  are  not 
comprised  in  the  words  lands  and  tene- 
meni*,**  This  iftc/tim,  however,  does 
not  appear  in  the  report  of  the  same 
case,  in  Comyn,  168,  though  it  cer- 


tainly was  cited,  without  any  expres- 
sion of  disapprobation,  in  Poeoek  v. 
The  Bishop  of  JAncoin,  3  Bro.  & 
B.  47  ;  6  Moo.  177  ;  and  in  KenteyY. 
Langham,  Ca.  t.  Talb.  144,  Lord  Chan- 
ceUor  Talbot  said,  **  he  was  not  clear 
that  the  word  tenement  did  extend  to 
such  incorporeal  hereditaments  as 
advowsons  :"  but  his  Lordship  by  no 
means  gave  a  decisive  opinion  on  the 
subject ;  on  the  contrary,  he  said, 
"  he  did  not  think  it  necesary  to  en- 
ter into  it  at  that  time.''  The  true 
ground,  however,  on  which  the  judg- 
ment in  Kentey  v.  Langham  pro- 
ceeded, was,  that  the  advowson  did 
not  pass,  under  the  words  of  the  will 
in  that  case,  only  because  what  was 
given  to  the  trustees  was  given  to  raiMe 
money,  and  none  could  be  raised  from 
a  void^  church.  This  is  so  stated  in 
the  recent  case  of  GnUy  v.  The  Bithop 
qf  Exeter,  4  Bing.  297,  in  which  all 
the  previous  leading  authorities  are 
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chise,  an  office,  a  right  of  commooy  a  peerage,  or  other  pro- 
perty of  the  like  unsubstantial  kind,  are,  all  of  them,  legally 
speaking,  tenements  (b).  But  an  hereditament,  says  Sir 
Edward  Coke  (c),  is  by  much  the  largest  and  most  compre- 
hensive expression ;  for  it  includes  not  only  lands  and  tene- 
ments, but  whatsoever  may  be  inherited,  be  it  corporeal,  or 
incorporeal,  real,  personal,  or  mixed.  Thus,  an  heir-loom, 
or  implement  of  furniture,  which  by  custom  descends  to  the 
heir  together  with  an  house,  is  neither  land,  nor  tenement, 
but  a  mere  moveable ;  yet,  being  inheritable,  is  comprised 
under  the  general  word  hereditament :  and  so  a  condition, 
the  benefit  of  which  may  descend  to  a  man  from  his  ances- 
tor, is  also  an  hereditament  {d). 

Hereditaments  then,  to  use  the  largest  expression,  are 
of  two  kinds,  corporeal  and  incorporeal  (6).    Corporeal  con- 

(«)  Co.  litt.  19,  20.  (e)  1  Inst.  6.  (d)  3  Rep.  2. 
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and  Heredita- 
mentii,  which 
not  only  in- 
clude the  two 
fonner.  but  also 
whatAOCTcr  may 
be  inherited, 
whether  corpo- 
real, or  incor- 
poreal, real,  per- 
sonal, or  mixed. 


Hereditaments 
are  of  two  kinds, 
corporeal  and 
incorporeal. 


oonflidered ;  and,  by  the  remit,  it 
teems  to  be  satufactorily  established, 
that  an  adrowson  m  yroit  will  pass  in 
a  win  onder  the  word  tenement:  it 
follows,  h  fortiori,  that  an  adyowson 
to  a  manor  lies  strictly  in 
The  extra-judicial  dictum  in 
Hopeweii  ▼.  AekloHd,  and  the  equally 
anneceasary  dedaratton  of  nncertsinty 
^K>n  the  sobject  expressed  in  Ketuty 
▼.  Jjmn§httm,  cannot  have  any  weight 
when  opposed  to  the  numberless  cases 
(saany  of  which  are  adrerted  to  .in 
RameU  t.  The  Biokop  qf  Lineoin,  3 
Bing.  233  ;  11  Moo.  139 ;  7  Bam.  & 
Cress.  147 ;  9  Dowl.  &  R.  ^3 ;)  in 
which  parties  are  judicially  declared 
to  be  teised  as  in  fee,  or  in  tail,  of  an 
adrowson  :  for  "  ««um  is  a  technical 
tenD,  to  denote  the  completion  of  that 
investiture,  by  whidi  tiie  tenant  was 
admitted  into  the /aavre.'*  (Per  Lord 
Mansfield,  in  Taylor  on  dem.  Atkynt 
T.  Horde,  1  Bur.  107). 

Tin  the  church  becomes  void,  it  is. 
hnposnble,  certainly,  to  acquire  any 
thing  more  than  a  seisin  m  law  of  an 
adrowaon ;  but  presentation  to  the 
drarcb,  when  it  is  void,  is  aUowed  to 
be  eqmralent  to  a  corporeal  ^in  of 
theland.(l  lost.  29  a.)  Anadvowson, 


then,  is  a  tenement,  of  which  seisin 
may  be  had,  but  which  does  not  lie 
in  Ihrery,  and  of  which,  therefore,  per 
$e,  a  feoffment  cannot  be  made  (1 
Inst.  49a);  but  which  properly  lies 
in  grant.  (1  Inst.  172  a.)  However, 
when  an  advowson  is  appendant  to  a 
manor,  any  feoffment  which  will  pass 
the  principal  subject  may,  together 
with  it,  pass  the  accessory.  (MartePe 
case,  Jenk.  Cent.  265,  pi.  68,  and 
Touch.  92). 

(6)  Mr.  Feame,  in  his  learned 
"Reading  on  the  Statute  of  Inrol- 
ments,"  (27  Hen.  VIII.  c.  16.)  ob- 
serves, "  the  word  hereditamente,  in 
our  law,  though  applicable  both  to  real 
and  to  personal  property,  applies  to 
the  two  species  of  things  in  a  different 
mode  or  degree  of  relation.  When 
applied  to  things  real,  it  generally 
denotes  the  things  themselves  which 
are  the  subjects  of  property,  without 
regard  to  the  nature  or  extent  of  pro- 
perty therein ;  but  when  used  in  rela- 
tion to  pereonal  things,  the  word 
hereditamente  does  not  import  or  sig- 
nify the  things  themselves,  but  is  only 
applicable  to  them  in  respect  of  some 
inheritable  right,  of  which  they  are  in 
some  mode  or  other  the  subject.     Of 
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Corporeal  here- 
ditaments con- 
sist wholly  of 
Buhstantial  and 
permanent  ob- 
jects. 
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BiBt  of  such  as  affect  the  aenses ;  such  as  may  be  seen  and 
handled  by  the  body :  incorporeal  are  not  the  object  of  sen* 
sation,  can  neither  be  seen  nor  handled,  are  creatures  of  the 
mindy  and  exist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial 
and  permanent  objects ;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land, 
says  Sir  Edward  Coke  {e),  comprehendeth  in  its  legal  sig- 
nification any  ground,  soil,  or  earth  whatsoever(7);  as  arable. 


(t)  I  loiC.  4. 


anatqra  In  sobm  meuure  mtenoe- 
dinte  between  the  two  already  noticed, 
there  is  e  third  application  of  the  word 
kertditamenU,  wherein  it  is  nsed  to 
denote  inheritable  rights  respecting 
lands,  or  something  issoing  thereiroai, 
or  ezeroisable  therein,  or  having  at 
least  some  local  connexion  or  rela- 
tion separate  and  distinct  from  the 
enjoyment  of  the  lands  themselTcs. 
Hence  we  obtain  the  ditision  of  ha* 
reditaments  into  reai,  ptracmai^  and 
mixed.  Besides  this  distribution,  there 
is  another  general  diidsion  of  heredi- 
taments into  eofftoreiU  and  meorpO" 
real.  The  first  description  is  oonikned 
to  those  subjects  of  property  which 
are  comprised  nnder  the  denomination 
of  tkin^t  real.  Incorporeal  heredita- 
ments are  such  as  deriTC  the  denomi- 
nation of  hereditaments,  not  from  the 
ikmgM  themseWeSybnt  fram  the  inheri- 
table righU  of  which  they  are  the  sab- 
Ject :  for  rights  are  of  an  incorporeal 
natore.  Incorporeal  hereditaments 
therefore  comprise  the  two  divisions 
of  mixed  and  pereonai  hereditaments 
already  noticed,  and  nnder  the  same 
description  I  would  include  such  retd 
hereditaments  as  consist  of  rights  to 
the  future  enjoyment  of  lands,  di- 
vided firom  the  present  possession; 
fbr  though  corporeal  hereditaments 
are  their  subject,  yet,  whilst  the  rights 
remain  distinct  firom  the  right  of  ao- 
tnal  possession,  I  see  notiung  aub- 


llantial  in  their  nature  t  on  the  con- 
trary, they  seem  clearly  to  fall  wiUiin 
that  predicament  which  I  take  to  be 
the  criterion  of  an  iMoiyorMl  inhe- 
ritance, tan^i  ntm  potetif  nee  euisrt. 
There  are  sJso  other  properties  com- 
mon to  them  with  other  estates,  which 
are  universaUy  arranged  in  the  daas 
of  incorporeal  inheritances ;  for  in- 
stance,  they  do  not  lie  in  livery,  and 
cannot  be  tranafenvd  without  deed, 
assept  in  some  speoial  instaiices>  simi- 
lar to  some  of  those  in  which  eorpareai 
inheritancea  may  be  passed  at  common 
law,  without  livery  of  seisin." 

It  is  proper  to  add,  that  one  of  tha 
opiniona  held  by  Mr.  Fearne  in  the 
work  from  which  the  above  quotations 
are  taken,  and  where  he  laid  It  down 
that  attoniment  was  neoeaasiy  to 
perfect  a  grant  of  a  reversion,  in  here- 
ditamenti,  haa  been  dearly  refuted 
(in  2  Prest.  on  Abst.  85,  in  2  Saund. 
on  Uses,  38,  and  in  Sugden's  note  to 
CUU).  on  Uses,  226) ;  the  ol^jection, 
however,  does  not  at  aU  apply  to  any 
of  the  passsges  here  cited. 

Mr.  Feame's  criterion  of  an  incor- 
poreal hereditament,  he  adopted  from 
Lord  Coke's  1st  Instit.  9  a.  And  see  our 
author's  account  of  the  same  aubject, 
in  the  chapter  next  following,  p.  20. 

(7)  Mr.  Cruise,  (in  his  Dig.  4,  tit. 
32,  eh.  20,  p.  321,)  says,  **  the  word 
land,  strictly  taken,  only  aignifles  arw- 
hie  land.  For  in  every  antient  jtrwcfpe 
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maadows,  pastavesy  woods,  moore,  watery,  marshes,  furzes, 
and  heath.  It  l^ally  includeth  also  all  castles,  ^houses,  and  [  *  ^^  ] 
other  buildings  ;  for  they  consist,  saith  he,  of  two  things  ;  m«hended  iL' 
kmdf  which  is  the  foundation,  and  structure  thereupon :  so  ••  und™ 
that,  if  I  convey  the  land  or  ground,  the  structure  or  build- 
ing passeth  therewith.  It  is  observable  that  water  is  here 
mentioned  as  a  species  of  land,  which  may  seem  a  kind  of 
solecism ;  but  such  is  the  language  of  the  law :  and  there- 
fore I  cannot  bring  an  action  to  recover  possession  of  a  pool 
or  other  piece  of  water  by  the  name  of  water  only ;  either 
by  calculating  its  capacity,  as,  for  so  many  cubical  yards  ; 
or,  by  superficial  measure,  for  twenty  acres  of  water ;  or  by 
general  description,  as  for  a  pond,  a  watercourse,  or  a  ri- 
vulet :  but  I  must  bring  my  action  for  the  land  that  lies  at 
the  bottom,  and  must  call  it  twenty  acres  of  land  covered 
with  toater  (/).  For  water  is  a  moveable  wandering  thing, 
and  must  of  necessity  continue  common  (8)  by  the  law  of  na- 
ture ;  so  that  I  can  only  have  a  temporary,  transient,  usu- 
fructuary, property  therein ;  wherefore,  if  a  body  of  water 
runs  out  of  my  pond  into  another  man's,  I  have  no  right  to 
reclaim  it.  But  the  land,  which  that  water  covers,  is  per- 
manent, fixed,  and  immoveable :  and  therefore  in  this  I  may 
have  a  certain  substantial  property ;  of  which  the  law  will 
take  notice,  and  not  of  the  other. 

(/)  BrownL  142. 


«B  eoMtsntly  iind  tke  worda  terra, 
pmtmmt  €t  poMtwrm — ^Vmd,  meadow, 
«Bd  pMtnre.  (And  see  8Wy  t.  SWy, 
1  Vent.  260.)  But  thi«  cooflned 
mcuiing  of  the  word  luid  wm  only 
vdofitedwheik  iia«d  w  ^pr^tdgHf  in  an 
adTenary  suit." 

(8)  S«e  mt4,  p.  14,  and  po^t,  p. 
3S5.  InHoiqaT.  VFiiilM,  5B|urn.& 
AdoL  24,  and  2  Ner  &  Man.  764. 
C.  J.  Denman  aaid,  "  the  Roman 
law  conaidefed  numing  water,  not  ai 
a  bomim  vaemM,  but  aa  public  or 
eomnon,  m  tHf  4mtf  mly,  that  all 
mie^t  drink  it,  or  api^y  it  to  the  ne- 
tnmrf  pwpoaes  of  mpporting  life; 
and  thnt  no  one  bod  any  property  in 
tbe  wvtor  itsdf,  except  in  that  parti* 


cular  portion  which  he  might  heYe  ab- 
stracted from  the  atreams,  and  of 
which  he  had  the  poaaeaaion.  We, 
(^  Court  of  K.  B.)  think  no  other 
interpretation  ought  to  be  pet  upon 
the  passages  in  Blackstone.  It  ap- 
pears to  us  there  is  no  authority  in 
our  law  that  the  first  occupant  (though 
he  may  be  the  proprietor  of  the  land 
above)  has  any  right,  by  diverting  the 
stream,  to  deprive  the  owner  of  theland 
below  of  the  advantage  of  the  netural 
flow  of  water  thereto  ;  unless  he  has 
gained  the  right  to  divert  the  stream 
by  grant,  or  by  the  legally  prescribed 
length  of  eigoyment."  And  see  to  the 
same  effect,  Wright  v.  Uaward,  \  Sim. 
9f,  Stu.  203. 
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Land  hath  also,  in  its  legal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  est  solum, 
ejus  est  usque  ail  ccelum,  is  the  maxim  of  the  law,  upwards ; 
therefore  no  man  may  erect  any  building,  or  the  like,  to 
overhang  another's  land  :  and  downwards,  whatever  is  in  a 
direct  line,  between  the  surface  of  any  land  and  the  centm 
of  the  earth,  belongs  to  the  owner  of  the  surface;  as  is 
every  day's  experience  in  the  mining  countries  (9).    So  that 


(9)  The  passage  in  the  text  requires 
a  little  qualification.  The  result  of 
experience  in  the  mining  countries  is 
not  uniform.  In  Curtis  v.  Daniel, 
10  East,  274,  Bayley,  J.,  held,  that 
"  although  the  presumption  of  law, 
generally  speaking,  is  that  all  mines 
under  ft^ehold  belong  to  the  freeholder, 
in  Cornwall  it  might  be  otherwise  as 
to  tin  mines,  which  are  governed  by 
peculiar  laws  and  customs.*'  On  a 
motion  for  a  new  trial.  Lord  Ellen- 
borough,  C.  J.,  asked,  ''Why  may 
there  not  be  two  customs,  one  for  the 
lord  of  the  manor  to  have  the  tin,  and 
another  for  the  tenants  to  have  the 
copper  under  their  estates  ?*'  And  it 
is  perfectly  well  established,  that,  all 
mines  of  gold  and  silver  within  the 
realm,  though  in  the  lands  of  subjects, 
belong  to  the  Crown  by  prerogative, 
with  liberty  to  dig  and  carry  away  the 
ores  thereof,  and  with  all  other  such 
incidents  thereto  as  are  necessary  to 
be  used  for  getting  the  ore.  (The 
QMm  and  The  Earl  of  Northumber- 
land,  in  the  case  of  Mines,  Flowd. 
336.)  However,  as  in  this  country 
no  mines  have  been  discovered  which, 
properly  speaking,  can  be  described 
as  gold  and  silver  mines,  this  preroga- 
tive is  not  very  valuable.  A  slight 
intermixture  of  gold  or  silver  will  not 
constitute  a  royal  mine,  where  the 
bulk  of  the  ore  is  of  baser  metal.  A 
majority  of  the  judges  did,  indeed,  in 
the  case  dted,  hold  a  different  opinion ; 
but  as  this  rule  would  have  operated 
a»  a  great  discouragement  to  any  sub- 
ject to  open  any  mine  whatsoever,  it 


was  enacted  by  1  Qui.  &  Mary,  sess. 
1.  c.  30,  s.  4,  that  no  mine  of  copper, 
tin,  iron,  or  lead,  should  be  adjudged 
to  be  a  royal  mine,  although  gold  or 
silver  might  be  extracted  out  of  the 
same.  The  act  was  explained,  and  a 
right  of  preemption  secured  to  the 
Crown,  by  5  &  6  Gul.  &  Mary,  c.  6. 
The  rate  of  purchase  at  which  that 
right  might  be  exercised,  was  altered 
by  55  Geo.  Ill,  c.  134.  (See  Tol.  I.  p. 
294.)  From  the  same  case  in  Plow- 
den  it  may  also  be  collected,  that,  if 
in  a  grant  of  an  estate  by  the  Crown 
there  be  a  bare  reservation  of  royal 
mines,  without  any  proviso  for  right 
of  entry,  (which  would  be  essential  in 
the  case  of  a  private  individual,)  it  is 
competent  to  the  Crown  to  grant  a 
license  to  any  person  to  come  upon 
the  estate  so  granted,  and  dig  up  the 
soil  in  search  of  such  mines.  Lord 
Hardwicke,  it  is  true,  (in  Lyddal  v. 
Wetton,  2  Atk.  20,)  held  a  contrary 
doctrine  ;  but  Lord  Eldon  (in  Seaman 
V.  Vawdrey,  16  Ves.  393),  repudiated 
Lord  Hardwicke*s  attempt  to  unsettle 
what  had  been  resolved  by  the  twelve 
Judges,  in  the  case  in  Plowden. 

The  freehold  of  customary  lands, 
and  lands  held  by  copy  of  court  roll, 
is  in  the  lord  of  the  manor.  In  such 
lands,  unless  the  act  be  authorised  by 
special  custom,  (Whitchurch  v.  Hoi' 
worthy,  19Tes.  214  ;  j9.  C.  4  Mau.  & 
Sel.  340,)  it  is  neither  lawful  for  the 
customary  tenant,  or  copyholder,  to 
dig  and  open  new  mines,  without  the 
license  of  the  lord  of  the  manor ;  nor 
for  the  lord,  without  the  consent  of 


CORPOREAL   HER£DITA&tRNTS. 

the  word  **  land*'  includes  not  only  the  foce  of  the  earth, 
but  every  thing  under  it,  or  over  it.     And  therefore  if  a 
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the  tcDAiit,  to  open  new  mines  under 
the  lands  occupied  hj  such  tenant. 
(BUkep  qf  Wmehe9ter  ▼.  Knight,  1 
?.  Wms.  408.  And  see,  as  to  the  lat- 
ter point,  the  opinion  of  two  Judges 
against  one,  in  the  Lord  q/*  Rut- 
Imd  T.  Greene,  1  Kehle,  557,  and 
iitfra.)  The  acts  which  a  lord  of  a 
manor  may  do  by  custom,  to  enable 
him  profitably  to  work  mines,  pre- 
viously opened,  under  lands  which  are 
parcel  of  his  manor,  must  not  be  un- 
reasonably oppressive  upon  the  occu- 
pier of  the  lands,  or  the  custom  cannot 
be  maintained.  {Wilkeiy.  BroadbeiU, 
1  Wib.  64.)  And  the  lord  of  a  manor 
cannot  open  new  mines  upon  copyhold 
lands  within  the  manor,  without  a 
•pedal  custom  or  reservation ;  for  the 
effect  might  be  a  disinherison  of  the 
whole  estate  of  the  copyholder.  The 
lord  of  a  manor  may  be  in  the  same 
situation  with  respect  to  mines  as  with 
respect  to  trees :  that  is,  the  property 
may  be  in  him,  but  it  does  not  follow 
that  he  can  enter  and  take  it.  The 
lord  must  exercise  a  privilege  over  the 
copyholder's  estate,  if  during  the  con- 
tinuance of  the  copyhold  he  works 
mines  under  it ;  and  a  custom  or  re- 
servation should  be  shown  to  au- 
thoffiae  such  a  privilege  :  but  as  soon 
aa  the  copyhold  is  at  an  end,  the  sur- 
face wiU  be  the  lord*s  as  weU  as  the 
minerals,  and  he  will  have  to  work 
upon  nothing  but  his  own  property. 
(Grey  T.  The  Duke  qf  Nortkumber^ 
Uad,  13  Ves.  237 ;  17  Yes.  282 ;  and 
S.  P.,  at  law,  under  the  title  of  Bourne 
T.  T^lor,  10  East,  205,  where  all  the 
l>a<«»g  cases  on  the  subject  are  dis- 
cussed.) The  right  to  mines  may  be 
distinct  from  the  right  to  the  soil.  In 
eases  of  copyholds,  a  lord  may  have 
a  right  under  the  soil  of  the  copy- 
holder ;  but  where  the  soil  is  in  the 
lord,  all  is  resolvable  into  the  owner- 
<bip  of  the  soil,  and  a  grant  of  the  soil 

YOU  II. 


will  pass  every  thing  under  it.  (Tbvn- 
ley  V.  Gtdfon,  2  T.  R.  705.) 

It  seems,  then,  that  royal  mines,  if 
any  such  eiist  in  this  country,  do  no/ 
belong  to  the  owner  of  the  surface : 
that  with  respect  to  other  minerals, 
6ven  under  freehold  land,  ''every  day's 
experience  in  the  mimng  countries*' 
is  not  uniform :  and  that  as  to  mines 
under  customary  or  copyhold  lands, 
neither  the  lord  of  the  manor,  who  has 
the  freehold,  nor  the  tenant  who  has 
the  enjoyment  of  the  surface,  can  open 
fresh  mines,  without  a  special  ciustom 
or  express  compact.  The  lord  of  th0 
manor  has,  indeed,  in  a  certain  sense, 
the  property  in  such  mines ;  but  if  the 
estate  of  the  customary  or  copyhold 
tenant  of  the  surface  be  an  estate  of 
inheritance,  the  lord  may  never  be  able 
to  make  his  qualified  property  in  the 
mines  available,  except  by  purchasing 
the  right  to  work  them.  This  may, 
perhaps,  serve  to  explain  the  dictum 
in  Lord  Culien'e  case,  (2  Str.  1142,) 
that  "  mines  are  a  distinct  possession, 
and  may  be  different  inheritances.*' 

If  the  owner  of  a  fee  grants,  by  in- 
denture, liberty  to  dig  for  minerals 
throughout  certain  lands  th^ein  de- 
scribed, and  to  raise  and  dispose  of  the 
same  for  the  grantees  own  use,  and  to 
make  adits  necessary  for  the  exercise  of 
that  liberty,  habendum  for  twenty-one 
years :  this  deed  operates  as  a  license 
only,  and  not  as  a  demise  of  the  metals 
and  minerals,  so  as  to  vest  In  the  les- 
see a  legal  estate  therein  during  the 
term.  By  such  a  deed,  the  grantor 
does  not  part  with  all  the  ores  then  ex- 
isting within  the  land,  but  such  parts 
thereof  only  as  should,  under  the  pow- 
er given  to  search  and  get,  be  found 
within  the  described  limits,  which  is 
nothing  more  than  a  license  to  search 
or  get,  with  a  grant  of  such  of  the  ore 
only  as  should  be  found  and  got,  the 
grantor  parting  with  no  estate  or  in- 
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man  grants  all  his  lands,  he  grants  thereby  all  his  mines  of 
metal  and  other  fossils,  his  woods,  his  waters,  and  his  houses, 
as  well  as  his  fields  and  meadows.  Not  but  the  particular 
names  of  the  things  are  equally  sufficient  to  pass  them,  ex- 
cept in  the  instance  of*  water;  by  a  grant  of  which,  nothing- 
passes  but  a  right  of  fishing  (^)  (9):  but  the  capital  distinc- 
tion is  this,  that  by  the  name  of  a  castle  ( 10),  messuage  (11), 

{g)  Co.  Litt.  4. 


terest  in  the  rest.  The  grantee,  there- 
fore,  has  no  estate  or  property  in  the 
land  itself,  or  in  any  part  of  the  mine- 
rals ungot  therein  :  he  has  a  right  of 
property  only  as  to  such  part  thereof, 
as  upon  the  liberties  granted  to  him 
should  be  dug  and  got.  This  is  no  more 
than  a  right  to  a  mere  personal  chattel, 
being  pcry  different  from  a  ffrant  or  de- 
mise qf  the  mineSf  or  minerals,  in  the 
land.  (Doe  y.  Woodf  2  Bam.  &  Aid. 
736.)  In  the  case  just  cited,  it  was 
held,  that,  under  the  circumstances 
.  stated  in  that  case,  the  grantee  could 
not  maintain  an  action  of  ejectment. 
(9)  The  different  rights  of  free  fish- 
ery, several  fishery,  and  common  of 
piscary,  arc  enlarged  upon,/70«/,  in  the 
7th  section  of  the  next  chapter,  pp. 
39,  40,  and  the  notes  thereto.  It  will 
there  be  seen,  that,  however  indisput- 
able it  may  be,  that,  by  a  grant  of 
waters,  nothing  passes  but  a  right  of 
fishing  therein;  it  is  not  equally 
well  settled,  whether,  by  grant  of 
a  several  piscary,  the  soil  does,  or 
does  not  pass.  Lord  Coke  observes, 
(1  Inst.  5  b,)  "  by  grant  of  a  vivarye, 
not  only  the  privilege,  but  the  land  it- 
self passes.'*  And,  in  his  note  on  the 
1 1th  chapter  of  the  statute  of  Merton, 
(2  Inst.  100,)  he  says,  "  VivariumiBa. 
word  of  large  extent.  Most  commonly 
in  law  it  signifieth  parks,  warrens,  and 
pischaries  or  fishings ;  here  it  is  taken 
for  warrens  and  fishings.'*  Probably, 
the  term  vivarye  is  most  correctly  ap- 
plied to  places  in  which  animals  that 
have  been  deprived  of  the  full  liberty 


of  their  natural  state  are  preserved ; 
and,  where  fishes  are  the  subjects,  a 
vivarye  may  only  mean  an  inclosed 
fish-pond,  or  stew,  not  an  open  stream. 

(10)  By  the  name  of  a  castle,  one  or 
more  manors  may  be  conveyed  ;  and 
e  conversOf  by  the  name  of  a  manor,  a 
castle  may  pass.  1  Inst.  5;  2  Inst.  31. 
— Ch.  [**  Land  may  be  parcel  of  a 
castle ;  castle,  honour,  and  the  like,  are 
things  compound,  and  may  comprise 
messuages,  lands,  meadows,  woods, 
and  such  like."  {Hill  v.  Grange^  1 
Plowd.  168,  170.)— Ed.] 

(11)  A  mexauagCt  in  intendment  of 
law,  primd  facie  comprehends  land, 
audit  will  be  presumed  that  a  cur  iilaffef 
at  least,  belongs  thereto.  (Scholet  v. 
Hargreave8,  5  T.  R.  48  ;  Hockley  v. 
Lambj  1  L.  Raym.  726  ;  Seamier  v. 
Johnson,  T.  Jones,  227  ;  Patrick  v. 
Lotvre,  2  Brownl.  101 ;  it  should  be 
observed,  however,  that  North  v.  Coe, 
Vaugh.  253,  is  contra.)  As  to  the  de- 
finition of  the  word  "  curtilage,"  see 
Mr.  Ryland's  note  to  Vol.  IV.  p.  226. 
Rights  of  common,  and  even  of  several 
pasturage,  may  be  appurtenant  to  a 
messuage;  {Potter  v.  Sir  Henry 
North,  1  Ventr.  390  ;)  or  to  a  cottage ; 
{Emerton  v.  Selby,  I  L.  Raym.  1015 ;) 
and  where  common  is  appurtenant,  in 
right,  to  a  tenement,  it  goes  with  the 
inheritance.  (1  Bulst.  18.)  So  a  gar- 
den may  be  said  to  be  parcel  of  a  house, 
and  by  that  name  will  pass  in  a  con- 
veyance. {Smith  V.  Martin,  2  Saund. 
401  a\  S.  C.  3  Keb.  44.)  It  has  also 
been  held,  that  land  may  pass  as  per- 
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toft  (12),  croft  (13),   or   the  like,  nothing  else  will   pass, 

except  what  falls  wth  the  utmost  propriety  under  the  term 

made  use  of  ( 14) ;  but  by  the  name  of  land,  which  is  nomen  J^'  p***"  ^'^ 

generalissimum,  every  thing  terrestrial  will  pass  (h). 

(A)  Co.  Litt.  4,  5,  6. 


taiaing  to  a  house,  if  it  hath  been  oc- 
cnpied  therewith  for  ten  or  twelve 
years,  for  by  that  time  it  has  gained 
the  name  of  pcurcel  or  helonging,  and 
shall  para  with  the  house  in  a  will  or 
lease.  {Ffigham  v.  Baker,  Cro.  Eliz. 
16;  Wihon  ▼.  Armourer,  T.  Raym. 
207 ;  Lofte9  v.  Barker,  Palm.  376.) 
And  by  the  demise  of  a  messuage,  a 
garden  and  the  curtilage  will  pass, 
without  saying  cum pertinentiu.  (Car- 
den  T.  Tttek,  Cro.  Eliz.  89.)  For  this 
purpose  the  word  mewuage  seems  for- 
merly to  have  been  thought  more  effi- 
cacU>UB  than  the  word  honae.  (  Thomat 
T.  Lsme,  2  Cha.  Ca.  27 ;  S.  P.  Keilway, 
57.)  But  the  subtilty  of  such  a  dis- 
tinction has  b^m  since  disapproved. 
(1>9<»  V.  CoUins,  2  T.  R.  502.)  And 
when  a  man  departs  with  a  messuage 
eum  periinentiU,  even  by  feoffment,  or 
other  common  law  conveyance,  not 
only  the  buildings,  but  the  curtilage 
and  garden  (if  any  there  be)  will  pass. 
{Beitieworih's  case,  2  Rep.  32  ;  Hill 
T.  Grange,  1  Plowd.  170  a;  S,  C, 
Dyer,  130  b.)  A  fortiori,  in  a  will, 
although  lands  wiU  not  pass  under  the 
word  appurtemmeee,  taken  in  its  strict 
technical  sense  ;  they  will  pass  if  it 
appear  that  a  lai^er  sense  was  intended 
tobegrren  toit.(jB«c^v.  Nurton,  1  Bos. 
&  PoU.  57;  Ongleg  v.  Chambere,  1  Bing. 
498  ;  9  Moo.  6S7  ;  Prese  v.  Parker, 
2  Bing.  462 ;   10  Moo.  169.) 

(12)  "  When  land  is  built  upon,  the 
space  occupied  by  the  building  changes 
its  name  into  that  of  a  messuage.  If 
the  bniiding  afterwards  falls  to  decay, 
yet  it  shall  not  have  the  name  of  land, 
although  there  be  nothing  in  substance 
left  but  the  land,  but  it  shall  be  called 
a  tqfl,  which  is  a  name  superior  to 
land  and  inferior  to  messuage."  {Hill 


V.  Grange,  1  Plowd.  170.) 

(13)  Croft,  b  a  small  inclosure  near 
to  the  homestead. 

(14)  So  long  as  fines  and  recoveries 
were  looked  upon  strictly  as  adversary 
suits,  it  was  held  that  a  reputed  manor, 
which  was  not  a  manor  in  truth,  would 
not  pass  by  the  name  of  a  manor  in  a 
fine  or  common  recovery,  though  it 
might  in  a  conveyance,  where  the  in- 
tent of  the  parties  would  help  the 
inaccuracy  of  description.  {Mallet  v. 
Mallet,  Cro.  Eliz.  524.)  But  when 
fines  and  common  recoveries  came  to 
be  looked  upon  as  common  assurances 
only,  they  were  deemed  to  pass,  under 
the  word .  manor,  not  only  a  reputed 
manor,  but  also,  where  it  is  a  manor 
indeed,  lands  not  in  fact  parcel  of  the 
manor,  but  which  are  so  reputed. 
(Tkynne  v.  Thgnne,  1  L<ev.  28 ;  Sir 
Moyle  FineK'e  case,  6  Rep.  67.)  Lord 
Mansfield  (in  Massey  v.  Riee,  Cowp. 
349,)  was  so  fully  impressed  with  a 
sense  of  the  mischief  likely  to  result 
from  allowing  a  common  recovery  to 
be  reversed,  upon  slight  objections  to 
the  accuracy  of  description  in  the 
pnecipe,  that  he  strongly  said,  **  the 
consequences  of  these  objections  are 
great ;  they  are  void  of  the  least  glim- 
mering  of  common  sense ;  and  it 
would  be  attended  with  vast  inconve- 
niences to  the  public  in  many  cases, 
without  a  possibility  of  doing  good  in 
any,  if  in  common  recoveries,  which 
are  a  species  of  conveyance  and  com- 
mon assurance,  such  nice  exceptions 
were  to  prevail.*'  Since  this  note  was 
first  published,  fines  and  recoveries 
have  been  abolished,  and  more  simple 
modes  of  assurance  substituted,  by  the 
statute  of  3  !$c  4  6ul.  IV.  c.  74. 

D  2 
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CHAPTER  III. 


OF  INCORPOREAL  HEREDITAMENTS. 


Definition  of      An  incorporcal  hereditament  (1)  is  a  riffht  issomg  out  of 

incorporeal  ho-  *  ,     ,       ,  ,  iv  • 

rediumento.       a  thing  Corporate  (whether  real  or  personal),  or  concerning. 


(1)  See  antef  in  the  note  to  p.  1 7»  are  within  the  Statute  of  Uses,  (27 

Mr.  Fearne*8  definition  of  incorporeal  Hen.  VIII.  c.  10,)  in  constroing  which, 

hereditameni»f  which  is  analogous  to  the  word  hereditaments  is  to  be  nn- 

that  giren  by  our  author ;  the  close-  derstood  generaHy,  not  confining  its 

ness  of  resemblance  was  to  be  ex-  operation  to  such  as  are  corporeal, 

pected,  as  both  copied  from  the  same  To  make  such    conTeyances    valid, 

original,  sketched  by  Lord  Coke.  howeyer,  by  aid  of  the  statute,  the 

It  is  to  incorporeal  hereditaments  incorporeal  hereditaments  must  be  in 
alone  that  prescription,  using  that  actual  existence  at  the  time,  otherwise 
word  in  its  strict  sense  as  referring  to  no  use  can  arise  ;  (Beaudeley  t.  Brookf 
immemorial  usage,  properly  applies ;  Gro.  Jac.  189 ;)  and  where  the  con- 
(see  this  subject  enlarged  upon,  po9if  veyance  is  by  grant,  the  grant  only 
in  chap.  17,  pp.  263,  et  seq,  and  the  operates  on  the  estate  and  interest  of 
notes  thereto;)  but  there  is  another  the  grantor,  and  will  pass  no  more 
kind  of  prescription,  established  by  than  he  is  by  law  enabled  to  convey, 
the  statute  law,  which  extends  equally  Consequently,  if  a  tenant  in  tail  of  a 
to  corporeal  hereditaments,  and  by  rent  serrice,  or  a  reversion  or  remain- 
virtue  of  which  an  uninterrupted  pos-  der  in  tail,  grants  the  same  in  fee,  and 
session  for  a  certain  number  of  years  dies,  this  is  no  discontinuance  (see 
vrill  give  the  possessor  a  good  title,  by  Vol.  III.  pp.  171,  172.)  to  the  issue 
taking  away  from  all  other  persons  the  in  tail.  On  the  same  principle,  a 
right  of  entering  on  such  heredita-  grant  cannot  occasion  a  forfeiture; 
ments,  or  of  maintaining  any  action  thus,  if  a  tenant  for  life  or  years  of 
at  law,  or  suit  in  equity,  for  them,  an  advowson,  rent,  common,  rerer- 
(See  this  subject  exhausted,  in  the  sion  or  remainder  of  land,  or  otiitr 
arguments  and  judgment  in  the  great  incorporeal  hereditament,  grants  the 
case  of  Cholmondaly  v.  Clinton,  2  Jac.  same  in  fee,  this  is  no  forfeiture ;  be- 
&  Walk.  1 — ^206.)  cause  nothing  passes  but  that  which 

Incorporeal  hereditaments  may  be  lawfuUy  may  pass.     (1  Inst.  251  b. 

conveyed  either  by  grant,  or  by  bar-  327  b.) 

gain  and  sale ;  by  covenant  to  stand  A  particular  estate,  however,  in  any 

seised,  or  by  lease  and  release,  for  they  incorporeal  hereditament,  may  be  for- 
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or  annexed  to,  or  exercisable  within^  the  same  (a).  It  is 
not  the  thing  corporate  itself,  which  may  consist  in  lands, 
houses,  jewels,  or  the  like  ;  but  something  collateral  Uiereto, 
u  a  rent  issuing  out  of  those  lands  or  houses,  or  an  office 
relating  to  those  jewels.  In  short,  as  the  logicians  speak, 
corporeal  hereditaments  are  the  substance,  which  may  be 
always  seen,  always  handled :  incorporeal  hereditaments  are 

(a)  Co.  Litt  19,  20. 


iietted  by  matter  of  record,  amounting 
to  a  clear  rennnciation  of  the  feudal 
oonnenon  between  the  tenant  and  his 
lord.  Thus,  before  fines  were  abol- 
khed,  if  a  tenant  for  life,  of  any  he- 
reditament, corporeal  or  incorporeal, 
levied  a  fine  tur  eofffUzanee  de  droit 
come  etOf  See.,  this  operated  a  for- 
feiture of  his  estate ;  if  he  accepted  a 
fine  of  the  same  kind  from  a  stranger, 
thu  equally  caused  a  forfeiture ;  for, 
by  admitting  the  reversion  to  he  in  a 
stranger  to  convey,  and  by  accepting 
it  himself  to  the  prejudice  of  the  per- 
son in  reversion,  he  unequivocally 
denied  the  tenure.  {Margaret  Poger*9 
case,  9  Rep.  106  b.)  And  though  the 
reversion  was  not  devested  by  a  fine 
come  eeo,  levied  by  a  tenant  for  life  of 
an  advowson  in  gr099j  still  the  act 
worked  a  forfeiture  of  the  estate  for 
life.  {Sprimgt  v.  Sir  JuHui  Ctuar, 
1  RoQe's  Abr.  852.)  But,  a  fine  iur 
comesnU  had  not  the  same  effect ;  for 
a  fine  of  this  description  only  trans- 
ferred such  an  interest  as  the  tenant 
for  life  might  lawfully  pass.  {Pigott 
V.  JBar/  of  Saii»burg,  T.  Jones,  69 ; 
LeiMetdHer  v.  Traeg,  3  Atk.  729, 
730.)  And  even  a  fine  come  eeo,  &c,, 
levied  by  a  etitui  que  trust  for  life, 
4M  not  cause  a  forfeiture ;  (WM- 
ttome  V.  Burg,  2  P.  Wms.  147;)  for 
whatever  conveyance  a  tenant  for  life 
of  a  tnut  makes,  he  cannot  destroy 
the  eootingent  remainders  vested  in 
the  trustees,  he  having  no  legal  estate 
ID  him ;  and  his  conveyance,  what- 
ever he  its  nature,  will  only  pass  what 


he  can  legally  grant.  A  tenant  in 
tail  of  a  trust  might,  it  is  true,  bar 
the  remainders  by  a  common  recovery, 
as  he  may  now  by  a  simpler  assurance, 
but  that  is  because  he  is  really  master 
of  the  estate,  and  may  call  in  the  legal 
estate  when  he  pleases,  and  have  it 
executed  to  the  trust ;  but  a  Court  of 
Equity  will  never  execute  the  estate 
in  law  to  a  cettui  que  truat  for  life,  to 
enable  him  to  destroy  the  contingent 
remainders.  {Penkay  v.  Hurrell,  2 
Freem.  213;  LethieuUier  v.  TVacy, 
ubi  eupra,) 

If  the  tenant  for  life  of  incorporeal 
hereditaments  suffered  a  common  re- 
covery, wherein  he  was  vouched, 
without  the  concurrence  of  the  person 
in  remainder,  this  operated  a  forfei- 
ture of  the  estate  for  life,  in  the  same 
manner  as  a  fine  come  ceo  levied  of 
the  hereditaments  would  have  done. 
Of  course  the  same  rule  applied  to 
corporeal  hereditaments.  {PtlhanCe 
case,  1  Rep.  15.) 

So,  if  the  tenant  of  a  particular  es- 
tate in  hereditaments,  is  a  party  to  any 
act  in  a  court  of  record,  whether  as 
plaintiff  or  defendant,  which  act,  either 
expressly  or  virtually,  amounts  to  a 
denial  of  his  tenure,  he  will  incur  a 
forfeiture.  (Co.  litt.  251  b,  252  a ; 
1  Roll.  Abr.  851—858.)  Though  the 
statute  of  3&4Gul.iy.c.  74, abolished 
fines  and  recoveries,  the  titles  to  very 
many  estates  depend  on  the  validity  of 
such  assurances  previously  put  on  re- 
cord. The  learning  on  the  subject 
therefore,  is  not  yet  obsolete. 
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but  a  sort  of  accidents,  which  inhere  in  and  are  supported 
by  that  substance ;  and  may  belong,  or  not  belong  to  it, 
without  any  visible  alteration  therein.  Their  existence  is 
merely  in  idea  and  abstracted  contemplation :  though  their 
effects  and  profits  may  be  frequently  objects  of  our  bodily 
senses.  And,  indeed,  if  we  would  fix  a  clear  notion  of  an 
incorporeal  hereditament,  we  must  be  careful  not  to  con- 
found together  the  profits  produced,  and  the  thing,  or  here- 
ditament, which  produces  them.  An  annuity,  for  instance, 
is  an  incorporeal  hereditament  (2):  for  though  the  money, 
which  is  the  fruit  or  product  of  this  annuity,  is  doubtless  of 
a  corporeal  nature,  yet  the  annuity  itself,  which  produces 
that  money,  is  a  thing  invisible,  has  only  a  mental  existence, 
and  cannot  be  delivered  over  from  hand  to  hand.  So  tithes, 
[  *21  ]  if  we  consider  the  pro*duce  of  them,  as  the  tenth  sheaf  or 
tenth  lamb,  seem  to  be  completely  corporeal ;  yet  they  are 
indeed  incorporeal  hereditaments  :  for  they  being  merely  a 
contingent  springing  right,  collateral  to  or  issuing  out  of 
lands,  can  never  be  the  object  of  sense ;  that  casual  share  of 
the  annual  increase  is  not,  till  severed,  capable  of  being 
shown  to  the  eye,  nor  of  being  delivered  into  bodily  pos* 


session. 


Tliev  arc  prin- 
ri pally  often 
sorts; 


I.  Advowsons. 


Incorporeal  hereditaments  are  principally  of  ten  sorts : 
advowsons,  tithes,  commons,  ways,  offices,  dignities,  fran- 
chises, corodies  or  pensions,  annuities,  and  rents. 

I.  Advowson  (3)  is  the  right  of  presentation  to  a  church. 


(2)  Of  course,  our  author  meant  to 
speak  of  an  annuity  granted  to  a  man 
and  his  heirs  ;  not  of  an  annuity  for 
the  life  of  the  grantee,  which  in  no 
sense  of  the  word  can  be  called  an 
hereditament.  The  word  is,  no  doubt, 
often  inserted  in  grants  for  life  or 
yeara^  but  then  it  is  only  with  refe« 
rence  to  some  subject  which  is  matter 
of  inheritance.  {Smiths,  Tindaly  11 
Mod.  90.) 

(3)  Our  author's  account  of  the  ori- 
gin and  nature  of  advowsons  is  (so  far 
as  he  hern  goes  into  the  subject)  in 
conformity  with  that  given  in  Gibson's 
Codex,  757,  and  in  1  Instit.  17  b,  18  ; 
but  Lord  Coke  adds,  there  may  be  two 
several  patrons,  (and  two  seteral  in- 


cumbents,) of  one  church ;  and  one 
part  of  the  church,  as  well  as  of  the 
parish  allotted  to  one,  and  the  other 
part  to  the  other  :  in  which  case  each 
right  of  advowson  is  termed  adtfocatio 
medietatU  ecclesiiPi  which  he  distin* 
guishes  from  medietas  adffocationis  eC' 
cleMy  both  as  to  the  nature  of  the 
right,  and  the  proper  remedy  for  a 
disturbance  thereof.  (QtMpre,  might 
this  suggest  a  useful  hint  towards  set- 
tling the  vexata  quaatio  as  to  the 
church  of  Ireland  ?)  By  the  statute  of 
3  &  4  Gul.  IV.  c.  27,  tio  advowson  can 
be  recovered  after  an  adverse  enjoy- 
ment by  three  different  incumbents, 
for  a  period  amounting,  altogether 
to   sixty  years;     or  after   a   period 
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or  ecclesiastical  benefice.     Advowson,  advocation  signifies 
ihclientelam  redperey  the  taking  into  protection;  and  there- 


of 100  years  of  adverse  enjoyment, 
although  there  may  not  have  been 
Aree  sereral  incumbencies  within 
that  time. 

The  right  of  advowson  regularly  iu- 
dadefl,  not  only  the  right  of  presenta- 
tion, bat  the  right  of  nomination  to 
a  chorch.  These  two  rights,  however, 
Bay  exist  in  different  persons.  A  per- 
son seised  of  an  advowson  may  make 
a  valid  grant,  binding  himself  to  pre- 
sent the  nominee  of  the  grantee,  when 
the  church  shall  nest  become  vacant ; 
and  for  that  turn,  the  grantee  will,  for 
most  purposes,  be  considered  aa  patron 
of  the   church.      {Throckmorfon   v. 
Tracy,  1  Plowd.  157 ;  Hares. Bickley, 
2   Plowd.  .529 ;    Calvert  v.   Kitchen, 
Iduie,  36.)     Where  the  legal  estate  in 
an  advowson  is  vested  in  trustees,  they 
have  the  right  of  presentation  in  them ; 
but  the  right  of  nomination  is  in  the 
eer/iM  ^ue  fru$t ;  {Botelery.  Allingtonf 
.3  Atk.  45S ;    Mutter  y.  Ckamel,  1 
Meriv.  493 ;)  but  it  appears  from  the 
cases  just  cited,  if  the  trustee  of  an 
advowson  does  present,  and  the  cestui 
que  trust  (not  being  entitled  to  some 
legal  exemption  taking  him  out  of  the 
usual  rule  as  to  the  operation  of  time,) 
D^ects  to  bring  his  quare  impedit, 
or  file  a   bill   in   equity,  within  six 
months  after  the  time  of  such  usurpa- 
tion, he  will  be  barred  of  all  remedy. 
The  same. rules  hold  in  all  these  seve- 
ral respects,  as  between  the  mortgagor 
and  mortgagee  of  an  advowson ;  the 
mortgagee,  as  having  the  legal  estate, 
ought  to  present ;  {Croft  v.  Powell^ 
Comyn,  609 ;)  the  mortgagor,  as  en- 
titled to  the  equity   of  redemption, 
ought  i<i  nominate ;  but  he  wiU  lose 
his  right  by  the   same  laches  which 
wonid  bar  a  trustee.     {Gardiner  v. 
GrifitA,  2  P.  Wms.  405  ;  Jory  v.  Cox, 
Free,  in  Ch.    71.)     The   mortgagee 
even  of  a  bare  advowson,  and  who, 
iXHuequentiy,  can  have  no  other  satis- 


faction for  his  money  lent  than  by 
presentation,  must  nevertheless  pre- 
sent the  nominee  of  the  mor^pigor. 
(Mackenzie  v.  Robinton,  3  Atk.  559  ; 
Gubbins  v.  Creed,  2  Sch.  &Lef.  218  ; 
Z)imocitr'« case,  2  Freem.  274.) 

Mr.  Cruise  also  says  (in  his  Dig. 
tit.  21,  c.  2,  8.  41),  and  cites  Wats. 
Inc.  106,  as  his  authority,  that  '*  it  has 
been  held,  if  a  patron  of  a  church  is  a 
bankrupt,  and  the  church  becomes 
void  before  the  advowson  is  uold  under 
the  commission,  the  bankrupt  shall 
present  or  nominate  to  the  church." 
This  statement  is  rather  vague :  we 
have  just  seen  that  the  rights  of 
presentation  and  of  nomination  are 
distinct  things  :  the  bare  right  to  pre- 
sent is  merely  a  ministerial  interest ; 
{Sir  George  Shirley  v.  Underhill  and 
Bursey,  Moor,  894 ;)  but,  as  we  have 
also  seen,  the  party  in  whom  the  le- 
gal estate  is  vested,  must  present ; 
therefore,  after  the  execution  of  the 
usual  bargain  and  sale  to  his  assignees, 
the  bankrupt  could  not  do  the  minis- 
terial act  of  presentation  ;  there  seem 
better  grounds  for  allowing  him  to 
nominate :  for,  as  the  actual  vacancy 
could  not  be  sold  for  the  benefit  of  the 
creditors,  {Bishop  of  Lincoln  v.  Wot- 
foratan,  3  Burr.  1510,  1512,)  and  as 
the  bankrupt's  estate  is  vested  in  his 
assignees  solely  for  the  purpose  of 
paying  his  debts,  it  might  reasonably 
be  contended,  that  a  beneficial  in- 
terest, which  could  not  be  applied  for 
that  purpose,  {Rennell  v.  The  Bishop 
of  Lincoln,  3  Bing.  236 ;  GuUey  v. 
The  Bishop  of  Exeter,  4  Bing.  297,) 
should  be  enjoyed  by  the  bankrupt ; 
for  who  could  have  a  better  claim  to 
thedisposalof it?  (Gibson,  794.)  An 
advowson,  (setting  aside  the  case  of 
an  actual  vacancy)  is  clearly  assets  for 
payment  of  debts,  and  will  be  directed 
by  the  Court  of  Chancery  to  be  sold 
for  that  purpose.    {Robinson  v.  Tong, 
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fore  is  synonymous  with  patronage,  paironatus:  and  be  who 
has  the  right  of  advowsonis  called  the  patron  of  the  church. 
For,  when  lords  of  manors  first  built  churches  on  their  own 
*  demesnes,  and  appointed  the  tithes  (4)  of  those  manors  to 
be  paid  to  the  officiating  ministers,  which  before  were  giTen 
to  the  clergy  in  common,  (from  whence  as  was  formerly 
mentioned  (b)  arose  the  division  of  parishes,)  the  lord,  who 
thus  built  a  church,  and  endowed  it  with  glebe  or  land, 
had  of  common  right  a  power  annexed  of  nominating  such 
minister  as  he  pleased  (provided  he  were  canonical  ly  quali* 
fied)  to  officiate  in  that  church,  of  which  he  was  the  founder, 
endower,  maintainer,  or,  in  one  word,  the  patron  (c). 

This  instance  of  an  advowson  will  completely  illustrate 
the  nature  of  an  incorporeal  (5)  hereditament.  It  is  not  it* 
self  the  bodily  possession  of  the  church  and  its  appendages, 
but  it  is  a  right  to  give  some  other  man  a  title  to  such  bo- 
dily possession.  The  advowson  is  the  object  of  neither  the 
sight  nor  the  touch ;  and  yet  it  perpetually  exists  in  the 
mind's  eye,  and  in  contemplation  of  law.  It  cannot  be  de- 
livered from  man  to  man  by  any  visible  bodily  transfer,  nor 
[  *  22  }  can  corporal  possession  be  *had  of  it.  If  the  patron  takes 
corporal  possession  of  the  church,  the  church-yard,  the 
glebe,  or  the  like,  he  intrudes  on  another  man's  property; 
for  to  these  the  parson  has  an  exclusive  right.  The  patron- 
age can  therefore  be  only  conveyed  by  operation  of  law,  by 

(b)  Vol.  I.  p.  112.  lowed  in  the  Roman  empire.  Not.  56, 

(c)  This  originalof  the  jtttjtNi^roiia-  t.  12,  c.  2 ;  Not.  118,  c.  23.  [and  see 
/lit,  by  boUding  and  endowing  the  Gibson's  Codes,  756. — Ed.] 
chnrch,  appears  al^o  to  haTe  been  al- 


3  P.  Wms.401 ;  Ripley^,  Watenaorth, 
7  Ves.  447 ;  WtBifaHng  t.  WutfaUmg, 
3  Atk.  464.) 

A  guardian  cannot  present  to  an  ad- 
TOWBon,  because  he  cannot  account 
with  his  ward  in  respect  thereof.  The 
infant  ward  must  present.  (See  ante. 
Vol.  I.  p.  465 ;  1  Inst.  89  a.  3  Inst. 
156 ;  ShopUmd  t.  Ryoler,  Cro.  Jac. 
99  ;  Arihington  t.  Coverley,  2  Eq.  Ca. 
Ab.  520.) 

The  right  of  presentation  to  a  living 
is  mere  matter  of  property  ;  but  the 


actual  possession  of  a  living  is  not  a 
mere  matter  of  property,  but  also  de- 
pendent upon  the  discretion  of  the  or- 
dinary, who  may  see  just  reasons  for 
refusing  a  presentation.  (See  ow/e, 
Vol.  I.  p.  389;  /70tf,  Vol.  III.  p.  246; 
Newdigatt  t.  Helps,  6  Mad.  133 ;  2nd 
Inst.  631 ;  Mallory's  Quart  Jmpedit, 
87.) 

(4)  See  Vol.  I.  p.  470. 

(5)  See  ante,  the  note  to  ch^.  2, 
p.  17 ;  and  note  (1)  to  the  present 
chapter. 
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verbal  grant,  either  oral  (6)  or  written,  which  18  a  kind  of 
invisible  mental  transfer:  and  being  so  vested  it  lies  dormant 
and  unnoticed,  till  occasion  calls  it  forth,  when  it  produces 
a  visible  corporeal  fruit,  by  entitling  some  clerk,  whom  the 
patron  shall  please  to  nominate,  to  enter,  and  receive  bodily 
possession  of  the  lands  and  tenements  of  the  church. 

Advowsons  are  either  advowsons  a^ppeadant^  or  advow-  •??•»«*«>*• 
sons  in  gross.  Lords  of  manors  being  originally  the  only 
founders,  and  of  course  the  only  patrons  of  churches  (el), 
the  right  of  patronage  or  presentation,  so  long  as  it  con- 
tinues annexed  to  the  possession  of  the  manor,  as  some  have 
done  from  the  foundation  of  the  church  to  this  day, is  called 
an  advowson  appendant  («) :  and  it  will  pass  or  be  con- 
veyed, tc^ether  with  the  manor,  as  incident  and  appendant 
thereto,  by  a  grant  of  the  manor  only,  without  adding  any 
other  words  (/)  (7).     But  where  the  property  of  the  advow-  or  in  grow ; 

(if)  Co.  litt.  119.  (0  Ibid.  121.  (/)  Ibid.  307. 


(Q  A  little  dip  which  our  author  haps  did  giyey  sufficient  notoriety  to 

(foUowing  Lord  Coke,  1  Inst.  120  a)  the  transaction ;  other  evidence,  thera- 

iias  made  here,  has  been  noticed  by  fore,  of  the  transfer  of  an  advowson 

all  his  annotators.    Blackstone,  in  aU  was  properly    required.      Even  the 

probability,  was  thinking  only  of  ad-  next  avoidance  of  a  church  cannot  be 

▼owBons  appendant,  and  of  th^  mode  granted  without  a  deed.  (CrUp*t  e«e, 

by  which  they  might  have  been  con-  Cro.  Eliz.  164.)    As  to  the  different 

veyed  before  the  statute  of  frauds  modes  by  which  such  incorporeal  here- 

(29  Cha.  II.  c.  3) ;  up  to  which  pe-  ditaments  as  advowsons  in  ffrou  may, 

nod,  as  the  corporeal  hereditaments  at  the  present  day,  be  transferred,  see 

to  whicK  they  were  appendant  might  amie,  note  (1)  to  this  chapter.    An 

have  passed  by  a  verbal  feoffment,  advowson    appendant    may  still    be 

with  livery,  the  appendant  advowson  transferred  by  any  kind  of  convey- 

would  have  passed  by  the  same  oral  ance  which  transfers  the  manor  or 

transfer.     (Lomp'v.Hemmgs,  1  Leon,  demesnes  to  which  it  is  appendant. 

208,  and  4  Leon.  216;   8.  C.  Cro.  (See  a  number  of  cases  relating  to  this 

Eliz.  209 ;    Vmator^M  eon,  2  Leon,  matter  coUected  in  1  RoUe's  Ab.  230 

222.)     But  our  law  never  permitted  — ^233.) 

an  advowson  ji>er  #«,  or  in  gross,  to  be         (7)  In  WhUtler't  eau^  10  Rep.  64, 

passed  otherwise  than  by  deed ;  there  it  was  agreed,  that,  before  the  sta- 

are  some  opmUmt  leaning  the  other  tute  de  prarogativdf  (17  Edw.  II.  st. 

way  to  be  found  in  the  Year  Books  2,  c.  15,)  the  rule  stated  in  the  text 

cited  in  Malice's  Quart  Intpedit,  42,  applied  universally  to  grants  of  the 

but  iheaiUkoriiie9  are  aU  on  one  side,  king,  as  weU  as  to  grants  of  private 

Aa  a  distinct  incorporeal  heredita-  persons;  and  that  if  the  king  had 

Meat  an  advowson  is  incapable  of  that  granted  a  manor  to  which  an  advow- 

ddiverf  of  possesaion  which,  in  the  son  was  appendant,  without  making 

old  times,  was  held  to  give,  and  per-  mention  of  the  advowson,  or  without 
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8on  has  been  once  separated  from  the  property  of  the  manor 
by  legal  conveyance  (8),  it  is  called  an  advowson  in  gross, 
or  at  large,  and  never  can  be  appendant  any  more ;  but  is 
for  the  future  annexed  to  the  person  of  its  owner,  and  not  to 
his  manor  or  lands  (g). 

Advowsons  are  also  either  presentativCy  coUative,  or  do- 
native (A).   An  advowson  presentative  (9)  is  where  the  patron 


(^)  Co.  Litt.  120. 


(A)  Ibid. 


saying  the  grant  of  the  manor  was 
cum  pertineniiiSf  the  advowson  would 
pass  ;  inJi^llion  v.  Berkeley y  1  Plowd. 
243,  it  is  said,  on  the  other  hand,  that 
the  statute  was  only  a  declaration  of 
the  common  law ;  and  that,  although 
the  grant  of  every  subject  is  taken 
most  strongly  against  himself,  and 
most  favourably  towards  the  grantee, 
it  is  a  maxim  of  the  common  law, 
that  the  king's  grant  is  to  be  taken 
most  strongly  against  the  grantee ; 
which  maxim  applies  to  the  subject 
in  question  as  well  as  any  other.  How- 
ever this  may  be,  it  is  quite  clear,  that 
since  the  statute,  a  grant  from  the 
king  of  a  manor,  even  with  its  appur- 
tenances, will  not  pass  an  appendant 
advowson,  which  is  not  expressly  spe- 
cified in  the  grant.  (Chancellor  qf 
Cambridge  v.  Walffrave^  Hob.  127, 
164.) 

(8)  For  instance,  if  the  manor  to 
which  an  advowson  is  appendant,  be 
conveyed  away  in  fee  simple,  excep- 
ting the  advowson  ;  or,  vice  versd,  if 
the  advowson  be  conveyed  away  with- 
out the  manor  to  which  it  was  ap- 
pendant, the  advowson  becomes  in 
gross,  {Fkilmerston  v.  Stuardf  Dyer, 
103  b.)  If,  upon  partition  between 
two  coparceners,  a  manor  be  allotted 
to  one,  and  an  advowson  appendant 
thereto  to  another,  the  advowson  be- 
comes, for  a  time  at  least,  severed 
from  the  manor ;  but  if  by  the  death 
of  one  coparcener  without  issue,  the 
two  estates  become  re-imited  by  law, 
the  advowson  which  was  once  severed 
is  now  appendant  again.   (Sir  Moyle 


Finch's  case,  6  Rep.  64  b.  Hartop 
V,  Dalbgf  Hetlej,  li.)  The  dictum  in 
the  text,  therefore,  which  intimates 
that  an  advowson  which  once  becomes 
in  gross f  can  never  again  be  appen- 
dant, must  be  qualified.  (See  Gibson's 
Codex,  757.)  And  our  author  could 
not  mean,  that  a  temporary  severance, 
by  a  lease  for  life  or  years  of  a  ma- 
nor, with  the  exception  of  an  appen- 
dant advowson,  wiU  have  the  effect 
of  totally  destroying  its  appendant 
qualities :  the  contrary  doctrine  has 
been  established.  (Hartox  v.  Cock, 
Hutt.  89  ;  Jenk.  Cent.  310,  pi.  91.) 
And  where  several  parties  have  a  right 
to  nominate  and  present  to  a  church 
in  turns,  the  advowson  may  be  appen- 
dant for  one  turn,  and  in  gross  for 
another.  (Jllisfield  case^  Dyer,  259 
a,  pi.  19.) 

(9)  Formerly,  presentation  to  a 
church  might  have  been  made  by  pa- 
rol (Co.  Litt.  120) :  but,  since  the  sta- 
tute of  frauds,  presentation  by  a  sub- 
ject must  be  in  writing.  As  presen- 
tations by  the  king,  however,  are  not 
expressly  mentioned  in  the  statute, 
the  privil^e  of  presenting  by  bare 
parol  stiU  remains  to  the  crown,  but 
is  not  very  likely  to  be  exercised  :  the 
usual  mode  of  presentation  on  the  part 
of  the  crown  is  by  letters  patent. 
(Mallory's  Quare  Impedit,  83.)  The 
king  may  revoke  his  presentation  at 
any  time  before  the  induction  of  his 
presentee.  {Wright  v.  the  Bishop  of 
Norwich,  1  Leon.  156.)  So,  if  the 
king  has  title  to  present,  by  lapse, 
hdc  vice,  and  he  does  present,  but  his 
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hath  a  right  of  presentation  to  the  bishop  or  ordinary,  and 

moreoyer  to  demand  of  him  to  institute  his  clerk,  if  he  finds 

him  canonically  qualified ;  and  this  is  the  most  usual  ad- 

Towson.     An  advowson  collative  (10)  is  where  the  bishop  <"«i''^'j 

and  patron  are  one  and  the  same  person :  in  which  case  the 

bishop  cannot  present  to  himself;  but  he  does,  by  the  one 

act  of  collation  or  con*ferring  the  benefice,  the  whole  that  is    [  *  **?3  ] 

done  in  common  cases  by  both  presentation  and  institution. 

An  advowson  donative  (11),  is  when  the  king,  or  any  sub-  oraonaave. 


clerk  dies  before  mduction,  the  king 
iliaH  present  again  ;  for  the  king  ought 
always  to  have  the  fnU  and  complete 
effect  of  the  thing  which  is  due  to  him. 
{Hoirt  eoMt,  9  Rep.  132  ;  Broekham*M 
ecM,  Litt.  Rep.  135.)     But  after  pre- 
fientation,  admission,  and  institutioD, 
the  chorch  is  full  against  every  subject, 
before  induction.     {Hutehinav.  Glo- 
ver t  Cro.  Jac.  463.)     Before  admis- 
sion, a  subject  may  vary  his  presenta- 
tion, so  far  as  to  presents  second  clerk, 
and  the  ordinary  may  admit  which  of 
the  two  he  pleases  (Mallory's  Qjuare 
Impeditj  84) :    but  whether  the  first 
presentation  may  be  absolutely  revo- 
ked, seems  not  weU  settled.    (Stoke  v. 
Sjkt9,  Latch,  191,  253.)     As  to  the 
grounds  upon  which  the  ordinary  may 
be  justified  in  refusing  to  accept  a  pre- 
sentation, see  8pecot*9  case,  5  Rep. 
58,  and  Mallory's  Q^are  Impedit,  87  ; 
see  also  post,  Vol.  III.  p.  246;  ante, 
note  (3)  to  this  chapter.   By  the  com- 
mon law,  all  patrons  have  six  months 
allowed  to  determine  on  their  presen- 
tation, before  a  lapse  will  occur.  (Doc- 
tor and  Student,  chap.  36,  part  2.) 
And  a  caveat  may  be  entered  by  the 
patron  to  prevent  the  bishop  from  has- 
tOy  admitting  a  clerk  presented  by  one 
who  is  not  in  truth  the  patron.  (Degge, 
part  1,  c.  3 ;  see  post,  p.  277.) 

(10)  As  the  Bishop  eollateB  to  bene- 
fices which  are  pleno  jure  in  his  own 
gift,  90  he  doth  to  those  which  faU  to 
him  by  lapse.     (Johnson's  Eccles.  L. 
81 ;  Watson,  c.  15.) 
(11)  Watson  says,  (in  the  15th  ch. 


of  his  Comp.  Inc.)  not  only  a  church 
or  chapel,  but  all  sorts  of  ecclesias- 
tical preferments,  may  be  donative. 
Bishopricks  were  donative  until  the 
time  of  king  John.  Some  prebends 
are  still  donative ;  as  those  in  the 
Royal  Chapels  at  Windsor  and  West- 
minster, which  the  king  may  confer 
by  patent;  and  his  clerk  may  take 
possession  without  any  institution  or 
induction.  A  nomination,  however, 
to  a  perpetual  curacy  is  not  strictly  a 
donative  ;  for,  though  it  requires  nei- 
ther presentation,  institution,  nor  in> 
duction,  the  curate  must  be  autho- 
rized by  a  license  from  the  bishop 
before  he  can  legally  officiate  ;  whereas 
possession  by  donatioi^  receives  its 
full  effect  from  the  sole  authority  of 
the  donor.  (Bowellv.  Milbank,  IT.  R. 
40 1 ,  n .  The  King  v.  Bishop  of  Ches- 
ter, 1  ,T.  R.  40*1.)  Degge,  (in  his 
Pars.  Couns.  p.  1,  c.  13,)  informs  us, 
that "  donatives  are  within  the  statute 
against  simony ;  and  where  they  have 
cure  of  souls,  they  are  likewise  within 
the  statute  of  pluralities."  And  the 
same  doctrine  as  to  simony  is  judicial- 
ly laid  down  in  Bawderock  v.  MackaU 
lar,  Cro.  Car.  331 ;  and  Carver  v. 
Pinkney,  3  Lev.  83.  Mr.  Wooddeson, 
however,  (in  his  Lect.  Vol.  I.  p.  330,) 
observes,  the  words  of  the  statute 
apply  only  when  the  donative  is  the 
first  living  taken  ;  if  it  be  the  second, 
as  it  requires  neither  institution  nor 
induction  f  the  case  is  out  of  the  statute. 
(See  21  Hen.  VIII.  c.  13.)  Still,  by 
the  canon  law,  the  incumbent  will  be 
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ject  by  his  license,  doth  found  a  church  or  chapel,  and  or* 
dains  that  it  shall  be  merely  in  the  gift  or  disposal  of  the 
patron;  subject  to  his  visitation  only,  and  not  to  that  of  the 
ordinary ;  and  vested  absolutely  in  the  clerk  by  the  patron's 
deed  of  donation,  without  presentation,  institution,  or  in- 
duction (i).  This  is  said  to  have  been  anciently  the  only 
way  of  conferring  ecclesiastical  benefices  in  England ;  the 
method  of  institution  by  the  bishop  not  being  established 
more  early  than  the  time  of  Archbishop  Becket,in  the  reign 
of  Henry  11.  (A).  And  therefore,  though  Pope  Alexander 
III.  (/)  in  a  letter  to  Becket,  severely  inveighs  against  the 
prava  consuetudo,  as  he  calls  it,  of  investiture  conferred  by 
the  patron  only,  this  however  shows  what  was  then  the  com- 
mon usage.  Others  contend  that  the  claim  of  the  bishops 
to  institution  is  as  old  as  the  first  planting  of  Christianity  in 
this  island,  and  in  proof  of  it  they  allege  a  letter  from  the 
English  nobility  to  the  pope  in  the  reign  of  Henry  the  Third, 
recorded  by  Matthew  Paris  (m),  which  speaks  of  presenta- 
tion to  the  bishop  as  a  thing  immemorial.  The  truth  seems 
to  be,  that  where  the  benefice  was  to  be  conferred  on  a 
mere  layman,  he  was  first  presented  to  the  bishop,  in  order 
to  receive  ordination,  who  was  at  liberty  to  examine  and 
refuse  him ;  but  where  the  clerk  was  already  in  orders,  the 
living  was  usually  vested  in  him  by  the  sole  donation  of  the 
patron  ;  till  about  the  middle  of  the  twelfth  century,  when 


(i)  Co.  litt.  344. 

(k)  Seld.  Tith.  c.  12, 8.  2. 


(f)  Decretal,  1.  3,  t.  7,  c.  3. 
(m)  A.  D.  1239. 


preTented  from  holding  both  bene- 
fices, unless  he  has  a  dispensation. 
(Ayliffe's  Parerg,  418  ;  Lindw.  lib.  3, 
tit.  5,  c.  2.)  A  donative  does  not 
lapse  in  consequence  of  remaining 
Toid,  unless  it  be  so  specially  provided 
for  in  the  foundation  (see  post^  p. 
276) :  the  bishop  may,  however,  by 
spiritual  censures,  compel  the  patron 
to  nominate  a  clerk.  (1  Inst.  344 ; 
Wats.  c.  12 ;  Fairehild  v.  Gayre,  Yelv. 
61.)  But  if  a  donative  be  augmented 
by  Queen  Anne*s  bounty,  it  will  lapse 
in  like  manner  as  presentative  livings. 
(1  Geo.  I.  St.  2,  c.  10.)    The  prero- 


gative of  the  crown  in  presenting  to 
benefices  where  it  has  promoted  the 
last  incumbent,  does  not  extend  to 
donatives  ;  for  the  promotion  doth 
not  make  a  vacancy  of  the  donative, 
it  causes  no  cession,  the  parson  is  still 
in  by  the  authority  of  the  patron. 
(Bishqp  qfjjondon  v.  Aitwney  Gent- 
ral.  Show.  P.  C.  184.)  Presentation 
to  a  donative  by  a  stranger,  and  ad- 
mission and  institution  thereupon, 
are  acts  not  merely  voidable  but  of  no 
eifect  ab  initio,  (1  Inst.  344.  See 
Vol.  III.  p.  250,  n.) 
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the  pope  and  his  bishops  endeavoured  to  introduce  a  kind 
of  f^al  dominion  over  ecclesiastical  benefices,  and,  in  con- 
sequence of  that,  began  to  claim  and  exercise  the  right  of 
institution  universally,  as  a  species  of  spiritual  investiture. 

However  this  may  be,  if,  as  the  law  now  stands,  the  true 
patron  (mce  waves  this  privilege  of  donation,  and  presents  to 
the  bishop,  and  his  clerk  is  admitted  and  instituted,  the 
^advowson  is  now  become  for  ever  presentative,  and  shall  [  *  24  ] 
never  be  donative  any  more  (n)  (12).  For  these  exceptions 
to  general  rules  and  common  right  are  ever  looked  upon  by 
the  law  in  an  unfavourable  view,  and  construed  as  strictly 
as  possible.  If  therefore  the  patron,  in  whom  such  peculiar 
light  resides,  does  once  give  up  that  right,  the  law,  which 
loves  uniformity,  will  interpret  it  to  be  done  with  an  inten- 
tion of  giving  it  up  for  ever;  and  will  therefore  reduce  it  to 
the  standard  of  other  ecclesiastical  livings. 

II.  A  second  species  of  incorporeal  hereditaments  is  that  n.  Tith«: 
of  tithes  ;  which  are  defined  (13)  to  be  the  tenth  part  of  the 

(n)  Co.  Litt.  344 ;  Cro.  Jac.  63. 


(12)  Degge,  205,  is  in  accordance 
with  the  text ;  and  though  in  the  case 
of  Ladd  T.  Widdow9,  (2  Salk.  541 ; 
3   Salk.   140;   Holt's  Rep.  259;)  a 
donati-ve  was  held  not  to  he  destroyed 
by  one,  or  hy  several,  presentations ; 
stiQ,  it  does  not  clearly  appear  from 
the  reports,  that  the  dictum  is  to  he 
understood  generally ;    on  the  'con- 
trary, as  the  court,  in  the  case  cited, 
assigns  as  the  reason  for  the  judgment 
then    giTen,   that  the  donative  was 
created  by  lettere  patent;   the  infe- 
rence should  rather  seem  to  he,  that 
with  respect  to  donatiyes  which  are 
such  merely  hy  prescription,  hy  re- 
peated interruptions  (if  not  hy  a  single 
Tolnntary  one)  the  prescriptive  title 
would  be  lost. 

(13)  The  definition  proposed  in  the 

tot  is  not  strictly  accurate.     Ayliffe 

(IB  hiM  PtrcTg,  Jn.  Can.  504)  observes, 

"tithe  iB  a  certain  qvota  or  portion 

Of  moveable  goods  ;  I  say  a  quota  or 

certain  portion,  because  tithe  is  not 

in  aUplM^  the  tenth  part,  but  various 


according  to  the  custom  of  parishes.*' 
(And  see  Doct.  and  Student,  c.  55.) 
This  objection,  however,  is  not  of 
great  weight,  for,  whatever  may^have 
been  the  case  in  other  times  and 
countries,  with  us  the  word  tithe  has 
acquired  a  fixed  meaning.  It  is  be 
lieved,  there  is  no  instance  in  which 
more  than  a  tenth  is  here  paid  as  tithe, 
CO  nomine ;  and  that  a  parson  shall 
take  less  than  a  tenth  part  of  any 
specific  article,  having  a  compensation 
in  the  parishioner's  work  and  labour, 
by  no  means  disproves  the  parson's 
right  to  a  full  tenth,  but  shows  that 
he  receives  a  consideration,  which  is 
in  fact  an  acknowledgment  of  that 
right.  {Smyth  v.  Sambrook^  1  Man. 
&  Sel.  73.  Jackson* 8  case,  Clayton, 
60.)  The  faulty  part  of  the  definition 
seems  to  be  the  supposition  that  tithe 
consists,  in  all  cases,  of  the  tenth  part 
of  the  increase  yearly  arising  and 
renewing.  This  is  not  correct,  even 
as  to  predial  tithes,  universally ;  and 
to  mixed  and  personal  tithes  it  does 
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predial, 


mixed, 


personal. 
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increase^  yearly  arising  and  renewing  from  the  profits  of 
lands,  the  stock  upon  lands,  and  the  personal  industry  of 
the  inhabitants :  the  first  species  being  usually  called  pre^ 
dial,  as  of  corn,  grass,  hops  and  wood  (o)  (14) :  the  second 
mixed,  as  of  wool,  milk,  pigs,  &c.  (p),  consisting  of  natural 
products,  but  nurtured  and  preserved  in  part  by  the  care  of 
man (15);  and  of  these  the  tenth  must  be  paid  in  gross: 
the  third  personal,  as  of  manual  occupations,  trades,  fish- 
eries, and  the  like ;  and  of  these  only  the  tenth  part  of  the 
clear  gains  and  profits  is  due  (q)  (16). 

(o)  1  RoU.  Abr.  635  ;  2  Inst.  C49.         (p)  Ibid.  (g)  1  RoU.  Abr.  656. 


not  at  all  apply.     (See  the  4th  ch.  of 
Toller  on  Tithes.) 

(14)  Wood  is  one  of  the  instances 
to  show  that  predial  tithe  maybe  pay- 
able in  respect  of  an  article  of  which 
the  renewal  is  not  annual.  Silva  ccsdua 
is  titheable  when  it  is  felled;  and, 
between  the  falls  several  years  com- 
monly (and  a  great  many  yean,  not 
unfrequently)  intervene.  (Page  v. 
JViUoH,  2  Jac.  &  Walk.  523  ;  Wah 
ion  V.  Tryofiy  1  Dick.  245  ;  Chichet' 
ter  V.  SheldoHyTvirn.  &  Russ,  249.) 

(15)  Burn,  Watson,  Wood,  Degge, 
Toller,  and  other  writers  on  tithe, 
speak  of  mixed  tithe,  not  as  some- 
thing bearing  a  mixed  character,  par- 
taking partly  of  the  qualities  of  pre- 
dial, and  partly  of  the  qualities  of 
personal  tithe  ;  but  as  tithe  arising, 
not  immediately  from  the  ground,  but 
mediately  from  animals  which  have 
their  nourishment  from  the  ground. 
Many  of  the  subjects  of  mixed  tithe 
seem  to  be  most  correctly  included  in 
the  last  description,  though  the  appel- 
lation **  mixed,"  would  lead  one,  h 
priorif  to  expect  that  our  author's 
definition  would  be  found  most  cor- 
rect. Perhaps,  neither  definition  is 
positively  incorrect,  as  far  as  it  goes  ; 
but  both  may  be  incomplete. 

(16)  By  the  statute  of  2  &  3  Edw. 
VI.  c. '13,  s.  7,  it  is  enacted,  that 
•*  every  person  who  heretofore  within 


forty  years  has  accustomably  used  to 
pay  personal  tithes,  shall,  yearly  at 
Easter,  pay  for  his  personal  tithes  the 
tenth  part  of  his  clear  gains."  This 
act  greatly  curtailed  the  claim  to 
personal  tithe  ;  the  11th  section  of 
the  statute  preserved  to  the  church, 
however,  the  right  of  tithe  of  fish, 
taken  in  the  sea.  According  to  Lindw. 
195,  and  Wood,  b.  2.  c.  22,  this  tithe 
is  payable  where  the  fisherman  hears 
divine  service  and  takes  the  sacra- 
ment. (See  also  the  Anonymous  case^ 
Cro.  Car.  264 ;  The  Kingv,  Carlyon, 
3  T.  R.  386  ;  Scarborough  v.  Hunter, 
Bunb.43  ;  Gwavasv.  Kelynaci fBvmh, 
256  ;  and  Afum.  Hetley,  13  ;  but  if,  as 
appears  to  be  the  case,  it  is  a  tithe 
due  by  custom  only,  custom  must  de- 
termine to  whom  it  ought  to  be  paid. 
Stat.  27  Hen.  VIII.  c.  20.)  W^ith 
respect  to  fish  taken  in  rivers,  it  seems 
settled,  that  tithes  are  not  payable  ex- 
cept by  custom.  (Dawes  v.  Huddle- 
stone,  Cro.  Car.  339.)  And  offish 
taken  out  of  ponds,  not  for  sale,  but 
for  consumption  in  the  proprietor's 
own  family,  no  tithe  is  due.  (Bohan, 
135.) 

It  was  decreed  in  the  House  of 
Peers,  on  appeal  from  the  Court  of 
Exchequer,  that  the  tithes  of  a  miU 
are  personal  tithes,  against  several 
dicta  in  the  books ;  and  that,  in  con- 
sequence of  their  being  personal  tithes, 
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It  is  not  to  be  expected  from  the  nature  of  these  general 
commentariesy  that  I  should  particularly  specify  what  things 
are  titheable,  and  what  not ;  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  usually  due.  For  this 
I  must  refer  to  such  authors  as  have  treated  the  matter  in 
detail :  and  shall  only  observe,  thaty  in  general^  tithes  are 
to  be  paid  for  every  thing  that  yields  an  annual  increase,  as 
corny  hay  y  fruit,  cattle,  poultry,  and  the  like  ;  but  not  for  any 
thing  that  is  of  the  substance  of  the  earth,  or  is  not  of  an-- 
nual  (17)  increase,  as  stone,  lime,  chalk,  and  the  like ;  nor  for 
creatures  that  are  of  a  wild  nature,  or  ferce  naturce  (18),  as 
deer,  hawks,  Sfc.  whose  increase,  so  as  to  profit  the  owner,  is 
not  annual,  but  casual  {r).     It  will  rather  be  our  business 

(r)  2  Inst.  651. 


not  the  tenth  toU,  or  tenth  dish  of  the  of  any  other  description.  (Gibs.  6^ ; 

com  ground,  belongs  to  the  parson  ;  Talbot  y.  May,  3  Atk.  18.) 

hut  the  tenth  part  of  the  clear  profits,  Besides   the    distinctions  of  tithe 

after  the  charges  of  erecting  the  mill,  noticed  in  the  text,  as  predial,  mixed, 

and   the   other  charges   of  servants,  and  personal,  there  is  another  divi. 

horses,  and  other  incidental  expenses  sion  of  them  into  great  and   8maU 

deducted.      (  Chamberlain  v.  Newte,  1  tithe,  which  will  be  adverted  to,  poBt^ 

Br.  P.  C.    160,  fol.  edit. ;  Manby  v.  in  the  note  to  p.  28. 

CVir/it,  2  Pr-  295.)  (17)   See  ante,   notes    13  and   14 

It  appears,  then,  that  for  all  com  to  this  page,   that  this   description 

mills,  ho-veTer  ancient,  If  they  have  holds  good  generally,  but  not  univer- 

been  aceustonned  to  pay  tithe,  and  for  saUy. 

aOoom  mills  erected  since  the  statute,  (18)  By  special  custom,  tithe  may 

tithes  must  be  paid.    But  where  the  be  payable  in  respect  of  animals  fera 

date  of  the  first  erection  of  an  ancient  natuns.     Custom,  if  well  established, 

mill  is  not  known,  and  it  has  never  and  not  inconsistent  with  positive  law, 

been  subject  to  the  payment  of  tithes,  or  public  policy,  is  conclusive  upon 

it  will,  in  legal  intendment,  be  taken  all  questions  of  tithe.     (See  stat.  27 

to  have  been  erected  btfore  the  sta*  Hen.  YIII.  c.  20.)     Perfectly  wild 

/»/e,  and  so  to  be  tithe  free.  (Bohun,  rabbits,  in  which  no  man  has  a  fixed 

127  ;  HmyheMv.BillmghuretfZGmli.  property,  are  not  titheable  of  com- 

GI4  ;  and  see  2  &  3  WilL  IV.  c.  100.)  mon  right,  when  taken.     {Wbrdeny. 

However,  if  any  additional  pairs  of  Benet,  1  Rolle's  Abr.  635.)    Even  of 

stones  are  added  to  an  ancient  mill,  it  rabbits  preserved  in  a  warren,  and 

seems  now  settled,  after  considerable  which  are  strictly  private  property,  it 

fluctuation  of  judicial  opinion,  that  seems,  no  tithe  can  be  demanded,  ex- 

tithe  must  be  paid  in  respect  of  the  cept  by  custom :  but  a  claim  to  tithes 

increased  quantity  of  com  ground,  in  kind  of  rabbits  from  a  warren,  or 

{Afanbyr.  Taylor,  3  Yes.  h  Bea.  71.)  to  a  fnodus  for  them,  may  be  esta- 

Cora  mills  only  are  regularly  subject  blished  by  proof  of  a  custom.     {Wal- 

to  payment  of  personal  tithe ;  but,  by  tony,  TVyon,  1  Dick.  248 ;  Ambl.  135.) 
custom,  tithe  maybe  pay  able  for  mills 
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to  consider,  1.  The  original  of  the  right  of  tithes*    2.  In 
whom  that  right  at  present  subsists.    3.  Who  may  be  dia- 
chargedy  either  totally  or  in  part,  from  paying  them« 
Theoriginof  1.  As  to  their  Original,  I  will  not  put  the  title  of  the 

clergy  to  tithes  upon  any  divine  right  (19),  though  such 
a  right  certainly  commenced,  and  I  believe  as  certainly 
ceased,  with  the  Jewish  theocracy.  Yet  an  honourable  and 
competent  maintenance  for  the  ministers  of  the  gospel  is, 
undoubtedly,  j*i£r«  divino;  whatever  the  particular  mode  of 
that  maintenance  may  be.  For,  besides  the  positive  pre- 
cepts of  the  new  (20)  testament,  natural  reason  will  tell  us, 
that  an  order  of  men,  who  are  separated  from  the  world, 
and  excluded  from  other  lucrative  professions,  for  the  sake 
of  the  rest  of  mankind,  have  a  right  to  be  furnished  with  the 
necessaries,  conveniences,  and  moderate  enjoyments  of  life, 
at  their  expense,  for  whose  benefit  they  forego  the  usual 
means  of  providing  them.  Accordingly,  all  municipal  laws 
have  provided  a  liberal  and  decent  maintenance  for  their 
national  priests  or  clergy :  ours  in  particular  have  estab- 
lished this  of  tithes,  probably  in  imitation  of  the  Jewish  law : 
and  perhaps,  considering  the  degenerate  state  of  the  world 


(19)  The  exceUent  BiBhop  Latimer,  cracy  apart,  it  has  tinee  been  proved. 
However,  hardly  deserved  to  be  called  by  the  learned  Selden,  (Tr.  on  Tithes, 
a  mere  "  dreamer,*'  (as  he  is  by  the  c.  5,)  that  "the  payment  of  tithe  to  the 
author  of  Grounds  and  Rnd.  of  Law  Christian  church  cannot  be  dated  fur- 
fit  Eq.,  p.  337,)  for  having  followed  aU  ther  back  than  the  close  of  the  4th 
the  judges  and  seijeants  of  the  Court  century.*'  (See  also  Prideauz  on 
of  Common  Fleas,  (see  Dyer,  43  a,)  Tithes,  139.) 

and  an  the  justices  of  the  Court  of        (20)   Rayner,  (Introduc.  ii.)  ob- 

King's  Bench,  (see  Parkint  v.  Hmde,  serves,  that  '*  our  author  might  have 

Cro.  Eliz.  161,)  in  referring  the  right  referred  to  the  Old^  more  properly 

of  tithe  in  the  English,  (as  was  clearly  than  to  the  New  Testament."    The 

the  case  with  respect  to  the  Jewish)  latter,  indeed,  it  is  believed,  affords 

priesthood,  to  a  divine  original.  When  no  positive  precepts  on  the  subject  t 

backed  by  such  high  lay  authority,  it  but  Rayner  rafers  to  the  following  au- 

was  hardly  to  be  expected,  that  church-  thorities  in  the  Old  Testament :  Levit. 

men  should  have  been  the  first  to  re-  zxvii.  32.    Numb.  zziv.  28.     Deut. 

duce  their  claim  to  a  lower,  though  xii.  6,  11,  12,  13,  28 ;  zzvi.  12.    2 

safer  and  more  tenable  ground.    Yet,  Chron.  zzzi.  5,  6,  12.  Nehem.  x.  37, 

whilst  the  chief  sages  of  our  law  still  38  ;  xiii.  5,  12.      Amos  iv.  4.    Mai. 

held  tithes  to  be  dnt  jure  A'vino,  Wick-  iii.  8, 10.    A  similar  remark  had  pre- 

liffe  published  the  doctrine,  that ' '  tithes  viously  been  made  by  Ay  Uife.  (Farerg. 

were  merely  alms,  and  by  no  means  of  505.) 
gospel  institution."  The  Jewish  theo- 
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in  general,  it  may  be  more  beneficial  to  the  English  clergy 
to  found  their  title  on  the  law  of  the  land,  than  upon  any 
divine  right  whatsoever,  unacknowledged  and  unsupported 
by  temporal  sanctions  (21). 

We  cannot  precisely  ascertain  the  time  when  tithes  were  '^^  ^<  <n. 
first  introduced  into  this  country.  Possibly  they  were  con-  tUi  country. 
temporary  with  the  planting  of  Christianity  among  the 
Saxons,  by  Augustin  the  monk,  about  the  end  of  the  sixth 
caitnry  (22).  But  the  first  mention  of  them,  which  I  have 
met  with  in  any  written  English  law,  is  in  a  constitutional 
decree,  made  in  a  synod  held  A.  D.  786  (s),  wherein  the 
payment  of  tithes  in  general  is  strongly  enjoined.  This 
canon,  or  decreci  which  at  first  bound  not  the  laity,  was 
effectually  confirmed  by  two  kingdoms  of  the  heptarchy,  in 

(«)  Selden,  c.  8,  s.  2. 


(21)  "In  point  of  natural  justice, 
it  b  dear,  that  the  clergy  have  a  claim 
to  fome  public  prorision,  and  tithe* 
are  the  speciea  of  anch  pnrriaion  pre- 
■cribed  by  the  municipal  law ;  the 
foundation  is  sufficiently  solid  on 
which  to  rest  their  title.*'  (ToU.  on 
Tithes,  11,  dting  Sim»  t.  Bamei, 
GwiU.687.) 

(22)  Upon  the  passage  in  the  text, 
ToDcr  (s.  3,  p.  6)  obseires,  "  if  the 
only  gnrand  for  the  surmise  is,  that 
the  payment  was  commonly  urged  and 
inciUeated  from  scriptural  teits,  as 
conaoiiaiit  to  the  divine  code,  then, 
it  may  be  referred,  with  equal  proba- 
bility, to  a  much  earlier  period  than 
that  of  Angustin's  miwion  from  Gre- 
gory the  great :  for,  Christianity  pre- 
Tailed  generally  among  the  Britons, 
and  many  ecftlwnastical  synods  were 
hoUen  here  anterior  to  the  Saxon  dy- 
nasty.*' Any  reader,  who  is  disposed 
topBirae  thii  subject  further,  (and,  it 
b  beUered,  whoerer  does  so  will  find 
the  trouble  of  examination  repaid  by 
the  interesting  nature  of  the  informa- 
tioa  he  will  acquire,)  may  discoTcr 
iocidenta]  iUustntione  of  it  in  Ter- 
Origen,  Enaebina,  Theodoret, 

rot.  n. 


Clemens  Romanus,  &c.,  or,  without 
the  labour  of  examining  these  original 
authorities,  he  may  find  summaries 
thereof  in  the  introduction  to  Cam- 
den's Britannia,  in  Usher's  Antiq. 
Brit.  Ecdes.,  in  Stillingfieet's  Orig. 
Brit.,  and  as  popular  (perhaps  as  ju- 
dicious) a  one  as  aiiy,  in  the  second 
section  of  the  second  chapter  of  Hen- 
ry's Hut.  of  England.  The  short  re- 
sult b,  that  the  truths  of  Christianity 
were  acknowledged  in  thb  country, 
by  some  converts,  as  early  as  the  time 
of  the  Apostles;  and  that,  as  three 
bbhops  of  the  Britbh  nation  assbted 
at  the  Council  of  Aries,  A.  D.  314,  the 
Christian  Chureh  must  have  obtained 
an  establbhment  here  for  some  time 
Qn  all  probability  for  a  considerable 
time)  preriously,  though  the  precise 
date  cannot  now  be  discoyered.  It 
would,  no  doubt,  be  an  error  to  sup- 
pose that  the  title  of  bbhop,  in  those 
early  days,  implied  any  thing  like  the 
temporal  dbtinction  and  wealthy  en- 
dowment which,  at  present,  accom- 
panies that  spiritual  rank.  Still,  the 
appointment  of  bbhops  denotes  a  re- 
cognized establbhment.  See  Vol.  lY. 
p.  105. 
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[•26] 


To  whom  tithes 
are  due. 


OF   RBAL   property: 

their  parliamentary  conventions  of  estateSi  respectirely  con- 
sisting of  the  kings  of  Mercia  *and  Northumberland,  the 
bishops,  dukesy  senators,  and  people.  Which  was  a  very 
few  years  later  than  the  time  that  Charlemagne  established 
the  payment  of  them  in  France  (t)  (23),  and  made  that 
famous  division  of  them  into  four  parts ;  one  to  maintain 
the  edifice  of  the  church,  the  second  to  support  the  poor, 
the  third  the  bishop,  and  the  fourth  the  parochial  clergy  («). 

The  next  authentic  mention  of  them  is  in  the  feodus  Ed- 
wardi  et  Cfuthruni  ;  or  the  laws  agreed  upon  between  king 
Outhrun  the  Dane,  and  Alfred  and  his  son  Edward  the 
elder,  successive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  those  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws  (ir) :  where- 
in it  was  necessary,  as  Guthrun  was  a  pagan,  to  provide  for 
the  subsistence  of  the  Christian  clergy  under  his  dominion; 
and,  accordingly,  we  find(d?)  the  payment  of  tithes  not  only 
enjoined,  but  a  penalty  added  upon  non-observance :  which 
law  is  seconded  by  the  laws  of  Athelstan(y),  about  the  year 
930.  And  this  is  as  much  as  can  certainly  be  traced  out, 
with  regard  to  their  legal  original. 

2.  We  are  next  to  consider  the  persons  to  whom  they  are 
due.  And  upon  their  first  introduction,  as  hath  formeriy 
been  observed  (z),  though  every  man  was  obliged  to  pay 
tithes  in  general,  yet  he  might  give  them  to  what  priests  he 


(0  A.  D.  778. 

(«)  Book  i.  c.  11.     Seld.  c.  6,  s.  7. 
Sp.  of  Laws,  b.  31,  c.  12. 
(tr)  Wilkins,  p.  51. 


{x)  Cap.  6. 
(y)  Cap.  1. 
{z)  Book  i.  Introd.  8.  4. 


(23)  With  respect  to  the  quadripar- 
tite diyision  of  tithes  mentioned  in 
the  text  abovei  and  in  Vol.  I.  p.  385, 
Toller  (p.  6)  thinks  it  was  not  only 
more  ancient  than  the  law  of  Charle- 
magne upon  the  subject,  bat  also  con- 
formable to  some  very  old  canon  or 
usage.  He  draws  this  inference,  rea- 
sonably enough,  from  the  answer  re« 
turned  to  Augustine,  who,  when  be 
inquired  of  the  Pope  as  to  the  bishop's 
portion  of  the  oblations  of  the  faith- 
ful,  was  told,  that  the  cuttom  was, 
generally,  to  make  such  a  division  as 


that  alluded  to: — a  division  which  has 
yery  long  been  disregarded.  With 
the  exception  of  the  chancel,  which 
the  rector  is  still  bound  to  repair,  no 
part  of  the  tithes  is,  at  the  present  day, 
applicable  to  the  maintenance  of  the 
church.  The  quanium  devoted  to  the 
poor,  depends  entirely  upon  the  volun- 
tary oharity  of  the  incumbent.  And 
the  bishop  no  longer  looks,  for  the 
due  support  of  his  rank,  to  a  partici- 
pation in  the  tithes  paid  to  the  paro- 
chial clergy. 
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pleased  (a)  (24) ;  which  were  called  arbitrary  consecrations 
of  tithes :  or  he  might  pay  them  into  the  hands  of  the 
bishop,  who  distributed  among  his  diocesan  clergy  the 
rerennes  of  the  charch,  which  were  then  in  common  (i). 
Bat,  ^hen  dioceses  were  divided  into  parishes,  the  tithes  of 
each  parish  were  allotted  to  its  own  particular  minister ;  first 
by  common  consent,  or  the  appointment  of  lords  of  manorsy 
and  afterwards  by  the  written  law  of  the  land  (c). 

^However,  arlntrary  consecrations  of  tithes  took  place  [  *27  ] 
again  afterwards,  and  became  in  general  use  till  the  time  of 
King  John  id).  Which  was  probably  owing  to  the  intrigues 
of  the  regular  clergy,  or  monks  of  the  Benedictine  and  other 
rules,  under  Archbishop  Dunstan  and  his  successors :  who 
endeavoured  to  wean  the  people  from  paying  their  dues  to 
the  secular  or  parochial  clergy  (a  much  more  valuable  set 
of  men  than  themselves),  and  were  then  in  hopes  to  have 
drawn,  by  sanctimonious  pret^ices  to  extraordinary  purity 
of  life,  all  ecclesiastical  profits  to  the  cofiers  of  their  own 
societies.  And  this  will  naturally  enough  account  for  the 
number  and  riches  of  the  monasteries  and  religious  houses, 
which  were  founded  in  those  days,  and  which  were  fi-e- 
qnently  endowed  with  tithes.  For  a  layman,  who  was 
obliged  to  pay  his  tithes  somewhere,  might  think  it  good 
policy  to  erect  an  abbey,  and  there  pay  them  to  his  own 

(a)  2  Inst.  646.     Hob.  296.  (c)  LL.  Edgar,  c.  1  &  2.     Canut. 

lb)  Seld.  c.  9,  s.  4.  c.  11. 

((f)  Seld.  c.  11. 


(24)    Prideanz,  (p.  302,)  oontro-  corporatioo.    The  objections  of  Pri- 

Terts  this.     Hit  arguments,  however,  deaux  cannot  displace  the  authority 

are  (ieeble ;  and  Bnm,  though  he  dtes  dted  by  Lord  Coke,  (from  the  Regist. 

thniiy  lays  no  stress  upon  them.     A  Brer.  36  b)  of  the  writ  in  which  £dw. 


migM  be  at  liberty  to  pay  tithe     III.  says,  "  quia  deckntu  cot^nimuM 
to  aiMrther  than  the  minister  of  the     m  qwhudam  dommicut  $t  HtiuUter 


nearest  a^K'ii^^  church,  yet,  that     magfMtetrtf/mmdommiei»9ui9,vobia 
mmister  nigfajt  compel  payment  to    prohibemut,  jm  aliquid  quod  m  dero" 


%  unless  the  payment  to  another  gaiiomem  dignUaiU  noitrm  eedere  iw- 

was  jftored*    And  the  general  discre-  kai  m  hoc  parte  attmUetUf  quooimmt' 

tion  allowed,  m  to  the  choice  of  the  <lo."  Lord  Coke  aeems  fully  justified 

party  to  whom  tithe.diould  be  paid,  in  inferring  from  this  writ,  that,  at 

■light    be  superseded  by   a  special  that  time,  both  the  king  and  his  sub* 

appR^iiation,  made  by  a  competent  jects  might  give  their  tithes  to  what 

nthoritff  in  firrour  af  a  certain  in-  spiritual  person  they  would.  (And  see 

dividual,   OT  particular  ecclesiastical  lindw.  117  ;  see  also  Vol.  I.  p.3S6.) 
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monks;  or  grant  them  to  some  abbey  already  erected: 
since,  for  this  dotation,  which  really  cost  the  patron  little  or 
nothing,  he  might,  according  to  the  superstition  of  the 
times,  have  masses  for  ever  sung  for  his  soul.  But,  in  pro- 
cess of  years,  the  income  of  the  poor  laborious  parish  priests 
being  scandalously  reduced  by  these  arbitrary  consecrations 
of  tithes,  it  was  remedied  by  Pope  Innocent  the  third  (e) 
about  the  year  1200,  in  a  decretal  epistle  sent  to  the  Arch- 
bishop of  Canterbury,  and  dated  from  the  palace  of  Lateran : 
which  has  occasioned  Sir  Henry  Hobart  and  others  to  mis- 
take it  for  ja  decree  of  the  Council  of  Lateran  held  A.  D. 
1 179,  which  only  prohibited  what  was  called  the  infeodation 
of  tithes,  or  their  being  granted  to  mere  laymen  (/);  where- 
as this  letter  of  Pope  Innocent  to  the  archbishop  enjoined 
the  payment  of  tithes  to  the  parsons  of  the  respective 
parishes  where  every  man  inhabited,  agreeable  to  what  was 
afterwards  directed  by  the  same  pope  in  other  countries  (g). 
This  epistle,  says  Sir  Edward  Coke  (A),  bound  not  the  lay 
subjects  of  this  realm :  but,  being  reasonable  and  just,  (and, 
[  "*  28  ]  he  might  have  ''^added,  being  correspondent  to  the  ancient 
law  (25),  it  was  allowed  of,  and  so  became  lex  terr<B.  This 
put  an  effectual  stop  to  all  the  arbitrary  consecrations  of 
tithes;  except  some  footsteps  which  still  continue  in  those 
portions  of  tithes,  which  the  parson  of  one  parish  hath, 
though  rarely,  a  right  to  claim  in  another (26);  for  it  is  now 
universally  held  (i),  that  tithes  are  due,  of  common  right, 
to  the  parson  of  the  parish,  unless  there  be  a  special  ex- 


(«)  Opera  Innocent.  III.  torn.  2,  p. 
452. 
(/)  Decretal,  1.  3,  t.  30,  c.  19. 


(^)  Ibid.  c.  26. 

(A)  2  Inst.  641. 

(t)  Regiat.  46.     Hob.  296. 


(25)  Oar  anthori  of  course,  does  not 
mean  to  contradict  here,  what  he  ad- 
ranced  two  pages  before,  aa  well  as  in 
Vol.  I.  pp.  Ill,  112,  namely,  that  the 
mxat  ancient  law  of  this  country  re- 
specting payment  of  tithe,  allowed 
every  man  to  pay  to  what  chnrch  or 
parish  he  pleased.  See  the  last  note 
and  the  next. 

(26)  '*  A  poHUm  of  tithes,  means  a 
profit  of  tithes  which  a  man  hath 
within  the  parish  of  another  parson  or 


yicar,  and  its  origin  most  hare  been 
in  times  when  it  was  lawAil  for  erery 
one  to  distribute,  and  pay  aa  he  chose, 
his  tithes,  or  any  portion  thereof,  to 
any  church  according  to  his  best  de- 
votion ;  and  there  was  no  restraint  to 
any  church  or  parish  in  certain  ;  so, 
by  continuance,  that  grew  to  a  right 
and  title."  (Dean  and  Gutter  qf 
Briitol  V,  Clarke^  Dyer,  84  b  ;  Gib- 
son*s  Codex,  663.  See  Vol.  I.  p. 
113.) 
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emption  (27).     This  ^^raon  of  the  parish,  we  have  formerly 
seen  (K),  may  be  either  the  actual  incumbenti  or  else  the 

(k)  Book  i.  p.  385. 


(27)  Soe  the  last  note.  It  nmst  also  {Bwy  8t.  BtUmmd't  cue,  Comyn, 
be  reoc^leetedf  that  some  landa  are  655 ;  Page  r,  Ifllfoii,  2  Jac.  &  Walk. 
itiD  eztra-iwiocliial,  and  to  the  tithes     522 ;  Bowiet  ▼.  AtHiUf  2  Keb.  162, 


aziaing  from  such  lands^  the  king  is  175 ;  Sydown  v.  ffoimet,  Cro.  Car. 

entitled.  Moreover,  landa  lying  with-  423 ;  but  see  Ingram  y,  T'kaeJhtont 

in  a  royal  forest  do  not  pay  tithes,  3  Eag.  &Y.  1242.)  And  the  priTilege 

althoB^  they  be  within  a  pariah,  of  exemption  from  payment  of  tithe, 


{Bmutier  ▼.  Wrigkij  Stylea,  137.     1  when  claimed  by  ecclesiastical  com- 

R<dL  Abr.  657.)  mnnities  merely  ratUmt  ordmiM^  was 

An  spiiitnal  persons  and  corpora-  restricted  to  lands  in  their  own  mann- 

tions  were   capable  of  haying  their  ranoe  and  occnpation.  {Vmmg  t.  iVoy. 

landa,  whfetlier  in  their  own  occnpation  /or,  2  Sag.  &  Y.  349  ;  Sladt  v.  DraH, 

or  not,  totally  discharged  from  pay-  Hob.  296.) 

ment  of  tithe,  either  by  real  compo-  The  king  may  prescribe  d$  non  da- 

ation,  (Domimm  ▼.  EUiey,  1  M'Clel.  &  eimandOf  and  so  may  tenants  of  the 

Tonnge,  23,)  by  prescription,  {Mark'  royal  demesnes ;   as  may  a  bishop, 

AaM  T.  Ans/A,  12  Pr.  131 ;  CUniU  r,  and  his  tenants  (seejwa/,  p.  31,  note.) 

Oraai,  3  Eag.  &  Y.  189,)  or  by  a  pa-  The  cases,  also,  of  tenants  of  certain 

pal  boll  of  exemption,  in  cases  where  estates  which  formerly  belonged  to 

mch  ban  waa  once  legaUy  recognised  religious  houses,  are  exceptions  to  the 

in  thia  eonntry.    {Wright  r.  HUder'  general  mle,  that  laymen  cannot  pre- 

sftai.  Hob.  309 ;   Page  v.  IFtlfoii,  2  scribe  de  non  deeimando ;  {Branehe''B 

Jac  &  Waft.  528 ;  Tawnieg  t.  7bm-  case.  Moor,  219  ;  Ckarill  ▼.  Oram,  3 

liasos,  2  Eag.  &  Y.  189.)  And  where  Eag.  &  Y.  1370 ;)  for  this  right  was, 

lands  appear  to  hafe  been  before,  and  at  the  dissolation  of  the  greater  abbies, 

at  the  time  of,  the  conndlof  Lateran,  reserved  to  the  crown,  and  its  gran- 

{StaoHeg  t.  Umikome,  Hard.  101,)  tees,  by  the  statute  of  31  Hen.  VIII., 

part  of  the  possessions  of  any  of  the  confirmed  by  2  &  3  Edw.  VI.  c.  13 ; 

greater  monasteries,  suppressed  in  the  but  to  support  the  prescription,  (be- 

time  of  Henry  Till.,  and  to  have  re-  fore  the  late  statute  of  2  &  3  Gul.  IV. 

mained  so  tin  the  dissolution ;  {Nor-  c.  100,)  the  lands  to  which  it  applied 

ton  ▼.  Hammond,  1  Younge  &  Jenr.  must  have  been  shown,  by  competent 

108 ;  WiiUtr.  Parrer,  2Y.&  J.  236;)  evidence,  to  have  been  possessed  by 

and  there  is  no  evidence  of  the  pay-  the  suppressed  religious  house,  before 

ment  of  tithes  for  those  lands  at  any  the  council  of  Lateran,  A.  D.  1215. 

time,  our  courts,  (even  before  the  re-  {Markham  v.  Smyth,  11  Price,  131 ; 

cent  statute  of  2  &  3  GuL  IV.  c.  100,)  Norton^.  Hammond,  1  Younge&  Jenr. 

them  as  discharged,  by  103.)    However,  usage,  which  could 


aome  way  or  other,  before  the  dissolu-     not  be  legaUy  accounted  for  on  any 
turn.  (Iian^wcy  Y.  JSooifce,  Amb.  291.)     other  hypothesis,  was  held  to  aiford 


It  was  said,  however,  thiat  as  privilege  such  competent  evidence ;  (jDohnmou 

of  order  waa  the  most  common  mode  v.  Eleleg,  M'Clel.  &  Y.  24 ;)  and  when 

of  exemption,  that  must  be  presumed  a  man  occupied   lands   which  came 

to  ^ve  been  the  original  ground  of  to  the  crown  at  the  dissolution,  dis- 

diseharge,  nnkas  some  other  is  proved,  charged  from  tithes,  and  such  property 
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appropriator  of  the  benefice;  appropriations  being  a  method 
of  endowing  monasteries,  which  seems  to  have  been  devised 


bad  been  the  subjectof  ordinary  trans-  unity  of  possession  had  been  in  factf 
fer,  by  the  same  sort  of  conveyances  or  according  to  legal  presumption, 
as  lay  fees,  Courts  of  Equity  would  perpehuUt  the  abstract  right  to  tithes 
lend  no  a8sifltaiioe.to  disturb  the  pos*  was  held  to  subsist ;  and  the  distinct 
session,  by  putting  the  occupier  to  actual  enjoyment  thereof  was  reviTed, 
pioTc  the  comaaeifGement  of  1±ie  title  wheneter  iJie  possession  was  severed. 
{WUiiamt  V.  BoeoM,  1  Sim.  &  Stu.  (#b«  v.  Bardweil,  Com. 511  ;  JiMrn* 
418),  but  sent  the  party  olaimlng  tithe  Dyer,  43>.)  The  5th  section  of  the 
to  make  out  his  case  at  law.  {Bemep  statute  of  2  &  3  GuL  IV.  e.  100,  en- 
V.  Hatvty,  V  Ves.  127.)  Unity  of  acta,  that  the  time  daring  whidi  lands 
possession,  at  the  time  of  the  dissolu*  shall  be  holden  by  persons  entitled  to 
tion,  in  the  reign  of  Henry  YIII.  of  a  the  tithes  thereof  shall  be  ezduded, 
parsonage,  and  of  lands  which  would  when  computing  the  periods  necessary 
otherwise  have  been  liable  to  pay  tithes  to  give  validity  to  prescriptions,  and 
thereto,  always  afforded  tLprimdfaeU  claims  of  modu».  And  as  the  tithes 
evidence  of  an  immemorial  prescrip-  in  such  cases  are  considered  as  an  in- 
tion  de  non  dedmrndo,  if  the  union  terest  subsisting  independently,  not- 
could  not  be  shown  to  have  taken  place  withstanding  the  unity  of  possession 
within  time  of  memory^  and  there  was  of  the  land ;  a  previously  established 
no  evidence  pf,  tithes  having  ever  been  modus,  though  its  payment  must,  of 
paid ;  (Peske's  Law  of  Evid.  416, 417.  course,  be  suspended,  will  not  be  de- 
ZloiiM/^0v.CWr^eene,Cro.Jac.454  ;)  stroyed  by  such  unity  of  possession, 
though  a  legal  foundation  for  the  pre-  (^CkamberM  v.  Hathwy^  Moor,  528.) 
sumption  must,  of  course,  have  been  It  has  been  said,  that  a  county,  or 
first  laid,  by  satisfying  the  Court  which  hundred,  or  district,  may  prescribe  m 
had  to  decide  upon  the  question,  that  wm  deeimandot  but  this  is  much  too 
such  unity  of  possession  did,  at  all  broadly  laid  down.  With  respect  to 
events,  exist  at  the  time  of  the  disso*  articles  which  are  titiieable  de  /aire, 
lution  ;  (FhiUips  on  Evid.  c.  7,  s.  7 ;)  no  such  prescription.  In  any  sense  of 
but,  we  have  just  seen.  Courts  of  the  word,  holds.  To  a  daim  of  tithe 
Equity  were  not  technically  precise  of  articles  wliieh  are  only  titheable 
and  rigid  with  respect  to  the  evidence  by  custom,  indeed,  a  custom  de  ntm 
which  they  required  on  this  head.  Mere  dteimando  is,  of  course,  the  best  aa- 
unity  of  possession,  however,  when  swer  which  can  be  given ;  but  this  is 
the  union  cannot  be  proved  to  have  not  prescribing  for  a  prmlefft  of  ex- 
taken  place  within  time  of  memory,  emption,  It  is  merely  asserting  that  the 
wsats  the  most  essential  quality  of  common  law  rights  of  the  parties  are 
a  prescription,  as  the  limits  of  pre-  §tot  affected  by  any  prescriptive  usage, 
scription  were  understood  before  the  (StekMy.WbodemnitAMod, 344 ;  Paye 
statute  already  referred  to,  passed,  v.  Wilmm^  2  Jac.  &  Walk.  523.)  In 
(Case  of  the  Abbot  qf  Tewketbwyf  no  other  cases,  but  those  above-men- 
dted  in  Protp«e*«  case,  4  Leon.  47.)  tioned  as  cases  of  exception,  can  a 
Whenever  the  right  to  tithes,  and  the  prescription  in  ntm>deeimaiuh  be  set 
occupation  of  the  land  whence  they  up  in  bar  of  the  claim  of  tithes ;  (Fan^ 
arise,unite,a  suspension  of  actual  pay-  ektuo  v.  Rotkerhamt  1  Eden,  292; 
ment  must,  no  doubt,  result ;  but,  Heaikeote  v.  Aldridge,  1  Mad.  243 ;) 
(prerioQsly  to  the  late  act,)  unless  the  for  these  belong,  of  common  right,  to 
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by  tUe  regular  clergy,  by  way  of  substitution  to  arbitrary 
consecrations  of  tithes  (/). 

(/)  In  extra-parochial  places,  the     right  to  all  the  tithes.     (See  Book  i. 
king,  by  his  royal  prerogatiye,  has  a     p.  113, 284.) 


the  panon  of  the  parish  in  which  the  when  it  can  be  inferred,  from  satis- 
tithfablft  things  are  produced ;  and^  factory  endenoe,  that  it  did  once  ex- 
eqsaUy  so,    whether  he  be  spiritual  ist ;  (Haws  ▼.  Swaime,  2  Cox,  179 ; 
rector  or  lay  impropriator.     (Meadt  Cka(^fe/JY. /Vy«r,  IPr.  256  ;  Heath- 
T.  Norkmry^  2  Pr.  345 ;  8.  C.  3  BUgh,  cote  ▼.  Matmoariag,  3  Br.  217 ;)  but 
224,  252,  272  ;  NagU  T.  Bdwardg,  still,  a  defendant  who  insists  on  a  real 
3  Anstr.  705  ;    Boulton  t.  Bieharda,  composition,  cannot  allege  mere  uon- 
6  Pr.  493.)     A  defSendant  to  a  bill  in  payment  as  evidence  that  such  a  deed 
eq[«ity,  brougfat  for  tithes  in  kind,  once  existed.  (FF%i/eT.X«M/«,  3  Swanst. 
may,  no  doubt,  have  the  benefit  of  a  346  ;     BuUm  t.  Michell,  2  Pr.  399  ; 
compoaition  real,  if  he  can  show  it  to  Bolton  ▼.  The  Bishop  qfCarlule,  2  H. 
have  had  eziatenoe  ;  (Beimet  t.  Sh^'  Bla.  263.)  Retainer  of  tithes,  (unless 
JmgtmLt  4  Pr.  146  ;)  and  to  hare  been  such  retainer  has  continued  the  full 
duly  entered  into,  with  tl\9  concur-  period  declared  to  be  necessary  by  the 
reace  oX.  all  proper  parties ;  (see  the  act  of  2  &  3  Gul.  IV.  c.  100)  will  not, 
2nd  section  of  the  act  of  2  and  3  Gul.  alone,  justify  a  presumption,  that  a 
rV.  c.  100 ;)  provided  also  he  put  this  legal  giant  thereof  must,  at  some  time, 
defence  properlyon  the  record.  {jSher-  have  been  made ;  it  will  be  necessary 
wood  ▼•  TFuicAeoai^e,  Cro.  Eliz.  293 ;  also  to  show  the  sctual  pernancy  and 
Souit  ▼.  Dmry,  Cro.EUz.  814.)  But,  receipt  of  the  tithes,  as  an  interest 
as  there  is   a  dear  distinction  with  distinct  from,   and  independent  oi^ 
respect  to  the  evidence  by  which  a  title  to  ^e  land  from  which  they  ac- 
modMM  and  a  composition  real  may  be  crue.  {Scoii  v.  Airey^  3  GwiU.  1174  ; 
si^iported,  the  occupier  of  land  must  Heatheote  v.  Aldridge,  1  Mad.  244  ; 
not  luU  the  tithe  owner  into  security,  Meade  v.  Norbury,  2  Pr.  366.) 
by  giving  him  reason  to  suppose  no         If  a  defence  of  composition  real 
other  defence  than  that  of  modut  will  might  be  supported  by  evidence  of 
be  set  up.  (Betmei  v.  Neale^  Wightw.  usage,  so  as  to  give  it  the  character 
362  ;  MiUerv.JacJtMQUt  1 Y.  &  J.  90  ;  of  a  modus,  no  defendant  in  a  tithe 
Page  V.  Wiletm,  2  Jac.  &  Walk.  533.)  suit,  before  the  late  act,  would  ever 
It  is  tme  that  a  modus  may  have  have  been  advised  to  plead  a  modus  { 
originated,  it  is  even  probable  that  when,  by  pleading  at  once  a  composi- 
most  moduses  did  originate,  in  a  com-  tion  real,  he  could  have  bad  the  ad- 
position  s   (Cktgmum  v.    Moiuim,  2  vantage  of  showing  non-usage,  and 
P.  Wms.  573 ;)  but  then,   a  modus  would  also  have  got  rid  of  any  objec- 
most   (before    the  late    statute,    so  tion  on  the  score  of  rankness  ;( fTanf 
often  already  referred  to,)  have  been  v.  Shepherd,  3  Price,  625;    Eetcmari 
proved  to  have  had  existenoe  from  v.  JTiit^ico/tf,  4  Mad.  141 })  whichob- 
the  remotest  time  of  kgal  memory ;  jection,  if  made  out,  was  fatal,  before 
whilst  a  real  composition,    insisted  the  late  act.    There  is  an  established 
on  as  snch,  mast  have  commenced  barrier  separating  modus  (considered 
vithin    time    of   memory,    and    its  as  a  j}re«cra]p/tve  payment)  from  com- 
commencement  mnst   be  proved ;  it  position  real,  (which  must  have  had 
ii  not,  indeed,  absolutely   necessary  its  origin  under  an  ifuttrument  made 
to  produce  the  deed  of  composition,  within  time  of  memory  ;)  the  two  de- 
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Lands  and  their 
oecapien  may 
be  exempted 
from  the  pay- 
ment of  tithes, 
in  part  or  totally. 


OF   BEAL    PROFBRTY 


3.  We  observed  that  tithes  are  due  to  the  parson  of  com- 
mon right,  unless  by  special  exemption;  let  us  therefore 


fences  difFer,  both  aa  to  their  natnre 
and  aa  to  the  proof  by  which  they  must 
respectively  be  supported:  (see  the 
next  note :)  and,  aa  a  general  rule,  a 
court  of  equity  will  not  direct  an  issae 
to  try  a  composition  real,  when  the 
defendant  in  the  suit  has,  by  his  an- 
swer, only  alleged  a  modus.  (JSeimel 
y.  JVMfo,  Wightw.  361 ;  Haw  ▼. 
Swdme,  2  Cox,  179.)  Howerer,  where 
there  has  been  a  mere  OTersight  in  the 
form  of  laying  a  modus,  but  the  mis- 
take does  not,  in  point  of  Hd,  mate- 
rially affect  the  substance  and  nature 
of  the  defence,  courts  of  equity  hare 
sometimes  directed  an  issue  according 
to  the  truth  of  the  case ;  {Prevott  t. 
Bemui,  1  Pr.  239;  Maihekr.  Br&wte, 
Ambl.  423 ;  Blake  y.  Veysie,  3  Dow, 
191 ;)  and  it  seems  not  inadmissible 
to  lay  a  defence  in  the  altematiye  ;  it 
is,  at  least,  a  course  exempt  from  the 
objection  of  being  a  surprise  practised 
upon  the  tithe  owner.  {Leaeh  y.  Bat- 
Icy,  6  Pr.  508.) 

A  modus  waa  termed  rank,  when 
its  amount  is  so  large  aa  to  have 
greatly  exceeded  the  yalue  of  the  tithea 
at  the  period  when  Richard  I.,  de- 
parted on  his  crusade  (A.  D.  1189), 
from  which  period  the  date  of  legal 
memory  was,  in  all  cases,  formerly'held 
to  commence ;  and^tiie  recent  statute 
of  2  Gul.  IV.  c.  71,  which  shortened 
the  time  of  prescription  in  certain 
cases,  expressly  excepted  questions 
of  tithe  from  the  operation  of  the  act ; 
but  the  statute  of  2  &  3  Gul.  IV.  c. 
100,  enacted,  that  **  when  the  render 
of  tithes  in  kind  shall  be  demanded  by 
any  coit>oration  sole,  then  every  pre- 
scription or  claim  of  a  mo^hadeeimam' 
di,  or  of  exemption  from  or  discharge 
of  tithes  shall  be  yalid  and  indefeasi- 
ble upon  evidence  showing  payment  or 
render  of  the  modus,  or  eigoyment  of 
the  land  without  payment  or  render  of 


tithes,  money,  or  other  matter  or 
thing  in  lieu  thereof,  for  and  during 
the  whole  time  that  two  persona  in 
succession  shall  have  held  tiie  offloe  or 
benefice  in  respect  whereof  such  ren- 
der of  tithes  in  kind  shall  be  claimed, 
and  for  not  less  than  three  years  after 
the  appointment  and  institution  or 
induction  of  a  third  person  thereto. 
Frovided  that,  if  tBe  holding  of  such 
two  persons  shall  have  been  leas  than 
sixty  years,  it  shall  be  necessary  to 
show  such  payment  or  render  of 
modus  made,  or  such  enjoyment  had, 
during  such  further  number  of  years, 
either  before  or  after  such  time,  as 
shall  be  sufficient  to  make  tiie  full 
period  of  sixty  years,  and  also  the 
said  further  period  of  three  years 
after  the  appointment  and  institution 
or  induction  of  a  third  person  to  the 
same  office  or  benefice,  unless  it  shall 
be  proved  that  such  payment  or  ren- 
der of  modus  was  made  or  enjoyment 
had  by  some  consent  or  agreement, 
expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing."  And  the 
statute  of  3  &  4  Qui.  IV.  c.  27,  after 
enacting  that  the  word ' '  land  "  should, 
in  that  act,  extend  to  tithea  (other 
than  tithes  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole),  and 
that  the  word  "  rent'*  should  extend 
to  all  sums  of  money  payable  out  of 
any  land  (except  moduses  or  compo- 
sition belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole),  proceeds 
ftirther  to  enact,  that  no  land  or  rent 
shall  be  recovered  but  within  twenty 
years  alter  the  right  of  action  accrued ; 
and  that,  at  the  determination  of  the 
period  limited  by  the  act,  not  merely 
the  right  of  action,  but  the  title  of  the 
party  claiming  such  land  or  rent  shall 
be  extinguished. 

The  operation  of  these  acts  wiU,  by 
and  by,  get  rid  of  all  disputes  as  to 
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thirdly^  who  may  be  exempted  from  the  payment  of  tithes. 


Bodns,  and  with  them,  of  conne,  all  a  nim  of  money  waa  alleged  to  be 
qnodons  as  to  the  rankneas  of  mo-  payable  for  a  lamb,  or  any  other  par- 
doses ;  bat,  aatlie  first  of  die  acta  cited  ticolar  apedea  of  produce,  it  migiht  be 
my  not  bare  its  foil  and  complete  easy  enough  to  aacertain  what  waa,  at 
dMt  foe  more  than  half  a  centmry  to  any  period  of  onr  history,  the  Talne 
COBB,  It  may  not  be  amperllnonB  to  of  a  lamb,  or  any  afanOar  article ;  and 
iatimafee,  ahovtly,  some  of  the  leading  thence  to  form  a  fidr  conjecture,  idie- 
nka  on  the  enbject  of  rankneas.  ther  the  modua  prescribed  for  in  dis- 
Ranknfa  ia  merely  eYidence,  throw-  ehaige  of  tithe  of  such  articlea,  could 
\ag  anspioon  upon  the  alleged  anti-  haTc  had  its  origin  in,  or  before,  the 
quty  of  the  payment :  it  forma  no  ob-  tweUtti  century.    But  the  Talue  of 
jcetion  in  pmnt  of  law  to  the  modus,  land  fai  a  particular  pariah,  and  what 
If  that  can  be  ahown,  or  fiuriy  in-  compenaationjwr  acre  for  tithe  it  may 
fared,  to  have  existed  immemorially,  have  been  reasonable  to  give,  is  a^ery 
the  ••— «*^c  ezoibitance  of  the  pay-  complicated  queation.    It  is  at  least 
meat  fnraia  no  legal  objection  to  it.  equally  so,  when  the  contest  is  aa  to 
{</Oomur    ▼.    CboA,   6  Vea.    672;  the  Talidity  of  a    farm  modus,   and 
Cttapmsai  y.  Stmiih^  2  Yea.  aen.  515.)  the  invalidity  of  such  a  modus  waa 
The  question  of  rankneas,  then,  is  one  very  rarely,  if  ever,  detennined  on  the 
of  fact,  rather  than  of  law,  and  ia  ground  of  rankneas,  without  an  issue, 
aaaally  sent  to  a  jury,  when  the  least  if  the  party  setting  up  the  modus  de- 
doubt  arises;  indeed,  a  modua  was  sired  one.     (Mkf/na  y.  Lord  WU- 
never  established  agamit  a  panon,  liNi^A^(foBroilf,2Anst.  403;  O'Cba- 
bcfore  the  late  act,  without  a  trial  at  aar  t.  Cook,  6  Vea.  672  ;  8  Yes.  536 ; 
law,  if  he  desired  an  iasue ;  (SMori  t.  CS^pmsa  y.  JSmiik,  2  Yes.  sen.  514  ; 
X«s,  2  Jac.  &  Walk.  497 ;  WiUiamg  White  y.  Xcafo,  4  SCad.  224  ;  and  aee 
▼.  FHetf  4  Pr.  156 ;)  but,  iriiere  the  poot,  note  31,  to  p.  29.) 
rankneas  of  a  modua  waa  unqucation-  For   the   encouragement  of  hue- 
aUe,  and  the  immemorial  antiquity  of  bandry,  whether  the  grasa  growing  on 
such  excess  of  payment  waa  not  satia-  the  headlanda  of  com-fielda  be  con- 
ftdtontf  established ;  it  waahdd,  be-  sumed  in  its  green  state,  or  made  into 
yond  aU  doubt,  competent  to  courts  hay,  the  common  law  exempts  it  from 
of  equity  to  decide  upon  such  matters  payment  of  tithe,  pnmded  the  head- 
of  fiaet,  if  they  thought  proper,  with-  landa  are  not  of  greater  extent  than 
out  sending  tiie  case  to  a  jury ;  and  ia    fairly  required   for    turning   the 
the  exerdse  of  thia  right  waa,  as  the  plough.    The  same  common  law  ex- 
law  formerly  atood,  frequently  a  mer-  emption  extends  to  after-pasture,  and 
cilnl   Baying  of  expense  to  all  the  to  agiatment  of  such  beasts  as  the  par- 
parties.    (BUkop  y.  Ckiekeoter,  2  Br.  son  hath  tithes  of,  and  of  the  farmer'a 
163; /m  y.  ^eciU^,  4  Pr.  88;  FMtr  own  beasto  of  the  plough.     Wood 
y.  lAfrd  Grm/eo,  1  M'CIel.  &  Y.  379 ;  uaed  in  hedging  or  fencing  com  of 
Gooileio^A  y.  PoweU,  2  Russ.  229.)  which  the  paraon  haa  the  tithe,  or  for 
The  objection  of  rankneas  waa  held  hop-poles  where  the  paraon  or  yicar 
mon  aafely  applicable,  with  reference  haa  tithe  of  hops,  and  generally  all 
to  the  yalne  of  particular  things,  for  wood  employed  in  making  or  repair- 
which  the  modus  had  been  set  up,  ing  the  farmer'a  own  utenails  of  hus- 
than  as  a  rule  for  judging  of  the  an-  bandry,  or  in  burning  bricks  for  the 
tiquity  of  a  modus  dependent  on  the  purpose  of  repairing  his  homestead 
v^ie  of  lands.     For  instance,  where  within  the  parish,  was  formerly  held. 
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and  how  lands,  and  their  occupiers^  may  be  exempted  or 


in  like  manner,  to  be  by  the  common 
law  exempted  from  titbe.  (2  Inat, 
651,  652  ;  GrymMM  t.  Lew§if  Cro. 
Elis.  447 :  Gr€m  v.  Hun,  Cro.  Elis. 
702 ;  Jauee  t.  Parker,  Cro.  Jac.  575.) 
With  reapect  to  theie  aiticlea»  how- 
erer,  the  eariier  deciaiona  and  die/a 
mnat  now  be  qnalified.  In  the  modem 
oaae  of  WiUU  t.  Siane,  (1  Yonnga  & 
Jenr.  274,)  Chief  Baron  Alexander, 
after  reriewing  all  the  leading  antho- 
ritiea  bearing  on  the  qneation,  de- 
clared them  to  stand  oppoied  to  each 
other.  Hia  Lordahip  added,  with  re* 
apeot  to  the  exemption  of  wood  naed 
for  hop-polea  upon  a  farm,  for  hurdlea 
to  fold  aheep,  for  repairing  hedges, 
for  land-draining  on  the  farm,  and  for 
fuel  in  the  hnabandry  house,  in  early 
times,  the  weight  of  authority  ia  in 
favour  of  the  mle  being  a  role  at 
common  law ;  but  in  after  times  the 
weight  of  authority  is  the  other  way. 
The  alleged  principle,  that,  by  such 
an  application  of  the  article  in  ques- 
tion, the  incumbent  reoeiTCs  uberwrti 
deemuu,  proves  too  much.  The  whole 
produce  of  the  farm,  consumed  in  the 
house,  would  be  exempt  upon  the 
same  ground.  Beaides,  tithes  are  due 
the  moment  the  produce  is  severed 
and  can  be  conveniently  divided; 
therefore,  the  subsequent  use  of  the 
article,  not  perhaps  to  be  determined 
for  months,  ought  not  to  determine 
the  liability  to  tithe.  Lord  Hard- 
wicke,  (in  Waiton  v.  JVyan,  1  Dick. 
245,)  had  previoualy  said,  '*  the  sub- 
sequent use  of  a  thing  cannot  add  or 
take  away  a  titheable  quality;  a. case 
may,  indeed,  be  put,  where  the  uae 
determines  whether  a  thing  i»  tithe- 
able,  viz.  where  wood  is  cut  to  be  burnt 
in  the  honae  of  a  parishioner,  within 
the  parish,  in  which  case  it  is  not  liable 
to  tithe ;  but  this  is  not  by  common 
right,  but  by  special  custom."  (And 
see  Pmff€  v.  Wiliom,  2  Jac.  &  Walk. 
523;  Brdnmt  v.  Ri^,  Gwill.  965.) 


The  statute  of  2  &  3  Edw.  V I .  c.  1 3 , 
s.  5,  does  give  an  unquestionable  en- 
couragement to  agriculture,  by  enact- 
ing that  all  McA  barren  heath  or  waate 
groonda,  not  discharged  firom 
but  which,  before  that  time  had 
bamn  and  paid  no  tithaa  by  reason  of 
the  same  barrenneas,  as  then  were 
or  thereafter  should  be  improved  and 
converted  into  arable  or  meadow 
ground,  should  from  theocefoi^  q/ter 
the  md  mui  term  ^ifsevm  yaaiv  next 
after  such  improvement,  pay  tithe  for 
the  com  and  hay  growing  thereon.  By 
the  previous  section,  all  foimer  legal 
dischaigea  from  tithe  were  preserved  i 
and  the  section  next  following  provides, 
that,  if  the  barren  lands  had  before 
that  time  paid  any  tithes,  the  owners 
should,  for  seven  years  after  the  im- 
provement of  the  ground,  pay  sueh 
Icind  of  tithe  as  was  paid  for  the  same 
before  the  said  improvement. 

The  criterion  for  determining  whe- 
ther land  be,  or  be  not,  of  such  a  na- 
tnre  as  to  come  within  the  purview  of 
this  statute,  ia,  to  inquire  whether  it 
does,  or  does  not,  require  extraordinary 
expenditure,  either  in  manure  or  la- 
bour, to  bring  it  into  a  proper  state  of 
cultivation.  (Warwick  v.  CbHtnt,  3 
Man.  &  8el.  362 ;  5  Man.  &  Sel.  171; 
KmgmmU  v.  BUlmgOey,  3  Pr.  472.) 

If  an  estate  be  exempt  from  tithes, 
a  common  appendant  or  appurtenant 
thereto  ia  entitled  to  the  same  exemp- 
tion. (Lambert  v.  Cummmg,  Bonb. 
138.)  But,  where  an  eatate  in  one 
parish  has  a  right  of  common  appurte- 
nant inanother  pariah,  atcommon  law, 
and  by  general  presumption,  all  tithea, 
renewing  upon  the  common  are  due  to 
the  incumbent  of  the  pariah  in  iHiich 
the  common  is  situate :  custom  may, 
however,  vary  this,  and  assign  the  tithe 
to  the  incumbent  of  the  parish  in  which 
the  tenement,  whereto  the  common  is 
appendant,  is  situated.  (The  Biekap  qf 
Cariiile  v.  Biain,  1  Y.  &  J.  131.) 
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discharged  firom  the  payment  of  titheB,  either  in  paif  or 
totally,  first,  by  a  real  compoaitioD ;  or,  secondly,  by  cus- 
tom or  prescription. 


Hie  nKMl  exteniHe  gniiliScttioB,  tithM,  itiU,iftheTianrliu  wedl/time 
bowBTer,  «f  tlie  gesflral  right  of  the  outof  mind,  or  for  a  long  time,  to  take 
penon  of  a  pariah  to  reeehre  all  the  thoie  tithca,  o«r  oonrtfwill,  from  the 
tithet  aecrviii^  therein,  aiiaee  when-  long  poaaeaaion,  preaome  that  the  ▼!- 
cfcrthepanoiMigelaappropriate,(that  earage  waa,  at  tome  time  or  otiier, 
ia,  in  the  haiifda  of  a  qwitoal  eoipora-  legaUyangmented:  (TVryawT.  Brmztm' 
tnn,  aee  VoL  I.  p,  386,  n.  32,)  or  im-  Note  CoUeg;  Hardr.  329 ;  KemmeoH 
propriate,  (that  {a,  in  lay  ha»ia,)aBd  ▼.  Watmm,  2  Pr.  260,  n ;  WooUey  ▼. 
•tiemrmge  im  emdomed  witM  pttri  of  the  BrOMmhiU,  M*CleL  331,  338 ;  hmuat 
tithca.    Th«  appointment  of  ncan,  t.  Wkarmby,  1  Y.  &  J.  555 :)  and 
m\aA  had  prrriooaly  heen  matter  of  whererer  the  vicar  haa  enjoyed  all  the 
grat  acandal,  waa  regulated  by  the  tlihca  of  the  clam  navally  called  amall 
rtatatea  of  1 5  Rich.  II .  c.  6,  and  4  Hen.  tithes,  which  had  been  theretofore  pro- 
rv.  c  12.  Theae  atatotea  direct,  that  dnced,  the  faet  of  inch  enjoyment  will 
cfery  vienr  ahall  haye  a  competent  and  bereccived  aaeridencethat  theendow- 
dmahie  endowment,  but  do  not  for-  ment  contained,  in  general  terma,  a 
ther  define  ita  amoont  or  nature :  the  grant  of  the  amaU  tithei.  Whence,  it 
awatf  tithea  hmve,  in  most  instancea,  will  neoeaiarily  follow,  he  onght  to  re- 
been  aaaigwrd  for  thcTicar'a  proriaion,  ceiT<s  the  ttthea  of  any  new  produc- 
bat  the  naage  was  not  inyariable  in  tlona,  or  artidea  of  modem  introdnc- 
dtts  reapect.     The  prindple  appean  tion,  which  belong  to  the  claaa  falling 
to  haye  been,  that  a  third  of  the  rere-  within  the  deicription  of  small  tithes, 
nnea  of  the  panonage  should  be  as-  {WUHa  t.  Farrer,  2  Y.  at  J.  227; 
signed  to  die  vicar ;  and  where  the  Byam  ▼.  Booths  2  Pr.  271.)    Bat,  in 
miaU  tithea  did  not  amount  to  such  order  to  establish  a  vicar's  claim  to 
third  share,   then  some  part  of  the  tithea  not  included  in  his  endowment, 
greater  tithes  were  granted  to  make  up  the  evidence  of  uniform  perception 
the  deficiency.  Tithea  of  com  and  hay  ought  to  be  satisfactory.     (Stokea  v. 
are  universally  conaidered  to  be  great  Bdmeade§,  1  M*Clel.  &  Y.  447.)  And, 
tithea:  tithe  ofwood  is  generally  called  notwithstanding  the  endowment  of 
a  great  tithe ;   but  local  usage  may  a  vicarage  expressly  comprises  the 
vary  the  character  of  thia  article :  (^tcy  -  tidies  of  certain  specified  productions, 
noldi  V.  Gnem,  2  Bulst.  27  ;  8.  C.2  sUU,  if  the  uninterrupted  perception 
RoQe'a  Ahr.  335 :)  all  other  predial  and  enjoyment  of  those  tithes,  by  any 
tithea,  together  with  all  mixed  and  per-  other  ecclesiastical  person  or  oorpo- 
sonal  tithea,  are  ranked  in  the  class  of  ration  ia  proved,  it  will  be  presumed 
snudl  tithea.  (Degge,  pt.  2,  c.  1 ;  Gibs,  that  the  tithes  in  question  were  legally 
663;  Wata.  c.  39.)    The  claims  of  c  dissevered  from  the  vicange,  before 
vicar,  however,   are  entirely  depen-  the  reatraining  atatutes  of  13  Elis.  cc. 
dent  upon  the  endowment.  It  is  not,  10  6c  20  prohibited  such  alienation, 
indeed,  abaofaitely  neoeaaary  to  pro-  (Xof^JDar/moii/Av.  J{o^«rft,  16£aat, 
daee  the  original  inatmment  of  en-  339 ;  Flamahaw  v.  Jtoiherham,  1  Eden, 
dowment,  (CrimeM  ▼.  Smiik,  12  Rep.  296.) 

4,)  prescription  may  anpply  its  place,  Allecdesiaatical  penona  are  capable 
if  it  be  loat :  nay  more,  although  the  of  prescribing  nnumdechmmdOf  in  re- 
original  endowment  ia  produced,  and  spect  of  lands  which  they  hold  in  their 
foindaot  to  oontaiii  a  gnmt  of  certain    spiritual  character ;  and  their  lessees, 
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1.  By  eompo-         Firsti  8  real  composition  (28)  is  when  an  agreement  is 
made  between  the  owner  of  the  lands;  and  the  parson  or 


it  seemSy  though  laymen,  may  also  be  however,  (in  his  Cod.  tit.  30,  c.  5,) 
discharged,  if  a  prescription  compre-  Watson,  (CI.  L.  501,)  and  Degge, 
bending  them  be  alleged  and  proved,  (pt.  2,  c.  20,)  agree  that  a  composi- 
bnt  not  otherwise.  {BUhcpqfLmeoim  tion,  in  consideration  of  money  pay- 
▼.  Cooper,  Cro.  Elis.  216;  Wrighi  ▼.  ment8,maybe  area/ composition,  jnst 
Wright,  Cro.  Elix.  511.)  Where  the  as  well  as  if  the  recompense  to  the 
rector  or  Ticar  is  in  possession  of  glebe  incumbent  consisted  in,  or  aitMe  out 
within  the  parish,  neither  of  them  wUl  of,  lands.  They  also  say,  that  any 
pay  tithe  to  the  other  in  respect  of  such  other  thing  rendered  or  done  for  the 
occupation,  (  YFoTiiefi,  ^fc.  iifSt.  PauP*  ease,  profit,  and  advantage  of  the  par- 
T.  The  Dean,  4  Pr.  77,)  unless  there  son  or  vicar  to  whom  the  tithes  did 
be  some  special  provision  touching  the  belong  may  constitute  a  real  compo> 
sutject  in  the  endowment  of  the  vicar-  sition.  A  great  m^ority  of  the  twelve 
age.  {Btineo  v.  Barkidaie,  Cro.  Elis.  Judges  (if  indeed  any  one  was  dissen- 
579;  Wairiek  v.  Cfropton,  Gwill.  470 ;     tient  as  to  this  point)  ^pear  to  have 

Sandert  v.  ByaU,  Gwill.  537.)  considered  this  a  just  account  of  the 

The  reader  who  is  disposed  to  go  meaning  of  the  word,  in  Knighi  v. 

ftirther  into  the  doctrine  of  appropri-  HaUey  (2  Bos.  &  PuU.  205).     It  had 

ations,  and  to  investigate  the  origin  of,  been  so  held,  long  before,  by  the  court 

and  the  motives  inducing,  the  prac-  of  King's  Bench,  in  the  case  of  Sy- 

tice,  may  find  it  learnedly  discussed  in  downe  v.  Hobne,  (W.  Jones,  369,) 

the  report  of  the  great  case  of  (Traidbfi  as  well  as  by  Mr.  Justice  Reynolds, 

y.Bi9hop  qfLmeoln,  Plowd.  493 — ^503.  in  Ck^man  v.  Afoiuofi,  (Mosely,  286,) 

And  there  is  a  good  popular  account  with  whom,  as  appears  by  the  report 

of  it  in  Bum*s  Eccl.  L.,  under  the  of  the  same  case  in  Fits-Gib.  120, 

proper  title.  ,  Lord  King,  C,  and  Mr.  Justice  For- 

It  has  been  thought  convenient  thus  tescue,  agreed.     Such  also  was,  ap- 

to  bring  together  a  summary  of  the  parently,  the  opinion  of  Chief  Baron 

leading  exemptions  from  the  ordinary  Eyre,  in  ffawee  v.  Swayne,  (2  Cox, 

liability  to  payment  of  tithe  to  the  par-  179,)  as    it  clearly  was  of   Baron 

son  of  the  parish,  instead  of  dividing  Wood,  in  the  case  of  Bennett  v.  iVeols 

the  subject ;  though  such  a  division  (Wightw.  359).    And  that,  in  Lord 

would  have  accorded  with  the  distinct  Eldon's  opinion,  a  money  payment 

mention,  in  the  text,  of  several  topics  may  be  a  composition  real,  seems  a 

alluded  to  in  this  note,  some  part  of  necessary  inference  from  several  pas- 

which  (it  may  be  proper  to  say)  is  ex-  sages  of  his  Lordship's  judgment,  in 

tracted  from  Hovenden's  Supplement  White  v.  lAele  (3  Swanst.  346,  347, 

to  Vesey,  Junr.'s  Reports.  348).    Our  author,  as  will  be  seen  in 

(28)  As  to  the  distinction  between  page  30,  thought  every  modne  was  to 

a  composition  real  and  a  modus,  see  be  referred  to  some  real  composition, 

the  last  note.    Lord  Hardwicke  (in  The  balance  of  authorities,  therefore, 

the  case  of  The  Attorney  General  v.  seems  in  favour  of  holding,  that  a 

Bowlee,  3  Atk.  808)  said,  that  *'  real  money  payment  may  constitute  a  good 

composition  does  not  mean  any  sub-  composition  real ;  and  it  should  be 

stantial  permanent  security  for  the  recollected  that  the  contrary  dictum 

payment  of  the  composition;  but  lonif  of   Lord    Hardwicke,    above    cited, 

substituted  in  lieu  of  tithes,  or  a  rent-  though  it  has  been  adopted  in  many 

charge  issuing  out  of  loiwl. ' '    Gibson,  of  the  text  books,  was  merely  an  oHter 
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vicar,  with  the  consent  of  the  ordinary  and  the  patron,  that 
such  lands  shall  for  the  future  be  discharged  from  payment 


Hetmm,  and  not  at  all  the  point  upon 
which  the  Court  had  to  pre  jndg- 
ment  in  The  Atty.-  Generai  r.  Bowleg^ 
where  the  ain^e  question  was,  whe- 
ther a  derise  of  money  to  be  laid  out 
in  land,  or  some  real  security,  for  the 
benefit  of  a  charity,  came  witiiin  the 
■tatote  of  mortmain.  It  would  be 
wnmg,  howerer,  not  to  add,  that  it  ap- 
pesrs  from  the  report  of  Ekin  y.Pigot^ 
(3  Atk.  298,)  his  Lordship's  opinion 
on  the  subject  was  a  settled  one. 

Sir  S.  Toller,  (in  his  Treatise  on 
Tithes,  224,)  cites  a  case  in  which  a 
composition  to  have  a  cow,  and  a  cer- 
tain nnmber  of  beasts  fed  in  a  wood, 
in  lien  of  tithe  of  pannage,  was  held 
to  be  good :  but  he  seems  to  have 
been  in  doubt  whether  this  was  a  real 
composition,  or  some  other  (undefined) 
species  of  composition.  In  the  same 
page,  he  also  dtes  a  composition  for 
pajrment  of  fire  marks  in  lien  of 
tithes,  which  composition  was  esta- 
Uished.  That  an  endeavour  to  as- 
certain  the  true  meaning  of  a  compo- 
sition real  is  not  merely  a  paltry  quib- 
ble about  words,  wiU  be  evident,  upon 
referring  to  the  judicial  authorities 
stated  in  the  last  note,  which  folly 
establish  that  the  eridence  by  which 
a  prescriptiTe  payment  must  be  sup- 
ported, is  materially  different  from 
that  necessary  to  sustain  a  real  com- 
pootion. 

It  has  been  thought  that  Lord  Coke, 
(2  Inst.  490,)  in  the  12th  section  of 
his  exposition  of  the  writ  of  eirewm-^ 
tpeete  agatia  (13  Edw.  I.)  counte- 
nances the  opinion  that  nothing  can 
be  a  composition  resl,  except  it  arises 
expressly  from  land.  But  this  does 
not  appear  to  the  present  writer  a  ne- 
cessary conclusion,  at  all  events,  from 
Lord  Coke's  language,  who  classes 
rtai  eowyfOiiiionB  amongst  deeimat 
commetMf  which,  he  says,  constitute 
a  duty  personal,  in  satisfaction  of 
tithes ;  as  a  yettriy  mm  qf  moneys  or 


other  duty.  He  certainly  adds,  there 
is  slso  a  real  taHtfaeiUm  for  tithes, 
when  land  hath  been  given  in  satis- 
faction of  tithes  out  of  other  lands. 
If  this  language  is  to  be  tsken  strictly, 
it  should  rather  seem,  Lord  Coke 
thought  that  nothing  but  payment  of 
a  personal  duty,  in  pursuance  of  an 
instrument  of  sgreement,  properly 
constituted  a  rtal  eonipantiom;  and 
that  where  lands  have  been  given  in 
diachai^  of  the  tithes  of  other  lands, 
this  was  not  a  composition,  but  a 
rtai  MoiirfaciUm,  The  argument,  that 
the  effect  and  validity  of  compositions 
real  cannot  be  decided  by  the  eccle- 
siastical courts,  proves  nothing ;  those 
courts  have  no  jurisdiction  to  try  the 
validity  of  a  mere  modus,  if  it  be 
denied.  In  both  cases  slike,  the 
question  aflects  the  temporal  inhe- 
ritance, and  the  decision  will  bind  the 
real  property :  it  is  a  question,  there- 
fore, in  both  cases,  properly  triable 
at  common  law.  {Bothtrham  v.  .fVm- 
9haw,  3  Atk.  628 ;  8eoU  v.  WaUy 
HetL  133 ;  Cheewman  v.  Hohy,  WiUes, 
681 ;  Bkteket  v.  Fmney^  Bunb.  176 ; 
2nd  Inst.  610.) 

The  not  very  satisfactory  result  of 
this  examination  seems  to  be,  that  all 
authorities  (prior  to  the  statutes  dted 
in  the  last  note,)  agree,  no  dischaige 
from  tithes  could  be  pleaded  as  a  mo- 
dus, which  discharge  had  its  origin 
within  time  of  legal  memory,  or  which 
can  be  traced  to  an  instrument  of  com- 
position, otherwise  than  by  a  conjec- 
ture that  such  was  probably  the  foun- 
dation of  the  prescription ;  whilst  some 
authorities  hold  that  nothing  can  be  a 
real  composition,  but  land,  or  a  rent- 
charge  issuing  out  of  Isnd:  if  this 
last  proposition  be  admitted,  it  fol- 
lows that  a  composition  by  deed,  for 
a  money-payment,  or  other  render  not 
issuing  out  of  Isnd,  could  neither  be 
pleaded  as  a  modus,  nor  as  a  real 
composition,  before  the  late  statute 
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of  tithes,  by  reason  of  some  land  or  other  real  recompense 
given  to  the  parson,  in  lien  and  satisfaction  thereof  (m).  This 
was  permitted  by  law,  because  it  was  supposed  that  the 
clergy  would  be  no  losers  by  such  composition ;  since  the 
consent  of  the  ordinary,  whose  duty  it  is  to  take  care  of  the 
church  in  general,  and  of  the  patron,  whose  interest  it  is  to 
protect  that  particular  church,  were  both  made  necessary 
to  render  the  composition  effectual :  and  hence  have  arisen 
all  such  compositions  as  exist  at  this  day  by  force  of  the 
common  law.  But,  experience  showing  that  even  this  cau- 
[  *  29  ]  tion  was  ineffectual,  and  Hhe  possessions  of  the  church 
being,  by  this  and  other  means,  every  day  diminished,  the 
disabling  statute,  13  Eliz.  c.  10,  was  made ;  which  prevents, 
among  other  spiritual  persons,  all  parsons  and  vicars  from 
making  any  conveyances  of  the  estates  of  their  churches, 
other  than  for  three  lives,  or  twenty-one  years.  So  that  now, 
by  virtue  of  this  statute,  no  real  composition  made  since  the 


No  real  compo- 
sition made 
since  13  Elix. 
0ood  for  longer 
ume  than  three 
lives  or  twenty- 
one  years. 


(m)  2  Inst.  490.     Regut.  38.    13  Rep.  40. 


of  2  &  3  Gul.  IV.  c.  100.  Such 
•greements  might  have  been  regnhuiy 
entered  into  between  aU  proper  p«r- 
ties;  the  recompenie  to  the  parson 
might  have  been  calcnlated  advanta- 
geonsly  for  him  at  the  time,  its  per- 
manence abundantly  secured,  and  its 
payment  and  receipt  continaed  for 
centuries ;  yet  it  might  have  been  no 
defence,  either  as  amodus  or  a  real  com- 
position! to  a  demand  of  tithes  in  kind. 
To  give  it  effecti  Sf  it  were  not  a  money 
pajrmenti  it  mnst  have  been  referred 
to  that  hybrid  dass  of  compositions, 
to  which  ToUer  alludes,  but  to  which 
be  was  at  a  loss  to  assign  any  generic 
name ;  and  if  the  compensation  was 
to  be  made  in  money,  the  pleader 
must  have  taken  care  not  to  call  it  a 
real  composition.  All  these  minute 
technicalities,  however,  wiU  hereafter 
not  claim  (what  they  scarcely  seem 
ever  to  have  deserved)  |udicial  atten- 
tion; the  second  section  of  the  statute 
of  2  &  3  Qui.  IV.  c.  100,  so  repeat- 
edly referred  to  in  this  note,  enacts, 
'*  that  every  composition  for  tithes 
which  hath  been  made  or  confimed 
by  the  decree  of  any  Court  of  Equity 


in  England,  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were 
parties,  and  which  hath  lot  since  been 
set  aside,  abandoned  or  departed  from, 
shall  be  (and  by  the  said  act  is)  con- 
firmed and  made  valid  in  law ;"  but  it 
is  also  added,  that  **  no  modus,  ex- 
emption, or  discharge  shall  be  deemed 
to  be  within  the  provisions  of  this  act, 
unless  such  modus,  exemption,  or  dis- 
charge shall  be  proved  to  have  existed 
and  betti  acted  upon  at  the  time  of  or 
within  one  year  next  before  the  passing 
of  the  act."  The  statute  of  3  &  4 
Gul.  IV.  c.  27,  (cited  in  the  last  note,) 
will,  at  no  distant  period,  place  be- 
yond litigation  such  claims  to  tithes, 
moduses,  and  compositions,  as  do  not 
belong  to  eleemosynary  corporations 
uoAiB ;  and  with  respect  to  such  cor- 
porations, it  is  to  be  hoped  that,  the 
tithe  bill  expected  to  be  introduced  in 
the  present  session  of  parliament, 
(1836,)  will  adjust  their  claims ;  and 
that  the  measure  will  be  allowed  to 
become  law.  It  must  be  salutary,  if 
it  dries  up  this  most  abundanit  source 
of 
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13  Eliz.  is  good  for  any  longer  term  than  three  lives,  or 
tweniy-ooe  years,  though  made  by  consent  of  the  patron  and 
ordinary  :  which  has  indeed  effectaally  demolished  this 
kind  of  traffic ;  such  compositions  being  now  rarely  heard 
of,  unless  by  authority  of  parliament  (29). 

Secondly,  a  discharge  by  custom  or  prescription,  is  where  s-  By  custom 
time  out  of  mind  such  persons  or  such  lands  have  been, 
either  partially  or  totally,  discharged  from  the  payment  of 
tithes.  And  this  immemorial  usage  is  binding  upon  all 
parties ;  as  it  is  in  its  nature  an  evidence  of  universal  con- 
sent and  acquiescence,  and  with  reason  supposes  a  real  com- 
position to  have  been  formerly  made  (30).  This  custom,  or 
prescription,  is  either  de  modo  decimandi,  or  de  non  ded- 
tnftmdo 

A  modus  decimandi,  commonly  called  by  the  simple  name  which  u  either 
of  a  modus  only,  is  where  there  is  by  custom  a  particular  mandt.  (a  parti- 
manner  of  tithing  allowed  (31),  different  from  the  general  uti^^auowed 


(29)  Thonn^  an  agreement  or  com- 
posiiiion,  in  respect  of  tithes,  appeared 
dearly  not  to  have  been  entered  into 
tiO  alter  the  disahling  statute  referred 
to  ID  the  text,  stiU,  when  such  an 
agreement  hed  been  confirmed  by  de- 
cree in  Chancery,  it  was  in  early  times 
thcmiM  binding ;  but  this  notion  was, 
in  the  kst  oentniy,  repudiated  by  Lord 
NorChington,  (in  the  case  of  the  At- 
iormgy  Gemerai  t.  Ckolmley,  2  Eden, 
315  ;  «.  C.  Ambl.  510  ;  which  was  af- 
irmed,  on  appeal,  by  the  House  of 
Lords,  7  Toml.  P.  C.  34,)  and  it  was 
detcnnined  that  such  con^positions, 
thofiigh  confirmed  by  decrees,  were  not 
binding    against    succeeding  incum* 
beats.  {O'Ommerv,  Cook,  8  Ves.  537; 
AUamey  Gm^erai-w.  Worrtn,  2  Swanst. 
311 ;  Aiiamey  General  ▼.  Ciement»t 
Tun.  &  Ross.  61.)  But  the  oUL  law 
upon  fthesuligecthas  been  restored  by 
a  recent  etatnte ;  see  the  Ust  note, 


As  to  the  extent  to  which  a  panon 
or  near  may  go,  with  the  consent  of 
the  patron  and  o/dinary,  in  grantmg  a 
lease  of  his  tithes ;  weepoH,  chap.  20, 
pp.  311^—323,  with  the  notes  thereto. 


(30)  This  supposition  must  be  con- 
fined to  cases  of  modut  deeimandi; 
to  eases  of  prescription  de  non  deei- 
numdo  it  would  be  totally  inapplica- 
ble :  that  our  author  was  perfectly 
aware  of  this  will  appear,  two  pages 
hence,  uHben  he  comes  to  treat  of  a 
prescription  de  nan  deeknando. 

(31)  The  custom  may  either  prevail 
throughout  a  whole  parish,  or  may  be 
restricted  to  a  particular  farm  therein. 
When  a  parochial  modus  is  set  up,  the 
boundaries  of  the  parish  are  presumed 
to  be  known :  but  where  the  object  is 
to  support  a  farm  modus,  the  extent 
and  boundaries  of  the  &nn  must  be 
set  forth,  and  before  the  late  stat.  of 
2  &  3  OuL  IV.  c.  100,  (as  to  which 
see  the  last  note  but  one,)  it  must  have 
heea  arened,  that  the  farm  was  an 
ancient  farm,  or,  at  least,  (what  sub- 
stantially amounts  to  the  same  thing,) 
that  the  modus  had  been  immemorial- 
ly  paid  for  the  said  farm.  {Lord 
Stawetir.Atkme,  2  Anstr.  565.)  Ac- 
curacy in  setting  out  the  boundaries 
is  more  especially  necessary  in  a  biii 
bronghtto  establish  a  farm  modus ;  and 
notwithstanding  so  much  exactness  of 
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hj  custom,        law  of  taking  tithes  in  kind,  which  are  the  actual  tenth  part 
ulf^i^^niuw;  of  the  annual  increase.   This  is  sometimes  a  pecuniary  com- 


description  is  not  necessary  in  an  on-  see  ante,  note  (26.)  But  perhaps  an 
aweTf  yet  it  mnst  give  some  descrip-  exception  to  the  nniyersality  of  this 
tion  of  the  particular  lands,  in  respect  mle  was,  and  is,  proper  to  be  made, 
of  which  the  defendant  claims  to  be  whenever  the  ri^t  depends  upon  the 
coTcred  by  the  modus :  if  a  turn  construction  of  ancient  docunents. 
modus  be  so  loosely  pleaded  as  not  to  Where  witnesses  can  be  personaUy  ex- 
point  to  some  definite  estate,  an  ac-  amined,  and  it  is  possible  that  such 
count  of  tithes  must  be  decreed.  (Gt/-  examination  may  throw  light  upon  the 
librandv,  8cot9(m,  4  Pr.  272  ;  Scott  y.  subject,  there  it  would  be  an  olgee- 
Allgood,  1  Anstr.  21;  Norton  y.  Ham'  tionable  exercise  of  power,  to  refuse 
mondf  1  Younge  &  J  err.  111.)  an  issue  :  but  where  all  the  testimony 
A  modus  may  be  good  for  all  or  of  any  real  weight,  which  could  be 
some  particular  ancient  gardens  or  submitted  to  a  jury  must  be  submitted 
orchards  within  a  parish;  and  in  plead-  to  them  upon  paper;  and  more  es- 
ing  such  a  modus  it  was  not  necessary,  pecially  where  such  evidence  consists 
even  before  the  late  statute,  to  aver,  of  instruments,  (written,  possibly,  in 
in  express  words,  that  the  gardens  or  old  law  Latin  or  French,)  a  court  is 
orchards  were  ancient,  if  it  was  al-  more  likely  to  put  an  accurate  con- 
leged  that  a  modus  had  been  imme-  struction  upon  such  instruments  than 
morially  paid  in  respect  thereof,  a  jury,  and  it  is  more  properly  within 
(Blaekbum  v.  Jepton,  17  Yes.  476  ;  the  province  of  the  court  to  do  so.  In 
Prevott  V.  Bemtt,  2  Pr.  276.)  Audit  such  cases,  therefore,  it  would  be  only 
seems,  the  boundaries  of  ancient  gar-  putting  the  parties  to  ftirther  and  un- 
dens  and  orchards  need  not  be  set  out;  necessary  expense,  if  an  issue  were 
for,  in  regard  to  these,  the  denomina-  directed.  (DoMiMfoii  v.  BiUUff^  1 
tion  is  a  sufficient  description.  {Seoti  -M'CleL  &  Yo.  26  ;  FUker  v.  Lord 
y.  Allffood,  I  Anstr.  21.)  As  the  ex-  Graveg,  I^id.  379 ;  Jaeioon  v.  Morrit, 
tent  of  the  land  alleged  to  be  covered  1  Younge  &  Jervis,  284.)  In  support 
by  a  farm  modus  is  just  as  likely  to  be  of  farm  moduses,  reputation  is  a 
a  disputed  point  now  as  it  was  before  spedes  of  evidence  which,  it  has  been 
the  passing  of  the  late  statute,  the  par-  often  said,  courts  of  equity  are  pre- 
ticular  rules  of  evidence  with  regard  duded  from  receiving,  on  the  ground 
to  this  subject  are  as  necessary  to  be  that  reputation,  though  admissible 
studied  as  ever  they  were.  A  farm  whereaUtheoccupiersofawholepariih 
modus  for  part  of  a  form  may  be  valid,  are  concerned,  is  not  evidence  in  a 
if  the  part  covered  by  the  modus  be  question  of  private  right.  {Pritekttt 
dearly  distinguished ;  but  in  this  and  v.  Honeyhmme,  1 Y.  &  J.  145 ;  Don- 
indeed  in  every  case  of  farm  modus,  niion  v.  ISIrley,  1  M'Cld.  &  Y.  24  ; 
though  courts  of  equity  always  main-  White  v.  lAaie,  4  Mad.  223.)  How- 
tained  a  right  to  dedde  thereon,  with-  ever,  when  the  last  dted  case  was  be- 
out  a  trial  at  law,  a  long  course  of  de-  fore  Lord  Eldon,  (3  Swanst.  348,)  he 
dsion  established  it  as  a  matter  of  intimated,  that  it  might  be  material  to 
sound  judicial  discretion  before  the  know  the  particular  nature  of  the  evi- 
late  act,  and  it  can  hardly  be  deemed  dence,  before  deciding  whether  evi- 
less  discreet  now,  to  send  the  question  dence  of  reputation  ought  or  ought 
of  a  farm  modus  to  a  jury  ;  that,  it  not  to  be  received  concerning  a  fturm 
has  been  said,  was  the  constant  course,  modus:  for  instance,  his  Lordship 
{White  V.  ImU,  3  Swanst.  344  ;  and  thought,  in  order  to  prove  the  boun- 
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pensation,  as  twopence  an  acre  for  the  tithe  of  land :  some- 
times it  is  a  compensation  in  work  and  labour^  as,  that  the 
parson  shall  have  only  the  twelfth  cock  of  hay,  and  not  the 
tenth,  in  consideration  of  the  owner's  making  it  for  him  (32): 
sometimes^  in  lieu  of  a  large  quantity  of  crude  or  imperfect 
tithe,  the  parson  shall  have  a  less  quantity,  when  arrived  to 
greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs ; 
and  the  like.  Any  means,  in  short,  whereby  the  general 
law  of  tithing  is  altered,  and  a  new  method  of  taking  them 
is  introdaced,  is  called  a  modus  decimandi,  or  special  man- 
ner of  tithing. 

*To  make  good  and  sufficient  modus,  the  following  rules  f  *  30  ] 
must  be  observed.  1.  It  must  be  certain  and  iwmrtV  S^ii'miiS 
bk  (n)  (33),  for  payment  of  different  sums  will  prove  it  to  hfvariSie,*™* 

(n)  1  Keb.  602. 


daries  of  a  fann,   surrounded  by  a  rive  at  the  true  cole,  (as  it  stood  be- 

common,  and   alleged  to  be  covered  fore  the  last  act  of  2  &  3  Gul.  IV.  c. 

bj  a  ^arm  modus,  it  would  be  admis-  100,  and  as  it  stiU  subsists,  of  course, 

sible  to   prove,  by  reputation,    the  in  aU  cases  not  within  the  operation 

boandaries  of  the  common,  coinciding  of  that  act,)  which  rule  is,  that  no  cus- 

with  the  boundaries  of  the  farm,  and  tom  to  pay  part  of  the  thing  of  which 

by  such  means  to  prove,  by  approxi-  the  tithe  consists,  can  be  good  in  dis- 

mation,  the  boundaries  of  the  farm,  charge  of  the  full  tithe,  unless  a  part 

Itisobvioosthiswouldnot  ataUbreak  is  paid  in  a  more  beneficial  manner 

in  upon  the  spirit  of  the  mle,  that  than   the  law  prescribes.     {Hide  v. 

reputation  is  not  eridfnce  in  a  ques-  Bllu,  Hetl.  133  ;    S,  C.  Hob.  250 ; 

tion  of  private  right.     Evidence  re-  Hill  v.   Vaux,    1   Ld.   Raym.  .359 ; 

speeting  the  boundaries  of  a  common,  8.  C,  2  Salk.  656.    And  see  ante,  the 

is,  car  vi  termini,  necessarily  evidence  note  to  p.  24.) 
of  a  fiset  in  which  numbers  have  an  in-         (33)  When  the  rule  of  law  is  stated 

terest.    (See  Phillips  on  Evid.  ch.  7,  to  be,  that  a  modus  ought  to  be  as  cer- 

8.  7.)  Although  the  metes  and  boun*  tain  as  the  tithes  in  lieu  of  which  it 

daries  of  lands,  in  respect  of  which  a  comes,  the  meaning  of  this,   (even 

district  modus  is  set  up,  are  not  speci-  when  the  circumstances  of  the  case 

fied  in  the  body  of  the  pleadings,  yet  at  the  time  under  consideration  do  not 

if  these  refer  to  a  map  of  the  lands,  bring  it  within  the  scope  of  the  act  of 

f  A«/,  when  the  correctness  of  the  map  2  &  3  Gul.  IV.  c.  100,)  is  to  be  under- 

is  proved,  wiU  be  held  sufficient.  (Jen*  stood  according  to  a  common  reason- 

Astaoa  v.  RoyHon,  5   Pr.  504,   506 ;  able  intent,  but  not  to  be  weighed  by 

Clmrke  r.  Jemungs,  4  Gwill.  1424.)  grains  and  scruples.     {HardcMtle  v. 

(32)  This  must  be  borne  in  mind,  Smithwn,  3  Atk.  246.)     In  the  case 

as  qnalifying  what  our  author  states  in  just  cited.  Lord  Hardwicke  referred  to 

the  next  page,  namely,  that ' '  a  modus  that  of  Cowper  v.  Andrewet,  (Hob.  40 ,) 

must  be  soAiething  different  from  the  where  a  modus,  (for  though  in  the  re<> 

thing  compounded  for."    By  combin-  port  it  is  sometimes  called  a  composl- 

ing  the  two  propositions  we  shall  ar-  tion,  it  was  a  claim  resting  on  prescrip- 
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be  no  modus,  that  is,  no  original  real  (34)  composition ;  be- 
cause that  must  have  been  one  and  the  same,  from  its  first 
beneficial  to  the  original  to  the  present  time.  2.  The  thing  siven  in  lieu  of 
tithes,  must  be  beneficial  to  the  parson,  and  not  for  the 
emolument  o(  third  persons  only  (o) :  thus  a  modus,  to  re- 
pair the  church  in  lieu  of  tithes,  is  not  good,  because  that  is 
an  advantage  to  the  parish  only ;  but  to  repair  the  chamcel 
is  a  good  modus,  for  that  is  an  advantage  to  the  parson. 

(o)  1  RoU.  Abr.  649. 


tion  only,)  in  recompense  of  tithe, 
consisting  of  two  parts ;  one  (a  money 
payment)  certaio  ;  the  other,  a  render 
nncertain,  casnal,  and  entirely  depend- 
ing upon  the  will  of  the  owner  of  the 
land;  (who  in  fact  did,  by  his  own 
acts,  depriTC  the  parson  of  this  part  of 
the  recompense,)  was  said  to  be  good ; 
and  where  other  analogous  cases  are 
mentioned.  It  should  be  observed, 
that  in  Poole  t.  Reynold^  (Hutt.  58,) 
it  is  obsenred,  that  the  case  of  Cowper 
Y..^ln^retoes,  never  received  final  judg» 
ment  upon  the  point  in  question :  the 
opinion  of  the  Chief  Justice,  however, 
seems  to  have  been  quite  clear,  as  was 
that  of  Nichols,  J.,  though  it  appears 
from  the  report  in  Moor,  8()3,  that 
Winch  and  Warburton,  Js.,  doubted. 
And  see  Bedingfield  v.  Feake,  Moor, 
909.  But,  assuredly,  a  modus,  unless 
the  case  is  brought  within  the  opera- 
tion of  the  late  act,  cannot  be  sup- 
ported, which  is  so  uncertain  as  to  leave 
it  in  doubt  whether  the  parson  shall 
receive  any  recompense  at  all :  (Carl- 
ton V.  Brighiwell,  P.  Wms.  462  ;  Per- 
ry V.  Soamt  Cro.  Elix.  139 :)  though 
it  is  not  necessary  the  modus  should 
be  the  same  every  year ;  (Chapman  v. 
Moneon,  2  P.  Wms.  572,  citing  JS^im^t 
eotf,  Godb.  194;)  and  where  the  vari- 
ation  arises  from  any  encroachment 
by  the  parson  in  certain  years,  or 
through  ignorance  of  the  tenant,  this 
will  not  affect  a  custom  previously  well 
established:  (itpmtii^ v.  The  Tenante 
^f  Dudley f   Saville,  13 ;    Cowper  v. 


Andrewee,  Hob.  42:)  therefore,  al- 
though a  modiu  deeimandi  has  not 
been  yielded  for  twenty  years,  the  pre- 
scription is  not  necessarily  gone: 
(Nowell  V.  Hicke,  2  Inst.  653 :)  and 
as  to  variations  of  payment  arising  out 
of  different  systems  of  cultivating  the 
laud,  these  will  never  affect  the  sub- 
sistence of  the  modus.  (Cart  v.  Hodg^ 
ih'fi,  3  Swanst.  164,  n.;  Brown's  eaMe^ 
Godb.  194 ;  The  Pareon  ofPeykirke'e 
caee,  Dyer,  349  b,  the  particulars  of 
which,  relating  to  the  point  now  in 
discussion,  are  more  distinctly  stated 
in  Hob.  44.)  Perhaps,  the  true  rule, 
in  cases  not  within  the  provisoes  of 
the  late  statute,  may  be,  not  that  a 
modus  must  be  certainly  payable  in 
all  events,  but  that,  although  its  pay- 
ments  or  non-payments  may  depend 
upon  specified  contingencies,  «tiU, 
when  those  contingencies  do  arise,  the 
amount  of  the  modus,  under  the  actual 
circumstances,  may  be  clearly  asoer- 
tained.  (C^pman  v.  Jfonson,  Mosely, 
286.)  Such  a  case  is  plainly  distin- 
guishable from  that  in  which  it  was 
resolved,  that  a  prescription  to  pay  a 
modus  of  one  penny,  or  tkereaboutw^ 
in  lieu  of  tithes  of  each  acre  of  land, 
was  bad.     (2  RoUe*s  Abr.  265.) 

(34)  As  many,  perhaps  most  mo- 
duses,  consist  of  pecuniary  reoom- 
penses,  our  author  is  clearly  to  be 
added  to  the  number  of  Authorities  who 
hold,  that  a  render  not  arising  out  of 
lands  may  be  a  real  composition.  See 
on/e,  the  note  to  p.  28. 
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3.  It  must  be  something  different  (35)  from  the  thing  com-  ^^^{^^'^j^; 

pounded  for  (p)  :  one  load  of  bay,  in  lieu  of  all  tithe  bay,  ^^^^"^^^ 

is  no  good  modus  ;    for  no  parson  would  bona  fide  make  a 

composition  to  receive  less  than  bis  due  in  the  same  species 

of  tithe:  aud  therefore  the  law  will  not  suppose  it  possible 

for  such  composition  to  have  existed.     4.  One  cannot  be  ^^y  eertafa  d«ii. 

discharged  from  payment  of  one  species  of  tithe,  by  paying 

a  woduM  for  another (9).    Thus  a  modus  of  \d.  for  every 

mdch  cow  will  discharge  the  tithe  of  milch  kine,  but  not  of 

harren  cattle :    for  tithe  is,  of  common  right,  due  for  both; 

and  therefore  a  modus  for  one  shall  never  be  a  discharge  for 

the  other.     5.  The  recompense  must  be  in  its  nature  as  u  dunbie  ■« 

durable  (36)  as  the  tithes  discharged  by  it ;  that  is,  an  in-  ebl^1>y  u". 

heritance  certain  (r) :    and  therefore   a  modus  that  every 

inhabitant  of  a  house  shall  pay  4d.  a-year,  in  lieu  of  the 

owner*6  tithes,  is  no  good  modus  (37) :  for  possibly  the  house 

ip)  1  Lev.  179.  (q)  Cro.  Elix.  446;     Salk.  657. 

(r)  2  P.  Wms.  462. 


(35)  See  the  last  page,  snd  note  case  under  conBideration  bring  it  with- 
(32)  Uiereto.  Long  before  the  act  in  the  scope  of  the  act :  bnt,  it  mnst 
so  often  cited  in  the  notes  to  this  be  admitted,  the  act  does  not,  in 
chapter,  a  modna  for  payment  of  terms,  contradict  the  rule  by  Black- 
thirty  eggi  once  a-year  to  the  parson,  stone,  though  the  intent  of  tiie  legis- 
in  hen  of  aU  tithes  of  eggs,  was  es-  Uture  plainly  was  to  get  rid  of  tech- 
tsbltthed.  (Lee  ▼.  CoiOne,  1  RoUe*s  nical  objections  to  claims  of  modus. 
Ahr.  648.)  So,  a  modoa  to  pay  three  (36)  That,  although  the  recom- 
eggs  for  every  cock  and  hen,  drake  and  pense  in  lieu  of  tithes  must  be  durable, 
dncky  in  lieu  of  tithe  eggs,  and  chick-  it  is  not  necessary  it  should  take  place 
ens  and  ducklings,  was  held  good,  every  year,  or  be  invariably  the  same 
(BrinJktoyf  v.  Ednumde,  Bunb.  308.)  when  it  does  take  place,  see  note  (33) 
These   decisions  were  accounted  for  to  this  page. 

apon  a  very  intelligible  principle,  (37)  It  is  not  to  be  understood  that 
namely,  that  the  parson  was  sure  of  a  modus  is  necessarily  bad,  because  its 
hia  modus,  whether  there  were  any  payment  depends  upon  the  fact  of  re- 
eggs  laid,  or  poultry  hatched,  in  the  sidence,  or  non-residence.  In  a  pa- 
pariah,  or  not.  {Hili  v.  Vaux,  Salk.  rish,  where  every  resident  occupier  of 
656.)  Would  not  the  same  reasoning  pasture  land  was  liable  to  tithes  in 
jnatlj  api^y  to  the  modus  stated  in  kind,  a  modus  that  if  any  occupier  of 
the  text  above,  of  **  one  load  of  hay,  land  lived  out  of  the  pariah,  he  should 
in  lieu  of  aU  tithe  hay  ?"  The  parson  pay  four-pence  an  acre  for  all  pasture 
wooU  be  sure  of  his  modus,  whether  land  within  the  parish,  has  been  re- 

asy  hay  were  made  or  not.    Since  the  peatedly  held  to  be  good.     (Chapmen 

passing  of  the  stetute  of  2  &  3  Gul.  v.  Mtnuon,  2   P.  Wms.  575 ;  S.  C. 

lY.  e.  100,  no  question  can  be  raised  Mosely,  286,  and   1   Eq.    Ca.  Abr. 

as  to  the  clear  vaiiditj  of  any  modus,  368.) 

if  it  e«i  be  shown  that  the  facts  of  the 

F  2 
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may  not  be  inhabited,  and  then  the  recompense  will  be  lost. 
and  not  too        6.  The  modus  must  not  be  too  laree,  which  is  called  a  rank 

large ;  o   ' 

modus  (38) :  as  if  the  real  value  of  the  tithes  be  60/.  per 
annum^  and  a  modtis  is  suggested  of  40/.,  this  modus  will  not 
be  established;  though  one  of  40«.  might  have  been  valid  (s). 
Indeed,  properly  speaking,  the  doctrine  of  rankness  in  a 
modus,  is  a  mere  rule  of  evidence,  drawn  from  the  improba- 
bility of  the  fact,  and  not  a  rule  of  law  {t).  For,  in  these 
cases  of  prescriptive  or  customary  moduses,  it  is  supposed 
that  an  original  real  (39)  composition  was  anciently  made ; 
which  being  lost  by  length  of  time,  the  immemorial  usage  is 
admitted  as  evidence  to  show  that  it  once  did  exist,  and 
[  *31  ]  that  from  thence  *  such  usage  was  derived.  Now  time  of 
memory  hath  been  long  ago  ascertained  by  the  law  to  com- 
mence from  the  beginning  of  the  reign  of  Richard  the 
first  (m);  and  any  custom  may  be  destroyed  by  evidence  of 
its  non-existence  in  any  part  of  the  long  period  from  that 
time  to  the  present  (40) ;  wherefore,  as  this  real  composi- 
tion is  supposed  to  have  been  an  equitable  contract,  of  the 
full  value  of  the  tithes,  at  the  time  of  making  it,  if  the  modus 
set  up  is  so  rank  and  large,  as  that  it  beyond  dispute  exceeds 
the  value  of  the  tithes  in  the  time  of  Richard  the  first,  this 
modus  is  (in  point  of  evidence) /e/o  de  se,  and  destroys  itself. 
For,  as  it  would  be  destroyed  by  any  direct  evidence  to 
prove  its  non-existence  at  any  time  since  that  sera,  so  also 
it  is  destroyed  by  carrying  in  itself  this  internal  evidence  of 
a  much  later  original  (41). 

^                  (')  ^^  Mod.  60.  2y  this  period  (in  a  writ  of  right)  hath 

(/)  Pyke  Y.  Doufiing,  Hil.  19  Geo.  been  very  rationally  reduced  to  sixty 

III.  C  B,  years,  it  seems  unaccountable  that  the 

(ti)  2  Inst.  238,  239.      This  rule  date  <\f  legal  prescription  or  memory 

was  adopted,    when,   by  the  statute  should  still  continue  to  be  reckoned 

of  Westm.  1,  (3  Edw.  I.  c.  39,)  the  from  an  (era  so  very  antiquated.     See 

reign  of  Richard  I.  was  made  the  time  Litt.  s.  1 70 ;  34  Hen.TI.  37  ;  2  Roll, 

of  limitation  in  a  writ  of  right.     But,  Abr.  269,  pi.  16. 
since  by  the  statute  32  Hen.  VIII.  c. 


(38)  See  antCy  the  notes  to  pp.  28  statutes  of  2  &  3  6ul.  IV.  c.  100,  and 
&  29.  3  &  4  Gul.  IV.  c.  27. 

(39)  See  ante^  the  last  note  to  p.  (41)  It  is  obvious,  that  a  modus, 
28.  which,  before  the  stat.  of  2  &  3  Gul. 

(40)  But  the  time  of  prescription  IV.  c.  100,  must  have  had  its  corn- 
has  lately  been  much  shortened  by  the  ceneement  before  time  of  legal  me- 
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A  prescription  de  non  decimando  (42)  in  a  claim  to  heor^denondeci- 
entirely  discharged  of  tithes,  and  to  pay  no  compensation  in  to  be  entireiv™ 
lien  of  them.     Thus  the  king  by  his  prerogative  is  dis- S?h^"SSd  to 
charged  from  all  tithes  (t?).     So  a  vicar  shall  pay  no  tithes  SSon^in^iSr"" 
to  the  rector,  nor  the  rector  to  the  vicar,  for  ecclesia  rf«ct-°'^^*°** 
mas  non  solvit  ecclesuB  (w)  (43).     But  these  personal  privi-  who  areper- 
leges  (notarising  from  or  being  annexed  to  the  land)  are ^"froL uthe^^' 
personally  confined  to  both  the  king  and  the  clergy:  for 
their  tenant  or  lessee  shall  pay  tithes  (44),  though  in  their 

(*)  Cro.  Elix.  511.  (tp)  Cro.  Elix.  479,  511  ;  Sav.  3 ;  Moor,  910. 


morj,  carries  with  it  internal  eridence  of  the  king,  or  of  a  bishop,  or  eccle- 

of  a  later  origin,  if  it  profess  to  cover  siastical  corporation,  to  prescribe  de 

the  tithe  of  articles  specified  by  name  non  decimando,  are  not  necessarily  so 

in  the  alleged  modus,  but  which  were  confined.    To  be  sure,  if  the  king 

unknown,  or  not  cultiyated,  or  bred,  absolutely  aliens  lands,  which,  whilst 

in  Ais  country  in  the  year  1189.  But,  they  were  royal  demesnes,  were,  as 

though  the  applieation  of  the  old  law  such,  discharged  of  tithes,  the  pre- 

opon  the  subject  was   plain  enough,  scription  may  be  totally  destroyed,  so 

it  was   held  proper,  whencTer  there  as  not  to  revive,  although  the  lands 


was  any  sort  of  doubt  as  to  the  mat-  return  into  the  king's  hands  sgain. 

ter  of  feet,  to  refer  that  question  to  a     (Compoti  ▼. ,  Hardr.  315  ;  S,  C 

jury.  (Ames  ▼.  Mosefy,  M'Clel.  145  ;  Gwill.  514 ;  Lord  Her^ord  ▼.  Leech, 

Bertie  yt.  Beaumont,  2  Pr.  312.)  Since  W.  Jones,  387.)     So  if  a  bishop,  or 

the  passing  of  the  statute  cited,  this  ecclesiastical    corporation,    make    a 

point,  it  may  be  hoped,  is  finally  set  feoffment,  or  grant  in  fee,  of  lands 

at  rest.  which,  in  their  hands,  were  exonera- 

(42)  See  ente,  the  third  note  to  p.  ted  from  tithes,  on  account  of  their 
28.  spiritual  character  ;  their  feoffees,  or 

(43)  This  maxim,  it  was  said  by  grantees,  can  lay  no  claim  to  the  same 
JUehards,  C.  B.,  merely  applies  to  the  exemption :  {Sydown  ▼.  Holme,  W. 
case  of  a  rector  and  ricar  of  the  same  Jones,  368  ;  Vicar  ofSfurton  v.  Gree- 
church  and  parish,  where  the  ece/ettn  ley,  Saville,  3:)  though  it  seems, 
would  be  paying  tithes  to  itee^f.  In  (contrary  to  the  rule  which  we  have 
no  other  case,  it  was  added,  can  an  seen  laid  down  respecting  the  privilege 
ecclesiastical  person  rest  his  exemp-  of  the  crown  in  a  similar  case,)  should 
tion  upon  this  maxim,  but  must  pre-  the  bishop  regain  possession  of  the 
scribe  demon  decimando.  {Warden  lands,  his  prescription  vrill  be  revived. 
and  Mhior  Canona  qf  St.  PauPe  v.  (Bishop  of  Lincoln  v.  Cooper,  Cro. 
The  Dean,  4  Pr.  77,  78.)  Elis.  216.)    It  has  been  thought  pos- 

(44)  Our  author,  with  proper  cau-  sible,  however,  that  the  apparent  ano- 
tion,  restricts  this  to  cases  in  which  maly  which  this  case  presents  may  be 
the  privilege  of  exemption  wpertonaJf  accounted  for,  on  the  ground  that  the 
and  in  such  cases  it  is  very  like  an  bishop*s  alienation  was  thought  to 
identical  proposiHon  to  say,  that  it  have  been  a  compulsory  one,  enforced 
does  not  extend  to  other  than  the  by  the  power  of  the  Duke  of  Somer- 
prrsons  privileged.  But  the  privileges  set,  whilst  he  was  all  but  absolute. 
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own  occupation  their  lands  are  not  generally  titheable  (to). 

And,  generally  speaking,  it  is  an  established  rule,  that,  in 

Spiritual  persons  lay  hands,  modus  (45)  de  non  decimando  nan  valet  (x).     But 

or  cor^ioranons.        ^  .         ,  •  t  « 

Jjo J  d>*ch«iged  spiritual  persons  or  corporations,  as  monastenes,  abbots, 
bishops,  and  the  like,  were  always  capable  of  having  their 
lands  totally  discharged  of  tithes  by  various  ways  (y)  (46) : 
as,  1.  By  real  composition:  2.  By  the  pope's  bull  of  ex- 
emption :  3.  By  unity  of  possession;  as  when  the  rectory  of 
a  parish,  and  lands  in  the  same  parish,  both  belonged  to  a 
[  *  32  ]  religious  *house,  those  lands  were  discharged  of  tithes  by 
this  unity  of  possession  :  4.  By  prescription;  having  never 
been  liable  to  tithes,  by  being  always  in  spiritual  hands : 
6.  By  virtue  of  their  order;  as  the  knights  templars,  Cister- 
cians, and  others,  whose  lands  were  privileged  by  the  pope 
with  a  discharge  of  tithes  {z).    Though  upon  the  dissolution 


(ip)  Cro.  £Ii2. 479. 

(x)  Ibid.  511. 

(y)  Hob.  309 ;  Cro.  Jac.  308. 


(z)  2  Rep.  44  ;   Seld.  Tith.  c.  13, 


0.  2. 


during  the  minority  of  Edw.  VI.,  and    pkenton  y.  HUl,  3  Bnrr.  1278.)     Of 


that,  notwithstanding  this  nsurpation, 
the  right  to  the  lands  remained  all 
along  Tested  in  the  bishop.  (Poffe  y. 
Wii$on,  2  Jac.  &  Walk.  530.)  But  the 
king  is  capable  of  prescribing  de  non 
dednumdo  for  himself  and  his  farm- 
akhovf^  crown  lands  are  not  ex* 


course,  these  last  resolutions  apply 
equally  to  the  tenants  of  any  other 
person,  or  corporation,  capable  of 
prescribing  de  non  decimando,  as  to 
the  tenants  of  a  bishop.  And  it  seems 
to  admit  as  little  doubt,  that  whetv 
the  land  itself  is  exempt,  it  la  dia* 
empt  from  tiUies,  merely  as  belonging  changed  in  whatever  handa  it  may 
to  the  crown,  without  an  express  pre-  happen  to  be.  (Benmnff  y.  Dotcce, 
Boription  aUeged  ud  proyed.    (Omni/-     Bunb.  26.) 

€9$  qf  Lennox's  eaee,  2  Leon.  7 1 ;  Fbe»  (45)  It  is  not  yery  aocSurate  to  apeak 
eet  y.  FranMUnf  3  Keb.  217 ;  Inffoldeb^  of  a  modus  de  non  decimando  s  a  mo- 
y.  WiveU,  Hardr.  382 ;  Diekeneon  y.     dns,  as  our  author  has  taught  us,  ia  a 


OreenhotiD,  Poph.  158.)  And  not  only 
the  annual  fanning  tenants  of  a  bishop, 
{BUhop  qf  Wmcheeter^e  eaee,  2  Rep. 
45,)  but  the  copyhold  tenants  of  his 
manor,    notwithstanding    they    may 


particular  manner  of  tithing;  where 
the  privilege  asserted  is  that  of  not 
paying  tithes  at  all,  prmeeriptio  is  the 
more  proper  word,  as  the  eommence- 
ment  of  the  paragraph  shows  Blark- 


have  estates  of  inheritance,  or  even     stone  to  have  been  well  aware;  (and 
in  fee,  in  such  copyhcdds,  may  have     see  poet,  p.  26S).    It  would  be  idle 


the  landa  so  holden  exempted  from 
tithes,  by  virtue  of  the  bishop's  pre- 
scription, in  whom  the  freehold  of 
such  lands  remains.  (Wriffht  v. 
Wright,  Cro.  Ells.  511 ;  Crouch  v. 
JPVy«r,  Cro.  EUa.  785  ;  S.  C.  Ydv.  3 ; 
Hughes  v.  Keene,  Godb.  183;   Ste- 


to  notice  so  trivial  an  oversight,  if 
some  of  the  books  of  practice  had  not 
copied  it :  by  which  a  non-profeaaional 
reader  might  be  misled  into  supposing, 
that  modua  and  prescription  are.  In  all 
cases,  oonveitible  terms. 
(46)  See  anie^  the  third  note  to  p.  28. 
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of  abbeys  by  Henry  VIII.,  most  of  these  exemptions  from 
tithes  would  have  (alien  with  them,  and  the  lands  become 
titheable  again ;    had  they  not  been  supported  and  upheld 
by  the  statute  31  Hen.  VIII.  c.  13,  which  enacts,  that  all 
persons  who  should  come  to  the  possession  of  the  lands  of 
any  abbey  then  dissolved,  should  hold  them  free  and  dis- 
charged of  tithes,  in  as  large  and  ample  a  manner  as  the 
abbeys  themselyes  formerly  held  them  (47).     And  from  this 
original  have  sprung  all  the  lands,  which,  being  in   l&y  vj^£*i^^^. 
hands,  do  at  present  claim  to  be  tithe*free :  for,  if  a  man  beionmng  to  ab- 
can  show  his  lands  to  have  been  such  abbey-lands,  and  also  e<iof  tithet. 
immemorially  discharged  of  tithes  by  any  of  the  means 
before  mentioned,  this  is  now  a  good  prescription  de  non 
dedmando.     But  he  must  show  both  these  requisites  (48) ; 
for  abbey-lands,  without  a  special  ground  of  discharge,  are 
not  discharged  of  course ;  neither  will  any  prescription  de 
nan  dedmando  avail  in  total  discharge  of  tithes,  unless  it 
relates  to  such  abbey-lands. 

III.  Common,  or  right  of  common,  appears  from  its  very  in.  common, 
definition  to  be  an  incorporeal  hereditament:  being  a  profit 
which  a  man  hath  in  the  land  of  another ;  as  to  feed  his 
beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like  (a). 
And  hence  common  is  chiefly  of  four  sorts  :   common  of  uoffourioru: 
pasture,  of  piscary,  of  turbary,  and  of  estovers. 

1.  Common  of  pasture  is  a  right  of  feeding^  one's  beasts  i.  common  of 

*  .  °  °  .  paatun^— which 

on  another's  land  :  for  in  those  waste  grounds,  which  are  is  either 
usually  called  commons,  the  property  of  the  soil  is  generally 
in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 

(a)  FiDchy  LaW|  157. 


{47)  This  proirifliob  extends  not 
<ml/  to  such  possessions  as  Tested  in 
tiie  idng  by  force  of  the  said  SfCt,  bnt 
also  to  possessions  which  Tested  in 
him  by  the  subsequent  act  of  32  Hen. 
VIII.  c.  24.  (WfUUfm  T.  W€9ton,  T. 
Jones,  187  ;  Stmr  t.  SUyot,  Freem. 
K.  B.  R.  299 ;  F^Mei  t.  FroMckUn, 
T.  fiaynu  225.)  Bnt,  witb  respect  to 
tnch  lands  of  tlie  lesser  abbeys  as  wer6 
only  eiempt  from  tithes  ratiPtm  ordi- 
aw,  and  as  long  as  propritM  numibus 


tscoUbmUur,  and  which  abbeys  w«re 
dissolTod  by  sUt.  27  Hen.  VIII.  c. 
28,  it  has  been  resolved,  that  the  act 
of  31  Hen.  Till,  has  not  the  retro- 
spectiTe  effect  of  discharging  them. 
(Gerrard  t.  Wright ^  Cro.  Jac.  607 ; 
S.  C.  Hob.  309 ;  Sydoum  t.  Holme, 
Cro.  Car.  424.) 

(48)  See  ant€t  tbe  third  note  to  p. 
28,  for  some  qnalification  of  this  doc- 
trine. 
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particular  tenants.     This  kind  of  common  is  either  appen- 
danty  appurtenant,  because  of  vicinage,  or  in  gross  (5). 

*  Common  appendant  is  a  right  belonging  to  the  owners 
or  occupiers  of  arable  land  (49),  to  put  commonable  beasts 
upon  the  lord's  waste,  and  upon  the  lands  of  other  persons 
within  the  same  manor.  Commonable  beasts  are  either 
beasts  of  the  plough,  or  such  as  manure  the  ground  (50). 
This  is  a  matter  of  most  universal  right :  and  it  was  ori- 
ginally permitted  (c),  not  only  for  the  encouragement  of 
agriculture,  but  for  the  necessity  of  the  thing.  For,  when 
lords  of  manors  granted  out  parcels  of  land  to  tenants,  for 
services  either  done  or  to  be  done,  these  tenants  could 
not  plough  or  manure  the  land  without  beasts;  these 
beasts  could  not  be  sustained  without  pasture :  and  pasture 
could  not  be  had  but  in  the  lords'  wastes,  and  ou  the 
uninclosed  fallow  grounds  of  themselves  and  the  other 
tenants.  The  law  therefore  annexed  this  right  of  common, 
as  inseparably  incident  to  the  grant  of  the  lands ;  and  this 
was  the  original  of  common  appendant :  which  obtains  in 
Sweden,  and  the  other  northern  kingdoms,  much  in  the  same 
manner  as  in  England  {d).  Common  appurtenant  ariseth 
from  no  connexion  of  tenure,  nor  from  any  absolute  neces- 
sity :  but  may  be  annexed  to  lands  in  other  lordships  (e),  or 
extend  to  other  beasts,  besides  such  as  are  generally  com- 
monable ;  as  hogs,  goats,  or  the  like,  which  neither  plough 


{h)  Co.  Litt.  122. 
(c)  2  Inst.  86. 


{St)  Stiernh.  de  jure  SueoDum,  1.  2, 
c.  6. 

(0  Cro.  Car.  482  ;    1  Jon.  397. 


(49)  See  ante^  the  second  note  to  p. 
19,  that  common  of  pasture  may  be 
appendant  to  a  messua^  or  cottage. 
And  see  alsopo*/,  note  to  p.  34 .  The  en- 
joyment of  right  of  common  of  pasture 
has  received  some  beneficial  regula- 
tions, by  Stat.  13  Geo.  III.  c.  81,  ss. 
17 — 21 ;  and  by  the  statute  of  2  &  3 
Gul.  IV.  c.  71,  it  is  enacted,  that 
claims  to  right  of  common  shall  be 
absolute  .and  indefeasible  after  -sixty 
years*  enjoyment. 

(50)  Common  of  pasture  appendant 
may,  by  usage,  be  limited  to  any  cer- 
tain number  of  cattle;  but  where 
there  is  no  such  usage,  it  is  restrained 


to  cattle  levant  and  couehant  upon  the 
land  to  which  the  right  of  common  is 
appendant ;  and  the  number  of  cattle 
to  be  so  considered  and  allowed,  shaU 
be  ascertained  by  the  number  of  cattle 
which  the  land  is  equal  to  maintain 
during  the  winter.  A  claim  of  right 
of  common,  without  any  limitation,  is 
not  recognized  by  our  courts  of  law. 
(Howy.  Strode,  2  Wils.  274  ;  Betuom 
Y.  Ckeeier,  8  T.  R.  398,  400 ;  Ckeea^ 
man  ▼.  Hardham,  1  Barn.  &  AM.  711 ; 
Bennett  ▼.  i{«epe,  Willis,  231 ;  Patrick 
T.  Lowre,  2  Brownl.  101.  And  see 
poet,  notes  (51),  and  (53). 
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nor  manure  the  ground.  This  not  arising  from  any  natural 
propriety  or  necessity,  like  common  appendant,  is  therefore 
w>l  of  general  right  ;  but  can  only  be  claimed  by  immemo- 
rial usage  and  prescription  (/)  (51),  which  the  law  esteems 
sufficient  proof  of  a  special  grant  or  agreement  for  this  pur- 
pose. Common  because  of  vicinage,  or  neighbourhood,  is  «««««<*/■  ««• 
where  the  inhabitants  of  two  townships,  which  lie  conti- 
guous to  each  other,  have  usually  intercommoned  with  one 
another  ;  the  beasts  of  the  one  straying  mutually  into  the 
other's  fields,  without  any  molestation  from  either  (52). 
This  is  indeed  only  a  permissive  right,  intended  to  excuse 
what  in  strictness  is  a  trespass  in  both,  and  to  prevent  a 
multiplicity  of  suits :  and  therefore  either  township  may  in- 
close and  bar  out  the  other,  though  they  have  intercommou- 

(/)  Co.  Litt.  121,  122. 


(51)  Or  by  special  grant,  which 
might  be  good,  even  before  the  late 
act,  though  made  within  time  of  legal 
memory.  (Cow^omT.  Slacks  15  East, 
115,  116;  SaehetftriU  v.  Porter,  W. 
Jones,  397;  see  the  Isst  note  but  one 
as  to  the  presmt  law.)  When  a  man 
prescribes  for  common  for  a  certain 
nomber  of  cattle,  as  a  right  appur- 
tenant, it  is  not  necessary  to  show  that 
they  were  UvtaU  and  eomehatU,  for  the 
namber  being  ascertained,  no  en- 
croachment is  possible.  {Bickards  t. 
Squibb,  \  Ld.  Raym.  726.)  But,  a 
man  who  claims  common  appurtenant, 
not  for  a  specified  number  of  cattle, 
ought  to  plead  that  it  is  for  cattle  le- 
vant and  eouchant;  for,  if  he  puts  in 
others  he  does  a  wrong,  and  may  be 
punished  as  a  trespasser.  (Hoekine 
r.RobmM,  2  Saund.  325  a.)  Common, 
whether  appendant  or  appurtenant, 
for  beasts  levant  and  concAon/,  cannot 
be  granted  over  ;  but  common  appur- 
tenant, for  a  limited  number  of  beasts, 
may  be  granted  oyer.  {Spoonery.  Day, 
Cro.  Car.  433 ;  8.  C,  W.  Jones,  375 ; 
Drwy  T.  Kent,  Cro.  Jac.  14.  Bufifi 
▼.  Chtamen,  5  Taunt.  244.) 

Mr.  Wooddeson  (jn  his  Slst  Vin. 
Lect.)  saysr  "  common  appurtenant, 
like  that  in  grou,  may  be  either  by 


prescription,  or  express  grant,  and 
consequently  may  begin  within  time 
of  legal  memory ;  which  is  not  the 
case  of  common  appendant ;  for  that 
cannot  begin  at  this  day,  but  is  of 
common  right.**  Mr.  Wooddeson  is 
fully  borne  out  by  the  authority  of  the 
cases  of  Saeheverill  y.  Porter,  Cro, 
Car.  482;  Wyatt  Wyld's  case,  8  Rep. 
157;  T)frinyham:'9  caee,  4  Rep.  38; 
and  Gawen  y.  Stacie,  1  RoUe's  Ab. 
400.  The  passage  in  our  author's  text 
required  some  qualification,  eyen  be- 
fore the  late  enactments. 

(52)  Common  because  of  yicinage 
can  only  be  used  by  cattle  levant  and 
couchant  upon  the  lands  to  which  such 
permissiye  right  of  common  is  an- 
nexed. {Sir  Miles  CorbetVa  caee,  7 
Rep.  ^^.)  Common  for  cause  of  yi- 
dnage  is  not  common  appendant; 
but,  inasmuch  as  it  ought  to  be  by 
immemorial  prescription,  it  is  in  this 
respect  resembled  to  common  append- 
ant. {TyringhanCe  caee,  4  Rep.  38.) 
It  seems,  that  common  because  of 
yicinage  can  only  subsist  between  two 
immediately  adjoining  townships ;  and 
not  where  they  are  separated,  how- 
eyer  slightly,  by  any  intermediate  land. 
{Bromfieldv.  Kirber,  11  Mod.  72.) 
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or,  tn  gro$M , 


and  either  limiU 
fid  or  without 
•tint. 


ed  time  out  of  mind.  Neither  hath  any  peraon  of  one  town 
a  right  to  put  his  beasts  originally  *into  the  other's  common : 
but  if  they  escape,  and  stray  thither  of  themselves,  the  law 
winks  at  the  tresspass  (g).  Common  in  grass^  or  at  large, 
is  such  as  is  neither  appendant  nor  appurtenant  to  land,  but 
is  annexed  to  a  man's  person ;  being  granted  to  him  and  his 
heirs  by  deed  ;  or  it  may  be  claimed  by  prescriptive  right, 
as  by  a  parson  of  a  church,  or  the  like  corporation  sole. 
This  is  a  separate  inheritance,  entirely  distinct  from  any 
landed  property,  and  may  be  vested  in  one  who  has  not  a 
foot  of  ground  in  the  manor. 

All  these  species  of  pasturable  common  may  be,  and  usu- 
ally are,  limited  as  to  number  and  time  ;  but  there  are  also 
commons  without  stint  (53),  and  which  last  all  the  year. 
By  the  statute  of  M erton,  however,  and  other  subsequent 
Lord  of  a  manor  Statutes  (A),  the  lord  of  a  manor  may  inclose  so  much  of 
^^/o/tuiage,  the  waste  as  he  pleases,  for  tillage  or  wood  ground,  pro- 
vided he  leaves  common  sufficient  for  such  as  are  entitled 
thereto.  This  inclosure,  when  justifiable,  is  called  in  law, 
^*  approving  :**  an  ancient  expression  signifying  the  same  as 
'' improving  "  (0-  The  lord  hath  the  sole  interest  in  the 
soil ;  but  the  interest  of  the  lord  and  commoner  in  the  com- 
mon, are  looked  upon  in  law  as  mutual.  They  may  both 
bring  actions  for  damage  done,  either  against  strangers,  or 
each  other  (54);  the  lord  for  the  public  injury,  and  each 
commoner  for  his  private  damage  (A)  (55). 


I>roTided  he 
eave  sufficient 
common  for 
those  entitled. 


(g)  Co.  Litt.  122. 
(A)  20  Hen.  III.  c.  4  ;    29  Geo.  II. 
c.  36.,  and  31  Geo.  II.  c.  41. 


(0  2  Inst.  474. 

Ik)  9  Rep.  113;  [15  East,  161.] 


(53)  The  man  who  prescribes  for 
common  without  stint,  must  also  arer 
that  the  cattle  are  fed  on  his  own  land, 
or  are  Uvait  and  couchant  there :  forv 
common  $ana  mombr^  is  only  for  beasts 
l€9ani  and  couekantt  so  that  eren  this 
18  a  common  certain.   (1  Inst.  122  a. 

2  Inst.  85.   Chicksley  v. ,  Hardr. 

118.  Mellar  t.  Spateman,  1  Saund. 
344  ;  and  see,  ante,  note  (50) }  as  also 
Vol.  III.  pp.  238,  239.) 

(54)  The  leading  authorities  in  sup- 
port of  this  doctrine  are  collected  in 
note  (2)  to  Melhr  v.  Spatenum,  (1 


Saund.  346,)  where  the  technicalities 
necessary  to  be  attended  to  in  the 
pleadings,  when  an  action  is  broqght 
for  such  damage,  are  set  forth.  See 
also  the  conclusion  of  note  (2)  to 
Poiter  ▼.  North  (Ibid.  353,  whidtt 
case  is  also  reported,  and  in  some  re- 
spects more  ftilly,  in  1  Vent.  383 — 
398 ;  and,  as  to  the  first  action^  tried 
in  tiie  Court  of  Common  Fleas,  in 
Vaugh.  251—258). 

(55)  See  Vol.  III.  p.  237,  and  the 
note  thereto. 
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2.  3.  Common  of  piscary  (56)  is  a  liberty  of  fishing  in  s.  3.  comnion 
another  man's  water:  as  common  of  fur  Aary  is  a  liberty  oftartw^*^^ 
digging  turf  upon  another's  ground  (/)  (57).    There  is  also 


(/)  Co.  litt.  122. 


(56)  Mr.  Wooddeson,  (in  his  2l8C 
Tin.  Lect.  s.  5,)  doubts  the  propriety 
of  iadiiding  a  piscary  of  any  sort 
voder  r%hts  of  common,  as  one  spe- 
cies or  class  thereof:  he  seems  to 
think  that  all  fisheries,  of  whatever 
description,  ought  rather  to  be  're- 
ferred to  the  head  of  franchises.  Our 
cvthor*B  reasona  for  pursuing  a  dif- 
ferent course,  will  be  found  in  the  7th 
section  of  tliis  chapter;  if  he  has 
erred  at  aU,  it  is  not  in  supposing  that 
eommon  of  piscary  may  exist  upon 
the  same  footing  as  othe^  rights  of 
common,  but  in  making  a  distinction 
betw^n  conomaon  of  fishery,  and  free 
fishery :  as  to  which,  see  pOMt,  the 
note  to  p.  39. 

(57)  Common  of  turbary  can  only 
be  ai^ndant,  or  appurtenant,  to  A 
house,  tiot  to  lands:  {J)priitffham*i 
eutj  4  Rep.  37:)  and  the  turf  cut  for 
foe!  nnist  be  burned  in  the  common* 
er's  house;  (Dean  and  Ckofter  q/* 
JUy  T.  Warren^  3  Atk.  189;)  not  sold. 
(Fc/eisliii«T.  Penny y  Noy,  145 ;  Lord 
Cbarfotm  t.  Ward,  1  Sch.  &  Lef.  8.) 
So,  it  seems,  an  alleged  custom  for 
the  tenants  of  a  manor  to  be  entitled 
to  cut  and  carry  away  firom  the  wastes 
therein  an  indefinite  quantity  of  turf, 
covered  with  grass,  fit  for  the  pasture 
of  cattle,  for  the  purpose  of  making 
sad  repairing  grass  plots  in  their  gar^ 
dens,  or  other  improvements  and  re- 
pairs of  their  customary  tenements, 
cannot  be  supported.  {WHtan  ▼. 
wma$,  7  Bast,  127.) 

The  statute  of  Morton  (20  Hen.  III. 
c  4,  coneeming  approvements  of  com* 
aunt,)  does  not  extend  to  either  com- 
mons of  turbary,  of  piscary,  of  es- 
tof«w,orthelike.  (2  laet.  87 ;  fhw- 
«#T.«rfCil/ciMf,  CoiByii,579.)   But, 


where  there  is  common  of  pasture  and 
common  of  turbary  in  the  same  waste, 
the  conmmn  of  turbary  will  not  hinder 
the  lord  fipom  inclosing  against  the 
common  of  pasture,  for  they  are  two 
distinct  rights ;  and  the  question  will 
not  be  altered,  though  these  two  rights 
may  happen  to  concur  in  one  and  the 
same  person.  If  it  were  otherwise, 
the  objection  to  approvement  would 
be  just  the  same,  where  common  of 
piscary  or  common  of  estovers  came 
in  question.  Yet  it  would  be  absurd 
to  say,  a  lord  cannot  inclose  against 
common  of  pasture,  because  his 
tenants,  or  some  other  persons,  have 
common  of  piscary,  or  common  of  es- 
tovers in  the  same  waste.  If,  indeed, 
their  enjoyment  of  either  of  these 
rights  was  afiiscted  by  sfich  inclosure, 
they  might  certainly  nudlitain  an  ac- 
tion ;  and  so  may  a  commoner  whos^ 
enjoyment  of  a  common  of  turbary  is 
interrupted.  {Fawcett  v.  Strieklai^, 
Willes,  60.)  Some  authorities  seem 
to  intimate,  that,  as  a  general  rule, 
the  owner  of  the  soil  in  which  there 
is  a  right  of  common  of  ttirbary,  can» 
not  approve.  Such  a  rule,  however, 
is  at  all  events  not  universal ;  And  the 
power  of  approvement  may  reASotiably 
exist,  without  derogation  from  the  (hk 
enjoyment  of  the  rights  of  common. 
Common  of  turbary  must  be  enjoyed 
in  respect  of  ancient  messuages.  Many 
of  those  ancient  messuages  may  b^ 
destroyed,  and  others  not  substituted, 
and  it  would  be  unreasonable  that  the 
whole  of  a  waste  should  remain  unitt- 
closed,  so  long  as  a  single  commoner 
in  respect  of  an  ancient  messuage 
should  have  a  right  to  cut  turf  upon 
the  common.  The  question,  whether 
a  sufficiency  of  common  of  turbary,  or 
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a  common  of  digging  for  coals,  mineral?,  stones;  and  the 
like.  All  these  bear  a  resemblance  to  common  of  pasture 
in  many  respects ;  though  in  one  point  they  go  much  far- 
ther ;  common  of  pasture  being  only  a  right  of  feeding  on 
the  herbage  and  vesture  of  the  soil,  which  renews  annually ; 
but  common  of  turbary,  and  those  aforementioned,  are  a 
right  of  carrying  away  the  very  soil  itself. 

*4.  Common  of  estovers  (58)  or  estouviers,  that  is,  neces^ 
saries,  (from  estoffer,  to  furnish,)  is  a  liberty  of  taking  ne- 
cessary wood,  for  the  use  or  furniture  of  a  house  or  farm, 
from  off  another's  estate.     The  Saxon  word,  bote,  is  used 


of  pasture,  is  left  for  the  commoners, 
is  a  question  to  be  left  to  the  decision 
of  a  jury.  {ArMt  ▼.  Ellu,  7  Bam. 
&  Cress.  371.)  The  extent  to  which 
either  the  lord  of  a  manor,  or  the 
commoners,  may  exercise  their  re- 
spective privileges  above  mentioned, 
may  frequently,  indeed  commonly, 
depend  upon  custom.  (Bateaon  v. 
Green,  5  T.  R.  416,  and  cases  in  the 
notes  thereto.  See  Vol.  III.  p.  240.) 
(58)  The  liberty  which  every  tenant 
for  life,  or  years,  has,  of  common  right, 
to  take  necessary  estovers  m  the  lande 
which  he  hoide  for  such  estate,  seems 
to  be  confounded,  in  most  of  the  text 
books,  with  right  of  common  of  esto- 
vers. Yet  they  appear  to  be  essen- 
tiaUy  different  (and  see  Vol.  III.  p. 
224).  The  privilege  of  the  tenant  for 
life  or  years  is  an  exclusive  privUege, 
not  a  commonable  right.  Right  of 
common  of  estovers  seems  properly 
to  mean,  a  right  appendant  or  appur- 
tenant to  a  messuage  or  tenement,  to 
be  exercised  in  lands  not  occupied  by 
the  holder  of  the  tenement.  Such  a 
right  may  either  be  prescriptive,  or  it 
may  arise  from  modem  grant.  {Count' 
eee  of  Arundel  v.  Steere,  Cro.  Jac. 
25.)  And  though  the  grant  be  made 
to  an  individual,  for  the  repairs  of  his 
house,  the  right  is  not  a  personal  one, 
but  appurtenant  to  the  house.  {Dean 
and  Cht^ter  qf  Windeor*9  ea»e,  5  Rep. 
25  ;  Sir  Henry  NevUPs  eate^  Plowd. 
381.)     Such  a  grant  is  not  destroyed 


by  any  alteration  of  the  house  to 
which  the  estovers  are  appurtenant, 
but  it  may  be  restricted  within  the 
limits  originaUy  intended,  if  the  al- 
tered state  of  the  premises  would 
create  a  consumption  of  estovers 
greater  than  that  contemplated  when 
the  grant  was  made.  {Luttrel^e  e«e, 
4  Rep.  87.) 

If  estovers  of  wood  be  granted,  to 
be  taken  in  a  certain  wood,  the  owner 
of  which  cuts  down  some  of  the  wood, 
the  grantee  cannot  take  the  wood  so 
cut :  even  if  the  whole  be  cut  down, 
he  has  no  remedy  but  an  action  of 
covenant  or  on  the  case :  {Bateet  v. 
Maynard,  Cro.  Eliz.  820 ;  Pom^frei  v. 
Jtierqft,  1  Saund.  322 ;  DowgloMi  v. 
Kendal,  Cro.  Jac.  256 ;  S.  C.  Yelv. 
187  :  which  last  cited  ease  iUustmtes 
the  distinction  between  an  eTclnnve 
right  to  the  wood  growing  on  certain 
land,  and  a  right  of  common  of  esto- 
vers only.)  It  is  true,  that  a  single 
copyholder,  or  other  tenant,  and  that 
one  only,  may  be  entitled  to  right  of 
common  of  pasture,  or  estovers,  or 
other  profit  in  the  land  of  the  lord  of 
the  manor ;  but  then,  the  lord  at  least 
must  participate  in  the  right ;  if  the 
tenantenjoyed  the  right  solely,  several- 
ly,  and  exclusively,  it  would  be  difficult, 
without  a  violent  strain  of  language, 
to  discover  in  such  a  right  any  com- 
monable qualities.  {Foieton  and 
Cracherode'ecase,  4  Rep.  32  ;  North 
V.  Coe,  Vaugh.  256.) 
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by  US  as  synonymous  to  the  French  estovers :  and  therefore, 
house-bote  is  a  sufficient  allowance  of  wood,  to  repair,  or 
to  bum  in,  the  house;  which  latter  is  sometimes  called 
fire-bote ;  plough-bote  and  cart-bote  are  wood  to  be  em- 
ployed  in  making  and  repairing  all  instruments  of  hus- 
bandry :  and  hay-bote,  or  hedge-bote,  is  wood  for  repairing 
of  hays,  hedges,  or  fences.     These  botes  or  estovers  must 
be  reasonable  ones ;  and  such  any  tenant  or  lessee  may 
take  off  the  land  let  or  demised  to  him,  without  waiting  for 
any  leave,  assignment,  or  appointment  of  the  lessor,  unless 
he  be  restrained  by  special  covenant  to  the  contrary  (m).) 

These  several  species  of  commons  do  all  originally  result 
from  the  same  necessity  as  common  of  pasture ;  viz.  for  the 
maintenance  and  carrying  on  of  husbandry ;  common  of  pis- 
cary being  given  for  the  sustenance  of  the  tenant's  family ; 
common  of  turbary  and  fire-bote  for  his  fuel ;  and  house- 
bote, plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  house,  his  instruments  of  tillage,  and  the  necessary 
fences  of  his  grounds. 

IV.  A  fourth  species  of  incorporeal  hereditaments  is  that  iv.  Ways. 
of  wm/s  (59) ;  or  the  right  of  going  over  another  man's  ground 
(60).     I  speak  not  here  of  the  king's  highways,  which  lead 
from  town  to  town ;  nor  yet  of  common  ways,  leading  from  a 
village  into  the  fields  (61) ;  but  of  private  ways,  in  which  a 
particular  man  may  have  an  interest  and  a  right,  though  an- 
other be  owner  of  the  soil  (62).    This  may  be  grounded  on  a  which  are 
special  permission ;  as  when  the  owner  of  the  land  grants  ^Sf,^  **" 
to  another  the  liberty  of  passing  over  his  grounds,  to  go  to 

(m)  Co.  litt.  41. 


36 


(59)  ScejW»^396,n.  Vol.  III.  pp. 
218,  241. 

(60)  A  right  of  way  over  another 
nan's  ground,  being  an  incorporeal 
bereditament,  collateral  to  land,  can- 
not be  dirested ;  the  interest  will  not 
cease  to  exist,  potentuUiter,  merely 
by  non-user  for  a  time.  In  this  re- 
spect it  resembles  a  right  of  common 
of  pasture,  a  rent,  or  other  incorpo- 
real hereditament.  {Saffyn't  cate,  5 
Rep.  124.)  It  has  been  said,  a  ne- 
cessary right  of  way  also  resembles  a 


right  of  common  appendant,  in  not 
being  extinguished  by  unity  of  pos- 
session. {Jorden  v.  Atwood,  Owen, 
122  ;  but  see  tif/ra,  note  (64).) 

(61)  Any  reader  who  is  disposed  to 
pursue  inquiries  into  those  branches 
of  the  subject,  which  our  author  de- 
clines here  to  enter  upon,  is  referred 
to  Co.  litt.  56  a  ;  Com.  Dig.  tit.  CAf- 
mm ;  Vin.  Ab.  tit.  Highway;  and 
Catherine  Austin' tease,  1  Ventr.  189. 

(62)  See /lot/,  p.  396. 
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church,  to  market,  or  the  like :  in  which  case  the  gift  or 
grant  is  particular,  and  confined  to  the  grantee  alone;  it  dies 
with  the  person  ;  and,  if  the  grantee  leaves  the  country,  he 
cannot  assign  over  his  right  to  any  other :  nor  can  he  justify 
taking  another  *person  in  his  company  (n).  A  way  may  be 
also  by  prescription :  as  if  all  the  inhabitants  of  such  a 
hamlet,  or  all  the  owners  and  occupiers  of  such  a  farm,  have 
immemorially  used  to  cross  such  a  ground  for  such  a  parti^ 
cular  purpose :  for  this  immemorial  usage  supposes  an 
original  grant,  whereby  a  right  of  way  thus  appurtenant  to 
land  or  houses  may  clearly  be  created <  A  right  of  way  may 
also  arise  by  act  and  operation  of  law :  for,  if  a  man  grants 
me  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the 
same  time  tacitly  and  impliedly  gives  me  a  way  to  come  at 
it ;  and  I  may  cross  his  land  for  that  purpose  without  tres- 
pass (o)  (63).  For  when  the  law  doth  give  any  thing  to  one, 
it  giveth  impliedly  whatsoever  is  necessary  for  enjoying  the 
same  (j^)  (64).     By  the  law  of  the  twelve  tables  at  Rome, 


(ii)  Finch,  Law,  31. 


(9)  Ibid.  63. 


(p)  Co.  litt.  56. 


(63)  But  Bach  a  right  of  way  must 
not  be  pleaded  in  general  terms  as  a 
way  of  necessity ;  without  showing 
how  the  lands  over  which  the  right  of 
way  is  datmed,  came  to  be  subjected 
to  that  r%ht ;  that  form  of  pleading 
would  imply  that,  whenever  a  man 
has  not  another  way,  he  has  a  right 
to  go  over  his  neighbour's  close.  But 
that  is  not  so.  A  private  right  of  way 
must  be  founded  in  grant,  actual  or  to 
be  presumed  ;  {BuUard  y.  Harrisont  4 
Mau.  &  Selw.  392  ;)  and  if  an  actual 
grant  is  found  to  specify  a  precise  way, 
no  circumstances  can  authorize  the 
grantee  to  go  out  of  the  particular  line 
specified.  The  way  granted  may  hap- 
pen, at  some  periods,  to  be  over* 
flowed ;  but  if  that  inconvenience  has 
not  been  provided  for  in  the  grant,  it 
MemB>  the  grantee  eannot,  merely  be- 
cause the  usual  track  is  impassable, 
go  over  the  grantor's  land  in  another 
line.  (Tojfhr  v.  WMtekead,  2  Dou^ 
749  ;  and  see  po9t,  the  next  note  but 
one.) 


(64)  A  grant  arising  out  of  the  im- 
plication of  necessity,  cannot  be  car- 
ried further  than  the  necessity  of  the 
case  requires.  And  if,  on  the  ground 
of  necessity,  a  grant  of  a  new  right  of 
way  is  presumed,  a  prescription  for 
another  old  right  of  way  over  the  same 
lands  will,  it  seems,  be  extinguished : 
and  though  tJie  new  way  subsequently 
ceases  to  be  necessary,  and  therefore 
the  right  to  use  it  also  ceases,  it  does 
not  follow  that  the  old  right  of  waj 
will  revive ;  if  the  party  claiming  it 
has  any  other  way,  though  a  less  con- 
venient one,  of  reaching  his  own  landa. 
(Holmes  v.  Garinff,  2  Bingh.  85.)  If, 
in  the  case  last  cited,  the  dictum,  that 
''  a  way  by  prescription  is  extin- 
guished by  unity  of  possession,"  was 
only  used  with  reference  to  the  cir- 
cumstances then  before  the  court,  it 
need  not  be  questioned :  but  if  it  was 
intended  to  be  understood  as  a  gene- 
ral proposition,  that  a  way  of  necessity 
is  extinguished  by  unity  of  posses- 
sion, and  cannot  be  revived  when  the 
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where  a  man  had  the  right  of  way  o?er  another^s  land,  and 
the  road  was  out  of  repair,  he  who  had  the  right  of  way 
might  go  over  any  part  of  the  land  he  pleased  (65) :  which 
was  the  established  rule  in  public  as  well  as  private  ways. 
And  the  law  of  England,  in  both  (66)  cases,  seems  to  corre- 
spond with  the  Roman  (9). 

V.  Offices,  which  are  a  right  to  exercise  a  public  or  private  v.  offlc«t. 
employment,  and  to  take  the  fees  and  emoluments  there- 
unto belonging,  are  also  incorporeal  hereditaments  (67) ; 

(y)  Lord  Raym.  725 ;  1  Brownl.  212;  2  Show.  28;  1  Jon.  297. 


36 


possession  is  ssyered ;  that  h  contrary 
to  tlie  authority  before  cited  in  note 
(60),  to  Packer  ▼.  WeUtead,  (2  Sid. 
39,)  and  to  DtittanT.  Taylor,  (2  Lutw. 
1489,)  and  aeeins  not  condttent  with 
what  was  laid  down  in  MoHiu  v.  Barwet 
(Hob.  131).     When  the  question  le- 
lates  not  to  ways  of  necessity,  but  to 
ordinary  prescriptive  rights  of  way,  or 
mere  easements,  the  eztingnishment 
of  snch  rights  by  unity  of  possession 
thereof  in  fee  with  the  same  estate  in 
the  land  over  which  they  ran,  seems 
not  to  be  dispnted.  (BucklejfY.  CMcs, 
5  Tanat.  316.)    And  by  other  means 
sock  rights,  if  not  absolutely  extin* 
gnishedy  may  at  least  be  suspended ; 
(Wrifiki  ▼.   Ratiray,  1  East,  381  ;) 
bat  ways  of  necessity  do  not  seem  to 
be  cztingaished  by  unity  of  possession. 
iSMwy  T.  Piffotf,  3  Bnlstr.  340.)  At 
any  rate,  they  appear  to  be  revivable ; 
(Jank.  Cent  p.  20,  c.  37 ;)  or,  if  not, 
upon  the  same  principle  on  which  the 
first  grant  of  the  right  is  often  pre- 
smiedy  although  the  effect  of  that  im- 
plied grant  were  gone,  yet,  if  the 
same  positrre  necessity  called  for  it, 
a  aimilar  presumption  would  be  again 
made :  but  Seijeant  WHliams,  in  his 
learned  note  to  Pon^ret  t.  Bierq/t^ 
(1  Saund.  323  a)  says,  a  way  of  ne- 
cessity cannot  be    extinguished   by 
omty  of  poflMflrion,   for  that  is  the 
▼ery  foundation  of  the  right.  And  see 
BuU.  N.  P.  74  a. 
(66)  The  doctrine  of  the  text  may 


be  true  with  respect  to  ways  of  im- 
plied necessity :  but  not  so,  perhaps, 
where  the  right  of  way  is  claimed  under 
a  specific  grant :  (see  anie,  the  last 
note  but  one ;)  if,  in  the  latter  case, 
the  grantee  complains  of  the  bad  con- 
dition of  the  road,  and  asks  what 
remedy  he  has,  if  he  is  not  allowed 
to  go  out  of  the  prescribed  line  of 
road  ?  he  would  probably  be  told  now, 
as  a  party  making  a  similar  complaint 
was  told  long  ago  by  Mr.  Justice 
Suit,  that  "  if  he  went  that  way  be. 
fore  in  his  shoes,  he  might  now  pluck 
on  his  boots.''  (Diire  ▼.  Dumion, 
Godb.  53 ;  and  see  the  3rd  note  of 
Seijeant  Williams  to  the  case  of  Pom^ 
Jrti  T.  Siertt/t,  1  Saund.  322  a.) 

(66)  Not  in  both.  As  to  private 
ways,  see  the  last  note :  but  highways 
(as  Lord  Mansfield  said  in  Taylor  v. 
WhittkMd,  Dougl.  479,)  are  govern- 
ed  by  a  different  principle.  They  are 
for  the  public  sendee,  and  if  the  usual 
trade  is  impassable,  it  is  for  the  ge- 
neral good  that  people  should  be  en- 
titled  to  pass  in  another  line. 

(67)  And  if  they  savour  of  the  realty 
as  concerning  lands  or  certain  places, 
they  are  considered  to  be  real  pro- 
perty; and  the  inheritance  of  such 
offices,  if  not  incapable  of  being  alien- 
ated from  a  certain  line  of  deseen- 
dants,  may  be  made  the  subject  of  an 
entail  by  the  owner  thereof.  (Co. 
Utt.  20.) 
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whether  public,  as  those  of  magistrates ;  or  private,  as 
of  bailiffs,  receivers,  and  the  like.  For  a  man  may  have 
an  estate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or 
for  a  term  of  years,  or  during  pleasure  only  :  save  only  that 
offices  of  public  trust  cannot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administration  of  justice  (68), 
for  then  they  might  perhaps  vest  in  executors  or  adminis- 
trators (r).  Neither  can  any  judicial  office  be  granted  in 
reversion  :  because,  though  the  grantee  may  be  able  to  per- 
form it  at  the  time  of  the  grant ;  yet,  before  the  office  falls, 
he  may  become  unable  and  insufficient:  but  ministerial 
offices  may  be  so  granted  (s) ;  for  those  may  be  executed  by 
deputy  (69).  Also,  by  statute  5  &  6  Edw.  VI.  c.  16,  no 
public  office  (a  few  only  excepted)  shall  be  sold,  under  pain 
of  disability  to  dispose  of  or  hold  it  (70).  For  the  law  pre- 
sumes that  *he,  who  buys  an  office,  will  by  bribery,  extor- 
tion, or  other  unlawful  means,  make  his  purchase  good,  to 
the  manifest  detriment  of  the  public  (71). 


(r)  9  Rep.  97. 


(«)  11  Rep.  4. 


(68)  It  is  not  universally  true,  that 
offices,  eren  of  public  trust,  cannot  be 
granted  for  years :  and  it  would  be  in- 
consistent to  hold,  that  any  of  such 
offices,  which  may  be  granted  for  life, 
in  tail  or  in  fee,  could  not  be  granted 
for  years.  {Veale  v.  Priour,  Hardr. 
357 ;  Jonea  v.  Clerk,  Hardr.  49 ;  Bogert 
V.  FrazeTy  2  Show.  171.) 

By  the  statute  of  1  Geo.  .III.  c.  23, 
the  Judges  of  the  common  law  courts 
at  Westminster  are  to  hold  their  offices 
during  their  good  behayiour,  notwith- 
standing any  demise  of  the  crown ; 
but  may  be  removed  on  an  address  of 
both  houses  of  parliament. 

(69)  Speaking  with  technical  pre- 
cision, there  can  be  no  rtwrsUm  of 
any  office  which  is  not  an  office  of  m- 
keriioHce ;  with  respect  to  other  of- 
fices, though  the  word  reversion  may 
be  loosely  used  in  the  grant  thereof, 
they  would  be  more  properly  called 
grants  m  futuro.  {Ytnmg  ▼.  Stoelif 
Cro.  Car.  479 ;  The  King  v.  JTanp, 
Skin.  447.)    Though  most  ministerial 


offices,  which  are  not  of  special  trust, 
may  be  exercised  by  deputy,  and  all 
offices  which  may  be  assigned,  may 
be  exercised  by  deputy ;  {Lady  Rut" 
9eV9  cafe,  Cro.  Jac.  18 ;  Bari  qf 
Shrewahury^a  cote,  9  Rep.  49 ;)  yet, 
an  office  which  is  of  trust,  however 
humble  the  situation,  cannot  be  exe- 
cuted by  deputy,  unless  the  grant  ex- 
pressly permits  this  :  (Dyer,  7  b,  pi. 
10  :)  af&rtiori  it  cannot  be  assigned. 
(Grand  Chamberlain' a eaae,  W.  Jones, 
121.) 

(70)  The  sale  and  brokerage  of 
offices  is  further  restrained  by  the 
statutes  of  49  Geo.  III.  c.  126,  and 
of  6  Geo.  IV.  cc.  82,  83 ;  and  see 
Hariwell  v.  Hartwell,  4  Yes.  815  ; 
Card  V.  ffcpe,  2  Bam.  &  Cress.  674  ; 
4  Dowl.  &  R.  172;  Eichardaonr. 
Melliah,  2  Bing.  246. 

(71)  If  two  offices  are  incompatible, 
by  the  acceptance  of  the  latter  the 
first  is  relinquished  and  vacant,  even 
if  it  should  be  a  superior  office.  (2  T» 
R.  81.— -Ch.) 
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VI.  Digsities  bear  a  near  relation  to  offices.    Of  the  na-  vi.  Digniun. 
lure  of  tbe^e  we  treated  at  large  in  the  former  l^ook  (0:  it 

will  therefore  be  here  eufficieot  to  mention  them  ag  a  species 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  eatate  (72). 

VII.  Franchises  are  a  seventh  species.     Franchise  and  vii.  Franchises, 
liboty  are  used  as  synonymous  terms ;  and  their  definition 

»(»),  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, subeisting  in  the  hands  of  a  subject.  Being  therefore 
derived  tana  the  crown,  they  must  arise  from  the  king's 
grant;  or,  in  some  cases,  may  be  held  by  prescription, 
which,  aa  has  been  frequently  said,  presupposes  a  grant  (73). 

(0  See  Book  i.  ch.  12.  («)  Finch,  L.  164. 


(72)  Dignities  were  orig:inaUy  an-  heirs  general,  the  attainder  for  treason 

neied  to  the  possession  of  certain  es-  of  any  ancestor,  through  whom  the 

tales  in  land,  and  created  by  a  grant  cUdmant  of  such  dignity  must  derire 

of  those  estates ;  or,  »t  all  erents,  fai^  title,  though  the  person  attainted 

that  was  the  most  wmal  course.  (JUjf  never  was  possessed  of  the  di^ty, 

T.  Knotty$,  1  L.  Raym,  13.)     And  al-  will  bar  such  claim.  (Rejp  v.  Purbeck, 

though  dignities  are  now  become  little  Show.  P.  C.  1 ;  Law  qf  Foffetture^  86, 

more  than  personal  distinctions,  they  67.)     Bat  with  respect  to  the  descent 

>R  stttl  elawed  under  the  head  of  veal  of  kmdf  after  th^  death  of  %  person 

property  {    and,  as  having  relation  to  attainted,  his  descendants  ipay  inr 

land,  in  theory  at  least,  may  be  en-  herit,   thongh  they   may  be  obliged 

tailed  by  the  crown,  witjiin  the  statute  to  trace  their  descent  throngh  him. 

tf«  dmiff  i  or  limited  in  remainder,  to  Stat.  3  &  4  Gnl.  IT.  c.  106. 

commence  after  the  determination  of  (73)  Our  author,  in  the  17th  chap- 

a  preoediing  estate  tail  in  the  same  ter  of  this  volume,  (p.  265,)  following 

dignity.     {NeviPn  can,  7  Rep.  122.)  Co.  Litt.  114,  informs  us,  that  "what 

And  if  a  tenant  in  tail  of  a  dignity  is  to  arise  by  matter  of  record  cannot 

ifcoidd  be  attainted  for  felony,  the  dig-  be  prescribed  for,  but  must  be  claimed 

nity  would  be  only  forfeited  during  by  grant,  entered  on  record;  such  as, 

his  ttfie,  hot,  after  bis  deeease,  wonkl  for  instance,  the  royal  franehises  of 

vest  ia  the  person  entitled  to  it  per  deodaads,  felons*  goods,  and  the  like. 

fwjtmm  dond,    (Stat.  S4  Geo.  III.  o.  But  the  franchises  of  treasure-trove, 

144.)     Even  H  a  man  in  the  line  of  waifs,  estray,  and  the  like,  may  be 

entail  oi  a  dignity,  but  not  actoatty  elaimed   by  prescription ;    for    they 

poesesaed  of  it,  were  attainted  of  trea-  arise  from  private  contingeneies,  and 

•OB,  Ua  son,   surviving  faim,  might  notlromanymatter  of  record."  (And 

dMm  from  the  Srst  acqniivr,  without  see  KeUway,  123  b,pl.  78  ;  Comtabh'i 

beiag  affseted  by  the  an«iader  of  fais  caM,5Rep.l09;  Jb«/<y'tfe8se,5  Bep. 

(2  Hale's  PI.  Cr.  S56.)  But  110.)    In  the  case  of  The  Abbot  (^ 


If  the  fether  ww  In  poeaeaaion  of  the  Strata  MareeUa,  (9  Bep.  26  b,  27,) 

dignity  at  the  tine  ai  each  attainder,  the  doctrine  is  laid  down  thus :  Every 

then  Us  cormption  of  bload  would  be  franehiae,  liberty,  or  pririlege,  either 

fatal  to  the  daim  of  the  son ;  and  in  d«p0n^  on  charter,  and  cannot  be 


the  case  of  a  dignky  deeeendible  to     elaimed  by  preseription  ;  (as  bofia  et 
VOL.  II.  G 
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The  kinds  of  them  are  various,  and  almost  infinite :  I  will 
here  briefly  touch  upon  some  of  the  principal ;  premising 
only,  that  they  may  be  vested  in  either  natural  persons  or 
bodies  politic  ;  in  one  man  or  in  many;  but  the  same  iden- 
tical franchise,  that  has  before  been  granted  to  one,  cannot 
be  bestowed  on  another,  for  that  would  prejudice  the  former 
grant  (w). 
In  what  they  To  be  a  couuty  palatine  is  a  franchise,  vested  in  a  num- 

ber of  persons.  It  is  likewise  a  franchise,  for  a  number  of 
persons  to  be  incorporated,  and  subsist  as  a  body  politic ; 
with  a  power  to  maintain  perpetual  succession  and  do  other 
corporate  acts  :  and  each  individual  member  of  such  corpo- 
ration is  also  said  to  have  a  franchise  or  freedom.  OUier 
franchises  are — to  hold  a  court  leet :  to  have  a  manor  or 
lordship ;  or,  at  least,  to  have  a  lordship  paramount :  to 
have  waifs,  wrecks,  estrays,  treasure-trove,  royal  fish,  for- 
feitures, and  deodands  (74)  :  to  have  a  court  of  one's  own, 
or  liberty  of  holding  pleas,  and  trying  causes  :  to  have  the 
cognizance  of  pleas  ;  which  is  a  still  greater  liberty,  being 
an  exclusive  right,  so  that  no  other  court  shall  try  causes 
arising  within  that  jurisdiction :  to  have  a  bailiwick,  or 
[  *  38  ]  liberty  exempt  from  the  sheriff  of  the  county;  ♦wherein  the 
grantee  only,  and  his  officers,  are  to  execute  all  process :  to 
have  a  fair  or  market ;  with  the  right  of  taking  toll,  either 
there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  or 

(it)  2  Roll.  Abr.  191 ;  Keilw.  196. 


eatalla/ehmuntt  &c. ;)  or  lies  in  pre-  with  respect  to  grants  wluch  may  be 
scription  and  usage  in  paU,  without  claimed  by  prescription ;  as  they  may 
the  help  of  any  charter  (as  wreck,  be  originally  claimed  by  usage,  which 
waif,  estrays,  &c.).  Franchises  by  is  a  matter  in  jMt«,  so  usage  may  sap- 
charter  may  be  either  before  time  of  port  them  without  the  aid  of  any  re- 
memory,  or  within  that  time.  In  the  cord,  either  of  creation,  allowance,  or 
first  case,  such  charters  not  being  confirmation.  And  now,  by  the  sta- 
themselTes  pleadable  as  records,  they  tute  of  2  &  3  Gul.  lY.  c.  71,  after 
ought  to  have  the  aid  and  support  of  the  enjoyment  ofany  profits  a  jn-ai^tv, 
some  other  matter  of  record,  within  from  or  upon  any  land,  for  the  fall 
time  of  memory ;  either  showing  them  term  of  sixty  years,  the  rig^t  thereto 
to  have  been  judicially  allowed  by  some  is  indefeasible;  unless  it  is  proved 
court  of  competent  jurisdiction,  or  to  that  the  same  was  ei^oyed  by  virtue 
have  been  .confirmed  by  charter  of  of  some  consent  or  agreement  ex- 
record  within  time  of  legal  memory,  pi^essly  made  or  given  for  that  pur- 
Usage  alone  will  not  support  grants  by  pose  by  deed  or  writing, 
eharter  before  time  of  memory.  But,  (74)  See  Vol.  I.  p.  344. 
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the  like  (75);  which  tolls  must  have  a  reasonable  cause  of 
commencement,  (as  in  consideration  of  repairs,  or  the  like,) 
else  the  franchise  is  illegal  and  void  (or)  (76) :  or,  lastly,  to 
have  a  forest,  chase,  park,  warren,  or  fishery,  endowed  with 
privileges  of  royalty ;  which  species  of  franchise  may  require 
a  more  minute  discussion. 

As  to  B,  forest:  this,  in  the  hands  of  a  subject,  is  properly  Forest, 
the  same  thing  with  a  chase  ;  being  subject  to  the  common 
law,  and  not  to  the  forest  laws  (y)  (77).     But  a  chase  differs  chas^. 
from  a  park,  iu  that  it  is  not  inclosed,  and  also  in  that  a 
man  may  have  a  chase  in  another  man's  ground  as  well  as 
in  his  own,  being  indeed  the  liberty  of  keeping  beasts  of 
chase  or  royal  game  therein,  protected  even  from  the  owner 
of  the  land,  with  a  power  of  hunting  them  thereon.     A 
park  is  an  inclosed  chase,  extending  only  over  a  man's  own  Park, 
grounds.    The  word  park  indeed  properly  signifies  an  in- 
closure ;  but  yet  it  is  not  every  field  or  common,  which  a 
gentleman  pleases  to  surround  with  a  wall  or  paling,  and  to 
stock  with  a  herd  of  deer,  that  is  thereby  constituted  a  legal 
park :  for  the  king's  grant,  or  at  least  immemorial  prescrip- 

{jp)  2  Inst.  220.  (y)  4  Inst.  314. 
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(75)  See  Vol.  III.  p.  2.36. 

(76)SeeVol.in.  p.  262. 

(77)  The  doctrine  laid  down  in  the 
text  aeeordfl  with  the  opinions  declared 
in  the  case  of  Lord  Willouffhby  de 
Brooke  t.  Lord  Latimer ^  (Keilw.  15, 
16,)  and  is  no  donbt  trae,  as  a  ge- 
neral pontion.  Bat,  where  by  the  ex- 
press words  of  a  charter,  and  proper 
special  provisoes,  the  king  has  giren 
authority  for  the  administration  of 
jvitice  aocordjjig  to  the  forest  laws, 
within  a  district  whidi  has  been  le- 
gilly  grsnted  to  a  snbject  as  a  forest, 
that  district  is  subject  to  tiie  forest 
Isws ;  hot  without  sach  express  words 
ia  the  charter,  conferring  the  special 
jonsdiction,  a  forest  in  the  hands  of 
t  sobiect  is  bat  a  chase.  (Case  of 
Leiettier  Foreit,  Cro.  Jac  155  ;  8.  C. 
Jenk.  Cent«  316 ;  JBetr  t.  Brydgee, 
Palm.  62,  90;  8.  a  2  Balstr.  298 ; 
Manwood  For.  L. ;  c.  3 ;  4  Inst  314.) 

Manwood, (c,  1,  s.  5,)  says,  "a  fo- 


rest  is  the  highest  franchise  of  noble 
and  princely  pleasure :  next  in  degree 
onto  it  is  a  liberty  of  a  frank  chase  : 
the  diversity  between  a  park  and  a 
chase  is,  that  a  park  is  inclosed  and  a 
chase  is  always  open  :  the  last  in  de- 
gree  is  the  liberty  and  franchise  of  a 
free  warren.  And  therefore,  because 
a  forest  in  dignity  is  both  the  highest 
and  the  greatest  franchise,  the  same 
doth  comprehend  in  it  a  chase,  a  park, 
and  a  free  warren  ;  as  every  general 
doth  comprehend  the  special."  One 
part  of  the  foregoing  statement  is  not 
sofficiently  precise :  inclosore,  or  non- 
indosnre,  is  not  the  only  distinction 
between  a  park  and  a  chase.  Oar 
author,  in  the  text  above,  teaches  ntf, 
that  a  park  can  only  be  made  in  a 
man's  own  property,  bat  a  chase  may 
extend  over  the  freeholds  of  others. 
(Case  of  Foreits,  12  Rep.  22  ;  4  Inst. 
298.) 

G   2 
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Free  warren. 


tion  is  necessaiy  to  make  it  no(z).  Though  now  the  dif- 
ference betwe^  a  real  park,  and  such  inclosed  grounds,  is 
in  many  respects  not  very  material :  only  that  it  is  unlaw- 
(til  at  common  law  for  any  person  to  kill  any  beasts  of  park 
or  chase  (jo),  except  such  as  possess  these  franchises  of  forest, 
chase,  or  park.  Free  warren  is  a  similar  franchise,  erected 
for  preservation  or  custody  (which  the  word  signifies)  of 
beasts  and  fowls  of  warren  (5) ;  which,  bemg  /civ»  luKter^ , 
every  one  had  a  natural  right  to  kill  as  he  could;  bat  upon 
[  *  39  ]  *the  introduction  of  the  forest  laws,  at  the  Norman  conquest, 
as  will  be  shown  hereafter  (78),  these  animals  being  looked 
upon  as  royal  game  and  the  sole  property  of  our  savage 
monarchs,  this  franchise  of  free  warren  was  invented  to  pro- 
tect them ;  by  giving  the  grantee  a  sole  and  exclusive  power 
of  killing  such  game  so  far  as  his  warren  extended,  on  con- 
dition of  his  preventing  other  persons.  A  man  therefore  that 
has  the  franchise  of  warren,  is  in  reality  no  more  than  a 
royal  game-keeper ;  but  no  man,  not  even  a  lord  of  a  manor, 
could  by  common  law  justify  sporting  on  another's  soil,  or 
even  on  his  own,  unless  he  had  the  hberty  of  free  warren  (c). 
This  franchise  is  almost  fallen  into  disregard,  since  the  new 
statutes  for  preserving  the  game ;  the  name  being  now 
chiefly  preserved  in  grounds  that  are  set  apart  for  breeding 
hares  and  rabbits.  There  are  many  instances  of  keen  sports- 
men in  ancient  times  who  have  sold  their  estates,  and 
reserved  the  free  warren,  or  right  of  killing  game,  to 
themselves ;  by  which  means  it  comes  to  pass  that  a  man 
and  his  heirs  have  sometimes  free-warren  over  another's 


(g)  Co.  Utt.  233 ;  2  Inst.  199 ;  11 
Ro|i»  So. 

(a)  ThiBBt  are  properly  buck,  doe» 
tax,  iiiutln,mnd  roe ;  but  In  a  common 
»ad  legal  aenie,  extend  fikewiae  to  all 
the  beaata  of  the  foieat :  nrliidi,  be- 
aidea  the  other,  are  reckoned  to  be 
haft,  hfaid,  hare,  boar,  and  wolf,  and, 
in  a  woid,  all  wild  beasts  of  yenary  or 
hunting.     (Co.  litt.  233.) 

(b)  The  beaats  are  hares,  eoniea, 
and  loea ;  the  ToiHa  are  eitiier  ram- 
puim,  aa  paitridgea,  rails,  and  qaaila ; 


or,  wyhBttrei,  as  woodcocka  and  j^na- 
aanta ;  ok-  uqmttUet,  aa  mallaida  and 
herons.    (lb.) 

[Manwoodf  For.  L.  c.  4,  a.  3,  givea 
a  different  aeoonnt:  he  aajs,  (and 
anpports  his  opinion  by  rtkrnag  to 
tbb  Regiat.  Brer.  fol.  93,)  diens  are 
only  two  beaats  of  warren,  the  iiaM 
and  the  coney,  and  but  two  flowla  of 
warren,  the  pheaaant  and  the  par- 

J.--EB.] 

(tf)  Salk.  637. 


(78)  See  ante,  chap.  1,  p.  14,  andj90*f,  chap.  27,  p.  4t3. 
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groaad  (d)  (79).     Afreefishery^  or  exclusive  right  of  fi^hiag  ?»««  fi»i»ery. 
io  a  public  river,  is  also  a  royal  franchise ;  and  is  considered 
as  such  in  all  countries  where  the  feodal  polity  has  pre- 
vailed (e)  ;    though  the  making  such  grants,  and  by  that 
means  appropriating  what  seems  to  be  unnatural  to  restrain, 
the  use  of  running  water,  was  prohibited  for  the  future  by 
King  John's  great  charter;  and  the  rivers  that  were  fenced 
in  his  time  were  directed  to  be  laid  open,  as  well  as  the 
forests  to  be  disafforested  (/)•    This  opening  was  extended 
by  the  second  (9)  and  third  {h)  charters  of  Henry  III.,  to 
those  also  that  were  fenced  under  Richard  I. ;  so  that  a 
franchise  of  free  fishery  ought  now  to  be  at  least  as  old  as 
the  reign  of  Henry  II.    This  differs  from  a  several  fishery ;  seTeni  luhery. 
because  he  that  has  a  several  fishery  must  also  be  (or  at 
least  derive  his  right  from)  the  owner  of  the  soil  (j),  which 
in  a  free  fishery  is  not  requisite  (80).     It  differs  also  from  a 
gammon  of  piscary  before  mentioned,  in  that  the  free  fishery 
is  an  exclu^'^sive  right,  the  common  of  piscary  is  not  so ;  and     [  *  ^^  ] 
therefore,  in  a  free  fishery,  a  man  has  a  property  in  the  fish 
before  they  are  caught;  in  a  common  of  piscary  not  till 
afterwards  (A).    Some  indeed  have  considered  Q.free  fishery 
not  as  a  royal  franchise,  but  merely  as  a  private  grant  of  a 
liberty  to  fish  in  the  severed  fishery  of  the  grantor  (Z).    But 
to  consider  such  right  as  originally  a  flower  of  the  preroga* 

{d)  Bro.  Abr.  tit.  Warren,  3.  (A)  9  Hen.  III.  c.  16. 

(e)  8eU.  Mar.  Clavs.  i.  24;    Dn.  (i)  M.  17Edw.IV.6.    P.  lSE4w. 

Ikane,  t.  d03 ;  Crag,  de  Jv.  Feod.  IT.  4.  T.  10  Hea.  VII.  24,  26 ;  Uk. 

II.  8,  15.  637. 

if)  Cap.  47,  edit.  Oxon.  (*)  P.  N.  B.  88  ;  Salic.  637. 

{si)  Cap.  20.  (/)  2  Sid.  8. 


(79)  If  tbe  king  has  granted  a  war- 
ren within  a  manor,  and  the  owner 
mliBoffii  the  long  of  the  manor,  without 
mym^t  and  tho  ^ppmrUi$&mn9^  tho 
warren  win  not  pass  firam  the  grantor : 
for  a  man  may  well  have  a  free  war- 
minthelandsofotben.  (Dyer,  30 
b,  pi.  309.) 

(80)  The  qqaliflcarton  of  tliia  pas- 
sage, which  our  author,  wilb  great 
candour,  frtF^'^lf  made,  by  adding  the 
sentence  with  which  this  section  con- 
cludes, (and  wMoh  did  not  appear  in 
the  early  ediikma  of  the  oommenta- 


ries,)  rendera  it  unnecessary  to  say 
mora  upon  the  subject,  except  perhaps 
to  -observe,  that  the  quastioB,  whether 
a  person  can  have  a  jnereral  fsh^ry 
without  being  owner  of  the  soil,  does 
not  yet  appear  to  be  quite  settled. 
(^syfMour  V.  Lord  Qmrimu^,  5  Burr. 
2816  ;  Khmertiey  t.  Orpe,  Poa^.  M 
a.)  Prom  the  case  of  <$!ey«iQ«rT.Ztfrd 
Courtenay  we  learn,  that  a  right  of 
teveral  fishery  does  not  necessarily 
imply  an  exclusive  right,  but  may 
exist  where  no  other  person  has  a  co- 
extemmve  right  in  the  subject  oUdmed. 
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OF  REAL  property: 


VIII.  Corodic'i 


IX.  Annuities. 


In  what  an  an- 
nuity diiicni 
from  a  rvnt- 
tshai^. 


tive,  till  restrained  by  magna  chartay  and  derived  by  royal 
grant  (previous  to  the  reign  of  Richard  I.)  to  such  as  now  ^ 
claim  it  by  prescription,  and  to  distinguish  it  (as  we  have 
done)  from  a  several  and  a  common  of  fishery,  may  remove 
some  diflSpuIties  in  respect  to  this  matter,  with  which  our 
books  are  embarrassed.  For  it  must  be  acknowledged, 
that  the  rights  and  distinctions  of  the  three  species  of  fishery 
are  very  much  confounded  in  our  law-books ;  and  that 
there  are  not  wanting  respectable  authorities  (m)  which 
maintain  that  a  several  fishery  may  exist  distinct  from  the 
property  of  the  soil,  and  that  a  free  fishery  implies  no  ex- 
clusive right,  but  is  synonymous  with  common  of  piscary. 

VIII.  Corodies  are  a  right  of  sustenance,  or  to  receive 
certain  allotments  of  victual  and  provision  for  one's  mainte- 
nance (n).  In  lieu  of  which  (especially  when  due  from 
ecclesiastical  persons)  a  pension  or  sum  of  money  is  some- 
times substituted  (o).  And  these  may  be  reckoned  another 
species  of  incorporeal  hereditaments;  though  not  chargeable 
on,  or  issuing  from,  any  corporeal  inheritance,  but  only 
charged  on  the  person  of  the  owner  in  respect  of  such  his 
inheritance.    To  these  may  be  added, 

IX.  Annuities,  which  are  much  of  the  same  nature,  only 
that  these  arise  from  temporal,  as  the  former  from  spiritual 
persons.  An  annuity  is  a  thing  very  distinct  from  a  rent- 
charge,  with  which  it  is  frequently  confounded :  a  rent- 
oharge  being  a  burthen  imposed  upon  and  issuing  out  of 
lands,  whereas  an  annuity  is  a  yearly  sum  chargeable  only 
upon  the  person  of  the  grantor  (  p  ),  Therefore,  if  a  man  by 
deed  grant  to  another  the  sum  of  20^.  per  annum,  without 
expressing  out  of  what  lands  it  shall  issue,  no  land  at  all 
shall  be  charged  with  it;  but  it  is  a  mere  personal  annuity : 
which  is  of  so  little  account  in  the  law,  that  if  granted  to  an 
eleemosynary  corporation,  it  is  not  within  the  statutes  of 
mortmain  (q) ;  and  yet  a  man  may  have  a  real  estate  in  it, 
though  his  security  is  merely  personal  (81). 


(m)  See  them  well  digested  in  Har- 
grave's  notes  on  Co.  Litt.  122,  (23). 
(ft)  Finch,  L.  162. 


(o)  See  book  i.  ch.  8.    [Vol.  I.  pp. 
283,  381.] 

(p)  Co.  Litt.  144. 
(q)  Ibid.  2. 


(81)  This  appears  to  require  some     ed  on  lands)  be  granted  to  a  man  and 
explanation.  If  an  annuity  (not  charg-     his  heirs,  it  is  a  fee  simple  pentmdf. 
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X.  Rents  are  the  last  species  of  incorporeal  heredita-^  x.  uenti^  [i^v^ 
ments.     The  word  rent  or  render,  reditus,  signifies  a  com-  ^''*' '"'  ^'     "" 
peasation  or  return,  it  being  in  the  nature  of  an  acknowledg- 
ment  given  for  the  possession  of  some  corporeal  inheri- 
tance (9).     It  is  defined  to  be  a  certain  profit  issuing  yearly  Defimtioaofa 
out  of  lands  and  tenements  corporeal.     It  must  be  a  profit;  ^^ 
yet  there  is  no  occasion  for  it  to  be,  as  it  usually  is,  a  sum 
of  money:  for  spurs,  capons,  horses,  corn,  and  other  mat- 
ters may  be  rendered,  and  frequently  are  rendered,  by  way 
of  rent  (r).     It  may  also  consist  in  services  or  manual  ope- 
rations ;  as,  to  plough  so  many  acres  of  ground,  to  attend 
the  king  or  the  lord  to  the  wars,  and  the  like ;   which  ser- 
vices in  the  eye  of  the  law  are  profits.     This  profit  must  also 
be  certain  ;  or  that  which  may  be  reduced  to  a  certainty  by 
either  party.     It  must  also  issue  yearly  ;  though  there  is 
DO  occasion  for  it  to  issue  every  successive  year;  but  it  may 


iq)  Co.  Litt.  144. 


(r)  Ibid.  142. 


(Co.  Litt.  2  a.)  And  Mr.  Hargrave, 
in  liis  note  upon  the  passage  just  cited, 
•ays,  tbong^h  an  annuity  of  inheritance 
is  held  to  be  forfeitable  for  treason, 
as  an  hereditament ;  (7  Rep.  34  b  ;} 
yet,  bemg  only  peraonai,  it  is  hot  an 
hereditament  within  the  statute  of 
mortmain,  (7  Edw.  I.  st.  2,)  nor  is  it 
entailable  within  the  statute  de  donu. 
Lord  Coke  again  says,  (Co.  Litt.  20 
a,)  "  if  I,  by  my  deed,  for  me  and  my 
heirs,  grant  an  annuity  to  a  man,  and 
the  heirs  of  his  body,  this  concemeth 
no  land,  nor  suToureth  of  the  reality." 
(And  see  Earl  qf  Sii^ord  t.  Buckley, 
2  Yes.  sen.  177  ;  Holdemem  y.  Car- 
marihtn,  1  Br.  382 ;  AtMn  ▼.  Daly, 
4  Bam.  &  Aid.  59.)  Some  of  the  di- 
rerritiea  between  a  rent  and  an  annui- 
ty are  thus  laid  down,  in  the  30th 
chapter  of  the  Doctor  and  Student, 
Dialogue  1. — "  Erery  rent,  be  it  rent- 
lenrioe,  rent-charge,  or  rent-seek,  is 
going  out  of  land.  Also,  of  an  an- 
nuity  there  lieth  no  action,  but  only 
a  ?rrit  of  annuity  :  but  of  a  rent  the 
same  action  may  lie  as  doth  of  land. 
Also,  an  annuity  is  never  taken  for 


assets,  because  it  is  no  freehold  in  the 
law,  nor  shaU  it  be  put  in  execution 
upon  a  statute  merchant,  statute  sta- 
ple, or  elegit,  as  a  rent  may.''  No 
doubt,  when  an  annuity  is  granted,  so 
as  to  bind  both  the  person  and  real 
estate  of  the  grantor,  the  grantee  hath 
his  election,  either  to  bring  a  writ  of 
annuity,  treating  his  demand  as  a  per- 
sonal one  only,  or  to  distrain  upon 
the  land,  as  for  a  real  interest.  (Co. 
Litt.  144  b.)  The  definition  which 
Fitzherbert  (N.  B.  p.  152)  gives  of  an 
annuity  is,  that  it  either  proceeds 
from  the  lands  or  the  coffers  of  aQo- 
ther.  Where  it  is  chained  upon  land, 
it  may  be  real  or  personal,  at  the  elec- 
tion of  the  holder.  If  it  is  out  of  the 
coffers,  it  is  ])ersonal  only  as  to  the 
remedy ;  but  the  property  itself  may 
be  real  om  to  its  descent  to  the  heir. 
And  this  seems  to  be  the  only  sense 
in  which  an  annuity,  for  which  the 
security  is  merely  personal,  can  be 
called  real  estate.  (Turnery,  Turner, 
Ambl.  782.  See  ante,  p.  16,  n.  and 
poet,  p.  113,  u.) 


41  OP   REAL    PROPBRTY : 

be  reserved  every  second,  thirds  or  fourth  year(«):  yet,  as  it 
is  to  be  produced  out  of  the  profits  of  lands  and  tenements, 
as  a  recompense  for  being  permitted  to  hold  or  enjoy  themj 
it  ought  to  be  reserved  yearly^  because  Uiose  profits  do  an-* 
nualiy  arise  and  are  annually  renewed.  It  must  issue  out 
of  the  thing  granted,  and  not  be  part  of  the  land  or  thing 
itself;  wherein  it  differs  (rotn  an  exception  in  the  graut^ 
which  is  always  of  part  of  the  thing  granted  {t).  It  must^ 
lastly,  issue  out  of  lands  and  tenements  corparml  (82) ;  thai 
is,  from  some  inheritance  whereunto  thig  owuer  or  grantee 
of  the  rent  may  have  recourse  to  distrain.  Therefore  a  rent 
cannot  be  reserved  out  of  an  advowsoii,  a  common,  an  office^ 
a  franchise,  or  the  like(«).  But  a  grant  of  such  annuity  or 
sum  may  operate  as  a  piersonal  contract^  and  oblige  the 
grantor  to  pay  the  money  reserved,  or  subject  him  to  in 
action  of  debt  (w)  (83) :  though  it  doth  not  affect  the  in-^ 
heritance,  and  is  no  legal  rent  in  contemplation  of  law. 

(a)  Co.  Litt.  47.  («)  Co.  Litt.  144. 

(/)  Plowd.  13  ;  8  Rep.  71.  (w)  Ibid.  47. 


(82)  Bee  po»1,  p.  209.  dischaige  it,  comet  within  llie  letter  of 

(83)  To  determine  the  legality  of  this  act,  has  been  doubted  hj  Mr. 
leases,  by  ecclesiastical  persons,  of  Wooddeson.  (21  Vin.  Lect.)  The 
tithes  or  other  incorporeal  heredita-  ground  of  the  doubt  is,  that  the  sta- 
ments,  lying  in  grant  and  not  in  livery,  tnte  only  specifies  ecdesiaatical  por* 
respecting  which  doubts  had  existed^  sons  and  corporations ;  but  Mr. 
notwithstanding  the  ancient  rent  or  Wooddeson  thinks  that,'  eren  if  a^lay 
yeariy  sum  was  reserved  in  such  leases,  impropriator  had  no  remedy  at  law 
and  all  the  other  requisites  prescribed  for  recovery  of  the  arrears  of  the  an* 
by  the  act  of  parliament  previously  nual  sums  reserved  on  such  a  lease, 
in  being,  were  duly  attended  to ;  and  he  would  obtain  relief  in  equity.  This 
also  to  remove  the  doubts,  whether  legal  objection,  he  intimates,  would 
there  was  any  remedy  for  recovering  be,  that  an  action  of  debt,  being  a  per- 
the  rent  or  yearly  sum  so  reserved,  by  sonal  action,  Is  not  at  common  law 
reason  that  there  is  genendly  no  place  maintainable  to  recover  a  re&t  leaeried 
wherein  a  distress  can  be  had  or  takeA  on  a  freehold  lease ;  and  that,  although 
for  such  rent  or  yeu'ly  sum ;  it  was  this  is  remedied  by  the '  statute  of 
enacted  by  the  statute  of  5  Geo.  III.  8  Ann.  c.  14,  s.  4,  as  to  pmper  rents 
c.  17,  that  such  leases  were  valid,  and  issuingout  of  eofpareal hereditaments, 
that  the  arrears  of  rent,  or  yearly  sum  it  is  questionable  whether  that  statute 
reserved  in  such  leases,  may  be  re-  applies  to  annual  payments  reserved 
covered  by  action  qf  debt.  Whether  in  leases  of  mcofjyorMi/hereditBmeBte, 
a  lay  impropriator,  who  has  demised  which  are  not  properfy  rsnlt,  because 
his  tithes  for  life,  reserving  an  annual  they  want  the  remedy  of  distress, 
payment,  but  without  an  ei^ress  co-  However  this  objection  (should  it 
venant  on  the  part  of  the  lessee  to  ever  be  taken  in  practaoe)  nay  be  dis* 
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There  &rd  at  common  law  {x)  threa  manner  of  rents,  rent^  At  oommon  uw 

^     m  ji^t-r*^  ••  lit  there  are  three 

senncey  rent-charge,  and  rent-seek .  Rem^i^viee  is  so  called  maimer  of  rents, 
^because  it  hath  some  corporal  service  incident  to  it,  as  Knt-Berrice, 
at  the  least  fecity  (84)  or  his  feodal  oath  of  fidelity  (y)*     [  *  42  1 
Fori  if  a  tenant  holds  his  land  hy  fealty,  and  ten  shillings 
feftr,or  by  the  service  of  ploughing  the  lord's  land,  and  fits 
shillings  rent,  these  pecuniary  rents  being  connected  with 
personal  services,  are  therefore  called  rent-service.   And  for 

(x)  litt.  9  213.  (y)  Co.  Utt.  142. 


poied  of ;  it  is  clear  that,  in  all  other  continiiaiice  of  the  particular  ettate» 

respects,  except  as  to  the  remedy  by  yet,  there  will  be  a  remedy  by  distress 

distress,  payments  out  of  incorporeal  whenever  the  remainder  or  reversion 

bemytamenta  fcAow  the  general  tia»  comas  into  potsetsion.    So,  wheM  a 

tore  of  rentSv  and^  in  case  of  the  person  graata  a   fature  interest  in 

lessor's  deoeaue,  will  go  to  his  hein,  lands,  he  may  reserve  a  rent  immedi- 

IS  incident  to  the  reversion,  and  not  ately ;  if  It  be  a  lease  for  years,  it  will 

to  his  personal  repf^sentatives.  {Tip-  be  a  contract  upon  which  an  action 

fmg  T.  Groffer,  T.  Raym.  18  ;  Bally  Ibr  debt  nMy  be  gronndad  as  soon  aa 

T.  WHU,  Wilmot*8  Notes,  348.)     In  any  arrears  accme  \  and  tha  leisor 

his  12th  note  to  The  Dean  and  Chtgf-  may  have   his   remedy  by  distress, 

ier  of  Windsor  v.  Gover,  (2  Sannd.  when  the  lease  comes  into  possession. 

305,)  Serjeant  Williams  seems  to  have  (Cruise's  Dig.  tit.  28,  c.  1,  S8.  22, 

no  doabt  tltfit  the  statute  of  S  Anne  13,  25 ;  eitiag  1  Inat  47  a,  and  2 

does  aiULble  lay  impropiiatora  to  make  RoUe's  Jkbn  446.) 

kases  oC  tithes  for  life,  and  to  bring  It  may,  perhaps,  be  thought^  that 

debt  for  the  rent :  but  this  opinion  is  some  of  the  instances,  given  in  the 

not  foimded  upon  any  words  in  the  act  text,  of  services  wMch  have  been  heM 

ezpresBly  naming  lay  impropriators ;  to  constitute  good  rents,  are  iiot  quite 

sad  doea  not  seem  to  be  an  absolutely  consistent  witii  that  part  of  the  defi- 

necessmry,  though  it  certainly  is  not  a  nition  of  a  rent  which  says,  it  must 

forced,  inference  from  the  7th  section  be  eerlatn^  and  must  also  issue  yearly : 

of  tiie  statute  of  34  Hen.  VIII.  c.  7,  but  Lord  Coke  has  anticipated  this 

whidh,   for  many  purposes,  but  not  objection,  and  observed  (in  1  InSt.  96,) 

expresaly  for  tha  one  in  question,  puts  it  is  a  maxim  in  law,  that  no  distitss 

tithea  in  the  hands  of  lay-impropria-  can  be  taken  for  any  services  that  are 

tors  upon  the  same  footing  with  their  not  put  into  certainty,  or  cannot  be 

corporeal  here^tamentfe.  reduced  to  any  certainty.    But,  id 

A  rent  may  be  reserved  to  the  king  cerium  etf,  guod  eerfum  teMpoutii 

in  a  grant  of  incorporeal  heredita-  and  in  some  cases  there  may  be  a  cer- 

ments,  because,  by  hn  prerogative,  ht  tainty  in  uncertainty  ;  as  a  man  may 

may  distrain  for  snch  rent  on  all  the  hold  of  his  lord  to  ahear  all  the  aheep 

lands  of  his  lessee.     As  he  has  a  re-  depasturing  within  the  lord's  manor ; 

medy,  there  is  no  reason  why  such  and  tMs  is  certain  enough,  albeit  the 

reservation  should   be  void.     Upon  lord  hath  sometime  a  greater  number, 

analogous  principle,  a  subject  may  re-  and  sometime  a  lesser  number  there  ; 

serve  a  rent  upon  a  grant  of  an  estate  et  etc  de  eimilibfie. 

in  renafader  or  reversion ;  for  though  (84)  See  VtA.  III.  p.  233,  eoApoety 

the  granCM  canaot  dlitraln  dwtog  the  pp.  45,  101. 
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these,  in  case  they  be  behind,  or  arrere,  at  the  day  appointed, 
the  lord  may  distrain  of  common  right,  without  reserving 
any  special  power  of  distress ;  provided  he  hath  in  himself 
the  reversion,  or  future  estate  of  the  lands  and  tenements, 
after  the  lease  or  particular  estate  of  the  lessee  or  grantee 

r«ni-charg«,  is  expired  (z).  A  rent-charge  is  where  the  owner  of  the  rent 
hath  no  future  interest,  or  reversion  expectant  in  the  land ; 
as  where  a  man  by  deed  maketh  over  to  others  his  whole 
estate  in  fee-simple,  with  a  certain  rent  payable  thereout, 
and  adds  to  the  deed  a  covenant  or  clause  of  distress,  that 
if  the  rent  be  arrere  or  behind,  it  shall  be  lawful  to  dis- 
train for  the  same.  In  this  case  the  land  is  liable  to  the 
distress,  not  of  common  right,  but  by  virtue  of  the  clause  in 
the  deed ;  and  therefore  it  is  called  a  rent-cAar^e,  because  in 
this  manner  the  land  is  charged  with  a  distress  for  the  pay- 

reat^eck.  ment  of  it  (a).  Rent-seek,  reditus  siccus,  or  barren  rent,  is 
in  effect  nothing  more  than  a  rent  reserved  by  deed,  but 
without  any  clause  of  distress. 

Other  8peci«s  of      There  are  also  other  species  of  rents,  which  are  reducible 


Rents'ofafm^    to  thcsc  three.     Rents  of  assise  are  the  certain  established 
rents  of  the  freeholders  and  ancient  copyholders  of  a  ma- 
nor (&),  which  cannot  be  departed  from  or  varied.    Those 
of  the  freeholders  are  frequently  called  chief-vents,  reditus 
capitales ;   and   both  sorts  are  indifferently  denominated 
^tci^-rents,  quieti  reditus;   because  thereby  the  tenant  goes 
quit  and  free  of  all  other  services.     When  these  payments 
were  reserved  in  silver  or  white  money,  they  were  anciently 
called  white-reuts,  or  hlanch-farms,  reditus  albi  (c) ;  in  con- 
tradistinction to  rents  reserved  in  work,  grain,   or  baser 
[  ♦43  ]     money,  which  were  called  *reditus  nigri,  or  black'fnaiUjd). 
rack-xenttf,  and   Rack-xexit  is  Only  a  rent  of  the  full  value  of  the  tenement, 
f«e-fiLrm  rents,    or  near  it.     A  fee-farm  rent  is  a  rent-charge  issuing  out  of 
an  estate  in  fee  ;  of  at  least  one-fourth  of  the  value  of  the 
lands  (85),  at  the  time  of  its  reservation  (e) :  for  a  grant  of 

(z)  Litt.  8.  215.  payment  U  called  blaneh'holdinjf,  or 

(a)  Co.  Litt.  143.  redUut  albajirma. 

(b)  2  Inst.  19.  (d)  2  Inst.  19. 
(e)  In  Scotland  this  kind  of  small         (e)  Co.  Litt.  143. 


(85)  This  passage  of  the  text  has  to  Co.  Litt.  144  a)  holds,  that  the 
been  the  snbject  of  considerable  con-  name  fee»farm  is  founded  upon  the 
troTcrsy.    Mr.  Hargrave  (in  note  (5)     perpetuity  of  the  rent  or  service,  not 
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lands,  reserving  so  considerable  a  rent,  is  indeed  only  letting 
lands  to  farm  in  fee-simple  instead  of  the  usual  meUiods  for 
life  or  years. 

These  are  the  general  divisions  of  rent ;   but  the  diflTe-  '^l^^^l^ 
rence  between  them  (in  respect  to  the  remedy  for  recovering  *^«  ^^  ^  ^ 
them)  is  now  totally  abolished  ;   and  all  persons  may  have 
the  like  remedy  by  distress  for  rents-seek,  rents  of  assize, 
and  chief*rents  (86),  as  in  case  of  rents  reserved  upon 
lease  (/).  voL  hi.  p.  6. 

Rent  is  regularly  due  and  payable  upon  the  land  from  ^^2ic"^*** 
whence  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation  {g)  :  but  in  case  of  the  king,  the  payment  must 
be  either  to  his  officers  at  the  Exchequer,  or  to  his  receiver 
in  the  country  (A).    And  strictly  the  rent  is  demandable  and  At  whattimv. 
payable  before  the  time  of  sun-set  of  the  day  whereon  it  is 

(J)  Stat.  4  Geo.  II.  c.  28.  (A)  4  Rep.  73. 

(ff)  Co.  Litt.  201. 


on  the  fuamfum :  and  he  is  of  opinion,  thus — where  there  ia  a  lease  in  fee- 
that  the  term  of  fee-£urm  ia  not  pro-  farm  since  the  statute  of  quia  en^- 
perlj  applicable  to  any  rents  except  toretf  there  may  be  a  fee-farm  rent 
rent-jervfce.  In  the  notes  to  Brad-  which  is  nottLreDt-unnce;  but  where 
tery  T.  Wright,  (2  Dong.  627,)  it  is  there  is  temire  in  fee-farm,  (which 
contended,  that  a  fee-farm  rent  may  must  have  been  created,  if  it  pro- 
dther  be  a  rent-Meir,  or  a  rent-cAor^tf ,  ceeded  from  the  grant  of  a  subject, 
but,  unless  it  was  created  before  the  before  the  statute,)  that  rent  is  rent- 
statute  of  quia  en^ioret,  or  by  a  grant  service. 

of  the  crown,  cannot  be  a  rent-«em'ce  .*  (86)  The  5th  section  of  the  statute 

because  since  that  statute,  no  man  can  of  (jeo.  II.  cited  by  our  author  as  his 

create  a  tenure  of  himself  in,^.  (See  authority  limits  the  remedies  thereby 

p9et,  pp.  72,  92.)  Blackstone's  error,  given  for  the  recovery  of  rent-seek, 

(it  is  there  added)   appears  only  to  rents  of  assiie,  and  chief  rents,  to  the 

have  been  in  stating  that  it  mutt  be  a  cases  of  such  of  the  said  rents  as  had 

xtxkt^harge,  by  taking  that  which  was  been  duly  answered  and  paid  for  the 

amply  meant  by  Lord  Coke  as  an  tn-  space  of  three  years,  within  the  space 

etauee,  to  be  a  definitum  of  a  fee-farm  of  twenty  years  before  the  first  day  of 

rent;  but    (it  is  farther  held,  upon  the   Session  of  Parliament  in  which 

apparently  very  sufficient  authority,)  the  act  was  passed,  or  which  should 

our  author  is  quite  justified  in  saying,  thereafter  be  created, 

that  the  quantum  of  a  fee-farm  rent  And  it  is  essential,  that  an  avowry 

must  have  been,  at  the  time  of  its  for  a  distress  in  respect  of  a  rent*  seek 

creation,  not  less  than  one  fourth  of  should  pursue  the  terms  of  the  statute, 

the  value  of  the  lands,  in  the  grant  of  and  bring  the  case  within  it.    (Brad^ 

which  it  was  reserved.    The  annota-  bury  v.  Wright,  Doug.  627  a,  628.) 
tor  on  Bradbury  v.  Wright,  concludes 
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resenred  (i) ;  though  perhaps  not  absolutely  due  till  mid* 
night  (A). 

With  regard  to  the  original  of  rents,  something  will 
be  said  in  the  next  chapter;  and,  as  to  distresses  and 
other  remedies  for  their  recovery,  the  doctrine  relating 
thereto,  and  the  several  proceedings  thereon,  these  belong 
properly  to  the  third  part  of  our  commentaries,  which 
will  treat  of  civil  injuries,  and  the  means  whereby  they 
are  redressed. 

(t)  Co.  Lite.  302;    1  Anders.  253. 
{k)  1  Saund.  287;    Prec.  Chanc.  555 ;   Salk.  578. 
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CHAPTER  IV. 


OF  THE   FEODAL  SYSTEM. 


law,  neceasary. 


It  18  impossible  to  nnderstand,  with  any  degree  of  accu-  ^  Rpera]  ae- 
racy,  either  the  civil  cooBtitution  of  this  kinfi^dom,  or  the  9^«  '^'^^  ^°<l 

•"  -  .         ijj  •  1  doctrine  of  feuda, 

laws  which  regulate  its  landed  property,  without  some  ^Jj^^^^^^ 
general  acquaintance  with  the  nature  and  doctrine  of  feuds, 
or  the  feodal  law :  a  system  so  universally  received  through- 
out Europe  upwards  of  twelve  centuries  ago,  that  Sir  Henry 
Spelman  (a)  does  not  scruple  to  call  it  the  law  of  nations  in 
oar  western  world  (1).    This  chapter  will  be  therefore  de* 

(a)  Of  ParlUmenU,  57. 


(1)  The  fendal  lawB  derived  their 
origin  from  the  military  hordes  of 
Northern  Europe.  The  inititationB 
admitted  by  these  semi-barbarians, 
nhile  they  remained  in  thtffr  satife 
forests  and  marshes,  added  to  the  veiy 
peenliar  dtu^on  in  whic^  they  were 
placed  when  they  settled  in  the 
coontriea  whieh  tiiey  conquered,  na* 
torally  prodneed  a  particalar  system 
ofiawt  and  peliey ;  which  system  was 
cstahliahed  by  every  one  of  the  tribes 
in  question,  however  different  in  their 
dialeets,  or  vneonnected  by  aUiances. 
The  plan  of  distributing  smong  a  con- 
qoerlng  people  the  lands  theyhaye 
coiK|iiered,  and  of  anneiing  to  tlie 
heueSt  a  eondHion  of  mintary  serriee, 
is  too  ob^fotts  a  one  not  to  have  been 
•rei|ven€ly  acted  fipon  oy  other  na* 
ttens;  birt  this  sim{^  plan  was  almost 
■eoessarily  moAAed  by  ^le  parnenlar 


circomstaBces  attending  the  conquests 
made  by  the  people  of  the  north  of 
Europe,  when  they  planted  themsekes 
in  the  Roman  empire.  In  most  other 
conquests,  of  which  history  has  pre- 
aerred  to  us  any  records,  the  con- 
querors either  conformed  to  the  civil 
laws  of  the  conquered  people,  (if  they 
left  a  people  at  aU,)  resenring  to  them- 
selves  the  political  and  military  admin- 
istration ;  or  they  retained  their  own 
laws  among  themselves,  leaving  to  the 
conquered  people  the  enjoyment  of 
theirs.  But  the  swarms  which  issued 
A'om  the  northern  hive,  had  been 
eubjected  to  no  general  system  of  go- 
vernment in  their  own  countries,  and 
they  had  no  conception  of  a  regular 
ttanding  army.  Yet  the  nations  they 
conquered  were  more  numerous,  as 
well  as  mors  polished  and  expert  in 
all  civil  arts,  than  themselves.  Under 
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dicated  to  this  inquiry.  And  though,  in  the  course  of  our 
observations  in  this  and  many  other  parts  of  the  present 
book,  we  may  have  occasion  to  search  pretty  highly  into  the 
antiquities  of  our  English  jurisprudence,  yet  surely  no  in- 
dustrious student  will  imagine  his  time  misemployed,  when 
he  is  led  to  consider  that  the  obsolete  doctrines  of  our  laws 
are  frequently  the  foundation  upon  which  what  remains  is 
erected ;  and  that  it  is  impracticable  to  comprehend  many 
rules  of  the  modem  law,  in  a  scholar-like  scientifical  man- 
ner, without  having  recourse  to  the  ancient.  Nor  will  these 
researches  be  altogether  void  of  rational  entertainment  as 
well  as  use:  as  in  viewing  the  majestic  ruins  of  Rome  or 
Athens,  of  Balbec  or  Palmyra,  it  administers  both  pleasure 
and  instruction  to  compare  them  with  the  draughts  of  the 
same  edifices,  in  their  pristine  proportion  and  splendour. 

*The  constitution  of  feuds  (6)  had  its  original  from  the 
military  policy  of  the  northern  or  Celtic  nations,  the  Goths, 
the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards,  who 
all  migrating  from  the  same  officina  gentiumy  as  Crag  very 
justly  entitles  it  (c),  poured  themselves  in  vast  quantities 
into  all  the  regions  of  Europe,  at  the  declension  of  the  Ro- 
man empire.  It  was  brought  by  them  from  their  own  coun- 
tries (2)  and  continued  in  their  respective  colonies  as  the 


{b)  See  Spelman  of  Feuds,  and  Wright  of  Tenures,  per  tot. 

(c)  Dejure/eod.  19,  20. 


such  circumBtanoes,  it  foUowed,  in  the 
course  of  things,  that  being  an  army, 
these  conquerors  would  faU  into  a 
subordination  of  a  military  character 
in  their  settlement ;  and  that  institu- 
timis  should  be  established  amongst 
them  making  it  an  obligation  upon  al- 
most the  whole  body,  to  be  ready  at  a 
military  caU.  This  settlement,  sub- 
ordination and  obligation  to  military 
senrice,  carried  in  themselves  a  system 
of  laws,  without  the  plan  of  a  legislator, 
which,  however  the  laws  of  the  con- 
quered people  might  for  some  time 
subsist,  could  not  fail  in  the  end  to 
swallow  up  all  the  laws  of  all  the  coun- 
tries in  which  it  was  received.  We  are 
«pt  to  believe  this  system  the  result 


of  the  most  consummate  political  pru- 
dence and  refinement ;  but  regular  and 
extensive  as  the  fabric  became,  it  was 
originally  no^  more  than  the  very  na- 
tural consequence  of  the  causes  above 
mentioned.  The  principles  of  the 
feudal  system  were  founded  in  con- 
quest ;  and  all  its  provisions  tended 
to  preserve  the  fruits  of  that  conquest. 
(See  Dalrymple's  Essay  on  Feud. 
Prop.  cc.  1,  2.) 

(2)  This,  If  meant  to  be  understood 
as  a  general  proposition,  is  very  ques- 
tionable. It  rather  appears  that  the 
feudal  system  first  grew  out  of  the 
foreign  conquests  made  by  the  north- 
em  nations ;  instead  of  having  been 
an  institution  previously  matured  by 
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most  likely  means  to  secure  their  new  acquisitions :  and  to 
that  endy  large  districts  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  superior  officers  of  the  army, 
and  by  them  dealt  out  again  in  smaller  parcels  or  allotments 
to  the  inferior  officers  and  most  deserving  soldiers  (d ). 
These  allotments  were  cMedfeoda  (3),  feuds,  fiefs,  or  fees ; 

(rf)  Wright,  7. 


them  at  home.  (See  the  last  note.)  Dalrymple  holds  that,  when  the 
Montesquieu,  resting  his  assertion  on  Saxons  settled  here,  certain  portions 
the  two  best,  (not  to  say,  the  onlj  of  the  land  were  reserved  for  the 
good)  authorities  on  the  subject,  tells  prince,  and  others  parcelled  out  among 
us  (in  the  third  chapter  of  his  30th  the  chieftains  ;  and  that  both  the 
book  on  the  Spirit  qf  Xaopm,)  that,  prince  and  chieftains  again,  naturally 
among  the  Germans,  there  were  tss-  settled  upon  their  lands  their  followers 
sals,  but  no  Ji^»  s  they  had  no  fiefs,  of  inferior  degree,  and  their  slaves, 
because  the  princes  had  no  lands  to  But,  he  says,  we  are  not  to  imagine 
give  ;  or  rather  their  fiefs  consisted  in  that  the  whole  land  of  the  country  was 
horses  trained  for  war,  in  arms,  or  so  distributed,  or  so  holden.  Much 
feasting.  There  were  vassals,  because  of  it  continued  to  be  still  allodial :  and 
there  were  trusty  men,  who,  being  even  in  those  lands  which  were  held 
hound  by  their  icord,  engaged  to  fol-  by  feudal  tenure,  the  feudal  relations 
low  the  prince  to  the  field,  and  did  were  far  from  running  in  that  regular 
very  nearly  the  same  service  which  subordination  which,  in  after  ages, 
was,  afterwards,  performed  for  the  made  the  feudal  dependencies  com- 
fiffl»  plete.  The  outlines  of  the  feudal 
If  Blackstone  only  meant  to  speak  system  may  be  traced  amongst  the 
of  the  introduction  of  feuds  into  this  Saxons ;  but  that  system  was  not 
country,  he  would  be  countenanced  by  completed  till  after  the  Norman  con- 
many  other  writers  in  assuming  that,  quest.  In  this  conclusion  it  is  be- 
when  the  Saxons  took  possession  of  lieved  the  reader  may  safely  rest :  and 
the  greater  part  of  Britain,  putting  a  it  is  that  which  our  author  wiU  be 
large  portion  of  the  native  population  fomid,  a  few  pages  hence,  in  effect  to 
to  the  sword,  they  either  brought  with  support. 

them,  or  yery  soon  adopted,  some  of        (3)  The  nameof/WuIa  was  not  given 

the  principles  and  practices  of  feadali-  to   such  allotments   at   first.     (See 

ty ;  though  it  is  so  elear  that  the  sys-  Vol.  IT.  p.  107.)    Mnratori  tells  ui 

tern  never  attaiaed  its  fuU  maturity  they  were  originally  called  benefieia ; 

here,  before  the  Norman  conquest,  that  and  then,  such  donations,  stipends, 

mokf  writers,  of  great  learning  and  or  benefits,  only  conferred  the  usu- 

rppntation,  have  been  disposed  to  as-  fruct  of  a  portion  of  theroyaldemesnes 

cribe,  not  merely  the  completion,  but,  daring  the  life  of  the  donor.    ( Antiq. 

the  erection  of  the  fabric  of  feudal  Ital.  Med. ^vi.  dissert.  ll.)So,BaIa- 

govemment  in  England,  to  William  sins  informs  us,  these  donations,  being 

the  Conqueror.  A  summary  of  several  gratuitous,  were  originally  called  Ae- 

of  the  afguments  on  both  tides  may  nefieias  in  course  of  time  theyacquired 

be  found  either  in  a  note  to  1  Hale's  the  name  oiftuda.  Q.  Capit.  453.  iL 

Hist,  of  C.  L.  190—201,  or  in  the  Capit.  875.)     Somner,  likewise,  in 

2nd  chap,  of  Wrist's  Law  of  Ten.  quaint  language,  eaUs  '*  AifH^fcfom, 


^ 
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which  last  appellation  ia  the  oortbern  languages  («)  signi- 
fies a  conditional  stipend  or  reward  (/).  Rewards  or  sti- 
pends tJiey  evidently  were :  and  the  condition  annexed  to 
them  wasy  that  the  possessor  should  do  service  faithfully, 
both  at  home  and  in  the  wars,  to  him  fay  whom  they  were 
given ;  for  which  purpose  he  took-  the  juramentum  fideUtar- 
tis,  or  oath  of  fealty  \g)  (4) :  and  in  case  of  the  breach  of 


(«)  Spelm.  Gl.  216. 

(/)  Pontoppidan,  in  his  histoiy  of 
Norway  (page  290)  observes,  that  in 
the  northern  languages  viti^  signifies 
proprietoM  and  all  totum.  Hence  he 
derives  the  otii)al  right  in  those  coun- 
tries ;  and  thence  too,  perhaps,  is  de- 
rived the  udal  right  in  Finland,  &c. 
(See  Mac  Doual.  Inst,  part  2.)  Now, 
the  transposition  of  these  northern 
syllables,  alloU^,  will  give  us  the  true 
etymology  of  the  allodium,  or  absolute 
property  of  the  feudists,  as,  by  a  simi- 
lar combination  of  the  latter  syllable 
with  the  word  fee  (which  signifies,  we 
have  seen,  a  conditional  reward  or 
stipend,)  fccotll^,  or  feodum,  will  de- 
note stipendiary  property. 

[Somner,  in  his  Treat,  on  Gavelk. 
(prop.  4,)  after  going  deeply  into  Teu- 
tonic learning  on  the  subject,  substan- 
tially agrees  with  our  author  as  to  the 
derivation  of  these  words.  In  sum- 
ming up  his  argument,  (p.  Ill,)  he 


says,  '*  Shortly  then,  feudum  or  fee, 
(cousidered  in  its  first  and  primary 
acceptation,  to  which  they  must  have 
regard,  that  will  hope  to  judge  aright 
of  the  ground  for  the  first  imposition 
of  the  name,)  is  no  more  than  what 
was  holden  in  fee-hode,  by  contrac- 
tion feud,  or  feod  :  i,  e,  in  a  stipen- 
diary, conditional,  mercenary,  mediate 
way  and  nature,  and  with  the  acknow- 
ledgment of  a  superior  lord,  and  a  con- 
dition of  returning  him  some  service 
for  it,  upon  the  withdrawing  whereof 
the  Und  was  revertible  unto  the  lord. 
Allodium  is,  contrarywise,  what  U 
holden  in  all-hode,  in  totality,  in  ^ 
full,  absolute  immediate  manner,  with- 
out any  acknowledgment  of  a  superior 
lord,  and  free  firom  any  tie  or  compact 
for  returning  any  service  at  all  for  it 
unto  any." — ^Ep.] 

Of)  See  this  oath  explained  at  large 
in  Feud.  1.  2,  t.  7. 


feudum' 9  elder  brother,**  and  dedarea 
that/nkfum  was  a  word  unknown  until 
about  the  year  1000.  (Treat,  on  Gavelk. 
102.)  And  Spelman  saya,  these  tti- 
penda,  whilst  they  were  held  at  the 
{deaaure  of  the  donor,  wen  called 
munerti.  Aftarwarde,  when  tb^  be- 
came grants  for  a  certain  term,  or  for 
^e,  they  were  called  bmtfieiai  and 
tlicy  were  first  called  yctdla  when  they 
beg^  to  be  granted  in  perpetuity,  and 
iMtbefere.  fTreat.  of  Feuds,  4, 6, 9.) 
(4)  Feelty,  the  easentlalfeedal  bond, 
Is  so  BecesiMjry  to  the  verynotfon  of  a 
feud,  that  it  is  a  downright  contredio- 
Hon  to  imppoee  the  ineet  impr^tr 


feod  to  snlMiBt  witiwnt  it  $  but  the 
other  properties  or  ohligetioas  of  an 
original  feod  may  be  qealified,  or 
varied  by  the  tenor,  or  ezpiesa  terms 
of  the  feudal  donation.  (Wright,  L.  of 
Ten^.  35.)  Fealty  end  homage  are 
aonetimes  conlcrainded;  but  they  do 
«ot  neoesaerily  imply  the  same  thing. 
Fealty  wee  a  aoleam  oelfa,  made  by  the 
vaeaal,  of  fidelity  and  mttachment  to 
his  lord.  Homage  was  merely  an  ac- 
knowiadgoient  of  tenure,  iiniees  it 
ifes  performed  as  kmmagimii  U^eum  : 
that,  indeed,  did  in  atrietness  indode 
aUegianee  as  a  subject,  and  could  not 
be  renoMBoed;   but    homa^mm  nee 
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this  condition  and  oath,  by  not  performing  the  stipulated 
service,  or  by  deserting  the  lord  in  battle,  the  lands  were 
again  to  revert  to  him  who  granted  them  (A). 

Allotments,  thus  acqaired,  naturally  engaged  such  as  its  effects. 
accepted  them  to  defend  them :  and,  as  they  all  sprang  from 
the  same  right  *of  conquest,  no  part  could  subsist  indepen-  [  *  46  ] 
dent  of  the  whole;  wherefore  all  givers  as  well  as  receivers 
were  mutually  bound  to  defend  each  other's  possessions. 
But,  as  that  could  not  effectually  be  done  in  a  tumultuous 
irregular  way,  government,  and  to  that  purpose  subordina- 
tion, was  necessary.  Every  receiver  of  lands,  or  feudatory, 
was  therefore  bound,  when  called  upon  by  his  benefactor, 
or  immediate  lord  of  his  feud  or  fee,  to  do  all  in  his  power 
to  defend  him.  Such  benefactor  or  lord  was  likewise  sub- 
ordinate to,  and  under  the  command  of,  his  immediate  bene- 
factor or  superior;  and  so  upwards  to  the  prince  or  general 
himself:  and  the  several  lords  were  also  leciprocally  bound 
in  their  respective  gradatbns,  to  protect  the  possessions 

(A)  Feud.  1.  S»  t.  24. 


iifftum  contaimed  a  saTiDg  or  exoep- 
tion  of  faith  due  to  other  lords,  and 
the  homager  might  at  any  time  free 
kimaelf  from  feudal  dependenee,  by 
renouncing  the  land  with  wluch 
he  had  been  invested.  (Ou  Freane 
Gloss.  Toc.  HomifUum^  LegiuSt  ft  Fi- 
ddittu.)  Mr.  Hargrave  (in  note  1,  to 
€^.  latt.  68  a)  sai^,  in  some  eountries 
€»  the  eoBtiDent  of  Esfope,  homage 
and  fealty  are  blended  together,  so  as 
to  form  one  engagement ;  and  there- 
fore, foreign  jurists  frequently  con- 
sider them  as  synonymous.  But,  in 
our  law,  whilst  both  continued,  they 
were  in  some  respects  distinct :  fealty 
was  sometimes  done  where  homage 
was  not  due.  (SeejTOS^,  p.  53,  n.)  And 
Lord  Coke  himself  tells  us,  (1  Inst. 
151  a,)  fealty  may  remain,  where 
homage  is  extinct.  So,  Wright,  (L. 
of  Ten.  55,  in  note,)  informs  us,  that 
it  appears  not  only  from  the  concur- 
rent testimony  of  all  our  most  au- 
thentic ancient  historians,  (whom  he 

VOL.  II. 


cites,)  but  l&ewise  from  Britton,  Brac- 
ton,  the  Mirror,  and  Fleta,  that  hom- 
age and  fealty  were  really  with  us  dis- 
tinct, though  (generally)  concomitant, 
engagementB :  and  that  homage,  (he 
of  course  means  homagittm  non  lige- 
tim,)  was  merely  a  declaration  of  the 
homager's  consent  to  become  the 
military  tenant  of  certain  of  the  lord's 
lands  or  tenements. 

The  short  result  appears  to  be,  that, 
whilst  the  tie  of  homage  subsisted, 
fealty,  (subject  in  certain  cases,  to  the 
saving  or  exception  before  mentioned,) 
though  acknowledged  by  a  distinct 
oath,  was  consequential  thereto  ;  but 
that  the  converse  did  not  hold,  as 
fealty  might  be  due  where  homage 
was  not.  (See  post,  p.  53,  n.  Vol.  lit. 
p.  230.) 

The  manner  of  doing  homage  and 
fealty,  is  prescribed  by  the  act  of  17 
Edw.  II.  St.  3,  which  enactment  abun- 
dantly proves  the  distinct  nature  of  the 
two  acknowledgments  at  that  time. 

II 
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Its  policy.  they  had  given.  Thus  the  feodal  connexion  was  esta- 
blishedy  a  proper  military  subjection  was  naturally  intro- 
duced, and  an  army  of  feudatories  was  always  ready  en- 
listed, and  mutually  prepared  to  muster,  not  only  in  defence 
of  each  man's  own  several  property,  but  also  in  defence  of 
the  whole,  and  of  every  part  of  this  their  newly-acquired 
country  (t) ;  the  prudence  of  which  constitution  was  soon 
sufficiently  visible  in  the  strength  and  spirit  with  which  they 
maintained  their  conquests. 

The  universality  and  early  use  of  this  feodal  plan  (5), 
among  all  those  nations,  which  in  complaisance  to  the 
Romans  we  still  call  barbarous,  may  appear  from  what  is 
recorded  (A)  of  the  Cimbri  and  Teutones,  nations  of  the  same 
northern  original  as  those  whom  we  have  been  describing, 
at  their  first  irruption  into  Italy  about  a  century  before  the 
Christian  sera.  They  demanded  of  the  Romans,  '^  ut  mar- 
'^  tius  populus  aUqtdd  sibi  terrcB  cUxret,  qiiasi  stipendium  : 
"  ccBterum,  ut  vellet,  tnanibus  atque  armis  suis  uteretur,'' 
The  sense  of  which  may  be  thus  rendered :  they  desired 
stipendiary  lands  (that  is,  feuds)  to  be  allowed  them,  to  be 
held  by  military  and  other  personal  services,  whenever  their 
lord  should  call  upon  them.  This  was  evidently  the  same 
constitution,  that  displayed  itself  more  fully  about  seven 
hundred  years  afterwards;  when  the  Salii,  Burgundians, 
[  *  47  ]  and  Franks  broke  in  upon  Graul,  the  Visigoths  on  •  Spain, 
and  the  Lombards  upon  Italy;  and  introduced  with  them- 
selves this  northern  plan  of  polity,  serving  at  once  to  dis- 
tribute and  to  protect  the  territories  they  had  newly  gained. 
And  from  hence  too  it  is  probable  that  the  emperor  Alex- 
ander Severus  (/)  took  the  hint,  of  dividing  lands  conquered 
from  the  enemy  among  his  generous  and  victorious  soldiery, 
duly  stocked  with  cattle  and  bondmen,  on  condition  of 

(t)  Wright,  8.  **suarttradtfender€nt.   Addidiitane 

(k)  L.  Florus,  1.  3,  c.  3.  "  hU  et  aninuilia  et  gervos,  ut  postent 

(/)  **  Sola,  qua  de  hostibus  eapia  **  colere  quod  acceperant ;  neperino- 

*'  suniflimitaneU  ducibus  et  militibut  **piam  hominum  tel  per  tenectutem 

**  donavit;  ita  ut  eorum  ita  essent,  si  "  drfererentur  rura  vicina  barbaritf, 

"  haredei  illorum  militarentf  nee  tin-  **  quodturpUrimumille  dueebat.**  (JEi. 
''  quamadprivatotpertinerent:dieent  *  Lamprid.  in  Vita  Alex.  Setreri.)  ' 
**  attentiut  illoe  militaturoe,  n  etiam 


(5)  See  ante,  notes  (1)  &  (2,)  to  this  chapter. 
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receiving   military  service  from  them  and  their  heirs  for 


ever. 


Scarce  had  these  northern  conquerors  established  them- 
selves in  their  new  dominions,  when  the  wisdom  of  their 
constitations,  as  well  as  their  personal  valour,  alarmed  all 
the  princes  of  Europe ;  that  is,  of  those  countries  which  had 
formerly  been  Roman  provinces,  but  had  revolted,  or  were 
deserted  by  their  old  masters,  in  the  general  wreck  of  the 
empire.  Wherefore  most,  if  not  all,  of  them  thought  it 
necessary  to  enter  into  the  same  or  a  similar  plan  of  policy. 
For  whereas,  before,  the  possessions  of  their  subjects  were 
perfectly  allodial  (6)^  (that  is,  wholly  independent,  and  held 
of  no  superior  at  all,)  now  they  parcelled  out  their  royal 
territories,  or  persuaded  their  subjects  to  surrender  up  and 
retake  their  own  landed  property,  under  the  like  feodal  ob- 
ligations (7)  of  military  fealty  (m).     And  thus,  in  the  com- its  progress. 

(»)  Wri|:ht,  10. 


(6)  One  striking  difference  between 
vHodial  and  feudal  tenure  consisted  in 
tiuSf^-aOodial  lands  entered  intocom- 
nerce.  Tliey  were  saleable  or  other- 
wise allyFiiM*,  at  the  pleasure  of  the 
possessor,  either  bj  deed  or  will ;  and 
they  were  attachable  to  answer  his 
debts.  But,  the  holder  of  a  fief  was 
only  an  lurafrnotuaa^ ;  he  eould  not 
•^ff*'?ff»*'  the  lands  without  the  consent 
of  Uie  lord,  and  also  of  his  own  male 
issue,  if  he  had  any  bom  at  the  time  ; 
eren  supposing  he  was  the  first  pur- 
ehamer  of  the  fee  ;  and  if  he  took  it 
bj  descent,  alter  the  doctrine  of  col- 
lateral descent  was  established,  then 
the  consent  of  aU  the  liying  collaterals 
who  might  possibly  become  entitled 
to  the  succession,  was  likewise  re- 
quired. Feudal  estates  also  were  not 
liable  to  the  debts  contracted  by  the 
Ceudatory;  for  this  would  have  de- 
priTed  the  lords,  and  the  heirs  of  the 
tenants,  of  their  rights.  Neither 
could  the  creditor  attach  the  profits 
of  the  land  during  the  life  of  the 
debtor ;  for  this  mif^t  have  rendered 
tbe  Tmrnil  incapable  of  the  duties  of 


the  fief.  But,  as  the  strictness  of  the 
military  system  abated;  as  commerce 
increased,  and  with  it  luxury;  the 
propensity  to  alienation  became  irre- 
sistible. 

As  to  the  gradual  progress  by  which 
this  was  effected,  see.  post t  pp.  71, 
289.  See  also,  Su]liyan*s  15th  Lee 
ture  on  the  Laws  of  England. 

(7)  The  mode  of  making  this  change, 
when  it  was,  or  bore  the  semblance  of 
being,  a  voluntary  act,  effected  by 
course  of  law,  is  detailed  bj  Marcul- 
fns,  (book  1,  formulary  13;)  the 
owner  of  the  land  gave  it  to  the  king, 
who  restored  it  to  the  donor,  by  way 
of  usufruct,  or  feudal  benefice.  And 
the  ciTil  security,  and  political  advan- 
tages,  which  a  feudatory  enjoyed,  were 
in  some  respects  so  much  superior  to 
those  which  an  allodial  proprietor 
could  depend  upon,  in  those  days  of 
anarchy  and  violence,  that  it  is  not 
unreasonable  to  belieye  the  conversion 
of  absolute  allodial  properties  into 
conditional  feudal  tenures,  was  fre- 
quently voluntary.  (See  Montes- 
quieu, book  31,  chap.  8.) 

h2 
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pass  of  a  very  few  years,  the  feodal  constitution,  or  the  doc- 
trine of  tenure,  extended  itself  over  all  the  western  world. 
Which  alteration  of  landed  property,  in  so  very  material  a 
point,  necessarily  drew  after  it  an  alteration  of  laws  and  cus* 
toms :  so  that  the  feodal  laws  soon  drove  out  the  Roman, 
which  had  hitherto  universally  obtained,  but  now  became 
for  many  centuries  lost  and  forgotten  ;  and  Italy  itself  (as 
some  of  the  civilians,  with  more  spleen  than  judgment,  have 
expressed  it)  belluinas,  atque  ferinas^  immanesque  Longo^ 
bardorvm  leges  accepit  (n). 
The  period  of      .   »But  this  fcodal  politv,  which  was  thus  by  decrees  esta^ 

its  reception »".,..-  1,1  •  n -n  1 

this  country.  blished  over  all  the  contment  of  Europe,  seems  not  to  have 
[  *  48  ]  been  received  in  this  part  of  our  island,  at  least  not  univer- 
sally and  as  a  part  of  the  national  constitution,  tiU  the  reign 
of  William  the  Norman  (o).  Not  but  that  it  is  reasonable 
to  believe,  from  abundant  traces  in  our  -history  and  laws, 
that  even  in  the  times  of  the  Saxons,  who  were  a  swarm  from 
what  Sir  William  Temple  calls  the  same  northern  hive, 
something  similar  to  this  was  in  use;  yet  not  so  extensively 
nor  attended  with  all  the  rigour  that  was  afterwards  im- 
ported by  the  Normans.  For  the  Saxons  were  firmly  settle^ 
in  this  island,  at  least  as  early  as  the  year  600  :  and  it  was 
not  till  two  centuries  after,  that  feuds  arrived  to  their  full 
vigour  and  maturity,  even  on  the  continent  of  Europe  {p)  (8). 
Its  ffraduai  esta.  This  introduction,  however,  of  the  feudal  tenures  into 
Norman  barons.  England,  by  King  William,  does  not  seem  to  have  been 
effected  immediately  after  the  conquest  (9),  nor  by  the  mere 

(n)  GniTiii.  Orig.  1.  1,  8.  139.  c.  16,  s.  7. 

(o)  Spelm.  Gloss.  218  ;  Bract.  1. 2,         (p)  Crag,  1.  1,  t.  4. 


(8)  See  on/e,  note  (2)  to  this  chapter,  peditio  nUHtarit  with  which  they  weoe 
The  reader,  who  wishes  to  go  further  hurthened,  were,  in  several  essential 
into  the  inquiry  how  far  the  institu-  respects,  very  different  from  the  ten- 
tions  of  feudality,  or  regulations  an-  ures  of  feuds,  as  created  hy  the  mili- 
alogous  thereto,  were  established  in  tary  policy  of  the  Normans, 
this  country  in  the  time  of  the  Saxons,  (9)  Wright  (in  his  Law  of  Ten.  5^ 
will  do  well  to  consult  Turner,  (Hist.  — 57)  observes,  '*  it  is  very  remark- 
of  Anglo-Sax.  book  9,  chap.  3,)  where  able,  that  William  I.,  about  the  twen- 
he  will  find  sufficient  evidence  that,  tieth  year  of  his  reign,  just  when  the 
to  Saxon  grants  of  land  conditions  of  general  survey  of  England,  called 
military  service  were  generally  an-  Domesday-book,  is  supposed  to  have 
nexed ;  but,  he  will  also  see  reason  to  been  finished,  and  not  till  then,  sum- 
conclude  that  such  grants,  and  the  e«-  moued  all  the  great  men  and  luud- 
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arbitrary  will  and  power  of  the  Conqueror ;  but  to  bave  been 
gradually  established  by  the  Norman  barons,  and  others^ 
in  such  forfeited  lands  as  they  received  from  the  gift  of  the 
Conqueror,  and  afterwards  universally  consented  to  by  the 
great  council  of  the  nation  long  after  his  title  was  esta- 
blished. Indeed,  from  the  prodigious  slaughter  of  the  Eng* 
lish  nobility  at  the  battle  of  Hastings,  and  the  fruitless  in- 
surrections of  those  who  survived,  such  numerous  forfeitures 
had  accrued,  that  he  was  able  to  reward  his  Norman  fol- 
lowers with  very  large  and  extensive  possessions :  which 
gave  a  handle  to  the  inohkish  historians,  and  such  as  have 
implicitly  followed  them,  to  represent  him  as  having  by 
right  of  the  sword  seized  on  all  the  lands  of  England,  and 
dealt  them  out  again  to  his  own  favourites.    A  supposition,  8|gnUicafion  of 

^o         ,  »  *  '  the  word  con- 

grounded  upon  a  mistaken  sense   of  the  word  conquest ;  v^'- 
which,  in  its  feodal  acceptation,  signifies  no  more  than  oc- 
quigition  (10);  and  this  has  led  many  hasty  writers  into  a 


lioklen  in  the  kingdom  to  do  their 
homage,  and  swear  their  fealty  to 
him;  by  doing  whereof  the  Saxon 
chronicler  sappoeee,  that,  at  that  time, 
proeeret  et  onmu  prtedia  teneniea  m 
UU  aubd»der€f  efiuque  faeii  $tmi  oar- 
mlU,  So  that  we  may  reaiKmably 
snppose,  first,  that  this  general  homage 
and  fealty  was  done  at  this  time,  (nine" 
teen  or  twenty  years  after  the  acces- 
sion of  William  I.,)  in  consequence 
of  something  new;  or  engagements 
so  important  to  the  maintenance  and 
security  of  a  new  establishment  would 
have  been  required  long  before ;  and 
if  so,  it  is  probable  that  tenurei  were 
then  new,  inasmuch  as  homage  and 
fealty  were  mere  feudal  engagements, 
binding  the  homager  to  aU  the  duties 
and  observances  of  a  feudal  tenant. 
Secondly,  that  as  this  genend  homage 
and  fealty  was  done  about  the  time 
that  Domesday-book  was  finished, 
and  not  before,  we  may  suppose  that 
that  s«r?ey  was  taken  upon,  or  soon 
after,  our  ancestors'  consent  to  /«- 
KKrwf,  in  order  to  discover  every  man's 
fee,  and  to  fix  his  homage  :  this  sup- 
potitien  ia  the  more  probable,  because 


it  is  not  likely  that  a  work  of  this 
nature  was  undertaken  without  some 
immediate  reason,  and  no  better  rea* 
son  can  be  assigned  why  it  was  under- 
taken at  this  time,  or  indeed  why  this 
survey  should  have  been  taken  at  aU." 
And,  in  a  note,  it  is  added,  if  a  par- 
ticular survey  of  every  estate  had  not 
been  required  for  the  purposes  above 
mentioned,  the  general  survey  of  the 
whole  kingdom  taken  for  Alfred,  and 
which  was  extant  in  the  time  of  Wil- 
liam I.,  would  have  sufficed. 

(10)  It  seems  to  have  been  a  point 
of  honour,  with  most  writers  of  our 
nation,  (those  of  undoubted  Norman 
descent  as  well  as  others,)  to  main- 
tain that  William  I.  only  made  an 
aequintitm  of  England,  but  that  he 
by  no  means  conquered  it :  and,  to 
avoid  the  (fancied)  disgrace  of  having 
the  Saxons  considered  as  beaten  ene- 
mies, it  is  (gravely)  asserted,  they 
were  only  beaten  rebels ;  thouj^  there 
is  no  denying  that  they  were  beaten 
by  a  foreign  prince,  at  the  head  of  a 
foreign  army.  Wright  (L.  of  Ten. 
61,  62)  says,  '*  though  it  is  true  that 
the  possessions  of  the  Normans  were 
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strange  historical  mistake,  and  one  xvhich  upon  the  slight- 
est examination  will  be  found  to  be  most  untrue.     However, 


of  a  snddra  ytry  great*  and  that  they  The  controTeny,  as  Home  haa  ob- 
receiyed  most  of  them  from  the  hands  seired,  can  hardly  fail  to  dogenerate 
of  WlUiam  I.,  yet  it  does  not  foUow,  into  a  dispute  about  words.  It  is  ad- 
that  this  king  took  aU  the  lands  of  nutted  that  the  word  conquest  is 
England  out  of  the  hands  of  their  se>  somettmes,  in  old  books,  used  to  de- 
rend  owners,  dalmfaig  them  as  the  note  a  peaceable  acquisition;  and 
spoils  of  war,  or  as  parcel  of  a  con-  tharefore  it  must  also  be  allowed,  that 
quered  country  \  but,  on  the  contrary,  the  title  of  oonqunror  did  not,  in  the 
it  appears  pretty  plain  from  the  his-  1 1th  century,  necessarily  and  of  itsdf, 
tory  of  those  times,  that  the  king  imply  that  the  prince  to  whom  it  was 
either  had,  or  pretended,  title  to  the  universally  assigned  owed  his  crown 
Crown,  and  that  his  title,  whether  solely  to  force  of  aims.  To  deter- 
real  or  pretended,  was  established  by  mine  whether  the  appellation  was,  or 
the  defeat  of  Harold,  which  amounted  was  not,  properly  applied  in  that  sense 
to  an  unquestionable  judgment  in  his  to  William  I,  it  is  necessary  to  con- 
fayour.  He  did  not  therefore  treat  sider  the  drcnmstanoes  under  which 
his  opposers  as  enemies,  but  as  trsit-  he  mounted  the  throne,  lliese  dr- 
ors,  agreeably  to  the  known  laws  of  cumstances  will  be  best  stated  in  the 
the  kingdom,  which  subjected  traitors  felicitous  language  of  Hume.  In  the 
not  only  to  loss  of  life,  but  of  all  their  4th  chapter  of  his  History,  he  says, 
possessions ;  so  that  this  king,  thus  **  The  Duke  of  Normandy's  first  in- 
entitling  himself  to  the  lands  of  all  vasion  of  the  island  was  hostile ;  his 
such  as  had,  or  did  afterwards  oppose  subsequent  administration  was  entirely 
him,  might  weU  reward  his  followers  supported  by  arms ;  in  the  very  frame 
in  the  manner  he  did."  of  his  laws  he  made  a  distinction  be- 
From  these  premises  (if  admitted)  tween  the  Normans  and  English,  to 
the  logical  deduction  must  be,  that,  if  the  advantage  of  the  fbrmer ;  he  acted 
a  foreigner  pretends  to  have  title  to  in  erery  thing  as  absolute  master  over 
the  crown  of  another  kingdom,  and  the  natives,  whose  interest  and  affec- 
by  force  of  foreign  arms  defeats  the  tions  he  totally  disregarded ;  and  if 
native  troops,  and  kills  the  native'  there  was  an  interval  when  he  assumed 
prince  of  that  country,  the  crown  of  the  appearance  of  a  legal  sovereign,  the 
which  he  places  on  his  own  head,  and  period  was  very  short,  and  was  no- 
the  greater  part  of  the  lands  in  which  thing  but  a  temporary  sacrifice,  which 
he  takes  from  the  native  proprietors,  he,  as  has  been  the  case  with  most 
and  distributes  among  his  own  foreign  conquerors,  was  obliged  to  make,  of 
troops,  such  a  military  aequmtian  is  his  inclinations  to  present  policy, 
not  a  conquest;  and  if  he  pretends  Scarce  any  of  those  revolutions  which, 
that  his  beaten  opponents  were  not  both  in  history  and  in  common  Ian- 
enemies,  but  merely  rebels,  when  such  guage,  have  always  been  denominated 
opponents  have  been  defeated  or  sub-  conquests,  appear  equally  violent,  or 
dued,  it  is  a  strange  mistake  to  say  were  attended  with  so  sudden  an  al- 
they  have  been  conquered.  Nice  dis-  teration  both  of  power  and  property, 
tinctions  these !  but  they  would  hardly  The  Normans  and  other  foreigners, 
save  the  national  honour,  if,  at  the  who  followed  the  standand  of  l^lliam, 
present  day,  that  were  at  all  staked  having  totally  subdued  the  nativee, 
upon  the  question.  pushed  the  right  of  conquest  to  the 
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certikin  it  is^  that  *th6  Normans  now  began  to  gain  very  laige 
possessions  in  England ;  and  their  regard  for  the  feodal  law 
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ntnoit  extremity  against  them.  Ex- 
cept tiie  fomcr  eonqoeet  of  En^and 
by  the  Saxons  themaelTes,  wlio  were 
indneed,  by  peculiar  eircnmstances,  to 
proceed  eren  to'the  extermination  of 
the  nativea,  it  would  be  diffienlt  to 
find  in  aU  history  a  revoiiition  more 
dettmetiTe,  or  attended  with  a  more 
eomplete  snbjectionof  the  inhabitants. 
Contumely  seems  to  haTe  been  wan- 
tonly added  to  oppression,  and  the 
BBttres  were  uniireTsally  reduced  to 
such  a  state  of  meanneas  and  po- 
verty, tibat  the  English  name  became 
a  term  of  reproach,  and  sereral  gene- 
rations elapsed  before  one  family  of 
Saxon  pedigree  was  raised  to  any  con- 
siderable honours.** 

If  these  facts  do  not  denote  a  con- 
quest, in  the  ordinary  sense  of  that 
word,  then,  to  be  sure,  it  will  be  diffi- 
cult to  prove  that  the  Saxons  were  a 
compiered  people. 

But  many  writers  contend,  that, 
however  despotic  William  1.  may  have 
been  after  he  became  king,  he  at  first 
obtained  his  crown  by  the  election  of 
the  natives :  and  it  is  very  true,  that, 
at  the  ceremony  of  his  coronation, 
when  he  was  surrounded  by  his  vic- 
torious army,  the  by-standers  were 
gracioiisly  asked  if  they  chose  to  hare 
William  for  their  kingi  to  which  ques- 
tion, it  may  be  salbly  assumed,  no 
loud  negative  was  given.  It  seems, 
however,  that  the  Saxon  populace 
were  a  little  more  noisy  in  their  ex- 
pression of  assent,  than  their  con- 
querors thought  decorous  in  persons 
who  had  been  so  lately  beaten,  and 
they  were  immediately  chastised  with 
no  little  severity.  If,  after  reading 
an  account  of  the  transaction  in  any 
of  our  historians,  no  matter  which  of 
tiicm,  any  one  is  still  of  opinion  that 
WOliam  I.  owed  his  crown  to  a  free 
election  of  the  natives ;  it  would  be 


idle  to  attempt,  by  argument,  to  shake 
such  an  individual's  conviction. 

Really,  after  we  have  been  all  amal- 
gamated into  one  nation  for  eight  cen- 
turies, the  man  who  bears  the  most 
genuine  Saxon  name  must  be  pecu- 
liarly sensitive,  if  he  feels  his  hcmour 
concerned  to  disprove  the  allegation 
that  the  descendants  of  those  ferocious 
and  successful  pirates,  who,  in  the  fifth 
century,  seixed  on  this  country  by  force 
of  arms,  and  ravaged  it  with  atrodous 
cruelty,  were,  in  the  11th  century, 
compelled,  in  their  turn,  to  disgorge 
their  plunder  by  another  band,  of 
equally  predatory  habits,  but  of  more 
polished  and  chivalrous  manners,  and 
who  conducted  their  pillage  in  a  less 
blood-thirsty  and  exterminating  man- 
ner than  their  precursors  (whom  they 
were  stripping)  had  done. 

Any  apprehension  that  the  present 
rights  and  privileges  of  the  people  of 
this  country  can  be  affected  by  a  trans- 
action which  took  place  800  years  ago, 
ti,  as  Hume  remarks,  perfectly  idle : 
it  is  not  necessary  to  strain  the  mean- 
ing of  words,  or  distort  the  true  cha- 
racter of  facts,  in  support  of  those 
rights  and  privileges  which,  happily, 
rest  upon  much  more  secure  founda- 
tions. But  our  author  (notwithstand- 
ing what  he  says  in  the  text  above) 
himself  informs  us  in  the  last  chapter 
of  his  fourth  volume,  that  **  the  re- 
stitution of  English  liberty,  for  the 
first  time  since  its  total  abolition  at 
the  conquest,  is  to  be  dated  after  the 
restoration  of  Charles  II.,  when  not 
only  slavish  tenures,  the  badge  qf 
fortign  Ammion,  with  all  their  op- 
pressive appendages,  were  removed 
from  incumbering  the  estates  of  the 
subject ;  but  also  an  additional  secu- 
rity of  his  person  from  imprisonment 
was  obtained,  by  that  great  bulwark 
of  our  constitution,  the  habta$  cwrpuM 
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under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  Englishi  as  the  best 
way  to  put  themselves  on  a  military  footing,  and  thereby  to 
prevent  any  future  attempts  from  the  continent,  were  pro- 
bably the  reasons  that  prevailed  to  effect  its  establishment 
here  by  law.  And,  though  the  time  of  this  great  revolution 
in  our  landed  property  cannot  be  ascertained  with  exact- 
ness, yet  there  are  some  circumstances  that  may  lead  us  to 
a  probable  conjecture  concerning  it.  For  we  learn  from  the 
Saxon  Chronicle  (9),  that  in  the  nineteenth  year  of  King 
William's  reign  an  invasion  was  apprehended  from  Den- 
mark ;  and  the  militaiy  constitution  of  the  Saxons  being 
then  laid  aside,  and  no  other  introduced  in  its  stead,  the 
kingdom  was  wholly  defenceless:  which  occasioned  the 
king  to  bring  over  a  large  army  of  Normans  and  Bretons, 
who  were  quartered  upon  every  landholder,  and  greatly  op- 
pressed the  people.  This  apparent  weakness,  together  with 
the  grievances  occasioned  by  a  foreign  force,  might  co-ope^ 
rate  with  the  king's  remonstrances,  and  the  better  incline 
the  nobility  to  listen  to  his  proposals  for  putting  them  in  a 
The  compUation  posturc  of  dcfcnce.  For,  as  soon  as  the  danger  was  over, 
book,  and  fhe  the  king  held  a  great  council  to  inquire  into  the  state  of  the 
the  principal  uatiou  (v)  ;  the  immediate  consequence  of  which  was  the 
muitary  tenure.  Compiling  of  the  great  survey  called  domesday-book,  which 
was  finished  in  the  next  year :  and  in  the  latter  end  of  that 
very  year  the  king  was  attended  by  all  his  nobility  at 
Sarum;  where  all  the  principal  landholders  submitted  their 
lands  to  the  yoke  of  military  tenure,  became  the  king's  vas- 
sals, and  did  homage  and  fealty  to  his  person  («).   This  may 

(q)  A.  D.  1085.  egaent  notm  meliorit  per  totam  An* 

(r)  Rex  tetuUi  magnum  eouciUum,  gliam,  ^fve  homtneefaeti  nm/,  et  om- 

et  gravee  eermonee  haiuit  cum  euie  net  ee  illi  subdidere,  ^ueqite  facii  eunt 

proceribue  de  hoc  terra;   quQ  modo  wuaUi,aceifidelit<xti»jurameniapret* 

incoleretur,   et  a  qmbtu  hommUme,  etiteruni^  se  contra  alioe  quoecunque 

Chron.  Sax.  ibid.  iUi  fidoe  Jutwoe*    Chron.  Sax.  A.D. 

(«)  Omnespradiatenente»,quotquot  1086. 


act."     And,  in  Vol.   III.  p.  317,  and  1  Palgnve,  Rise  &  Prog,  of  Eng. 

BlaclutoBe  says,  the  use  of  Normaa  Comm*  p.  56,  which  make  it  Teiy 

French  in  aU  public  proceedings  was  doubtful  whether  our  laws  were  in  the 

**  an  evident  and  shanefial  badge  of  French  language,  before  the  reign  of 

tyranny  and  foreign  senritude."  (See,  Henry  II.) 
howcTtr,   Barrington*s  Obs.  p.  34, 
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possibly  have  been  the  eera  of  formally  introducing  the 

feodal  tenures  by  law  (11) ;  and  perhaps  the  very  law,  thuti 

made  at  the  couneil  of  Saram,  is  that  which  is  still  extant  (0» 

*and  couched  in  these  remarkable  words :  **  staiuimus,  ut    [  *  50  ] 

^'  cmnes  liberi  homines  foedere  ei  saeramento  affirment,  quod 

^  intra  et  extra  universum  regnumAnglue  Wilhelmo  tegi  domi-* 

^*  no  suojideles  esse  volunt ;  terras  et  honores  illius  omnifide^ 

'^  litate  nbiqme  servare  eum  eo^  et  contra  inimicos  et  alienigenas 

"  defenders.''    The  terms  of  this  law  (as  Sir  Martin  Wright  The  nature  of 

11  ixv  i>itf*iii»<«  •  •!      the  oath  of  feal- 

has  observed  (»)  are  plamly  feodal :  for,  first,  it  requu-es  the  ty. 
oath  of  fealty,  which  made  in  the  sense  of  the  feudists  every 
man  that  took  it  a  tenant  or  vassal :  and,  secondly ,  the 
tenants  obliged  themselves  to  defend  their  lord's  territories 
and  titles  against  all  enemies  foreign  and  domestic.  But 
what  clearly  evinces  the  legal  establishment  of  this  system, 
is  another  law  of  the  same  collection  (w)p  which  exacts  the 
performance  of  the  military  feodal  services,  as  ordained  by 
the  general  council.  ''  Omnes  comitesy  et  barones,  et  mili^ 
tes,  et  semienteSf  et  universi  liberi  homines  totius  regni 
nostri  preedicti,  habeant  et  teneant  se  semper  bene  in  armis 
et  in  equis,  ut  decet  et  oportet :  et  sint  semper  prompti  et 
**  bene  parati,  ad  servitium  suum  integrum  nobis  explendum 
"  et  peragendum,  cum  opus  fuerit ;  secundum  quod  nobis 
"  debent  defosdis  et  tenementis  suis  de  jure  facere,  et  sicut 
''  illis  statuimus  per  commune  concilium  totius  regni  nostri 
"  prtedictL*' 

This  new  polity  therefore  seems  not  to  have  been  imposed  The  nauonai 
by  the  conqueror,  but  nationally  and  freely  adopted  by  the  Son  of  the  fw- 
general  assembly  of  the  whole  realm,  in  the  same  manner  as  the  pleniu- 
otber  nations  of  Europe  had  before  adopted  it,  upon  the  ^ml  ^ 
same   principle  of  self-security  (12).     And,  in  particular, 

(/)  Cap.  52.    WOk.  228.  (w)  Cap.  58.    Wilk.  228. 

(»)  Tenoita,  66. 


(11)  See  ante,  note  (9)  to  p.  48.  posed  by  the  conqueror) ,  thinlu  it 

(12)  See  aiUef  note  (7)  to  p.  47.  probable,  our  English  ancestors,  by 
It  will  be  seen,  howerer,  in  the  consenting  to  the  introduction  of 
come  of  the  two  next  pages  of  feudal  tenures,  meant  no  more  than 
the  text,  that  our  author  (notwith-  to  put  the  kingdom  in  a  state  of  de- 
ttmding  he  sappoees,  in  the  passage  fence ;  but  that  they  were  taken  in 
alwire,  that  the  new  polity  of  fends  by  the  art  and  finesse  of  the  Norman 
was  freely  adopted  by  the  general  as-  lawyers,  who,  by  their  technical  con* 
wmbly  of  the  whole  reahn,  not  ttn-  straction  of  the  proceeding^,  intro- 
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they  had  the  recent  example  of  the  French  nation  before 
their  eyes;  which  had  gradually  surrendered  up  ^11  its  allo- 
dial or  free  lands  into  the  king's  hands,  who  restored  them 
to  the  owners  as  a  beneficium  or  feud,  to  be  held  to  them 
and  such  of  their  heirs  as  they  previously  nominated  to  the 
king:  and  thus  by  degrees  all  the  allodial  estates  in  France 
were  converted  into  feuds,  and  the  freemen  became  the 
vassals  of  the  crown  (x).  The  only  difference  between  this 
change  of  tenures  in  France,  and  that  in  England,  was,  that 
[  *  51  ]  the  former  was  effected  gradually,  *by  the  consent  of  pri- 
vate persons ;  the  latter  was  done  at  once,  all  over  England, 
'by  the  common  consent  of  the  nation  (y). 

In  consequence  of  this  change,  it  became  a  fundamental 
maxim  and  necessary  principle  (though  in  reality  a  mere 
fiction)  of  our  English  tenures,  **  that  the  king  is  the  uni- 
**  versal  lord  and  original  proprietor  of  all  the  lands  in  his 
"  kingdom  (z) :  and  that  no  man  doth  or  can  possess  any 
^*  part  of  it,  but  what  has  mediately  or  immediately  been 
**  derived  as  a  gift  from  him,  to  be  held  upon  feodal  ser- 
**  vices"  (13).  For  this  being  the  real  case  in  pure,  ori- 
ginal, proper  feuds,  other  nations  who  adopted  this  system 


Consequences 
of  its  adoption. 


(x)  Montesq.  Sp.  L.  b.  31,  c.  8. 

(y)  Pharaoh  thus  acquired  the  do- 
minion of  all  the  lands  in  Egypt,  and 
granted  them  out  to  the  Egyptians, 
reserving  an  annual  render  of  the  fifth 


part  of  their  value.     (Gen.  ch.  zlvii.) 
(z)  Toutfuit  in  luy,  et  vient  de  luy 
al  commencement.    (M.  24  Edw.  III. 
65.) 


duced  such  hardships  and  services  as 
were  never  known  to  other  countries. 
(See  po9t^  the  note  to  p.  63.) 

According  to  this  suppositiou,  the 
conquest  was  completed  by  the  Nor- 
man lawyers,  rather  than  by  the  Nor- 
man soldiers ;  but,  in  either  case,  the 
Saxon  servitude  is  admitted. 

(13)  See  Co.  Litt.  65  a,  in  his  note 
upon  which  Mr.  Hargrave  observes, 
"  according  to  this  position  (namely, 
that  aU  land  is  holden  by  feudal  ser- 
vice) of  which  the  truth  is  undeniable, 
all  the  lands  in  England,  except  those 
in  the  king's  hands,  are  feudal.  This 
universality  of  tenures,  if  not  quite 
peculiar  to  EngUnd,  certainly  doth 
not  prevail  in  several  countries  on  the 


continent  of  Europe,  where  the  feudal 
system  has  been  established.  In  Ger- 
many, Holland,  and  France,  nay  even 
in  the  province  of  Normandy,  there 
are  still  allodial  lands  to  be  found ; 
and,  it  seems,  there  are  some  few 
portions  of  allodial  land  yet  in  Scot- 
land." The  Saxons,  then,  either 
thought  it  most  safe  to  consent  to, 
or  they  had  imposed  upon  them,  a 
more  universal  system  of  tenures  than 
their  Norman  conquerors  thought  ne- 
cessary in  their  own  country.  If  this 
was  at  first  thought  a  boon,  by  the 
Saxons,  it  will  appear,  by  our  author's 
statement,  that  they  soon  grew  weary 
of  it. 
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were  obliged  to  act  upon  the  same  supposition,  as  a  sub- 
struction and  foundation  of  their  new  polity,  though  the  fact 
was  indeed  far  otherwise.  And  indeed,  by  thus  consenting 
to  the  introduction  of  feodal  tenures,  our  English  ancestors 
probably  meant  no  more  than  to  put  the  kingdom  in  a  state 
of  defence  by  establishing  a  military  system :  and  to  oblige 
themselves  (in  respect  of  their  lands)  to  maintain  the  king's 
title  and  territories,  witb  equal  vigour  and  fealty,  £is  if  they 
had  received  their  lands  from  his  bounty  upon  these  express 
conditions,  as  pure,  proper,  beneficiary  feudatories.  But 
whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feodal  constitutions,  and 
well  understanding  the  import  and  extent  of  the  feodal 
terms,  gave  a  very  different  construction  to  this  proceeding: 
and  thereupon  took  a  handle  to  introduce,  not  only  the  ^^'^^^^^^^ 
rigorous  doctrines  which  prevailed  in  the  duchy  of  Nor-  ^*'^{2J^*°'*» 
mandy,  but  also  such  fruits  and  dependencies,  such  hard-  uoned. 
ships  and  services,  as  were  never  known  to  other  nations  (a) ; 
as  if  the  English  had,  in  fact  as  well  as  theory,  owed  every 
thing  they  bad  to  the  bounty  of  their  sovereign  lord. 

Our  ancestors  therefore,  who  were  by  no  means  benefi- 
ciaries, but  had  barely  consented  to  this  fiction  of  tenure 
from  ♦the  crown,  as  the  basis  of  a  military  discipline,  with    [  *  62  ] 
reason  looked  upon  these  deductions  as  grievous  impositions, 
and  arbitrary  conclusions  from  principles  that,  as  to  them, 
had  no  foundation  in  truth  (&).     However,  this  king,  and  his 
son  William  Rufus,  kept  up  with  a  high  hand  all  the  rigours 
of  the  feodal  doctrines :  but  their  successor,  Henry  I.,  found 
it  expedient,  when  he  set  up  his  pretensions  to  the  crown,  to 
promise  a  restitution  of  the  laws  of  King  Edward  the  con- 
fessor, or  ancient  Saxon  system ;  and  accordingly,  in  the 
first  year  of  his  reign,  granted  a  charter  (c),  whereby  he  gave 
up  the  greater  grievances,  but  still  reserved  the  fiction  of 
feodal  tenure,  for  the  same  military  purposes  which  engaged 
his  father  to  introduce  it.     But  this  charter  was  gradually 
broken  through,  and  the  former  grievances  were  revived  and 
aggravated,  by  himself  and  succeeding  princes ;  till,  in  the 
reign  of  King  John,  they  became  so  intolerable,  that  they 
occasioned  his  barons,  or  principal  feudatories,  to  rise  up 
in  arms  against  him ;  which  at  length  produced  the  famous 

(a)  Spelm.  of  Feuds,  c.  28.        (6)  Wright,  81.        (c)  LL.  Hen.  I.  o.  1. 
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caused  the  in-  great  Charter  of  Runingmeadi  which,  with  some  alterations, 
i^l^s,  whkh  ^  was  confirmed  by  his  son  Henry  III.  And,  though  its 
hiarta,  *^^^  immunities  (especially  as  altered  on  its  last  edition  by  his 
son)  {d)  are  very  greatly  short  of  those  granted  by  Henry  L, 
it  was  justly  esteemed  at  the  time  a  vast  acquisition  to  Eng- 
lish liberty.  Indeed,  by  the  farther  alteration  of  tenures 
that  has  since  happened  (14))  many  of  these  immunities  may 
now  appear,  to  a  common  obserrel*^  of  much  less  conse- 
quence than  they  really  Were  when  granted  t  but  this  pro- 
perly considered,  will  show,  not  that  the  acquisitions  udder 
John  were  small,  but  that  those  under  Charles  were  greater* 
And  from  hence  also  arises  another  inference;  that  the 
liberties  of  Englishmen  are  not  (as  some  arbitrary  writers 
would  represent  them)  mere  infringements  of  the  king's  pre- 
rogative, extorted  from  our  princes  by  taking  advantage  of 
their  weakness;  but  a  restoration  of  that  ancient  constitu- 
tion, of  which  our  ancestors  had  been  defrauded  by  the  art 
and  finesse  of  the  Norman  lawyers,  rather  than  deprired  by 
the  force  of  the  Norman  arms  (15). 
Natuie  of  feuds.  *  Having  givcu  this  short  history  of  their  rise  and  pro- 
[  *  53  ]  gress,  we  will  next  consider  the  nature,  doctrine,  and  prin- 
cipal laws  of  feuds  ;  wherein  we  shall  evidently  trace  the 
ground-work  of  many  parts  of  our  public  polity,  iknd  also 
the  original  of  such  of  our  own  tenures,  as  were  either  abo- 
lished in  the  last  century  (16),  or  still  remain  in  force. 
Fundamental         The  Gfrand  and  fundamental  maxim  of  all  feodal  tenure 

maxim  of  feodal   ,  " 

tenure,  what,  ifl  this  :  that  all  lands  were  origmally  granted  out  by  the 
sovereign,  and  are  therefore  holden  either  mediately  or 

Grantor  caued    immediately  of  the  crown.    The  grantor  was  called  the  pro- 

^  '  prietor,  or  lord:  being  he  who  retained  the  dominion  or 

ultimate  property  of  the  feud  or  fee ;  and  the  grantee,  who 
had  only  the  use  and  possession  according  to  the  terms  of 

Grantee,  vomoL  the  grant,  was  stiled  the  feudatory  or  vasstd,  which  was 

(d)  9  Hen.  III. 


(14)  By  thestatate  of  12  Cha.  II.  common  socage.    But  see  pott,  the 

c.  24,  taking  away  the  court  of  wards  note  to  ch.  5,  p.  77,  as  to  the  inac- 

and  liverieSi  all  tenures  by  knights-  curacy  of  this  statute  in  professing  to 

senrice,  or  by  socage  in  capite  of  the  take  away  tenures  by  socage  in  eeynie. 
king,  and  all  charges  incident  thereto ;  (15)  See  anie,  note  (10)  to  p.  48. 

and  turning  all  tenures  into  free  and         (16)  A.  D.  1660. 
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only  another  name  for  the  tenant  or  holder  of  the  lands  : 
though,  on  account  of  the  prejudices  which  we  have  justly 
conceived  against  the  doctrines  that  were  afterwards  grafted 
on  this  system,  we  now  use  the  word  vawd  opprobriously, 
as  synonymous  to  slave  or  bondman  (17).    The  manner  of 
the  grant  was  by  words  of  gratuitous  and  pure  donation,  Mode  of  gnnt^ 
dedi.  ei  caacessi  ;  which  are  still  the  operative  words  in  our 
modem  inieodations  or  deeds  of  feoffment.    This  was  per-  ^^^  *°^^' 
fected  by  the  ceremony  of  corporal  investitare,  or  open  and 
notorious  delivery  of  possession  in  the  presence  of  the  other 
vassals;  which  perpetuated  among  them  the  aera  of  the  new 
acquisitioui  at  a  time  when  the  art  of  writing  was  very  little 
known ;  and  therefore  the  evidence  of  property  was  reposed 
in  the  memory  of  the  neighbourhood';  who,  in  case  of  a 
disputed  title,  were  afterwards  called  upon  to  decide  the 
difference,  not  only  according  to  external  proofe,  adduced 
by  the  parties  litigant,  but  also  by  the  internal  testimony  of 
their  own  private  knowledge. 
Beaidea  (18)  an  oath  of  fealty,  or  profession  of  faith  to  oath  of  feaity, 


(17)  Hr-  ChiiituuBi  lA  bis  note  <»i  tUa  chapter,  obMrvini^,  in  addition  to 
this  passage,  says,  "  Nothini;,  I  t^lnk,  what  is  there  said,  that  lands  held  in 
proTes  more  strongly  the  detestation  frank -almoigne ;    or  at  will,  accord- 
in  which  the  people  of  this  country  ing  to  common  law,  not  affected  by 
held  the  feudal  oppressions,  than  that  custom ;  form  exceptions  to  the  ge- 
the  word  ooMo/,  which  once  signified  a  neral  rule,  that  fealty  is  incident  to 
feudal  tenant  or  grantee  of  land,  is  all  manner  of  tenures.     (1  Inst.  93  a, 
now  synonymous  to  slave;  and  that  b;  post^  p.  101.)     It  should  also  be 
the  word  villain^  which  once  meant  remarked,  that  no  one  who  had  not  an 
only  an  innocent  inoffensiTe  bondman,  estate  in  fee  simple  or  fee  tail,  either 
has  kept  its  relatiTe  distance,  and  de-  in  his  own  right  or  in  right  of  another, 
notes  a  person  destitute  of  every  mo-  was  entitled  either  to  receiye,  or  even 
ral  and  honourable  principle,  and  is  to  do,  homage.  (1  Inst.  ^^  b,  67  a.) 
become  one  of  the  most  opprobrious  Homage,  indeed,  seems  to  have  been 
terms    in    the    English    language."  properly  incident  to  tenure  by  knight's 
[And  see  to  the  same  purport,  the  service  only ;  at  least,  wherever  ho- 
aote  to  p.  78,  of  Wright's  L.  of  Ten.,  mage  was  parcel  of  a  tenure,  that  was 
which  Blackstone,  it  is  not  impro-  held  to  afford  a  presumption  that  the 
bable,  had  in  his  recollection  when  he  tenure  was  by  knight's  service,  unless 
penned  the  passage  in  the  text.     Our  the  contrary  could  be  proved.  (1  Inst, 
author,  however,  appears  not  to  be  67  b.)    Whilst  homage  continued,  it 
very  clear  that  the  word  villain  did  was  far  from  being  a  mere  ceremony, 
not  always  convey  an  intimation  that  for  the  performance  of  it,  where  it  was 
the  person  to  whom  it  was  applied  was  due,  materially  concerned  both  lord 
ttfe.  See  p.  92  of  this  volume.*-Eo.]  and  tenant  in  point  of  interest  and 
(18)  See  mUef  p.  45,  note  (4)  to  advantage.    To  the  lord  it  was  of  con- 
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Senricos  due  to 
the  lord — 


the  lord,  which  was  the  parent  of  our  oath  of  allegiance  (19), 
homage.  the  vassal  or  tenant  upon  investiture  did  usually  homcye  to 

his  lord  ;  openly  and  humbly  kneeling,  being  ungirt,  un- 
[  *  54  ]  covered,  *and  holding  up  his  hands  both  together  between 
those  of  the  lord,  who  sate  before  him ;  and  there  profess- 
ing, that  '^  he  did  become  his  many  from  that  day  forth,  of 
''  life  and  limb  and  earthly  honour :"  and  then  he  received 
a  kiss  from  his  lord  («).  Which  ceremony  was  denominated 
hamaffium,  or  manhood,  by  the  feudists,  from  the  stated 
form  of  words  devenio  vester  homo  (/). 

When  the  tenant  had  thus  professed  himself  to  be  the 
man  of  his  superior  or  lord,  the  next  consideration  was  con- 
cerning the  service,  which,  as  such,  he  was  bound  to  render, 
in  recompense  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  two-fold ;  to  follow,  or 
do  (20)  suit  to,  the  lord  in  his  courts  in  time  of  peace ;  and 
in  his  armies  or  warlike  retinue,  when  necessity  called  him 
in  peace,  to  the  field.    The  lord  was,  in  early  times,  the  legislator 

and  judge  over  all  his  feudatories :  and  therefore  the  vassals 
of  the  inferior  lords  were  bound  by  their  fealty  to  attend  their 
domestic  courts  baron  (g)  (which  were  instituted  in  every 
manor  or  barony,  for  doing  speedy  and  effectual  justice  to 
all  the  tenants,)  in  order,  as  well  to  answer  such  complaints 


(«}  lit.  s.  85. 

(/)  It  wu  an  obsenration  of  Dr. 
Arbnthnot,  that  tradition  wai  no  where 
preserved  bo  pure  and  incorrupt  aa 
among  childreni  whose  games  and 
plays  are  delivered  down  invariably 
from  one  generation  to  another.  (War- 
bnrton's  notes  on  Pope,  vi.  134,  Svo.) 
It  will  not,  I  hope,  be  thought  puerile 


to  remark,  in  confirmation  of  thia  ob- 
servation, that  in  one  of  our  ancient 
juvenile  pastimes  (the  king  /  am  or 
boiiUnda  of  Julius  Pollux,  Ononuuiie. 
1.  9,  c.  7,)  the  ceremonies  and  lan- 
guage of  feodal  homage  are  preserved 
with  great  exactness. 

(ff)  Feud.  L  2,  t.  55.  IPosi,  p.  90, 
365 ;  Vol.  III.  p.  33.] 


sequence,  because,  till  he  had  received 
homage  from  the  heir,  he  was  not  en- 
titled to  the  wardship  of  him  and  of 
his  land ;  unless  the  lord  had  the 
seignory  for  life  or  years  only,  in 
^ich.ease  he  could  not  take  homage, 
and  therefore  was  allowed  wardship 
without  that  previous  act.  To  the 
tenants  the  homage  was  scarce  of  less 
importance ;  for,  anciently,  every  Idad 
of  homage,  when  received,  but  not  be- 


fore, bound  the  lord  to  keep  the  tenant 
free  from  every  molestation  for  ser- 
vices due  to  the  lord  paramount,  (if 
there  were  any  such,)  and  to  defend 
his  title  to  the  land  against  all  others  ; 
though  in  subsequent  times  this  im- 
plication df  acquittal  and  warranty 
became  peculiar  to  homage  mtneeetrel. 
(Hargrave's  note  to  Co.  Litt.  67  b.) 

(19)  See  Vol.  I.  p.  367. 

(20)  See  Vol.  III.  p.  230. 
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as  might  be  alleged  against  themselves,  as  to  form  a  jury  or 
homage  for  the  trial  of  their  fellow- tenants ;  and  upon  this 
accounty  in  all  the  feodal  institutions,  both  here  and  on  the 
continent,  they  are  distinguished  by  the  appellation  of  the 
peers  of  the  court;  "pares  curtis,  or  pares  curUs {21),  In 
like  manner  the  barons  themselves,  or  lords  of  inferior  dis- 
tricts, were  denominated  peers  of  the  king's  court,  and  were 
bound  to  attend  him  upon  summons,  to  hear  causes  of  greater 
consequence  in  the  king's  presence,  and  under  the  direction 
of  his  grand  justiciary;  till,  in  many  countries,  the  power  of 
that  officer  was  broken  and  distributed  into  other  courts  of 
judicature,  the  peers  of  the  king's  court  still  reserving  to 
themselves  (in  ^almost  every  feodal  government)  the  right  [  *  55  ] 
of  appeal  from  those  subordinate  courts  in  the  last  resort. 
The  military  branch  of  service  consisted  in  attending  the  iu  war. 
lord  to  the  wars,  if  called  upon,  with  such  a  retinue,  and  for 
such  a  number  of  days  as  were  stipulated  at  the  first  dona- 
tion, in  proportion  to  the  quantity  of  the  land. 


(21)  Upon  the  investitiire  of  any  waa  for  the  benefit  of  the  co-yassals 

tenant,  the  presence  of  the paret  otrkB  (who  could  better  jndge  by  their  own 

was  required  eqnaUy  for  the  advantage  eyes  on  the  spot,  whether  an  injury 

of  the  lord,  of  the  tenant,  and  of  them-  was  done  by  the  grant  to  any  of  them, 

selves ;  of  the  lord,  that,  if  the  tenant  than  by  hearing  the  lands  named  and 

waa  a  secret  enemy,  or  otherwise  un-  described  elsewhere,)  as  well  as  for 

qualified,  he  might  be  apprised  thereof  the  sake  of  the  tenant,  who,  if  the  in- 

by  the  peers  of  his  court,  before  he  vestiture    was   snbseqnently  denied, 

admitted  him ;  and  that  they  might  be  might  establish  his  right  by  producing 

witnesses  of  the  obligation  the  tenant  two  or  more  of  the  paret  curia,  each 

had  laid  himself  under  of  doing  ser-  of  whom   could  swear  that  he  had 

vice,  and  of  the  conditions  annexed  to  either  been  present  at  the  investiture 

the  gift,  if  any  there  were,  which  the  himself,  or  had  constantly  heard  his 

law  did  not  imply  ;  for  the  benefit  of  father  declare  that  he  was  so.    This 

the  tenant,  that  they  might  testify  the  sort  of  evidence  afforded  abundantly 

grant  of  the  lord,  and  for  what  ser-  sufficient  security  to  the  tenant,  so 

vices  it  was  given ; — and  lastly,  for  long  as  the  grants  were  only  for  one 

their  own  advantage,  that  diey  might  life ;  but  when  grants  of  inheritance 

know  what  the  land  was,  that  it  was  became  usual,  some  more  permanent 

open  for  their  lord  to  give,  and  not  evidence  became  necessary,  and  this 

the  property  of  any  of  the  vassals ;  gave  rise  to  brevia  tentata,  or,  as  we 

and  also  that  no   improper  person  now  call  them,  deeds,  which  were 

should  be  admitted  a  par^  or  peer  of  written  instruments,  expressing  th<i 

their  court,  and  consequently  be  a  grant  and  its  nature,  attested  by  some 

witness,  or  judge,  in  their  causes,  of  the/»erM,  and  authenticated  by  the 

And  the  practica  of  completing  inves*  seal  of  the  lord,  or  by  his  name  and 

titnre  by  delivery  of  seisin  on  the  sign  of  the  cross.      (Sullivan's  6th 

lands,  in  presence  of  the  pwrea  eurUe,  Lect.  on  L.  of  Bng.) 
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according  to  the  same  rule  of  primogeniture,  to  the  eldest 

son,  in  exclusion  of  all  the  rest  (p). 

The  feudatory         Other  qualities  of  feuds  were,  that  the  feudatory  could 

pose  of  his  feud  not  alicne  or  dispose  of  his  feud  ;  neither  could  he  exchange, 

sent  of  the  lord,  nor  yet  mortgage,  nor  even  devise  it  by  will,  without  the 

consent  of  the  lord  (q).     For,  the  reason  of  conferring  the 

feud  being  the  personal  abilities  of  the  feudatory  to  serve  in 

war,  it  was  not  fit  he  should  be  at  liberty  to  transfer  this 

gift,  either  from  himself,  or  from  his  posterity,  who  were 

presumed  to  inherit  his  valour,  to  others  who  might  prove 

less  able  (24).     And,  as  the  feodal  obligation  was  looked 

upon  as  reciprocal,  the  feudatory  being  entitled  to  the  lord's 

protection,  in  return  for  his  own  fealty  and  service;  there- 

Neither  could     fore  the  lord  could  no  more  transfer  his  seignory  or  pro- 

the  lord  transfer  .  .,  «,.  ,,  %  t  t  -, 

his  seignory       tection  without  couscut  OT  his  vassal,  than  the  vassal  could 

consent  of  the     his  feud  without  conscnt  of  his  lord  (r) :  it  being  equally 

unreasonable,  that  the  lord  should  extend  his  protection 

to   a  person  to  whom   he  had  exceptions,  and  that  the 

vassal  should  owe  subjection  to  a  superior  not  of  his  own 

choosing. 

HkJ^n^;  ***        These  were  the  principal,  and  very  simple,  qualities  of 

i^**'i!!w"°'i     the  genuine  or  oris^inal  feuds:  which  were  all  of  a  military 

tenants  bound  ©  s  '  j 

iikeoWi%oIfs  '***'*''^>  ^°^  ^"  ^^^  hands  of  militaiy  persons ;  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants  :  obliging  them  to 
such  returns  in  service,  com,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  distraction :  which  returns,  or  redUus,  were  the 
original  of  rents  (25),  and  by  these  means  the  feodal  polity 
was  greatly  extended ;  these  inferior  feudatories  (who  held 
what  are  called  in  the  Scots  law  "rere-fiefs")  being  under 
similar  obligations  of  fealty,  to  do  suit  of  court,  to  answer 
the  stipulated  renders  or  rent-service,  and  to  promote  the 
[  *  68  ]  welfare  of  their  immediate  superiors  or  lords  (<).  ♦But  this 
at  the  same  time  demolished  the  ancient  simplicity  offends; 
and  an  inroad  being  once  made  upon  their  constitution,  it 

(p)  Wright,  32.  (r)  Wright,  30. 

(q)  Ibid.  29.  (t)  Ibid.  20. 


(24)  Sec  ante,  p.  47  ;  pott,  p.  287.         (25)  Vol.  III.  p.  230. 
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subiected  them,  in  a  course  of  time,  to  ereat  varieties  and  change  in  the 

•»        .  '  '  o  natuxe  of  feuda. 

innovations.  Feuds  began  to  be  bought  and  sold,  and  de- 
viations were  made  from  the  old  fundamental  rules  of  tenure 
and  succession ;  which  were  held  no  longer  sacred  when 
the  feuds  themselves  no  longer  continued  to  be  purely  mi- 
litary. Hence  these  tenures  began  now  to  be  divided  into 
feoda  propria  et  impropria,  proper  and  improper  feuds ; 
under  the  former  of  which  divisions  were  comprehended 
such,  and  such  only,  of  which  we  have  before  spoken  ;  and 
under  that  of  improper  or  derivative  feuds  were  comprised  ail 
such  as  do  not  fall  within  the  other  descriptions ;  such,  for 
instance,  as  were  originally  bartered  and  sold  to  the  feuda- 
tory for  a  price;  such  as  were  held  upon  base  or  less 
honourable  services,  or  upon  a  rent,  in  lieu  of  military  ser- 
vice ;  such  as  were  in  themselves  alienable,  without  mutual 
license ;  and  such  as  might  descend  indifferently  either  to 
males  or  females.  But,  where  a  difference  was  not  ex- 
pressed in  the  creation,  such  new-created  feuds  did  in  all 
respects  follow  the  nature  of  an  original,  genuine,  and  pro- 
per feud  (t). 

But,  as  soon  as  the  feodal  system  came  to  be  considered  oppreasiTe^m- 

,  .        *'  aequenoea  drawm 

in  the  light  of  a  civil  establishment,  rather  than  as  a  military  ''®™^®  *****^ 
plan,  the  ingenuity  of  the  same  ages,  which  perplexed  all 
theology  with  the  subtilty  of  scholastic  disquisitions,  and 
bewildered  philosophy  in  the  mazes  of  metaphysical  jargon, 
began  also  to  exert  its  influence  on  this  copious  and  fruitful 
subject;  in  pursuance  of  which,  the  most  refined  and  oppres- 
sive consequences  were  drawn  from  what  originally  was  a 
plan  of  simplicity  and  liberty,  equally  beneficial  to  both 
lord  and  tenant,  and  prudently  calculated  for  their  mutual 
protection  and  defence.  From  this  one  foundation,  in  diffe- 
rent countries  of  Europe,  very  different  superstructures  have 
been  raised  ;  what  effect  it  has  produced  on  the  landed  pro- 
perty of  England  will  appear  in  the  following  chapters. 

(0  Feud,  2,  t.  7. 
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CHAPTER  V. 


OF  THE  ANCIENT  ENGLISH  TENURES. 


Of  the  ancient 
English  tenures. 


All  lands  sop- 
posed  to  be 
nolden  of  some 
superior  lord. 


The  king,  lord 
paramount ; 


his  grantees, 
mem«  lords. 


In  this  chapter  we  shall  take  a  short  view  of  the  ancient 
tenures  of  our  English  estates,  or  the  manner  in  which  lands, 
tenements,  and  hereditaments,  might  have  been  holden,  as 
the  same  stood  in  force,  till  the  middle  of  the  last  century. 
In  which  we  shall  easily  perceive,  that  all  the  particulari- 
ties, all  the  seeming  and  real  hardships,  that  attended 
those  tenures,  were  to  be  accounted  for  upon  feodal  prin- 
ciples, and  no  other;  being  fruits  of,  and  deduced  from,  the 
feodal  policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the 
policy  of  our  laws,  supposed  to  be  granted  by,  dependent 
upon,  and  holden  of,  some  superior  lord  (1),  by  and  in  con- 
sideration of  certain  services  to  be  rendered  to  the  lord  by 
the  tenant  or  possessor  of  this  property.  The  thing  holden 
is  therefore  stiled  a  tenement  (2),  the  possessors  thereof 
tenants,  and  the  manner  of  their  possession  a  tenure.  Thus 
aH  the  land  in  the  kingdom  is  supposed  to  be  holden,  me- 
diately or  immediately,  of  the  king,  who  is  styled  the  lord 
paramount^  or  above  all.  Such  tenants  as  held  under  the 
king  immediately,  when  they  granted  out  portions  of  their 
lands  to  inferior  persons,  became  also  lords  with  respect  to 
those  inferior  persons,  as  they  were  still  tenants  with  re- 
spect to  the  king :  and,  thus  partaking  of  a  middle  nature, 
were  called  mesne,  or  middle,  lords.  So  that  if  the  king 
granted  a  manor  to  A.,  and  he  granted  a  portion  of  the  land 


(1)  See  the  last  chapter,  p.  51,  and 
the  note  thereto. 


(2)  See  ante,  chap.  2,  p.  17,  and 
the  two  first  notes  thereto. 
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to  B.y  now  B.  was  said  to  hold  *of  A.,  and  A.  of  the  king; 
OTj  in  other  words,  B.  held  his  lands  immediately  of  A.,  but 
mediately  of  the  king.  Hie  king  therefore  was  stiled  lord 
paramount ;  A.  was  both  tenant  and  lord,  or  was  a  mesne 
lord :  and  B.  was  called  tenant  paravail,  or  the  lowest  ten-  Tenant!  ^lam. 
ant ;  being  he  who  was  supposed  to  make  avail  or  profit  of 
the  land  (a).  In  this  manner  are  all  the  lands  of  the  king- 
dom holden,  which  are  in  the  hands  of  subjects:  for,  ac- 
cording to  Sir  Edward  Coke{b),  in  the  law  of  England  we 
have  not  properly  allodium  ;  which,  we  have  seen  (c),  is  the 
name  by  which  the  feudists  abroad  distinguish  such  estates 
of  the  subject,  as  are  not  holden  of  any  superior.  So  that 
at  the  first  glance  we  may  observe,  that  our  lands  are  either 
plainly  feuds,  or  partake  very  strongly  of  the  feodal  na- 
ture (3). 

(a)  2  Inst.  296.  {b)  1  Inet.  1.  (c)  Page  47. 


(3)  *'  It  ia  to  the  conqueat,  and  to  By  the  operation  of  the  atatutea  of 

the  oonaeqnencea  of  that  revolution,  William  I.  (cc.  52  &  58)  the  Saxon 

that  the  juridical  historian  is  to  direct  distinctions  as  to  the  different  quali- 

bia  puticnlar  attention.     A  new  order  ties  of  estates  in  lands,  with  all  their 

of  things  then  commenced.    The  na-  seyeral  inddenta,  were  totally  aholiah- 

tnre  of  landed  property  waa  entirely  ed ;  and  all  the  liberi  hominei  of  the 

changed ;  the  whole  constitution  was  kingdom,  on  a  sudden,  became  pos- 

altered ;  and,  after  fluctuating  on   a  sessed  of  their  lands  under  a  tenure 

singolar  policy,    pregnant  with   the  which  bound  them,  in  a  feudal  light, 

moat  opposite  consequences  of  free-  mediatelyorimmediatelyto  the  king.'' 

dom  and  slavery,  by  degrees  settled  (Reeves's  Hist,  of  Engl.  Law,  ch.  2.) 

into  peace  and  orderly  government.  Craig   (in  his   Jus    Feud.   lib.    1, 

In  short,  a  state  of  things  then  took  dieges.  9,  s.  5)  adopts  the  definition 

place,  from  which,  after  innumerable  of  a  feud  proposed  by  Zasius,  and  ap- 

alterationa,  arose  the  present  frame  of  proved  by  the  most  eminent  feudal 

Engliah  ■  jurisprudence. . . .  The   doc-  jurists,  which  definition  is  as  follows : 

trine  oftennres  being  once  established,  Est  feudum  benefleium,  »eu  betutfoXa 

an  the  foreign  learning  concerning  et libera reiimmobili» out aquipolUntiM 

them  of  course  followed.    The  Nor-  conceuio,  cum  utilis  domhui  tramUi' 

man  rules  of  property  and  methods  of  fume,  retentd  proprietaie,  seu  dominio 

proceeding  soon  began  to  prevail,  and  directo,  sub  fidelitate  et  exhibitions 

gradaally  became  a  part'  of  the  com-  eervitiorum  honeetorum.  It  is  evident) 

mon  law  of  England. ...  A  new  sys-  however,  that  this  definition  is  appli- 

tem,  deduced  aa  a  necessary  conse-  cable  to  such  feuds  only  as  were  given 

qnenoe  from  the    establishment   of  without  price,  or  stipulation,  except 

feudal  tenures,  sprung  up,  by  which  for  the  faithful  performance  of  nuH- 

tbe  landed  property  of  the  kingdom  tary    or    other  honourable  services. 

waa  entirely  governed  till  the  middle  But,  the  division  of  feuds  into  proper 

of  the  17th  century,  and  is,  in  some  and  improper  ones,  soon  became  ge- 

degiecy  influenced  even  at  this  day. . ..  neral.     Improper  feuds,  (as  our  au- 


I.  The  pirindpAl 
•pecies  of  lay 
tenures  were 
four,  and  were 
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The  kins's  im-  All  tenures  being  thus  deriyed,  or  supposed  to  be  de- 
caDedten^tam  rived,  froHi  the  king,  those  that  held  immediately  under 
*^'*'  him,  in  right  of  his  crown  and  dignity,   were  called  his 

tenants  in  capite,  or  in  chief;  which  was  the  most  honour- 
able species  of  tenure,  but  at  the  same  time  subjected  the 
tenants  to  greater  and  more  burthensome  services,  than 
inferior  tenures  did  {d).  This  distinction  ran  through  all 
the  diflFerent  sorts  of  tenure,  of  which  I  now  proceed  to  give 
an  account. 

I.  There  seem  to  have  subsisted  among  our  ancestors 

four  principal  species  of  lay  tenures,  to  which  all  others 

totinguishedV  may  bc  reduced :  the  scrand  criteria  of  which  were  the  natures 

the  nature  of  the         ^  .     ^ 

■enrices  due  in    of  the  Several  scrvices  or  renders,  that  were  due  to  the  lords 

respect  of  them :  . 

ch  were-  from  their  tenants.  The  services,  in  respect  of  their  quality, 
were  either  free  or  base  services ;  in  respect  of  their 
quantity  and  the  time  of  exacting  them,  were  either  certain 
or  uncertain.  Free  services  were  such  as  were  not  unbe- 
coming the  character  of  a  soldier  or  a  freeman  to  perform ; 
as  to  serve  *under  his  lord  in  the  wars,  to  pay  a  sum  of 
money,  and  the  like.  JBase  services  were  such  as  were  only 
fit  for  peasants  or  persons  of  a  servile  rank ;  as  to  plough 
the  lord's  land,  to  make  his  hedges,  to  carry  out  his  dung, 
or  other  mean  employments.  The  certain  services,  whether 
free  or  base,  were  such  as  were  stinted  in  quantity,  and 
could  not  be  exceeded  on  any  pretence ;  as,  to  pay  a  stated 
annual  rent,  or  to  plough  such  a  field  for  three  days.  The 
uncertain  depended  upon  unknown  contingencies ;  as,  to  do 
military  service  in  person,  or  pay  an  assessment  in  lieu  of  it, 
when  called  upon ;  or  to  wind  a  horn  whenever  the  Scots 


free,  or 

[•61  ] 

iMie; 


certain,  or 


tuicertidn. 


(d)  In  the  Oenuanic  constitution,  called  the  immediait  itates  of  the  em» 
the  electorst  the  bishops,  the  secular  pire ;  all  other  landholders  being  de- 
princes,  the  imperial  cities,  &c.  which  noaunated  mediate  ones.  Mod.  Un. 
bold  directiy  from  the  emperor,  are  Hist.  zlii.  61. 


Uior  informed  na  in  p.  58,)  were  those 
which  did  not  in  point  of  acquisition, 
or  of  senrices,  striotiy  conform  to  the 
nature  of  the  pure  military  feud :  and 
the  definition  abote  stated  obTiously 
cannot  include  feuds  which  were  sold 
or  bartered  for  an  equivalent,  or  la 
consideration  of  any  rent  or  eertam 
return,  or  of  the  performance  of  any 


ba»e  services,  or  which  were  granted 
free  from  all  services.  The  presump- 
tion of  law,  certainly,  always  was, 
that  a  feud  was  a  proper  one,  unless 
the  contrary  appeared,  idiich  dould 
only  be  proved  by  a  reference  to  the 
original  investiture.  (See  ante,  notes 
to  p.  54,  and  Wright's  L.  of  Ten. 
36,  37.) 
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invaded  Ibe  realm,  which  are  free  services :  or  to  do  what- 
ever the  lord  should  command ;  which  is  a  base  or  villein 
service. 

From  the  various  combinations  of  these  services  haveBrMton'sac- 
arisen  the  four  kinds  of  lay  tenure  which  subsisted  in***^  ^  "**'*' 
England,  till  the  middle  of  the  last  century;  and  three  of 
which  subsist  to  this  day.  Of  these  Bracton  (who  wrote 
under  Henry  the  third)  seems  to  give  the  clearest  and  most 
compendious  account,  of  any  author  ancient  or  modem  (e) ; 
of  which  the  following  is  the  outline  or  abstract  (/).  '^  Te- 
**  nements  are  of  two  kinds,  frank- tenement  and  trillenage. 
**  And,  of  frank-tenements,  some  are  held  freely  in  consider- 
'^  ation  of  homage  and  knight-service;  others  in  Jree-socagey 
**  with  the  service  of  fealty  only."  And  again  (^),  *'  of  villen- 
**  ages  some  are  pure,  and  others  privileged.  He  that  holds 
**  in  pure  vilienage  shall  do  whatsoever  is  commanded  him, 
**  and  always  be  bound  to  an  uncertain  service.  The  other 
'^  kind  of  vilienage  is  called  viUeinsocage ;  and  these  vil- 
*^  lein-socmen  do  villein  services,  but  such  as  are  certain 
''  and  determined."  Of  which  the  sense  seems  to  be  as  fol- 
lows: first,  where  t*he  service  was  free  but  uncertain.  asTenimby 

...  .  .  ,     1  ,  11     1     1      knight-service. 

military  service  with  homage,  that  tenure  was  called  the 

tenure  in  ^chivalry,  per  servitium  militare,  or  by  knight-     [  *62  ] 

service.     Secondly,  where  the  service  was  not  only  free,  but  Free  socage. 

also  certain,  as  by  fealty  only,  by  rent  (4)  and  fealty,  &c. 

that  tenure  was  called  liberum  socagium,  or  free  socage. 

These  were  the  only  free  holdings  or  tenements ;  the  others 

were  villenous  or  servile,  as  thirdly,  where  the  service  was  ^}^^^  ^^*«- 

base  in  its  nature,  and  tmcertain  as  to  time  and  quantity,  the 

tenure  was  purum  mllenagium,  absolute  or  pure  vilienage. 

Lastly,  where  the  service  was  base  in  its  nature,  but  reduced 


nage. 


(e)  1.  4,  tr.  1,  c.  28. 

(/)  Tenementorum  aliud  Hberum, 
tiimd  vUUmagiMm,  liim,  liberorum 
aliud  tenetur  libere  pro  komagio  et 
wrvUio  militari ;  aliud  m  libero  toca- 
gio  eumfidelitaie  tantum,  8.  1. 

(jf)  Villenagiorum  aliud  puruniy  a- 
liud privilegiatum.  Qui  tenet  in  puro 
villenoffio  faciei  quiequid  ei  praecep- 


tum/uertt,  et  temper  tenebitur  ad  in- 
eerta.  Aliud  genua  villenagii  didtur 
villanum  eoeagium:  et  hujutmodi  vil' 
lani  eoemanni — villana  •  faeiunt  »er- 
vitia,  »ed  eerta  et  determinata.  s.  5. 
[See  this  sabject  enlarged  upon,  and 
tbe  distinctions  between  the  seyeral 
sorts  of  socage,  and  of  vilienage,  ez- 
plainedi  in  the  next  chapter. — ^Ed.] 


(4)  Vol.  III.  p.  2.30. 
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PriTil^ed  ville- 
nage,  or  villein- 
socage. 


1.  The  first  8pe< 
cies  of  tenure 
was  by  knigbt- 
■errice. 


Quantity  and 
value  of  land 
necessaiy  to 
constituw  it. 


Duties  it  im- 
ppsed  on  the 
tenant. 


[  *63  ] 
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to  a  certainly,  this  was  still  villenage,  but  distinguished 
from  the  other  by  the  name  of  privileged  villenage,  villena" 
ffium  privileffiatum  ;  or  it  might  be  still  called  socage  (from 
the  certainty  of  its  services),  but  degraded  by  their  bcue- 
ness  into  the  inferior  title  of  villanum  socagium,  villein- 
socage. 

I.  The  first,  most  universal,  and  esteemed  the  most  ho- 
nourable species  of  tenure,  was  that  by  knight-service, 
called  in  Latin  servitium  militare ;  and  in  law-French,  chi- 
valry, or  service  de  chivaler,  answering  to  the  fief  dChaubert 
of  the  Normans  (A),  which  name  is  expressly  given,  it  by  the 
Mirrour  (i).  This  differed  in  very  few  points,  as  we  shall 
presently  see,  from  a  pure  and  proper  feud,  being  entirely 
military,  and  the  general  efiect  of  the  feodal  establishment 
in  England.  To  make  a  tenure  by  knight-service,  a  deter- 
minate quantity  of  land  was  necessary,  which  was  called  a 
knight's  fee,  feodum  militare;  the  measure  of  which  in 
3  Edw.  I.  was  estimated  at  twelve  plough-lands  (k),  and  its 
value  (though  it  varied  with  the  times  (/) )  in  the  reigns  of 
Edward  I.  and  Edward  II.  (m)  was  stated  at  20/.  per  an- 
num.  And  he  who  held  this  proportion  of  land  (or  a  whole 
fee)  by  knight-service,  was  bound  to  attend  his  lord  to  the 
wars  for  forty  days  in  every  year,  if  called  upon  (n)  :  which 
attendance  was  his  reditus  or  return,  his  rent  or  service,  for 
the  land  he  claimed  to  hold.  If  he  held  only  half  a  knight's 
fee,  he  was  only  bound  to  attend  twenty  days,  and  so  in 
proportion  (o).  And  there  is  reason  to  ^apprehend,  that  this 
service  was  the  whole  that  our  ancestors  meant  to  isubject 
themselves  to ;  the  other  fruits  and  consequences  of  this 
tenure  being  fraudulently  superinduced,  as  the  regular 
(though  unforeseen)  appendages  of  the  feodal  system  (5). 


(h)  Spelm.  Glosfl.  219. 

(0  C.  2,  8.  27. 

{k)  Pasch.  3  Edw.  I. ;  Co.  Litt.  69. 

(/)  2  Inst.  596. 

(m)  Stat.  Westm.  1,  c.  36 ;    Stat. 


de  mUit.  1  Edw.  II. ;  Co.  litt.  69. 

(n)  See  writs  for  this  pnrpose  in 
Memorand.  Scacch.  36,  prefixed  to 
Maynard*8  Year-book  Edw.  II. 

(o)  Litt.  s.  95. 


(5)  Our  aathor  (in  pp.  48*,  50)  has 
assured  us  that  the  feudal  polity  was 
not  impo8ed  by  the  conqueror,  but 
nationally  and  freely  adopted  by  the 
general  assembly  of  the  whole  realm, 


upon  the  principle  of  self-security. 
Then,  if  the  system  was  not  imposed, 
but  freely  adopted  upon  principles  of 
self-interest,  it  seems  not  very  con- 
sistent to  say,  that  the  regular  con- 
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This  tenure  of  knight-service  had  all  the  marks  of  a  strict  Nature  ud  form 
and  regular  feud  :   it  was  granted  by  words  of  pure  dona-  °  ' 
tion,  dedi  et  concern  (p) ;  was  transferred  by  investiture  or 
delivering  corporal  possession  of  the  land,  usually  called 
livery  of  seisin ;  and  was  perfected  by  homage  and  fealty. 
It  also  drew  after  it  these  seven  fruits  and  consequences,  as  SjTdSt tSttfis 
inseparably  incident  to  the  tenure  in  chivalry,  viz.  aids,  re- JpJ^***  **' **- 
lief,  primer  seisin,  wardship,  marriage,  fines  for  alienation, 
and  escheat  (6) :  all  which  I  shall  endeavour  to  explain,  and 
to  show  to  be  of  feodal  original. 

1.  Aids  were  orig^inally  mere  benevolences  cnranted  by  the  J-  ^»*'  fcnw- 

T       .  .  ^«»  .  ^  lences  pranted  by 

tenant  to  his  lord,  in  times  of  difficulty  and  distress  (q);  but  }**®jjf,**"'  *®  *^* 
in  process  of  time  they  grew  to  be  considered  as  a  matter  of 
right,  and  not  of  discretion.     These  aids  were  principally 
three  :  first,  to  ransom  the  lord's  person,  if  taken  prisoner;  TonuMomthe 
a  necessary  consequence  of  the  feodal  attachment  and  fide- 
lity :  insomuch  that  the  neglect  of  doing  it,  whenever  it  was 
in  the  vassal's  power,  was  by  the  strict  rigour  of  the  feodal 
law  an  absolute  forfeiture  of  his  estate  (r).     Secondly,  to  '^^^^^^^ 
make  the  lord's  eldest  son  a  knight;  a  matter  that  was  for-  ^^^^i 

(p)  Co.  Litt.  9.  tenentium,  einonad  vohmtatem  donU' 

{q)  Auxilia  fiunt  de  gratia  ei  non     narum.  BractoDi  1.  2,  tr.  1,  c.  16,  s.  8. 
de  jurtf — cum  dependeant  ex  gratia         (r)  Fend.  1.  2,  t.  24. 


sequences  of  that  system  were  yra«- 
duientlg  superinduced.  One  of  the 
parties  to  a  contract  may  not  have 
foreseen  all  its  regular  consequences ; 
but  though  by  the  result  he  may  find 
out  that  he  has  not  made  so  good  a 
baigain  as  he  expected,  still,  if  he  was 
a  free  agent  in  the  transaction,  (and 
Blackstone  contends  the  introduction 
of  feudality  was  voluntary  on  the  part 
of  all  the  conqueror's  subjects,)  the 
miscalculator  may  lament  his  want  of 
foresight,  but  will  hardly  be  entitled 
to  complain  of  having  beein  defrauded. 
(6)  If  the  king  had  granted  lands 
without  reserving  any  particular  ser- 
vice or  tenure,  or  if  he  even  declared 
by  express  words  that  his  patentee 
should  hold  the  lands  granted  absque 
oMqno  inde  reddendo ;  yet  the  law  or 
established   policy  of  the   kingdom 


would  have  created  a  tenure,  and  the 
patentee  would  (before  the  statute  of 
12  Cha.  II.  c.  24)  have  held  of  the 
king  m  eapite  by  knight-service :  for, 
as  a  tenure  was  necessary,  and  the 
tenure  in  such  case  uncertain,  the  law 
created  such  a  tenure  as  was  most 
agreeable  to  the  policy  and  design  of 
the  general  system  of  tenures,  and 
such  as  came  nearest  to  the  nature  of 
a  proper  feud.  (Wright's  Law  of 
Ten.  138, 139  ;  Anthony  Lowest  caee, 
9  Rep.  123.) 

Several  of  the  burthens  and  conse- 
quences incident  to  tenure  by  knight's 
service,  were  also  annexed,  (though 
generally  speaking,  in  a  manner  less 
oppressive,)  to  tenure  in  socage ;  as 
wiU  be  shown  by  our  author  in  the 
next  chapter. 
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To  marry  hii 
eldest  dMighter. 


merly  attended  with  great  ceremony,  pomp,  and  expense. 
This  aid  could  not  be  demanded  till  the  heir  was  fiflteen 
years  old,  or  capable  of  bearing  arms  (s):  the  intention  of  it 
being  to  breed  up  the  eldest  son  and  heir  apparent  (7)  of  the 
seignory,  to  deeds  of  arms  and  chivalry,  for  the  better  de- 
fence of  the  nation.  Thirdly,  to  marry  the  lord's  eldest 
daughter,  by  giving  her  a  suitable  portion :  for  daughters' 
portions  were  in  those  days  extremely  slender ;  few  lords 
[  *  64  ]  being  able  to  save  much  out  of  *their  income  for  this  pui^ 
pose ;  nor  could  they  acquire  money  by  other  means,  being 
wholly  conversant  in  matters  of  arms;  nor,  by  the  nature  of 
their  tenure,  could  they  chaise  their  lands  with  this  or  any 
other  incumbrances.  From  bearing  their  proportion  to  these 
aids  no  rank  or  profession  was  exempted :  and  therefore 
even  the  monasteries,  till  the  time  of  their  dissolution,  con- 
tributed to  the  knighting  of  their  founder's  male  heir  (of 
whom  their  lands  were  holden,)  and  the  marriage  of  his 
female  descendants  (t).  And  one  cannot  but  observe  in  this 
particular  the  great  resemblance  which  the  lord  and  vassal 
of  the  feodal  law  bore  to  the  patron  and  client  of  the  Roman 
republic ;  between  whom  also  there  subsisted  a  mutual 
fealty,  or  engagement  of  defence  and  protection.  For,  with 
regard  to  the  matter  of  aids,  there  were  three  which  were 
usually  raised  by  the  client,  viz,  to  marry  the  patron's 
daughter;  to  pay  his  debts;  and  to  redeem  his  person  from 
captivity  (u). 
Bmides  these.  But  bcsidcs  thesc  ancient  feodal  aids,  the  tyranny  of  lords 
e/other  J£; '  by  degrees  exacted  more  and  more ;  as,  aids  to  pay  the  lord's 


To  which  even 
the  monasteries 
contrilmted. 


(t)  2  iDBt.  233. 

(0  PhUipg's  Life  of  Pole,  I.  223. 

(«)  Erai  auiem  haec  mier  utrosgue 
offieiorum  vieunttuh^^^t  cUmUes  ad 
eolloctmdat  $enaiorum  JUiat  de  wo 


co^ferreut;  ni  aeri$  alietU  diMioimtUm- 
em  graiuitam  peetmiam  erogarent ;  et 
ab  hMtibuM  in  btUo  eaptos  rtdifnerent, 
Paul.  Mtnutius  de  Senatu  Romano, 
c.  1. 


(7)  If  a  man  had  issue  two  sonSy 
and  the  eldest  died  without  issue,  the 
father,  if  surviTing,  was  entitled  to 
aid  for  the  second  son,  for  the  statute 
(Westminst.  Ist,  c.  36)  speaks  not  of 
the  first-Aom  son.  But  if  aid  had 
been  reoetred  for  the  eldest  son,  it 
would  not  be  due  again  for  the  second ; 
for  one  aid  only  was  due  to  one  and 


the  same  lord  to  make  his  eldest  son 
a  knight.  And  if  the  lord  had  issue 
two  sons,  and  the  eldest  son  had  issue 
a  daughter  and  died,  the  lord  was  not 
entitled  to  aid  to  make  his  second 
son  a  knight,  the  second  son  not  being 
heir  apparent  to  his  fadier's  fee.  (2nd 
Instit.  233.) 
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debts,  (probably  in  imitalion  of  the  Romaim,)  and  aids  to 

enable  him  to  pay  aids  or  reliefs  to  his  superior  lord ;  from 

which  last  indeed  the  king's  tenants  in  capite  were,  from  the 

nature  of  their  tenure,  excased,  as  they  held  immediately 

of  the  king,  who  had  no  superior.    To  prerent  this  abuse,  But  these  exae. 

Kins  John's  nuuma  chartaiv)  ordained  that  no  aids  be  •tncted  by  ma^. 

'^  ^  na  char  to, 

taken  by  the  king  without  consent  of  parliament,  nor  in  any- 
wise by  inferior  lords,  save  only  the  three  ancient  ones  above 
mentioned.  But  this  provision  was  omitted  in  Henry  III.'s 
charter,  and  the  same  oppressions  were  continued  till  the 
26  Edw.  I.,  when  the  statute  called  confirmaiio  chartarum  f*^^^^"^- 
was  enacted;  which  in  this  respect  revived  King  John's 
charter,  by  ordaining  that  none  but  the  ancient  aids  should 
be  taken.  But  though  the  species  of  aids  was  thus  restrained, 
yet  the  quantity  of  each  aid  remained  arbitrary  and  uncer- 
*tain.  King  John's  charter  indeed  ordered,  that  all  aids  [  *66  ] 
taken  by  inferior  lords  should  be  reasonable  (to) ;  and  that 
the  aids  taken  by  the  king  of  his  tenants  in  capite  should 
be  settled  by  parliament  (x\     But  they  were  never  com-  And  completely 

^    *  *  ucprtained  by 

pletely  ascertained  and  adjusted  till  the  statute  Westm.  1,  the  ttat.  wentm. 
3  Edw.  I.  c.  36,  which  fixed  the  aids  of  inferior  lords  at 
twenty  shillings,  or  the  supposed  twentieth  part  of  the  an- 
nual value  of  every  knight's  fee,  for  making  the  eldest  son 
a  knight,  or  marrying  the  eldest  daughter  :  and  the  same  And  ss  Edw. 
was  done  vrith  regard  to  the  king^s  tenants  in  capite,  by  stat. 
26  Edw.  III.  c.  11  •  The  other  aid,  for  ransom  of  the  lord's 
person,  being  not  in  its  nature  capable  of  any  certainty,  was 
therefore  never  ascertained. 

2.  Relief,  reUvium,  was  before  mentioned  as  incident  to  s.  Beu^:— 
every  feodid  tenure,  by  way  of  fine  or  composition  with  the  theloTS^onuk- 
lord  for  taking  up  the  estate,  which  was  lapsed  or  fallen  in  at  the  death*of 
by  the  death  of  the  last  tenant.     But  though  reliefs  had    ^         "^ 
their  original  while  feuds  were  only  life-estates,  yet  they 
continued  after  feuds  became  hereditary;  and  were  therefore 
looked  upon,  very  justly,  as  one  of  the  greatest  grievances  of 
tenure  :  especially  when,  at  the  first,  they  were  merely  arbi- 
trary and  at  the  will  of  the  lord ;  so  that,  if  he  pleased  to 
demand  an  exorbitant  relief,  it  was  in  effect  to  disinherit 
the  heir  (y).    The  English  ill  brooked  this  consequence  of 

(v)  Cap.  12, 15.  (x)  Ibid.  14. 

(w)  Ibid.  15.  (y)  Wri^t,  99. 
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their  new-adopted  policy ;  and  therefore  William  the  con- 
queror, by  his  laws  (z)  ascertained  the  relief,  by  directing 
(in  imitation  of  the  Danish  hcriots)  that  a  certain  quantity 
of  arms,  and  habiliments  of  war,  should  be  paid  by  the  earls, 
barons,  and  vavasours  respectively;  and  if  the  latter  had  no 
arms,  they  should  pay  100^.  William  Rufus  broke  through 
this  composition,  and  again  demanded  arbitrary  uncertain 
reliefs,  as  due  by  the  feodal  laws :  thereby  in  effect  obliging 
every  heir  to  new-purchase  or  redeem  his  land  (a) :  but  his 
brother  Henry  I.,  by  the  charter  before  mentioned,  restored 
[  *  66  ]  his  father's  law  ;  *and  ordained,  that  the  relief  to  be  paid 
should  be  according  to  the  law  so  established,  and  not  an 
arbitrary  redemption  (ft).     But  afterwards,  when,  by  an  or- 

Awiieofamu.  diuancc  in  27  Hen.  II.  called  the  assize  of  arms,  it  was 
provided  that  every  man's  armour  should  descend  to  his 

Composition  in   heir,  for  dcfencc  of  the  realm  :  and  it  thereby  became  im- 

lleu  of  knight's  .      ,,  ,  ,  ,     ,  .     •  j- 

fee.  practicable  to  pay  these  acknowledgments  m  arms  accordmg 

to  the  laws  of  the  conqueror,  the  composition  was  univer- 
sally accepted  of  100^.  for  every  knight's  fee  ;  as  we  find  it 
fhJS?S  hSlfat.  ®^®^  ^^^®^  established  (c).     But  it  must  be  remembered,  that 
iSr**  *^®°*y-    this  relief  was  only  then  payable,  if  the  heir  at  the  death 
of  his  ancestor  had  attained  his  full  age  of  one  and  twenty 
years. 
'••^'"^  3.  Primer  seisin  yi2A  a  feodal  burthen,  only  incident  to 

right  of  the  king,  the  kin&c's  tenants  in  capite.  and  not  to  those  who  held  of 

on  the  death  of     ,  .      °  -* 

*  ^^° V"  ^'"'*  inferior  or  mesne  lords.     It  was  a  right  which  the  king  had, 
knight's  fee.  to   when  any  of  his  tenants  in  capite  died  seised  of  a  knight's 

take  certain  pro-  #•  .  . 

fits.  fee,  to  receive  of  the  heir  (provided  he  were  of  full  age)  one 

whole  year's  profits  of  the  lands  if  they  were  in  immediate 
possession  :  and  half  a  year's  profits,  if  the  lands  were  in 
reversion  expectant  on  an  estate  for  life  {d).  This  seems  to 
be  little  more  than  an  additional  relief,  but  grounded  upon 
this  feodal  reason;  that,  by  the  ancient  law  offends,  imme- 
diately upon  the  death  of  a  vassal,  the  superior  was  entitled 
to  enter  and  take  seisin  or  possession  of  the  land,  by  way  of 
protection  against  intruders,  till  the  heir  appeared  to  claim 
it,  and  receive  investiture :  during  which  interval  the  lord 

{x)  C.  22,  23,  24.  '^relewUnt  earn,"  (Text.  Roffens.  cap. 

(a)  2  RoU.  Abr.  514.  34.) 

(b)  **  Haere9  turn  redimet  terram  (c)  GUnv.  1.  9,  c.  4  ;   Litt.  (  112. 
**  mam  aieui  faciebat  tempore /rairii  (d)  Co.  Litt.  77. 

**  meif  eed  legitime  etjusta  relevatione 
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was  entitled  to  take  the  profits;  and,  unless  the  heir  claimed 
within  a  year  and  day,  it  was  by  the  strict  law  a  forfei- 
ture (e).  This  practice  however  seems  not  to  have  long 
obtained  in  England,  if  ever,  with  regard  to  tenure  under  in- 
ferior lords ;  but,  as  to  the  king's  tenures  in  capite,  the  prima 
seisina  was  expressly  declared,  under  Henry  III.  and  Ed- 
ward II.,  to  belong  to  the  king  by  prerogative,  in  contra- 
distinction to  other  lords  (/).  The  king  was  entitled  to 
enter  and  receive  the  'whole  profits  of  the  land,  till  livery  [  *  67  ] 
was  sued ;  which  suit  being  commonly  made  within  a  year 
and  day  next  after  the  death  of  the  tenant,  in  pursuance  of 
the  strict  feodal  rule,  therefore  the  king  used  to  take  as  an 
average  the  first  fruits,  that  is  to  say,  one  year's  profits  of 
the  land  {g).  And  this  afterwards  gave  a  handle  to  the 
popes,  who  claimed  to  be  feodal  lords  of  the  church,  to  claim 
in  like  manner  from  every  clergyman  in  England  the  first 
year's  profits  of  his  benefice,  by  way  of  primitiae,  or  first 
fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full  4.  wardihip.— 
age ;  but  if  he  was  under  the  age  of  twenty-one,  being  a  loni  lo'^ave  the* 
male,  or  fourteen,  being  a  female  (A),  the  lord  was  entitled  •hfpo^theheir" 
to  the  toardship  of  the  heir,  and  was  called  the  guardian  in  in  mioes.  and  ^ 
chivalry.    This  wardship  consisted  in  having  the  custody  of  maieD,"^'^  ^' 
the  body  and  lands  of  such  heir,  without  any  account  of  the 
profits  till  the  age  of  twenty-one  in  males,  and  sixteen  in 
females.     For  the  law  supposed  the  heir-male  unable  to  per- 
form knight-service  till  twenty-one :  but  as  for  the  female, 
she  was  supposed  capable  at  fourteen  to  marry,  and  then  her 
husband  misht  perform  the  service.    The  lord  therefore  had  theheir-maic 
no  wardship,  if  at  the  death  of  the  ancestor  the  heir-male  twenty-one,  and 

^  ,,  i»  1       1     •     o  1        ^^  the  female  under 

was  of  the  full  age  of  twenty-one,  or  the  heir-female  of  four-  Mrteen,  at  the  * 

•  ft  1  t       f  1111  death  of  the  an- 

teen ;  yet,  if  she  was  then  under  fourteen,  and  the  lord  once  cestor. 
had  her  in  ward,  he  might  keep  her  so  till  sixteen,  by  virtue 
of  the  statute  of  Westm.  1,  3  Edw.  L  c.'22,  the  two  addi- 
tional years  being  given  by  the  legislature  for  no  other  rea- 
son but  merely  to  benefit  the  lord  (i)  (8). 

(e)  Feud.  1.  2,  t.  24.  (ff)  Staundf.  Prerog.  12. 

(/)  SUt.  Marlb.  c.  16  ;  17  Edw.  II.         (A)  litt.  §  103. 
c.  3.  (•)   Ibid. 


(8)  Lord  Coke  (in  his  commentary     anthor  cites  as  authority  for  the  con- 
on  that  section  of  lAttleton,  which  our     elusion  he  comes  to  in  the  text  above) , 
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Wardship  not  a       Tliis  Wardship,  so  far  as  it  related  to  land,  tfaoueh  it  was 

part  of  the  law  ,  ,  ,  /.     ,       i  n   n       t  i  i 

of  feuds  so  long   not  DOF  couM  DC  part  of  the  law  of  feuds,  so  lone  as  they 

as  they  were  ar-  *  n       i  •  r  i  i_  t. 

bitrary  or  tern-  werc  arbitrary,  temporary,  or  for  life  only  ;  yet,  when  they 
became  hereditary,  and  did  consequently  often  descend  upon 
infants,  who  by  reason  of  their  age  could  neither  perform 
nor  stipulate  for  the  services  of  the  feud,  does  not  seem  upon 
feodal  principles  to  have  been  unreasonable.  For  the  ward- 
ship of  the  land,  or  custody  of  the  feud,  was  retained  by  the 
lord,  that  he  might,  out  of  the  profits  thereof,  provide  a  fit 
[  68  J  person  *to  supply  the  infant's  services,  till  he  should  be  of 
age  to  perform  them  himself  (9).  And  if  we  consider  the 
feud  in  its  original  import,  as  a  stipend,  fee,  or  reward  for 
actual  service,  it  could  not  be  thought  hard  that  the  lord 
should  withhold  the  stipend,  so  long  as  the  service  was  sus* 
pended.  Though  undoubtedly  to  our  English  ancestors, 
where  such  a  stipendiary  donation  was  a  mere  supposition 
or  figment,  it  carried  abundance  of  hardship  ;  and  accord- 
ingly it  was  relieved  by  the  charter  of  Henry  I.  before  men* 
tioned,  which  took  this  custody  from  the  lord,  and  ordained 
that  the  custody,  both  of  the  land  and  the  children,  shoifld 
belong  to  the  widow  or  next  of  kin.  But  this  noble  immu- 
nity did  not  continue  many  years. 

Wariship  of  the      The  Wardship  of  the  body  was  a  consequence  of  the  ward- 

txKiy  conse-  _  ,  *  •'  * 

quent  on  the       ship  of  the  land :  for  he  who  enjoyed  the  infant's  estate  was 

wardship  of  the     _*  */    j 

kuid.  the  properest  person  to  educate  and  maintain  him  in  his  in- 

fancy :  and  also,  in  a  political  view,  the  lord  was  most  con- 


says,  **  the  statute  giveth  the  two  years  chivalry  having  adjudged  him  able  to 
to  the  lord  only  to  enable  him  to  tender  do  knight's  service  :  but  he  was  not 
a  convenable  marriage  to  the  heir  freed  of  the  value  of  his  marriage, 
within  that  time.*'  And  in  his  second  which  was  previously  vested  in  his 
Instit.  (pp.  203,  204)  he  also  ob-  lord.  The  case  was  different  with  re- 
serves, **  during  those  two  years  he  spect  to  a  party  who,  though  under 
holdeth  not  tlie  land  as  guardian,  for  age  when  he  was  made  a  knight,  was 
his  guardianship  ceases  *at  his  female  not  then  in  ward :  for  instance,  if  an 
ward'sageof  fourteen,  and  though  the  heir  apparent  was  made  a  knight, 
statute  was  in  truth  for  the  advantage  of  within  age,  during  the  life  of  his  an- 
the  lords,  the  mischief  to  heirs-female  cestor,  upon  the  death  of  that  ances- 
was  much  greater  before  the  act  in  tor  neither  his  person  nor  lands  would 
question,  against  which  wrong  the  be  in  w«rd ;  for,  the  title  of  wardship 
statute  provided  remedy,  and  it  was  not  having  accrued,  such  a  case  did 
made  for  the  restraint  of  the  abuse."  not  come  within  the  provision  of  the 
(9)  If  an  heir,  being  in  ward,  was  3rd  chapter  of  Mapta  Charta*  (2nd 
created  a  knight,  his  person  thereby  Instit.  11,12;  Sir  Drew  JDrurpU  e«te, 
became  out  of  ward,  the  sovereign  oi  6  Rep.  74,  75.) 
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cemed  to  give  his  tenant  suitable  education,  iu  order  to 
qualify  him  the  better  to  perform  those  services  which  in  his 
maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or  Lirerypfow 
the  heir-female  to  that  of  sixteen,  they  might  sue  out  their 
livery  or  outterlemain  (k) ;  that  is,  the  delivery  of  their 
lands  out  of  their  guardian's  hands.  For  this  they  were  JjJ*P*y**>^« 
obliged  to  pay  a  fine,  namely,  half  a  year's  profits  of  the 
land;  though  this  seems  expressly  contrary  to  magna 
ckarta  ( t).  However;  in  consideration  of  their  lands  having 
been  so  long  in  ward,  they  were  excused  all  reliefs,  and  the 
king's  tenants  also  all  primer  seisins  (m).  In  order  to  as- 
certain the  profits  that  arose  to  the  crown  by  these  first  fruits 
of  tenure,  and  to  grant  the  heir  his  livery,  the  itinerant  jus- 
tices, or  justices  in  eyre,  had  it  formerly  in  charge  to  make 
inquisition  concerning  them  by  a  jury  of  the  county  (n),  com- 
monly called  an  inquisitio  post  mortem ;  which  was  insti- 
tuted to  inquire  (at  the  death  of  any  man  of  fortune)  the 
value  of  his  estate,  the  tenure  by  which  it  was^holden,  and  [  ''^  69  j 
who,  and  of  what  age  his  heir  was:  thereby  to  ascertain  the 
relief  and  value  of  the  primer  seisin,  or  the  wardship  and 
livery  accruing  to  the  king  thereupon.  A  manner  of  pro- 
ceeding that  came  in  process  of  time  to  be  greatly  abused, 
and  at  length  an  intolerable  grievance ;  it  being  one  of  the 
principal  accusations  against  Empson  and  Dudley,  the 
wicked  engines  of  Henry  VII.,  that,  by  colour  of  false  in- 
quisitions, they  compelled  many  persons  to  sue  out  livery 
from  the  crown,  who  by  no  means  were  tenants  thereunto  (o). 
And  afterwards,  a  court  of  wards  and  liveries  was  erected  {p\ 
for  conducting  the  same  inquiries  in  a  more  solemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a  On  the  heir's  n.u 
knight's  fee  in  capita  under  the  crown,  he  was  to  receive  the  one.%  vu 
order  of  knighthood,  and  was  compellable  to  take  it  upon  ^Fve  kn^hu 
him  or  else  pay  a  fine  to  the  king.     For,  in  those  heroical  fine to^theiung. 
times,  no  person  was  qualified  for  deeds  of  arms  and  chivalry 
who  had  not  received  this  order,  which  was  conferred  with 
much  preparation  and  solemnity.    We  may  plainly  discover 
the  footsteps  of  a  similar  custom  in  what  Tacitus  relates  of 

{k)  Co.  Litt.  77,  (n)  Hoveden.  lub  Rie.  I. 

(/)  9  Hen.  III.  c.  3.  (o)  4  Inst.  198. 

\m)  Co.  Lttt.  77.  {p)  8tat.  32  Hen.  VIII.  c.  46. 
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the  Germans,  who,  in  order  to  qualify  their  young  men  to 

bear  arms,  presented  them  in  a  full  assembly  with  a  shield 

and  lance ;  which  ceremony,  as  was  formerly  hinted  (j),  is 

supposed  to  have  been  the  original  of  the  feodal  knight- 

This  prerosaUve  hood  (r).     This  prerogative,  of  compelling  the  king's  vas- 

by'thTsutute  1   sals  (10)  to  be  knighted,  or  to  pay  a  fine,  was  expressly 

recognised  in  parliament  by  the  statute  (11)  de  miHHbus, 

1  £dw.  II. ;  was  exerted  as  an  expedient  for  raising  money 

by  many  of  our  best  princes,  particularly  by  Edward  VL 

and  Queen  Elizabeth ;  but  yet  was  the  occasion  of  heavy 

murmurs  when  exerted  by  Charles  I. :  among  whose  many 

misfortunes   it   was,  that  neither  himself  nor  his  people 

seemed  able  to  distinguish  between  the  arbitrary  stretch, 

but  was  aboiuh.  and  tlic  legal  exertion,  of  prerogative.   However,  among  the 

c.  2of      ^'    *  other  concessions  made  by  *that  unhappy  prince,  before  the 

[  *  70  ]    fatal  recourse  to  arms,  he  agreed  to  divest  himself  of  this 

undoubted  (12)  flower  of  the  crown,  and  it  was  accordingly 

abolished  by  statute  16  Car.  I.  c.  20. 

5.  Marruun.  5.  But,  bcforc  they  came  of  age,  there  was  still  another 

theiordfodis-    piecc  of  authority,  which  the  guardian  was  at  liberty  to  ex- 
pose of  his  infant  '       .  1  •     •    /•      X  J         T  xt.        •    1.x      i»  • 

ward  iu  mar-      ercisc  ovcr  his  intant  wards ;  1  mean  the  right  of  marriage, 
(maritoffium,   as   contradistinguished    from    matrimonium,) 

(q)  Vol.  I.  page  404.  "  Haee  apud  iUot  toga,  hie  primut 

(r)  **In  ipio  ccneilio  tftl  prineipum     **  Juventae  honat :  ante  hoe  dormuparw 

**  aiiquu,  vtl  pater ,  vel  propmquut,     **  videntun   max  reipubiicae.**     De 


nage 


Kuio  /rameaque  juvenem  omant.     Mor.  Germ.  cap.  13. 


(10)  I  do  not  find  that  this  pre-  aparliamentary  recognition  of  the  pre- 
rogative was  confined  to  the  king's  rogatiye,  (as  our  author  supposed  it  to 
tenants :  Lord  Coke  does  not  make  be,)  yet  there  is  no  doabt  the  pre- 
that  distinction,  nor  is  the  power  of  rogative  was  frequently  exercised,  and 
the  commissioners  limited  to  the  perhaps  legally  so,  where  the  tenant 
king*s  tenants  in  the  commissions  held  lands  of  sufficient  value  by  free 
issued  by  £dw.  VI.  and  Queen  Elisa-  sendees. 

beth;  which  see  in  15  Rym.  Foed.  (12)   By  assenting  to  the  statute 

124,  and  493. — Ch.  whereby  Charles  I.  divested  himself 

(11)  The  instrument  referred  to  of  this  flower  of  the  crown,  he  admit- 
evidently  appears,  from  the  very  ted  that  it  was  not  undoubted.  For, 
frame  of  it,  not  to  have  been  an  act  whoever  will  take  the  trouble  of  read- 
of  Parliament.  Lord  Coke  (2nd  Instit.  ing  the  act  wiU  find,  that,  both  in  its 
593)  informs  us,  it  was  merely  a  writ  preamble  and  its  enacting  part,  it 
which  Edward  II.  caused  to  be  en-  speaks  of  the  claim  as  one  founded 
tered  of  record.  But,  though  it  was  upon  a  pretext,  and  of  the  proceed- 
merely  a  royal  grant  of  further  time  to  ings  whereby  it  was  enforced  as  vear- 
those  who  ought  to  be  knighted,  not  atunu  and  unreattmable. 


OF   THB    ANCIBNT   ENGLISH   TENURES. 


70 


which  in  its  feodal  sense  signifies  the  power,  which  the  lord 
or  guardian  in  chivalry  had,  of  disposing  of  his  infant  ward 
in  matrimony.     For,  while   the  infant  was  in  ward,  the 
guardian  had  the  power  of  tendering  him  or  her  a  suitable 
match,  without  disparagement  or  inequality:  which  if  the  JJ^^J*'*"** 
infants  refused,  they  forfeited  the  value  of  the  marriage, 
valorem  maritagii,  to  their  guardian  («)  ;  that  is,  so  much  as 
a  jury  would  assess,  or  any  one  would  bond  fide  give  to  the 
guardian  for  such  an  alliance  (t) :  and,  if  the  infants  married  SrUh5>S  wlScnt 
themselves  without  the  guardian's  consent,  they  forfeited  ®'^****'^ 
double  the  value  (13),  duplicem  valorem  maritagii  (u).    This 
seems  to  have  been  one  of  the  greatest  hardships  of  our 
ancient  tenures.    There  were  indeed  substantial  reasons  why 
the  lord  should  have  the  restraint  and  control  of  the  ward's 
marriage,  especially  of  his  female  ward ;  because  of  their 
tender  years,  and  the  danger  of  such  female  ward's  inter- 
marrying with  the  lord's  enemy  (to)  :    but  no  tolerable  pre- 
tence could  be  assigned  why  the  lord  should  have  the  sale 
or  value  of  the  marriage.     Nor  indeed  is  this  claim  of  strictly 
feodal  original ;  the  most  probable  account  of  it  seeming  to 
be  this :    that  by  the  custom  of  Normandy  the  lord's  con- 
sent was  necessary  to  the  marriage  of  his  female  wards  {x) ; 
which  was  introduced  into  England,  together  with  the  rest 
of  the  Norman  doctrine  of  feuds :  and  it  is  likely  that  the 
lords  usually  took  money  for  such  their  consent,  since,  in 
the  often-cited  charter  of  Henry  the  first,  he  engages  for  the 
future  to  take  nothing  for  his  consent ;  which  also  he  pro- 
mises in  general  to  give,  provided  such  female  ward  were 
not  ^married  to  his  enemy.     But  this,  among  other  bene-     [  *  71  ] 
ficiai  parts  of  that  charter,  being  disregarded,  and  guardians 
still  continuing  to  dispose  of  their  wards  in  a  very  arbitrary 
unequal  manner,  it  was  provided  by  King  John's  great 
charter,  that  heirs  should  be  married  without  disparagement, 
the  next  of  kin  having  previous  notice  of  the  contract  (^); 
or,  as  it  was  expressed  in  the  first  draught  of  that  charter, 
ita  maritentur  ne  disparagentur,  et  per  consilium  propinquo^ 

(t)  Litt.  $  110.  (tr)  Bract.  1.  2,  c.  37,  $  6. 

(0  Stat.  Mert.  c.  6 ;  Co.  Litt.  82.  {x)  Gr.  Cust.  95. 

(«)  Litt.  §  110.  {y)  Cap.  6.  edit.  Oxon. 

(13)  This  doable  forfeiture  did  not  extend  to  heirs  female.      (Co.  Litt. 
82  b). 

VOL.  II.  K 
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rum  de  consanguinitate  sua{z).  But  these  provisions  in 
Formerly  con-  behalf  of  the  relations  were  omitted  in- the  charter  of  Henry 
fined  to  female.;  jjj  ^   ^h^^gj^  («)  the  clause  stands  merely  thus,  «  hmredes 

maritentwr  absque  disparagatione :"  meaning  certainly,  by 

hisredeSf  heirs  female,  as  there  are  no  traces  before  this  to  be 

found  of  the  lord's  claiming  the  marriage  (i)  of  heirs  male ; 

and  as  Glanvil  (c)  expressly  confines  it  to  heirs  female.  But 

but  afterwards     flic  king  and  his  great  lords  thenceforward  took  a  handle 

males?     *^       (from  the  ambiguity  of  this  expression)  to  claim  them  both, 

sive  sit  masculus  sive  foBmina,  as  Bracton  more  than  once  ex* 

presses  it{d):  and  also  as  nothing  but  disparagement  was 

restrained  by  magim  carta,  they  thought   themselves   at 

liberty  to  make  all  other  advantages  that  they  could  (e). 

And  afterwards  this  right,  of  selling  the  ward  in  marriage, 

Right  recognised  or  clsc  receivingc  the  price  or  value  of  it,  was  expressly  de- 

Merton.  clarcd  by  the  statute  of  Merton(/);    which  is  the  first 

direct  mention  of  it  that  i  have  met  with,  in  our  own  or  any 

other  law  (14). 

(j)  Cap.  3.  edit.  Oxon.  (c)  L.  9,  c.  9  &  12,  aad  1.  9,  c.  4. 

(a)  Cap.  6.  (d)  L.  2,  c.  38,  §  1. 

(b)  The  wordamaritare  and  nutrita*  (e)  Wright,  97. 
ffium  seem  ex  vi  temuni  to  denote  the  (/)  20  Hen.  III.  c.  6. 
proYiding  of  an  hiuband. 


(14)  The  goardian  in  chiyalry  waa  most  perfect  stranger  to  the  infant, 

not  accountable  for  the  profits  made  one    prompted    by  every  pecuniary 

of  the  infant's  land  during  the  ward-  motive  to  abuse  the  delicate  and  im- 

ship,  but  received  them  for  his  own  portant  trust  of  education,  without 

private  emolument,  subject  only  to  any  ties  of  blood  or  regard  to  coun- 

the  bare  maintenance  of  the  infant,  teract    the    temptations  of  interest, 

No  means  appear  to  have  been  provid-  and  unrestrained,  by  any  sufficient 

ed  for  enforcing  the  guardian,  out  of  the  authority,  fh>m  yielding  to  their  in- 

profits  of  the  estate  in  wardship ,  to  sup  •  fluence. 

port  and  educate  the  infant  in  a  style         This  explication  of  the  nature  of 

and  mannersuitableto  his  rank  and  for-  wardship  in  chivalry,  general  as  it  is, 

tune.  Guardianship  in  chivalry,  being  may  weU  excite  a  strong  idea  of  the 

deemed  more  an  intereett  for  the  profit  horrid  evils  necessarily  incident  to  it. 

of  the  ffuardUaHf  than  a  truet  for  the  On  the  firet  reflection,  it  is  natural  to 

benefit  of  the  ward,  was  saleable  and  wonder  how  such  an  oppression  could 

transferrible,  like  the  ordinary  sub-  have  been  endured  for  several  cen- 

jects  of  property,  to  the  best  bidder,  turies  after  the  conquest ;  and  even 

and,  if  not  disposed  of,  was  transmis-  remain  nnreformed  by  any  efiectnal 

sible  to  the  lord's  personal  represen-  checks  to  soften  its  rigour,  till  it  was 

tatives.    Thus,  the  custody  of   the  wholly  taken  away  at  the  restoration, 

infant's  person,  as  well  as  the  care  of  Perhi^,  however,  on  further  conai- 

his  estate,  might  be  devolved  on  the  deration,  the  wonder  may  in  some 
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6.  Another  atteadant  or  consequence  of  tenure  by  knight-  6.  FmnSumB 

1  n  J*  1  iit/»  »••         due  to  the  lord  on 

service  was  that  of^n£5  due  to  the  lord  for  every  alienatton,  alienation  by  the 
whenever  the  tenant  had  occasion  to  make  over  his  land  to 
another.    This  depended  on  the  nature  of  the  feodal  con- 
nexion (15) ;  it  not  being  reasonable  or  allowed,  as  we  have 


measure  be   diminished.     Guardian-  ceptible  of  improvement,  and  without 

ship  in  chivalry  only  took  place  when  constant  watchfulness  their  adminis- 

the  heir  succeeded  by  degcent:  and  tration  must,  from  the  operation  of 

TarioiiB    modes    of    prerenting    the  selfish  causes,  have  a  natural  tendency 

descent  were  practised ;  first,  either  to  degenerate  into  abuses ;  but,  whilst 

by  enfeoffing  the  heir  in  the  ancestor's  vigilance  and  spirit  in  the  defence,  or 

life-time,  or  enfeoffing  strangers,  on  just  enlargement,  of  our  privileges, 

such  conditions  as  were  sure  to  en-  are  praiseworthy,  a  warm  and  grateful 

title  the  heir  to  enter,  when  he  came  attachment  to  those  constitutional  ad- 

of  age,  for  breach  of  the  conditions ;  vantages  we  do  enjoy,  is  a  bounden 

and  when  these  modes  were  declared  duty.     (See  ante,  the  concluding  pa- 

(by  the  Stat,  of  Marlbridge)  to  be  ragraph  of  the  note  to  p.  49.) 

fraudulent,  they  were  succeeded  by  (15)   In  the  time  of  the  Saxons, 

another,  more  fit  to  attain  the  same  every  landed  proprietor  had  an  un- 

end;  for,  «se«  and  truMts  being  in-  limited  power  of  alienation.  (See  ante, 

vented,  and  g^uardianship  in  chivalry  p.  47,  and  poet,  p.  84.)  But,  upon  the 

being  only  of  legal  estates,  feofTments  establishment,   by  the  Normans,  of 

to  uses  were  made,  and  the  heir  taking  the  feudal  law,  all  lands  became  una- 

only  the  use  of  the  land  on  a  descent,  Uenable  by  the  tenants  thereof,  and 

insteadof  becoming  legal  tenant,  thus  for  a  long  time  continued  so,  with 

escaped  being  in  wardship.  This  eva-  respect  to  tenants  m  capite.    This 

sion  was  prevented  (by  stat.  4  Hen.  doctrine,  however,  though  strictly  con - 

VII.  c.  17);  but,  in  the  sueoeediiig  sonant    with  the   nature    of  proper 

reign,  the  statute  of  wills  gave  the  feuds,  was  not  rigidly  adhered  to  when 

power  of  devising  so  as  to  deprive  the  a  subject  was  the  lord  of  the  fee ;  and 

lofd  of  the  wardship  in  two  thirds  of  the  real,  or  supposed,  inconveniences 

the  land  holden  by  knight's  service  ;  resulting  from  the    deviation,   were 

in  which  contracted  state  this  odious  thought  worthy  of  correction  by  Jlfe^via 

species  of  guardianship  was  suffered  Charta,  ch.  32.     (Wright's   Law  of 

to  languish,  till  it  was  entirely  abolished  Ten.  157  ;  2ndlnstit.  65.)     But,  the 

by  the  fiunous  statute  of  Charles  II.  statute  commonly  called  Quia  en^- 

as  mentioned  at  the  end  of  this  chap-  toree,  (Westm.  3,  c.  1,  18  Edw.  I.) 

ter.     (See  Mr.  Hargrave's  11th  note  materiallyvariedfromthe  law  of  feuds, 

to  Co.  Litt  82  b«)  when  (at  the  same  time  that  the  prac- 

If  any  Englishman  of  the  present  ticeofsubinfeudation  was  prohibited,) 

day  is  not  duly  sensible  of  his  happi-  a  general  license  was  given  to  the 

Bess  in  living  under  such  a  govern-  tenants  of  common  lords  to  sell  all, 

ment  as  ours  now  is ;  the  best  cure  or  any  part,  of  their  lands,  to  hold  of 

for  his  discontent  will  be  a  compari-  the  next  immediate  lord,  which,   it 

SOD  of  the  actual  liberty  and  security  seems,  they  could  not  before  have  done 

for  rights,  which  we  at  present  enjoy,  without  the  consent  of  the  lord.  (See 

with  the  condition  of  our  ancestors,  the  next  note,  and  the  6th  and  19th 

Like  all  other  human  institutions,  our  chapters  of  this  volume,  pp.  91 ,  and 

pditical  ones  are  no  doubt  still  sua-  289,  with  the  notes  thereto.) 

K  2 
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before  seen,  that  a  feudatory  should  transfer  his  lord's  gift 
to  another,  and  substitute  a  new  tenant  to  do  the  service  in 
his  own  stead,  without  the  consent  of  the  lord :  and,  as  the 
[  •  72  ]  feo*dal  obligation  was  considered  as  reciprocal,  the  lord 
also  could  not  alienate  his  seignory  without  the  consent  of 
his  tenant,  which  consent  of  his  was  called  an  attornment. 
This  restraint  upon  the  lords  soon  wore  away  ;  that  upon  the 
tenants  continued  longer.  For  when  every  thing  came  in 
process  of  time  to  be  bought  and  sold,  the  lords  would  not 
grant  a  license  to  their  tenant,  to  aliene,  without  a  fine  being 
paid ;  apprehending  that,  if  it  was  reasonable  for  the  heir 
to  pay  a  fine  or  relief  on  the  renovation  of  his  paternal  estate, 
it  was  much  more  reasonable  that  a  stranger  should  make 
the  same  acknowledgment  on  his  admission  to  a  newly- 
purchased  feud.  With  us  in  England,  these  fines  seem  only 
to  have  been  exacted  from  the  king's  tenants  in  capite,  who 
were  never  able  to  aliene  without  a  license :  but  as  to  com- 
mon persons,  they  were  at  liberty,  by  magna  carta  (g)  (16), 
and  the  statute  of  quia  emptores  (A),  (if  not  earlier,)  to  aliene 
the  whole  of  their  estate,  to  be  holden  of  the  same  lord  as 
they  themselves  held  it  of  before.  But  the  king's  tenants  in 
capite^  not  being  included  under  the  general  words  of  these 
statutes,  could  not  aliene  without  a  license  :  for  if  they  did, 
it  was  in  ancient  strictness  an  absolute  forfeiture  of  the 
land  (i) ;  though  some  have  imagined  otherwise.  But  this 
severity  was  mitigated  by  the  statute  1  Edw.  III.  c.  12, 
which  ordained,  that,  in  such  case,  the  lands  should  not  be 
forfeited,  but  a  reasonable  fine  be  paid  to  the  king.  Upon 
which  statute  it  was  settled,  that  one  third  of  the  yearly 
value  should  be  paid  for  a  license  of  alienation  ;  but  if  the 


(jsi)  Cap.  32. 

(A)  18  Edw.  I.  c.  1. 


(t)  2  InBt.  66. 


(16)  Oar  author  lias  the  high  autho- 
rity of  Lord  Coke  in  support  of  his 
opinion,  that  the  right  of  the  tenants 
of  common  persons  to  alien  their 
lands,  without  a  license,  was  recog- 
nised bj  Magna  Charta  (1  Instit.  43 
a ;  2  Instit.  65,  501.)  This  recogni- 
tion, howerer,  u  not  distinctly  ex- 
pressed in  the  charter,  and  the  con- 


struction of  Lord  Coke  and  of  Black- 
stone  has  been  repudiated,  as  a  forced 
one  in  itself,  and  as  being  inconsistent 
with  any  reasonable  interpretation  of 
the  statute  of  quia  emptoret.  (Dal- 
rymple*s  Hist,  of  Feud.  prop.  80 ; 
Bacon's  L.  of  Engl.  171 ;  Wright's 
Law  of  Ten.  158 ;  SuUivan's  Lect.  38A ; 
and  see  the  last  note.) 
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tenant  presumed  to  aliene  without  a  license,  a  full  year's 
value  should  be  paid  (A). 

7.  The  last  consequence  of  tenure  in  chivalry  was  es-  rht^ir 
cheat  (17);  which  is  the  detennination  of  the  tenure,  or^^'^'^ot^e 
dissolution  of  the  mutual  bond  between  the  lord  and  tenant  tinction  or  cor- 

^  .        .  ruption  of  the 

from  the  extinction  of  the  blood  of  the  latter  by  either  !>*oodo't*»e 

leiuuit. 

natural  or  civil  means :  if  he  died  without  heirs  of  his  blood, 
or  if  his  blood  was  corrupted  and  stained  by  commission 
of  treason  (18)  or  felony  (19);  whereby  every  inheritable 
quality  was  entirely  blotted  out  *and  abolished.  In  such  [  *  73  ] 
cases  the  land  escheated,  or  fell  back  to  the  lord  of  the 
fee  (/) ;  that  is,  the  tenure  was  determined  by  breach  of  the 
original  condition  expressed  or  implied  in  the  feodal  dona- 
tion. In  the  one  case,  there  were  no  heirs  subsisting  of  the 
blood  of  the  first  feudatoiy  or  purchaser,  to  which  heirs 
alone  the  grant  of  the  feud  extended ;  in  the  other,  the  ten- 
ant, by  perpetrating  an  atrocious  crime,  showed  that  he  was 
no  longer  to  be  trusted  as  a  vassal,  having  forgotten  his  duty 
as  a  subject ;  and  therefore  forfeited  his  feud,  which  he  held 
under  the  implied  condition  that  he  should  not  be  a  traitor 
or  a  felon.  The  consequence  of  which  in  both  cases  was, 
that  the  gift,  being  determined,  resulted  back  to  the  lord 
who  gave  it  (m)  (20). 

These  were  the  principal  qualities,  fruits,  and  consequent  J^  hj^^^vi^e 
ces  of  tenure  by  knight-service :  a  tenure,  by  which  the  JJ^}^  '**'yj,  * 

pose. 
{k)  2  Inst.  67.  (/)  Co.  Litt.  13.  (m)  Feud.  1.  2,  t.  86. 


(17)  This  subject  is  treated  of  more 
at  length  by  our  author  in  the  15th 
chapter,  pp.  244,  et  9eq.  which  see, 
with  the  notes  thereto. 

(18)  SeepMtf  p.  251 ;  Vol.  IV.  pp. 
329,  381,  385. 

(19)  By  the  statute  of  54  Geo.  III. 
c.  145,  it  was  enacted,  that  no  attain- 
der for  felony,  (after  the  passing  of 
the  act,)  except  in  cases  of  high  trea- 
son, petit  treason,  or  murder,  should 
extend  to  the  disinheriting  of  any  heir, 
or  to  the  prejudice  of  the  right  or  title 
of  any  other  person  than  the  offender, 
daring  his  natural  life  only ;  and  that 
it  should  be  lawful  to  the  person  to 
whom  the  right  or  interest  of  or  in 


any  lands,  tenements,  or  heredita- 
ments, after  the  death  of  such  offender, 
would  have  appertained,  if  no  such 
attainder  had  been,  to  enter  into  the 
same.  And  the  statute  of  3  &  4  Gul. 
IV.  c.  106, 8. 10,  enacts,  that  after  the 
death  of  a  person  attainted,  the  attain- 
der shall  not  present  any  person  from 
inheriting  land  who  would  have  been 
capable  of  inheriting  the  same,  by 
tracing  his  descent  through  such  re- 
lation, if  he  had  not  been  attainted : 
thus  doing  away  with  the  exceptions 
contained  in  the  former  act. 

(20)  Bracton,  therefore,  (p.  23,) 
properly  calls  an  escheat,  a  species  of 
reverahn. 
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greatest  part  of  the  lands  in  this  kingdom  were  holden,  and 
that  principally  of  the  king  in  capite^  till  the  middle  of  the 
last  century ;  and  which  was  created,  as  Sir  Edward  Coke 
expressly  testifies  {n\  for  a  military  purpose,  rijzr.  for  de- 
fence of  the  realm  by  the  king's  own  principal  subjects, 
which  was  judged  to  be  much  better  than  to  trust  to  hire- 
lings or  foreigners  (21).  The  description  here  given  is  that 
of  a  knight-service  proper ;  which  was  to  attend  the  king  in 
his  wars.  There  were  also  some  other  species  of  knight- 
service  ;  so  called,  though  improperly,  because  the  service 
or  render  was  of  a  free  and  honourable  nature,  and  equally 
uncertain  as  to  the  time  of  rendering  as  that  of  knight-ser- 
vice proper,  and  because  they  were  attended  with  similar 
Nature  of  tenure  fruits  and  cousequeuces.     Such  was  the  tenure  by  grand 

by  grand  «fr-  .  *  ,   ,  i  i         i 

jeanty.  serjeatity  (22),  per  magnum  servittum,  whereby  the  tenant  was 

bound,  instead  of  serving  the  king  generally  in  his  wars,  to 
do  some  special  honorary  service  to  the  king  in  person ;  as 
to-  carry  his  banner,  his  sword,  or  the  like :  or  to  be  his 

pifferencebe-    butler,  champiou,  or  other  officer,  at  his  coronation  (o).     It 

tween  tenures  by  .  ^  .  ,  ,  ^   ' 

l^niffht-service,   was  iu  most  othcr  rcspects  like  knight-service  (p) ;  only  he 

seijeoniy,  was  Hot  bound  to  pay  tAd(q),  or  escuage  (r) ;  *and,  when 

I-  -l     tenant  by  knight-service  paid  five  pounds  for  a  relief  on 

every  knight's  fee,  tenant  by  grand  serjeanty  paid  one  year's 

value  of  his  land,  were  it  much  or  little  (s).    Tenure  by 

carnage  (23),  which  was  to  wind  a  horn  when  the  Scots  or 


(n)  4  Inst.  192. 
(o)  Litt.  B.  153. 
(p)  Ibid.  B.  158. 


(q)  2  Inst.  233. 
(r)  Litt.  B.  158. 
(«)  Ibid.  B.  154. 


(21)  If  it  be  troe,  bm  our  author  aB- 
sertBy  that  the  greateat  part  of  the 
landB  in  the  Idngdom  were  holden  of 
the  king  tii  eapite ;  there  is  no  deny- 
ing that  such  graata  tn  agriie  were 
first  made,  ezdusiTelj,  to  foreigners. 
(Set  amie,  the  note  to  p.  48.) 

(22)  Mr.  Haigrave  (note  (1)  to  Co. 
litt.  108  a)  obserres,  that  the  tenure 
by  grand  seijeanty  still  oontinuea, 
though  it  is  so  regulated  by  the  12tli 
of  Cha.  II.  c.  24,  as  to  be  made  in 
effect  free  and  common  socage,  ex- 
cept BO  far  as  regards  the  merely 
honorary  parts  of  grand   seijeanty. 


These  are  preserved,  with  a  cautious 
exception,  not  only  of  those  burthen- 
some  properties  which  reaUy  were  pre- 
Tiously  incident  to  that  species  of 
tenure,  but  also  of  some  to  which  it 
never  was  subject ;  the  drawer  of  the 
act  not  i4>peariBg  to  have  recollected 
the  distinctions,  as  to  this  matter,  be- 
between  knight's  service  and  gnnd 
seijeanty,  which  our  author  points 
out. 

(23)  ^*  A  tenure  by  comage  of  a 
common  person,  was  knight's  service ; 
of  the  king,  gnnd  seijeanty.  The 
royal  dignity  made  a  difference  of  the 
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other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature)  a  spe- 
cies of  grand  serjeanty(0. 
These  seryices,  both  of  chivalry  and  grand  serieanty,  were  Both  the^  Mr. 

11  1  J  ^    ■  A  ^1     ••  .-.  1  .         vicea  were  pcr- 

ali  personal,  and  uncertam  as  to  their  quantity  or  duration,  sonai  and  oncer- 
But,  the   personal  attendance  in  knight-service  growing 
troublesome  and  inconvenient  in  many  respects,  the  tenants 
found  means  of  compounding  for  it;  by  first  sending  others 
in  their  stead,  and  in  process  of  time  making  a  pecuniary 
satisfiiction  to  the  lords  in  lieu  of  it.    This  pecuniary  satis-  Pecttniary  uus- 
faction  at  last  came  to  be  levied  by  assessments,  at  so  much  personaiattrad. 
for  eyery  knight's  fee ;  and  therefore  this  kind  of  tenure  was  Mr^ice.  caiFed 
called  scutcigium  in  Latin,  or  servitium  scuti;  scutum  being  a^^^^ 
then  a  well-known  denomination  for  money :   and,  in  like 
manner,  it  was  called,  in  our  Norman  French,  escuage; 
being  indeed  a  pecuniary  (24),  instead  of  a  military,  service. 

(0  Litt.  8.  156. 


tenure  in  this  case."  (Co.  Litt.  107a.)  tenritium  tcutij  Jbut  it  was  terviiium 

So  the  dignity  of  the  person  of  the  a$e«io  dictum^  qttia  pertinent  ad  ecu- 

Icing  gave  the  name  of  petit  eerjtanty  tum^  et  qtiia  nomine  ecutorum  eolvi- 

to  services,  which,  if  rendered  to  a  /vr.**  He  adds  also  (from  Mad.  Hist, 

common  person,  would  have  been  call-  of  Exch.)  that  ecutagium  was  a  word, 

ed  plain  eoeage ;  the  incidents  being,  at  all  events,  not  used  in  relation  to 

in  fact,  only  such  as  belonged  to  soc-  tenure  alone,  but  likewise  '*  in  a  more 

age.    (Co.  Litt.  108  b ;  and  see  poet,  extensive  sense,  to  signify  any  pay- 

our  author^s  observation  to  a  similar  ment  assessed    upon   kmghVs  feet, 

effect,  in  p.  82.)  whether  such  payment  was  for  the 

(24)  The  burthen,  no  doubt,  very  king's  array  or  not."    And  he  further 

ioon  became  commutable  for  a  pecu-  teUs  us  (from  Spelm.  Treat,  of  Feuds) 

niary  one,  but  whether  it  was  so  ori-  that  '*  the  words  scutagium  and  eteu- 

ginally  is  questionable.    And  the  pro-  age  were  novelties  introduced  here, 

bability  is,  that  itwasnot  till  the  ser-  and  not  to  be  found  amongst  the 

vice  of  the  shield  was  commuted  for  a  feudists,  no,  not  among  the  French 

MOHcy  payment,  that  efcu   (or  ecu)  or  Normans  themselves." 

became  the  denomination  of  a  coin,  as  Mr.  Hargrave  was  of  opinion  (see 

weU  as  (what  it  previously  had  been)  his  note  to  Co.  Litt.  73  a)  that  not- 

of  a  MteU.    (Co.  litt.  68  b,  73  a,  87  withstanding  Littleton  sometimes  uses 

a.)  vague  expressions,  from  which  it  might 

Wright  (inhisL.  of  Ten.  121)  con-  be  inferred,  that  he  considered   es- 

siden  esciiage  to  be  *'  one  of  the  most  cuage  to  be  a  distinct  tenure,  he  did 

obeeure  and  unintelligible  branches  of  not  in  fact  so  consider  it :  but,  on  the 

tenure  ;*'  and  (in  hSs  note  to  p.  125)  contrary,  that  he  has  expressly  stated 

he  cites  authorities  for  holding,  that  certain  escuage  to  be  socage,  and  un- 

"  escuage  or  scutage,  was  not  so  called  certain  escuage  to  be  knight's  service, 

because  it  was,  properly    speaking,  This,  Mr.  Hargrave  thought,  afforded 
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The  first  time  this  appears  to  have  been  taken  was  in  the  5 
Hen.  Il.y  on  account  of  his  expedition  to  Toulouse;  but  it 
soon  came  to  be  so  universal^  that  personal  attendance  fell 
quite  into  disuse.  Hence  we  find  in  our  ancient  histories, 
that,  from  this  period,  when  our  kings  went  to  war,  they 
levied  scutages  on  their  tenants  (25),  that  is,  on  all  the 
landholders  of  the  kingdom,  to  defray  their  expenses,  and  to 
hire  troops;  and  these  assessments,  in  the  time  of  Hen.  II., 
seem  to  have  been  made  arbitrarily  and  at  the  king's  plea- 
sure. Which,  prerogative  being  greatly  abused  by  his  suc- 
cessors, it  became  matter  of  national  clamour ;  and  King 
John  was  obliged  to  consent  by  his  magna  carta,  that  no 
scutage  should  be  imposed  without  consent  of  parliament  (u). 
But  this  clause] was  omitted  in  his  son  Henry  III.'s  charter, 
where  we  only  find  {w)  that  scutages  *or  escuage  should  be 
taken  as  they  were  used  to  be  taken  in  the  time  of  Henry 
II.:  that  is,  in  a  reasonable  and  moderate  manner.  Yet 
afterwards  by  statute  25  Edw.  I.  c.  5,  6,  and  many  subse* 
quent  statutes  (x),  it  was  again  provided,  that  the  king 
should  take  no  aids  or  tasks  but  by  the  common  assent  of 
the  realm :  hence  it  was  held  in  our  old  books,  that  es- 
cuage or  scutage  could  not  be  levied  but  by  consent  of 
parliament  (y)  (26) ;  such  scutages  being  indeed  the  ground- 
work of  all  succeeding  subsidies,  and  the  land-tax  of  later 
times  (27). 

(«)  Nullum  teutoffium  ponatur  in         {w)  Cap.  37. 
regno  no9tro,  tUii  per  commune  con-         (x)  See  Vol.  I.  p.  140. 
eilium  regni  noatri.    Cap.  12.  (y)  Old  Ten.  tit.  Escuage. 


strong  support  to  the  doctrine  of 
Madox,  who  did  not  allow  escuage  to 
be  a  tenure  of  itself,  but  insisted  that 
it  was  merely  an  incident  to  tenure. 
(See  our  author's  obserration  in  p. 

80,) 

(25)  If  a  tenant  who  held  of  the 
king  by  escuage,  or  by  tenure  subject 
to  the  incident  of  escuage,  duly  paid 
escuage  to  the  king,  it  seems  he  was 
entitled  to  escuage  from  his  own  ten- 
ants, holding  under  him  by  that  ser- 
vice, just  as  much  as  if  he  had  attend- 
ed the  king  personally  or  by  deputy ; 
though  there  is  some  little  ambiguity 


in  Lord  Coke's  language  as  to  this 
point.  (See  1  Inst.  72  b,  and  note  (4) 
thereto.) 

(26)  And  parliaments  appear  not 
to  have  been  very  tractable  as  to  this 
matter;  for,  Lord  Coke  tells  us,  (I 
Inst.  72  b,)  no  escuage  was  assessed 
by  parliament  after  the  8th  year  of  the 
reign  of  Edward  II.  This  mode  of 
supply,  therefore,  had  fallen  into  dis- 
use three  centuries  and  a  half  before 
it  was  expressly  abrogated  by  the  sta- 
tute of  12  Cha.  II. 

(27)  Sec  Vol.  I.  p.  309. 
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Since,  therefore,  escuaece  differed  from  knisht-service  in  which  render 

,  .  w**  uncertain, 

nothing,  but  as  a  compensation  differs  from  actual  service,  and  dependent 

,  '  ,  upon  emergen- 

knight-service  is  frequently  confounded  mth  it.  And  thus  cies. 
Littleton  (z)  must  be  understood,  when  he  tells  us,  that 
tenant  by  homage,  fealty,  and  escuage,  was  tenant  by  knight- 
service  :  that  is,  that  this  tenure  (being  subservient  to  the 
military  policy  of  the  nation)  was  respected  (a)  as  a  tenure 
in  chivalry  (ft).  But  as  the  actual  service  was  uncertain, 
and  depended  upon  emei^encies,  so  it  was  necessary  that 
this  pecuniary  compensation  should  be  equally  uncertain, 
and  depend  on  the  assessments  of  the  legislature  suited  to 
those  emergencies.  For  had  the  escuage  been  a  settled 
invariable  sum,  payable  at  certain  times,  it  had  been  neither 
more  nor  less  than  a  mere  pecuniary  rent ;  and  the  tenure, 
bstead  of  knight-service,  would  have  then  been  of  another 
kind,  called  socage  (c),  of  which  we  shall  speak  in  the  next 
chapter.  . 

For  the  present  I  have  only  to  observe,  that  by  the  de-  Consequences  of 
generating  of  knight-service,  or  personal  military  duty,  into  of  knight-service 
escuage,  or  pecuniary  assessments,  all  the  advantages  (either  ^   *'*^"*v*' 
promised  or  real)  of  the  feodal  constitution  were  destroyed, 
and  nothing  but  the  hardships  remained.     Instead  of  form- 
ing a  national  militia  composed  of  barons,  knights,  and  gen- 
tlemen,  bound  by  their  interest,  their  honour,  and  their 
oaths,  to  defend  their  king  and  country,  the  whole  of  this 
system  of  •tenures  now  tended  to  nothing  else  but  a  wretched    [  *  76  J 
means  of  raising  money  to  pay  an  army  of  occasional  mer- 
cenaries.    In  the  mean  time  the  families  of  all  our  nobility  and  burthens  in- 
and  gentry  groaned  under  the  intolerable  burthens,  which  ®^  °    *"  • 
(in  consequence  of  the  fiction  adopted  after  the  conquest) 
were  introduced  and  laid  upon  them  by  the  subtlety  and 
finesse  of  the  Norman  lawyers.     For,  besides  the  scutages 
to  which  they  were  liable  in  defect  of  personal  attendance, 
which  however  were  assessed  by  themselves  in  parliament, 
they  might  be  called  upon  by  the  king  or  lord  paramount 
for  aidsy  whenever  his  eldest  son  was  to  be  knighted  or  his 
eldest  daughter  married ;  not  to  forget  the  ransom  of  his 
own  person.    The  heir,  on  the  death  of  his  ancestor,  if  of 
full  age,  was  plundered  of  the  first  emoluments  arising  from 

(2)  S.  103.  Flct.  1.  2,  c.  14,  8.  7. 

(tf)  Wright,  122.  (e)  Litt.  s.  97,  120. 

(*)  Pro  feodo  miHlari  reputatur. 
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his  inheritance^  by  way  of  relief  and  primer  seUin  ;  and,  if 
under  age,  of  the  whole  of  his  estate  during  infancy.  And 
then,  as  Sir  Thomas  Smith  (d)  yetj  feelingly  complains, 
'^  when  he  came  to  his  own,  after  he  was  out  of  wardship, 
**  his  woods  decayed,  houses  &llen  down,  stock  wasted  and 
**  gone,  lands  let  forth  and  ploughed  to  be  barren,"  to  re- 
duce him  still  farther,  he  was  yet  to  pay  half  a  year's  pro- 
fits as  a  fine  for  suing  out  his  livery  ;  and  also  the  price  or 
value  of  his  marriage,  if  he  refused  such  wife  as  his  lord 
and  guardian  had  bartered  for,  and  imposed  upon  him ;  or 
twice  that  value,  if  he  married  another  woman.  Add  to  this, 
the  untimely  and  expensive  honour  of  knighthood^  to  make 
his  poverty  more  completely  splendid.  And  when  by  these 
deductions  his  fortune  was  so  shattered  and  ruined,  that 
perhaps  he  was  obliged  to  sell  his  patrimony,  be  had  not 
even  that  poor  privilege  allowed  him,  without  paying  an  ex- 
orbitant fine  for  a  license  of  alienation. 
occaaionai  and        A  slavcrv  SO  Complicated,  and  so  extensive  as  this,  called 

partial  redress  ij/»  !•  •  11  i^*^i 

of  these  fnrier.    alouQ  for  a  remedy  m  a  nation  that  boasted  of  its  freedom. 
final  removal  by  Palliativcs  wcrc  from  time  to  time  applied  by  successive  acts 

the  12  Car.  II.         r  f  x        i.'   1.  j  ^^ 

c.  24.  of  parliament,  which  assuaged  some  temporary  gnevances. 

Till  at  length  the  humanity  of  King  James  I.  consented  (e), 
in  consideration  of  a  proper  equivalent,  to  abolish  them  all ; 
[  *  77  ]  though  the  plan  ^proceeded  not  to  efiect ;  in  like  manner  as 
he  had  formed  a  scheme,  and  begun  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heritable  jurisdictions 
in  Scotland  (/),  which  has  since  been  pursued  and  efiected 
by  the  statute  20  G^.  II.  c.  43  ( jr).  King  James's  plan  for 
exchanging  our  military  tenures  seems  to  have  been  nearly 
the  same  as  that  which  has  been  since  pursued ;  only  with 
this  difference,  that,  by  way  of  compensation  for  the  loss 
which  the  crown  and  other  lords  would  sustain,  an  annual 
fee-farm  rent  was  to  have  been  settled  and  inseparably  an- 
nexed to  the  crown  and  assured  to  the  inferior  lords,  pay- 
able out  of  every  knight's  fee  within  their  respective  seig- 
nories.  An  expedient  seemingly  much  better  than  the 
hereditary  excise,  which  was  afterwards  made  the  principal 
equivalent  for  these  concessions.     For  at  length  the  military 

* 

{d)  Commonw.  1.  3,  c.  5.  year  (20  G«o.  II.  c.  50,)  the  tenure 

(e)  4  Inst.  202.  of   wardholding  (equivalent   to   the 

(/)  Dalrymp.  of  Feuda,  292.  knight- lerrioe  of  Bngland)  u  for  erer 

{g)  By  another  statute  of  the  same  abolished  in  Scotland. 
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tenures,  with  all  their  heavy  appendages  (having  during  the 
usurpation  been  discontinued)  were  destroyed  at  one  blow 
by  the  statute  12  Car.  II.  c.  24,  which  enacts,  ^*  that  the 
''  court  of  wards  and  liveries,  and  all  wardships,  liveries, 
''  primer  seisins,  and  ousterlemains,  values  and  forfeitures 
"  of  marriages,  by  reason  of  any  tenure  of  the  king  or  others, 
''  be  totally  taken  away.  And  that  all  fines  for  alienations, 
'*  tenures  by  homage,  knight-service,  and  escuage,  and  also 
''  aids  for  marrying  the  daughter  or  knighting  the  son,  and 
"  all  tenures  of  the  king  in  capites  be  likewise  taken 
away  (28).  And  that  all  sorts  of  tenures,  held  of  the  king 
or  others,  be  turned  into  free  and  common  socage ;  save 
only  tenures  in  frankalmoign,  copyholds,  and  the  bono- 
nuy  services  (without  the  slavish  part)  of  grand  serjeanty." 
A  statute,  which  was  a  greater  acquisition  to  the  civil  pro- 
perty of  this  kingdom  than  even  magrui  carta  itself:  since 
that  only  pruned  the  luxuriances  that  had  grown  out  of  the 
military  tenures,  and  thereby  preserved  them  in  vigour ;  but 
the  statute  of  King  Charles  extirpated  the  whole,  and  de- 
molished both  root  and  branches. 
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(28)  It  would  be  ludicrooB  to  un- 
derralne  this  statate  because  it  ap- 
pears to  have  been  iU  drawn  ;  though 
Mr.  HargraTe,  (in  his  note  to  Co. 
litt.  108  b,)  says,  they  who  attiibnte 
the  framing  of  it  to  Chief  Justice 
Hale,  act  Tcry  injuriously  to  the  me- 
mory of  that  shining  ornament  of  his 
profession.  The  grand  object  of  the 
act,  no  doubt,  was  to  discharge  lands 
held  m  tapite  of  the  oppresarre  inci- 
dents of  that  tenure ;  not  to  dedare 


that  no  one  should  thenceforward 
hold  in  eMrff  or  immediately  from 
the  crown.  Before  the  statute,  as 
well  as  since,  many  lands  were  held  of 
the  king  by  socage  tenure,  yet  they 
were  not,  and  are  not,  the  less  tenures 
in  eapite^  (see  our  author's  remark, 
po^t^  in  p.  89,)  which,  in  its  genuine 
sense,  means  only  that  no  interme- 
diate lord  was  interposed  between  the 
tenant  and  the  lord  paramount.  (Mad. 
Baron.  Angl.  238,  239.) 
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CHAPTER  VI. 


OF  THE  MODERN  ENGLISH  TENURES. 


The  tenures  of    ALTHOUGH,  bv  the  means  that  were  mentioned  in  the  pre- 

Mocaze  and  ,  •'  ... 

f""»Kaimoign,     ceding  chapter,  the  oppressive  or  military  part  of  the  feodal 
services  of  grand  constitution  was   happily  done   away,   yet  we  are  not  to 

serjeanty,  and       .  ,  _  ,  "'.         .  »        \t*  ii«i 

tenure  by  copy    ima&^me  that  the  coHstitutiOH  itself  was  utterly  laid  aside, 

ofcourt-roUre-  j°  •    ^      j         j  •      -x  •  \^    ^v        ^    .    / 

served.  and  a  new  one  introduced  in  its  room :  since,  by  the  statute 

12  Car.  II.  the  tenures  of  socage  and  frankalmoign,  the 
honorary  services  of  grand  serjeanty,  and  the  tenure  by 
copy  of  court-roll,  were  reserved  ;  nay,  all  tenures  in  gene- 
ral, except  frankalmoign,  grand  serjeanty,  and  copyhold, 
were  reduced  to  one  general  species  of  tenure,  then  well 
known  and  subsisting,  called  free  and  common  socage.  And 
this,  being  sprung  from  the  same  feodal  original  as  the  rest, 
demonstrates  the  necessity  of  fully  contemplating  that 
ancient  system  (1);  since  it  is  that  alone  to  which  we  can 
recur,  to  explain  any  seeming  or  real  difficulties,  that  may 
arise  in  our  present  mode  of  tenure. 
In  military  te*  The  military  tenure,  or  that  by  knight-service,  consisted 
vices  werelree    of  what  wcrc  rcputcd  the  most  free  and  honourable  services, 

and  honourable,   \      .        \  •    y      *       ,■%_    •  .  "jii  ••• 

but  uncertain :  but  which  in  their  nature  were  unavoidably  uncertain  m 
respect  to  the  time  of  their  performance.  The  second  species 

in  free-socage,  of  tenure,  or  free-socogey  consisted  also  of  free  and  honour- 
able services ;  but  such  as  were  liquidated  and  reduced  to 
an  absolute  certainty.  And  this  tenure  not  only  subsists  to 
this  day,  but  has  in  a  manner  absorbed  and  swallowed  up 
(since  the  statute  of  Charles  the  second)  almost  every  other 
species  of  tenure.     And  to  this  we  are  next  to  proceed. 


(1)  See  ofi/e,  pp.  44 — 58,  and  the  notes  thereto. 
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II.  Socage,  in  its  most  general  and  extensive  significa-  i'-  socage,  in  its 

,  ^  *  V  t  gjeneral  significa- 

tion, seems  to  denote  a  tenure  by  any  certam  and  detei^^o»>»«t«<>ure 

,  ,  ,      ,  oy  some  certain 

minate  service.  And  in  this  sense  it  is  by  our  ancient  ^^  .(i«'<«"n^>i<^(« 
writers  constantly  put  in  opposition  to  chivalry,  or  knight- 
service,  where  the  render  was  precarious  and  uncertain. 
Thus  Bracton  (a)  (2) ;  if  a  man  holds  by  a  rent  in  money, 
without  any  escuage  or  serjeanty,  ''  id  tenementum  did 
potest  socoffium :"  but  if  you  add  thereto  any  royal  service, 
or  escuage,  to  any,  the  smallest,  amount,  **  illud  did  potent 
feodum  militttre."  So  too  the  author  of  Fleta  (b) ;  *'  ex  dona-' 
"  tionibus,  servitia  militaria  vel  magnae  serjantiae  non  conti- 
**  nentibus,  oritur  nobis  quoddam  nomen  generate ,  quod  est  soca-- 
"^itffi?."  Littleton  also(c)definesitto  be,  where  the  tenantholds 
his  tenement  of  the  lord  by  any  certain  service^  in  lieu  of  all 
other  services ;  so  that  they  be  not  services  of  chivalry,  or 
knight-service.  And  therefore  afterwards  (d)  he  tells  us, 
that  whatsoever  is  not  tenure  in  chivalry  is  tenure  in  socage ; 
in  like  manner  as  it  is  defined  by  Finch  (e),  a  tenure  to  be 
done  out  of  war.  The  service  must  therefore  be  certain,  in 
order  to  denominate  it  socage ;  as  to  hold  by  fealty  and  20s. 
rent ;  or,  by  homage, y^aZ^y  (3),  and2Qs,  rent ;  or,  by  homage 
and  fealty  without  rent ;  or,  by  fealty  and  certain  corporal 
service,  as  ploughing  the  lord's  land  for  three  days ;  or,  by 
fealty  only  without  any  other  service :  for  all  these  are 
tenures  in  socage  (/). 
But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  and  is  of  two 

kind*-— /rw- 

sorts  :  /re«-socage,  where  the  services  are  not  only  certain,  socage,  where 

1.    X    i_  i_i  J        •»»  •  1-  xL  the  serrices  are 

but  honourable ;   and   ma^in-socage,   where   the   services  certain  and 
though  certain,  are  of  a  baser  nature.     Such  as  hold  by  the  rii/wn-socage. 
former  tenure  are  called  in  Glanvil  (^),  and  other  subse-^ruun.  they  are 
quent  authors,  by  the  name  of  liberi  sokemanni  (4),  or  tenants  ®  *  "  '"* 
in  free^socage.     Of  this  tenure  we  are  first  to  speak ;  and 

(«)  L.  2,  c.  16,  s.  9.  (0  L.  147. 

(*)  L.  3,  c.  14,  8.  9.  (/)  Litt.  8.  117,  118,  119. 

(c)  S.  117.  (p)  L.  3,  c.  7. 

Id)  S.  118. 


(2)  See  ante,  pp.  74,  75 ,  and  the  ton,  to  sliew  that  tenants  in  ancient 
notes  thereto.  demesne  are  an  amphibious  class,  who 

(3)  See  Vol.  III.  p.  230.  are  sometimes  called  liberi  aokemamU, 

(4)  Onr  anthor,  towards  the  close  though  they  are  only  highly  privileged 
of  this  chapter,  (p.  100,)  cites  the  villeins. 

authority  of  both  Bracton  and  Brit- 
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this  both  in  the  ^nature  of  its  servicey  and  the  fruits  and 
consequences  appertaining  thereto,  was  always  by  much 
thiwolSZ^e.  the  most  free  and  independent  species  of  any.  And  there- 
fore I  cannot  but  assent  to  Mr.  Somner's  etymology  of  the 
word  (A) ;  who  derives  it  from  the  Saxon  appellation  soc, 
which  signifies  liberty  or  privilege,  and,  being  joined  to  a 
usual  termination,  is  called  soctige,  in  Latin  socagium  ;  sig- 
nifying thereby  a  free  or  privileged  tenure  (t).  This  etymo- 
logy seems  to  be  much  more  just  than  that  of  our  common 
lawyers  in  general,  who  derive  it  from  soca^  an  old  Latin 
woid,  denoting  (as  they  tell  us)  a  plough  (5) :  for  that  in 
ancient  time  this  socage  tenure  consisted  in  nothing  else  but 
services  of  husbandry,  which  the  tenant  was  bound  to  do  to 
his  lord,  as  to  plough,  sow,  or  reap  for  him ;  but  that,  in 
process  of  time,  this  service  was  changed  into  an  annual  rent 
by  consent  of  all  parties,  and  that,  in  memory  of  its  original, 
it  still  retains  the  name  of  socage  or  plough-service  (A).  But 
this  by  no  means  agrees  with  what  Littleton  himself  tells 
us(Z),  that  to  hold  by  fealty  only,  without  paying  any  rent, 
is  tenure  in  socage;  for  here  is  plainly  no  commutation  for 
plough'service.  Besides,  even  services,  confessedly  of  a 
military  nature  and  original,  (as  escuage  (6),  which,  while  it 
remained  uncertain,  was  equivalent  to  knight-service,)  the 
instant  they  were  reduced  to  a  certainty,  changed  both  their 
name  and  nature,  and  were  called  socage  (m).  It  was  the 
certainty  therefore  that  denominated  it  a  socage  tenure ;  and 
nothing  sure  could  be  a  greater  liberty  or  privilege,  than  to 
have  the  service  ascertained,  and  not  left  to  the  arbitrary 
Homage,  ward,  calls  of  the  lord,  as  in  the  tenures  of  chivalry.  Wherefore 
reiiefrn^t  dc-     also  BHtton,  who  dcscribcs  lands  in  socage  tenure  under  the 

mandable  ia  W- 

(Jt)  Gavelk.  138.  "  is  infeft  freely,''  i(c. 

(t)  In  like  manner  Skene  in  his         {k)  Litt.  s.  119. 
exposition  of  the   Scots'   Law,  title         (/)  S.  118. 
aoeage,  tells  ns,  that  it  is  *'  any  kind         (m)  Sect.  98,  120. 
"  of  holding  of  lands  quhen  ony  man 


marriage,  and 
relief,  not  dcv 
manda.ble  ia  ti 
nure  in  socage 


(5)  In  a  subsequent  page  of  this  all  socage  tenures  arose  from  the  same 
chapter,  Blackstone  suggests  that,  as  original,  for  want  of  distinguishing  be- 
lauds holden  as  of  ancient  demesne  tween  socage  of  frank  tenure  and  sc- 
are a  «peei«r  of  socage  tenure,  plainly  cage  of  ancient  demesne, 
founded  upon  predial  services,  or  ser-  (6)  See  ante,  the  notes  to  pp.  74, 
▼ices  of  the  plough ;  this  probably  75. 
may  have  given  cause  to  imagine,  that 
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name  o( fnmnke  ferme  (n)  (7),  tells  us,  that  they  are  "  lands 
''  and  tenements,  whereof  the  nature  of  the  fee  is  changed 
**  by  teoSment  out  of  ekivalryiox  certain  yearly  services,  and 
''  in  respect  whereof  neither  homage,  ward,  marriage,  nor 
''  relief  can  be  demanded."  Which  leads  us  also  to  another 
observation,  that  if  socage  tenures  were  of  such  base  and 
servile  ^original,  it  is  hard  to  account  for  the  very  great  im-  [  81  ] 
muni  ties  which  the  tenants  of  them  always  enjoyed ;  so 
highly  superior  to  those  of  the  tenants  by  chivalry,  that  it 
was  thought,  in  the  reigns  of  both  Edward  I.  and  Charles 
II.,  a  point  of  the  utmost  importance  and  value  to  the 
tenants,  to  reduce  the  tenure  by  knight-service  to  fraunke 
ferme  or  tenure  by  socage.  We  may  therefore,  I  think, 
fairly  conclude  in  favour  of  Somner's  etymology,  and  the 
liberal  extraction  of  the  tenure  in  free  socage,  against  the 
authority  even  of  Littleton  himself  (8). 

(n)  C.  66. 


(7)  The  present  editor  is  indebted  given  by  Bracton  :  dicipoterit  90ca^ 
to  a  MS.  pnt  into  his  hands  by  the  gium  a  aoeeOf  et  inde  tenentet  tock- 
pnblisher,  and  which  he  is  informed  nuomif  eo  quod  duputati  tutUj  ut  vi- 
proeeeded  from  the  pen  of  a  learned  deiur,  tmUummodo  ad  cultttram,  et 
and  noble  lord,  for  the  remark  qiwrum  cutiodia  et  meritagia  ad  pro- 
that  Britton  not  only  describes  lands  pinquiorei  parent ea  jure  aanguinia per- 
in  socage  tenure  nnder  the  name  tinebant.  (C.  35.)  This  is  not  only 
of  fraimk  ferme^  bnt  seems  also  adopted  by  Littleton  and  Lord  Coke, 
to  think  the  name  of  sokemanry  (Co.  Litt.  S6,)  who  says  that  socagvum 
eqnaUy  applicable  to  such  lands  ;  with  eat  eervitium  goaSf  which  is  also  the 
this  distinction  only,  that  he  considers  interpretation  given  by  Ducange, 
sokemanries  as  tenures  immediately  (voc.  Soc,)  bnt  Sir  Henry  Spelman, 
of  the  crown,  taiAJraunk  ferme  as  a  whose  authority  is  high  in  feudal  an- 
tenure  of  a  mesne  lord ;  but  he  ex-  tiquities,  testifies  that  feudum  igno- 
preasly  distinguishes  sokemanries  from  bile,  plebeium^  vulgare  (Gall,  fi^ 
ancient  desmesne.  See^otf,  p.  100,  roturier^  wtbili  opponitur;  etproprie 
our  author's  obserrations  on  this  head.  dicimu8f  quod  ignobilibut  et  rusticis 
Hie  peer  alluded  to  was  Lord  Redes-  oompetiti  mtllo  feudali  pririlegio  oma- 
dale,  who,  since  the  first  publication  turn,  noe  soccagium  dieimua.  Gloss. 
of  this  note,  is  deceased.  toc.  Feod.     And  eoeeagium  •  he  ex- 

(8)  Mr.  Christian,  in  his  note  upon  plains  by  Gall,  roture,  fi^  roturier. 
tills  passage  says,  he  is  **  obliged  to  Heretagea  en  roture.  (lb.  yoc.  Soc.) 
prefer  the  old  deriTstion  for  the  fol-  '*  In  a  law  of  Edward  the  Confessor, 
lowing  reasons: — Our  most  ancient  the  sokeman  and  villein  are  classed 
writers  derive  it  from  aoea  or  «occii«,  together ;  Manbote  de  villano  et  aoke- 
a  plough ;  and  90ckj  in  some  parts  of  man  xii.  oraa^  de  liberie  autem  komi- 
the  north  of  England)  is  the  common  nibua  iil.  mareaa.  (C.  12.)  If  we 
name  for  a  plough-share  to  this  day.  consider  the  nature  of  socage  tenure, 
The  foUowiag  description  of  aoeage  is  we  shall  see  no  reason  why  it  should 
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Socage  tenures 
supposed  to  be 
relies  of  Saxon 
liberty. 


Gavelkind,  a 
species  of  socage 
tenure. 


Socage  includes 
all  modes  of 
holding  free 
lands  by  certain 
and  invariable 
rents  and  duties. 


Grand  seijean- 
ty,  and  the  ho- 
norary services 
due  thereon  still 
reserved. 
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Taking  this  then  to  be  the  meaning  of  the  word,  it  seems 
probable  that  the  socage  tenures  were  the  relics  of  Saxon 
liberty  (9);  retained  by  such  persons  as  had  neither  forfeited 
them  to  the  king,  nor  been  obliged  to  exchange  their  tenure, 
for  the  more  honourable,  as  it  was  called,  but,  at  the  same 
time,  more  burthensome,  tenure  of  knight-service.  This  is 
peculiarly  remarkable  in  the  tenure  which  prevails  in  Kent, 
called  gavelkind,  which  is  generally  acknowledged  to  be  a 
species  of  socage  tenure  (o) ;  the  preservation  whereof  invio- 
late from  the  innovations  of  the  Norman  conqueror  is  a  fact 
universally  known.  And  those  who  thus  preserved  their 
liberties  were  said  to  hold  mfree  and  common  socage. 

As  therefore  the  grand  criterion  and  distinguishing  mark 
of  this  species  of  tenure  are  the  having  its  renders  or  ser- 
vices ascertained,  it  will  include  under  it  all  other  methods 
of  holding  free  lands  by  certain  and  invariable  rents  and 
duties :  and,  in  particular,  petit  serjeantj/j  tenure  in  burgage^ 
and  gavelkind. 

We  may  remember  that  by  the  statute  12  Car.  II.  grand 
serjeanty  is  not  itself  totally  abolished  (10),  but  only  the 
slavish  appendages  belonging  to  it :  for  the  honorary  ser- 
vices, (such  as  carrying  the  king's  sword  or  banner,  officia- 

(o)  Wright,  211. 


have  the  pre-eminence  of  the  appella- 
tion of  a  priyileged  possession. 

"  It  cannot  be  imagined  that  those 
who  never  grasped  a  sword,  nor 
buckled  on  a  coat  of  mail,  should  en- 
joy privileges  and  distinctions  denied 
to  the  barons  and  milites,  the  com- 
panions of  their  sovereign.  The  soke- 
manni  were  indebted  only  to  their 
own  meanness  and  insignificance  for 
their  peculiar  immunities.  Hence, 
when  the  age  of  chivalry  was  gone, 
and  nothing  but  its  sUvery  remained, 
by  no  uncommon  vicissitude  in  the 
affairs  of  men,  the  sokemanni  derived 
from  their  obscurity  that  indepen- 
dence and  liberty,  which  they  have 
transmitted  to  posterity,  and  which 
we  are  now  proud  to  inherit.*' — 
[Wright  (in  his  Law  of  Ten.  144,) 
inclines  to  prefer  that  derivation  of 


socage  which  refers  the  tenure  to 
services  of  the  plough;  and,  upon 
the  whole,  it  does  appear  to  be  the 
better  founded  conjecture. — Ed.] 

(9)  This  remark,  it  is  presumed, 
was  not  intended  to  apply  to  villein 
socage,  at  aU  events.  It  would  con- 
vey no  very  lofty  idea  of  Saxon  liberty, 
to  iUustrate  its  nature  and  extent  by 
instances  of  those  tenants  who  (as  our 
author  tells  us  in  p.  99,)  '*  continued, 
for  a  long  time,  pure  and  absolute 
villeins,  dependent  on  the  will  of  the 
lord.'*  It  is  to  the  Normans,  as  our 
author  seems  reluctantly  to  admit  in 
the  course  of  this  chapter,  that  the 
amelioration  of  the  state  of  villenage, 
of  every  degree,  pure  or  privileged, 
ought,  in  justice,  to  be  ascribed.  See 
pott,  p.  92. 

(10)  See  ante,  the  note  to  p.  73. 
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ting  as  his  butler^  carver,  &c.  at  the  coronation)  are  still 
reserved.  Now  petit  serjeanty  heBTS  a  great  resemblance  to 
grand  serjeanty ;  for,  as  the  one  is  a  personal  service,  bo  the 
other  is  a  rent  or  render,  both  tending  to  some  purpose  re- 
lative to  the  king's  per*8on.  Petit  serjeanty,  as  defined  by  [  *  82  ] 
Littleton  (  p),  consists  in  holding  lands  of  the  king  by  the  ?etft  seneanty 
service  of  rendering  to  him  annually  some  small  implement  i«nda  of  the  king 

^  ^11  ^i_       11        by  the  annual 

of  vrar,  as  a  bow,  a  sword,  a  lance,  an  arrow,  or  the  like,  render  or  some 

This,  he  says  (q\  is  but  socage  in  efiect :   for  it  is  no  pei^  war. 

sonal  service,  but  a  certain  rent :  and  we  may  add,  it  is 

clearly  no  predial  service,  or  service  of  the  plough,  but  in 

all  respects  liberum  et  commune  socagium :  only  being  held 

of  the  king,  it  is  by  way  of  eminence  dignified  with  the  title 

of  parvum  servitium  regis,  or  petit  serjeanty  (11).      And 

magna  carta  respected  it  in  this  light,  when  it  enacted  (r), 

that  no  vrardship  of  the  lands  or  body  should  be  claimed  by  No  wardship  in 

.         .      »  .  /  .  "^  tenures  by  petit 

the  kmg  m  virtue  of  a  tenure  by  petit  serjeanty.  seijeanty. 

Tenure  in  burgage  is  described  by  Glanvil  («),  and  is  ex-  Burg«e.tenuTe 

.  -    ,      %  r   -  -    *'-  .  i«.  where  houses 

pressly  said  by  Littleton  (Oy  to  be  but  tenure  in  socage  :<>' i*nd»  in  an 
and  it  is  where  the  kinc:  or  other  person  is  lord  of  an  ancient  »e  held  of  some. 

^  ^  lord,  in  common 

borough  in  which  the  tenements  are  held  by  a  rent  cer-  socage,  by  a  cer- 
tain (u).  It  is  indeed  only  a  kind  of  town  socage ;  as  com-  biishedrent. 
mon  socage,  by  which  other  lands  are  holden,  is  usually  of 
a  rural  nature.  A  borough,  as  we  have  formerly  seen,  is 
usually  distinguished  from  other  towns  by  the  right  of  send- 
ing  members  to  parliament ;  and,  where  the  right  of  election 
is  by  burgage  tenure,  that  alone  is  a  proof  of  the  antiquity 
of  the  borough.  Tenure  in  burgage  therefore,  or  burgage 
tenure,  is  where  houses,  or  lands  which  were  formerly  the 
site  of  houses,  in  an  ancient  borough,  are  held  of  some 
lord  in  common  socage,  by  a  certain  established  rent  (12). 


(p)  S.  159. 
iq)  S.  160 
(r)  Cap.  27. 


(«)  lib.  7t  cap.  3. 

(0  S.  162. 

(»)  Litt.  s.  162,  163. 


(11)  See  ante,  the  note  to  p.  73. 

(12)  Tbe  MS.  mentioned,  ante,  in 
the  last  note  to  p.  80,  cites  the  fol- 
lowing passage  from  Spelman^s  Re- 
mains, p.  190  :  "  The  portions  of 
lands  in  Sniteaham,  Sharbome,  and 
Stainhowe,  giren  to  Edwin  of  Sham- 
borne,  by  TK^Uiam  Pincema  and  Wil- 

VOL.    11. 


Uam  Warren,  in  lieu  of  his  ancient 
estate  in  those  places,  were  given  him 
to  be  held,  the  two  first  per  etrta  8er- 
vitia,  and  the  last  per  eervitium  AOd, 
per  annum.**  If  this  grant  by  two 
Normans  was  (as  seems  intended  to 
be  intimated,  though  it  is  not  quite 
clear,)  the   creation    of    a   burgage 
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And  these  seem  to  have  withstood  the  shock  of  the  Norman 
encroachments  principally  on  account  of  their  insignificancy, 
which  made  it  not  worth  while  to  compel  them  to  an  altera- 
tion of  tenure ;  as  an  hundred  of  them  put  together  would 
scarce  have  amounted  to  a  knight's  fee.  Besides,  the 
owners  of  them  being  chiefly  artificers  and  persons  engaged 
in  trade,  could  not  with  any  tolerable  propriety  be  put  on 
such  a  military  establishment,  as  the  tenure  in  chivalry  was. 
And  here  also  we  have  again  an  instance,  where  a  tenure  is 
confessedly  in  socage,  and  yet  could  not  possibly  ever  have 
been  held  by  plough-service ;  since  the  te*nants  must  have 
been  citizens  or  burghers,  the  situation  frequently  a  walled 
town,  the  tenement  a  single  house ;  so  that  none  of  the 
owners  was  probably  master  of  a  plough,  or  was  able  to  use 
one  if  he  had  it.  The  free  socage  therefore,  in  which  these 
tenements  are  held,  seems  to  be  plainly  a  remnant  of  Saxon 
liberty ;  which  may  also  account  for  the  great  variety  of 
customs,  affecting  many  of  these  tenements  so  held  in 
ancient  burgage;  the  principal  and  most  remarkable  of 
Borough  English  which  is  that  Called  Sorough  English  (\S) ;  so  named  in 

where  the 


[  '83] 


tenure ;  then,  it  foUowB,  all  burgage 
tenures  at  any  rate  are  not  to  be  re- 
ferred to  a  Saxon  origin.  That  they 
savour  of  feudality  is  obvious ;  but 
that  certainly  does  not  decide  the 
question ;  for,  feudal  customs  were  in 
use  among  the  Saxons,  though  the 
system  was  not  brought  into  full  ope- 
ration till  after  the  Norman  conquest. 
(See  antet  the  note  to  p.  45.)  Wright 
(in  his  Law  of  Ten.  145)  says, 
**  though  burgage  and  gavelkind  have 
many  qualities  different  from  common 
socage,  they  fidl  under  the  notion  of 
socage  tenures,  which,  though  they 
vary  in  point  of  service,  succession, 
and  the  like,  do  nevertheless  retain 
the  nature  of  feuds;  Inasmuch  aa 
they  are  held  of  a  lord  or  superior  by 
fnUtyi  and  usually  by  some  other  cer- 
tain service  or  acknowledgment ;  and 
inasmuch  as  they  yield  or  pay  relief, 
and  may  escheat.'*  (See  Vol.  I.  p.  74 .) 
WiA  respect  to  escheat,  however,  so 
far  as  concerns  gavelkind  lands,  Wright 


must  be  understood  to  mean,  that  they 
might  escheat  for  treawn;  but  they 
were  never  subject  to  escheat  for 
felony ;  (see  powtt  p.  84 ;)  and  as  to 
the  general  relaxation  of  the  law  as 
to  this  matter,  see  on/tf,  p.  72,  note. 

(1.3)  Custom,  if  properly  pleaded 
and  proved,  seems  to  be  conclusive  in 
all  questions  as  to  descent  in  borough 
English.  In  Chapwum  v.  Chiq^numf 
(March,  54,  pi.  82,)  a  custom  re- 
specting  certain  lands  in  borough 
English,  that,  if  there  were  an  estate 
in  fee  in  those  lands,  they  should  de- 
scend to  the  younger  son,  according 
to  the  custom  ;  but  if  the  estate  was 
in  tail,  they  should  descend  to  the  heir 
at  common  law ;  was  held  to  be  good. 
Hie  customary  descent  may,  in  par- 
ticular places,  be  confined  to  estates 
in  fee  simple ;  {Rteve  v.  Mabter,  W. 
Jones,  363 ;  and  see  Append,  to  Ro- 
bins, on  Gavelk. ;)  but  it  may  extend 
to  fee  tail,  or  any  other  inheritance. 
Lord  Coke  says,  (1  Inst.  100  b,)  **  if 
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contradistinction  as  it  were  to  the  Norman  customs,  and  youngest  son 

which  is  taken  notice  of  by  Glanvil  (to),  and  by  Little*  burj^^age  tene.^ 

ton<x) ;  viz,  that  the  youngest  son,  and  not  the  eldest,  sue-  death  of  the  &- 

ceeds  to  the  burgage  tenement  on  the  death  of  his  £Either. 

For  which   Littleton (y)  gives   this  reason:    because  the 

younger  son,  by  reason  of  his  tender  age,  is  not  so  capable 

as  the  rest  of  his  brethren  to  help  himself.    Other  authors  {z) 

haFe  indeed  given  a  much  stranger  reason  for  this  custom, 

as  if  the  lord  of  the  fee  had  anciently  a  right  of  concubinage 

with  his  tenant's  wife  on  her  wedding-night ;  and  that  there* 

fore  the  tenement  descended  not  to  the  eldest,  but  the  young- 


{w)  Ubi  nqtra. 


(*)  S.  165. 


(y)S.211. 


{z)  3  Mod.  Pref. 


Unds  of  the  nature  of  borough  Eng- 
liah  be  letten  to  a  man  and  his  heirs 
daring  the  life  of  J.  S.,  and  the  leasee 
diethy  the  youngest  son  shall  e^joy 
it.**  And,  in  the  same  place,  he  tells 
us  **  the  customary  descent  may,  in 
particular  places,  extend  to  collate- 
lals  ;**  but  then  it  must  be  specially 
l^eaded;  for,  the  custom  is  in  most 
places  confined  to  cases,  of  lineal  de- 
scent ;  {Bayley  v.  Stevetu,  Cro.  Jac. 
198 ;  Rever.  Barrow,  Cro.  Car.  410:) 
and  where  lands  would  at  common 
law  descend  to  the  issue  of  the  eldest 
son /lire  repnnentatioma,  they  will, 
by  the  custom  of  borough  English,  de- 
scend upon  the  issue  of  the  youngest. 
{CUmemU  y.  Scudamort^  2  Lord 
Raym.  1024 ;  5.  C  1  P.  Wms.  6.3 ; 
and  1  Salk.  243.)  The  eourse  of 
deaead  of  lands  held  in  gavelkind,  or 
in  borough  English,  cannot  be  altered 
by  any  limitation  of  the  parties ;  for, 
customs  which  go  with  the  land,  and 
direct  the  course  of  inheritance,  can 
be  altered  only  by  Parliament.  (Co. 
litt.  27  a ;  Jenkins,  Cent,  page  220  ; 
S.  P.  Dyer,  179  b ;  Roe  v.  AUtrop, 
2  W.  Blacks.  1229  ;  2  Hale's  Hist,  of 
Com.  L.  103.)  But,  there  is  a  g^reat 
difference  between  the  descent  of  such 
land  and  the  purchase  thereof:  for  if 
upon  such  purchase  a  remainder  be 
limited  to  the  right  heir  of  the  pur- 
chaser, or  of  any  other  person,  the 
heir  at  common  law  will  take  it,  and 


not  the  customary  heir.  For,  the  re- 
mainder being  newly  created,  could 
not  be  considered  within  the  old  cus- 
tom. (Coumden  ▼.  C7erAr,  Hob.  31.) 
On  the  other  hand,  if  a  man,  seised  in 
fee  of  lands  in  gavelkind,  make  a  gift 
in  tail,  or  a  lease  to  a  stranger  for  life, 
with  remainder  to  his  own  right  heirs, 
it  seems  all  his  sons  will  take ;  for  the 
remainder  limited  to  the  right  heirs  of 
the  donor  is  not  a  new  purchase,  but 
only  a  reversion,  which  will  follow  the 
customary  course  of  descent.  (Co. 
litt.  10  a.  Chetter  v.  CkeBter,  3  P. 
Wms.  63.) 

If  the  Court  of  Chancery  is  called 
upon  to  administer  a  will,  creating  an 
executory  trust  respecting  lands  held 
in  borough  English,  or  gavelkind,  and 
the  ceituU  que  trust  are  to  take  as 
purchasers ;  the  lands  will  be  directed 
to  be  conveyed,  not  to  heirs  according 
to  the  custom,  but  to  the  heirs  at  com- 
mon law.  {JRoberte  v.  Dunoell,  1  Atk. 
609  ;  Starkey  v.  Starkey,  7  Bac.  Ab. 
1 79.)  And  all  gavelkind  and  borough 
English  lands  are  now  deviseable ;  but, 
since  the  statute  of  firauds  (29  Cha.  II. 
c.  3,)  the  devise  of  these,  as  of  other 
lands,  must  be  in  writing. 

It  is  probable  that  the  customs  of 
gavelkind  and  borough  English  will 
shortly  be  abolished.  Notice  has  been 
given  of  an  intention  to  bring  forward 
a  measure  to  that  effect  during  the 
present  session  of  Parliament.  (1836.) 

L    2 
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est  soDy  who  was  more  certaiDly  the  offspring  of  the  tenant. 
But  I  cannot  learn  that  ever  this  custom  prevailed  in  Eng- 
I  land,  though  it  certainly  did  in  Scotland,  (under  the  name 

!  of  mercheta  or  marchetaj)  till  abolished  by  Malcolm  III.  (a). 

'  And  perhaps  a  more  rational  account  than  either  may  be 

fetched  (though  at  a  sufficient  distance)  from  the  practice  of 
the  Tartars ;  among  whom,  according  to  father  Duhalde, 
this  custom  of  descent  to  the  youngest  son  also  prevails. 
That  nation  is  composed  totally  of  shepherds  and  herds- 
men ;  and  the  eldest  sons,  as  soon  as  they  are  capable  of 
leading  a  pastoral  life,  migrate  from  their  father  with  a  cer- 
tain allotment  of  cattle ;  and  go  to  seek  a  new  habitation. 
The  youngest  son,  therefore,  who  continues  latest  with  his 
father,  is  naturally  the  heir  of  his  house,  the  rest  being 
already  provided  for.  And  thus  we  find  that,  among  many 
other  northern  nations,  it  was  the  custom  for  all  the  sons 
[  *  84  ]  ^^^  one  to  migrate  from  the  father,  which  one  be*came  his 
heir(&).  So  that  possibly  this  custom,  wherever  it  prevails, 
may  be  the  remnant  of  that  pastoral  state  of  our  British 
and  German  ancestors,  which  Ceesar  and  Tacitus  describe, 
other  special  Other  spccial  customs  there  are  in  different  burgage  tenures ; 
i^^SSirw!"**'^"  as  *hat,  in  some,  the  wife  shall  be  endowed  of  all  her  hus- 
band's tenements  (c),  and  not  of  the  third  part  only,  as  at 
the  common  law :  and  that,  in  others,  a  man  might  dispose 
of  his  tenements  by  will  (d ),  which,  in  general,  was  not  per^ 
mitted  after  the  conquest  till  the  reign  of  Henry  the  eighth; 
though  in  the  Saxon  times  it  was  allowable  (e).  A  pregnant 
proof  that  these  liberties  of  socage  tenure  were  fragments  of 
Saxon  liberty  (14). 
Theprineipa]  ^^  nature  of  the  tenure  in  ffavelkind  affords  us  a  still 
propefSwill^  stronger  argument.  It  is  universally  known  what  struggles 
wSTiiii-?*^*^'  the  Kentish  men  made  to  preserve  their  ancient  liberties, 
and  with  how  much  success  those  struggles  were  attended. 
And  as  it  is  principally  here  that  we  meet  with  the  custom 
of  gavelkind,  (though  it  was  and  is  to  be  found  in  some 

(a)  Seld.  tit.  of  hon.  2.  1.  47.  Reg.  digm.  Neiutr.  c.  1.) 
Maj.  I.  4,  c.  31.  (c)  litt.  s.  166. 

(6)  Pater  cunetoifiliot  aduitoi  a  $€         (d)  S.  167. 
peilebatf  prcBter  unum  quern  haredem         (e)  Wright,  172.    [Sec  ante,  p.  71, 

ms  Jtf rit  r«/tii^eM.  (Walfingh.Upo-  n.] 


(14)  See  ante,  the  notes  to  pp.  81,  82,  trndpostf  the  next  note  but  one. 
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other  parts  of  the  kingdom  (/),)  we  tnay  fairly  conclude 
that  this  was  a  part  of  those  liberties ;  agreeably  to  Mr.  Sei- 
dell's opinion,  that  gavelkind  before  the  Norman  conquest 
was  the  general  custom  of  the  realm  (g).  The  distinguish- 
ing properties  of  this  tenure  are  yarious :  some  of  the  prin- 
cipal are  these:  L  The  tenant  is  of  age  sufficient  to  aliene  ^  The  tenant  of 

■  ^^  age  at  fifteen ; 

his  estate  by  feoffment  at  the  age  of  fifteen  (A).    2.  The  2.  no  ewsheat 
estate  does  not  escheat  in  case  of  an  attainder  and  execution  f^o^^^'^^' 
for  felony  (16);  their  maxim  being,  ''the  father  to  the  bough, 
the  son  to  the  plough"  (i>.    3.  In  most  places  he  had  a^P^V'^'^" 

»         o         ^  '      ^  *  Tiauig  lands ; 

power  of  devising  lands  by  will  (16),  before  the  statute  for 
that  purpose  was  made  (A).    4.  The  lands  descend,  not  to  ^  ^^^f\ 
the  eldest,  youngest,  or  any  one  son  only,  but  to  all  the  sons  "ona  together. 
together  (/)(17) ;  which  was  indeed  anciently  the  most  usual 


if)  Stat.  32  Hen.  VIII.  c.  29; 
Kitch.  of  Courts,  200. 

(jf)  Im  Mo  regno  f  ante  dncia  adven- 
tmm,  ftequenM  et  uaUata  fiUt:  poeiea 
eaeterit  adempta,  ndprivatU  quonm' 
dam  loeorum  eontueimdinibua  alibi 
pOBtea  regermmant:  CaniUmu  eolum 


miegra  ei  imnolata  renumtit.  (Ana- 
Icct.  1.  2,  c.  7.)  [Sec  Vol.  I.  p.  74. 
—Ed.] 

(A)  Lamb.  Peramb.  614. 

(t)  Lamb.  634. 

(*)  F.  N.  B.  198;  Cro.  Car.  561. 

(/)  Litt.  s.  210. 


(15)  Aa  to  the  general  relaxation  of 
the  law  of  escheat,  by  the  statute  of 
54  Geo.  III.,  see  ante,  p.  72,  note. 

(16)  Loid  Hale  (in  the  2nd  Vol.  of 
his  Hist,  of  the  Com.  L.  p.  97)  inti- 
mates, that  a  power  of  testamentary 
disposition  was  recognised  generally 
in  this  country,  with  respect  to  lands 
as  weU  as  goods,  *<  unto  the  time  oi 
Hen.  II.*'  But  this  is  not  very  con- 
sistent with  the  statement  in  his  1st 
Tolnme,  (p.  221,)  where  he  says,  *'  at 
this  day,  a  man  may  giTc  his  lands  in 
fee  simple,  though  he  has  them  by 
descent,  to  any  one  of  his  children, 
and  disinherit  the  rest.  But  hy  the 
ancient  lawe  used  here  it  wa»  not  eo.** 
And  he  cites,  as  his  authority,  Glan* 
▼ilf  lib.  7,  c.  2. 

Mr.  Roberts  (in  the  1st  chapter  of 
his  Law  of  WiUs)  observes,  **  if  the 
power  of  disposing  of  land  was  exer- 
cised by  our  Anglo-Saxon  ancestors, 
(tee,  ante,  p.  71,  notes,)  it  seems 
much  less  likely  that  it  originated 


with  themselyes,  than  that  they  adopt- 
ed it  from  those  laws  which  the  Ro- 
man government  had  established  and 
left  standing  in  the  country."  And 
he  adds,  in  a  note,  **  Whether  gavel- 
kind lands  in  Kent  were  deviseable 
by  custom,  seems  to  be  a  matter  in 
dispute.  See  the  arguments  pro  ei 
con.  in  Rob.  Gavel.  235.'' 

(17)  Up  to  the  time  of  King  John 
this  appears  to  have  been  the  case 
with  respect  to  aU  socage  lands. 
Lord  Hale  says,  '*  at  this  day  in 
England,  and  for  very  many  ages 
past,  aU  lands  of  inheritance,  as  weU 
socage  tenures  as  of  knight's  service, 
descend  to  the  eldest  son  ;  unless  in 
Kent,  and  some  other  places,  where 
the  custom  directs  the  descent  to  aU 
the  males,  and  in  some  places  to  the 
youngest.  But,  the  ancient  law  used 
in  England,"  (he  had  just  before  spe- 
cifically referred  to  the  days  of  Hen.  II. 
and  Rich.  I.)  "  though  it  directed 
knight's  services  and  seijeanties  to 
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course  of  descent  all  over  England  (m)  (18)  though  in  par- 
ticular places  particular  customs  prevailed.  These,  among 
other  properties,  distinguished  this  tenure  in  a  most  remark- 
able manner :  and  yet  it  is  said  to  be  only  a  species  of  a 
socage  tenure,  modified  by  the  custom  of  the  country ;  the 
lands  being  holden  by  suit  of  court  and  fealty,  which  is  a 
service  in  its  nature  certain  (n).  Wherefore,  by  a  charter  of 
King  John  (o),  Hubert,  archbishop  of  Canterbury,  was  au- 
thorised to  exchange  the  gavelkind  tenures  holden  of  the  see 
of  Canterbury  into  tenures  by  knight's  service;  and  by  sta- 
tute 31  Hen.  VIII.  c.  3,  for  disgavelling  the  lands  of  divers 
lords  and  gentlemen  in  the  county  of  Kent,  they  are  directed 
to  be  descendible  for  the  future  like  other  lands  which  toere 
never  holden  by '  service  of  socage.  Now  the  immunities 
which  the  tenants  in  gavelkind  enjoyed  (19)  were  such,  as 
we  cannot  conceive  should  be  conferred  upon  mere  plough- 
men and  peasants ;  from  all  which  I  think  it  sufficiently 
clear  that  tenures  in  free  socage  are  in  general  of  a  nobler 
original  than  is  assigned  by  Littleton,  and  after  him  by  the 
bulk  of  our  common  lawyers. 
The  nature  of  Having  thus  distributed  and  distinguished  the  several 
consSLrei!^  spccics  of  tenure  in  free  socage,  I  proceed  next  to  show  that 
this  also  partakes  very  strongly  of  the  feodal  nature.  Which 
may  probably  arise  from  its  ancient  Saxon  original  \  since 

(m)  Glanvil.  1.  7.  c.  3.  (»)  Wright,  211. 

(o)  Spelm.  Cod.  Vet.  Leg.  355. 

descend  to  the  eldest  son,   directed  in  Kent,  enacting  that  "  the  lands  be 

yassalages,  and  socage  lands  to  de-  clearly  changed,  and  be  in  no  wise  de^ 

•dend  to  att  the  sons.*'     (1  Hist,  of  parffM0,bnt  shall  be  to  all  intents  and 

Com.   L.  219,  220.      See  2  Hale's  pnrposes  as  lands  at  the  common  law, 

Hist.  C.  L.  103,  109 ;  as  also,  po9t^  and  as  if  they  had  never  been  of  the 

the  14th  chapter  of  this  Tolnme,  p.  nature  of  gavelkind."     Under  this  act 

202;)  a  question  arose,  whether  the  other 

(18)  See  Vol.  I.  pp.  74,  75.    •  collateral  qualities,  as  weU  as  the  par- 

(19)  Yet  our  author  has  just  fur-  tibilityof  the  lands,  were  taken  away? 
nished  us  with  instances,  showing  how  and  the  Court  of  King's  Bench  unani- 
inferior  the  advantages  of  gSFeUdnd  moualy  held  that  they  were  not;  oon- 
tenure  must  have  been  held,  by  the  sidering  that  if  the  intent  of  parlia- 
parties  applying  for  charters,  and  acts  ment  had  been  to  take  away  all  the 
of  parliament,  to  have  their  lands  dis-  customs,  that  of  partibiHty  would  not 
gavelled.  Besides  the  public  act  men-  have  been  the  only  one  specified, 
tionedbyour  author  in  the  text  above,  (Wi9enum  v.  Cotttm^  T.  Ri^m.  59, 
a  private  act  was  made  in  the  2  &  3  71  •) 

Edw.  VI.  with  respect  to  certain  lands 
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(as  was  before  observed  (p) )  feuds  were  not  unknown  among 
the  SaxoDS,  though  they  did  not  form  a  part  of  their  mili- 
tary policy,  nor  were  drawn  out  into  such  arbitrary  conse- 
quences as  among  the  Normans.  It  seems  therefore  rea- 
sonable to  imagine^  that  socage  tenure  existed  in  much  the 
same  state  before  the  conquest  as  after;  that  in  Kent  it  was 
preserved  with  a  high  hand,  as  our  histories  inform  us  it 
was;  and  that  the  rest  of  the  socage  tenures  dispersed 
through  England  escaped  the  general  fate  of  other  property, 
partly  out  of  favour  and  affection  to  their  particular  owners, 
and  partly  from  their  own  insignificancy :  since  I  do  not 
apprehend  the  number  of  socage  tenures  soon  after  the  con- 
quest to  have  been  very  considerable,  nor  their  value  by  any 
means  large ;  till  by  successive  ^charters  of  enfranchisement  [  *  86  ] 
granted  to  the  tenants,  which  are  particularly  mentioned  by 
Britton  (9),  their  number  and  value  began  to  swell  so  far  as 
to  make  a  distinct,  and  justly  envied,  part  of  our  English 
system  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  oriecinal  ^oem  tenure 

J         '  •  i»     1        •       .    »nd  tenure  in 

Will  evidently  appear  from  a  short  comparison  of  the  inci-  ^^^y  ®^™" 
dents  and  consequences  of  socage  tenure  with  those  of  tenure 
in  chivalry ;  remarking  their  agreement  or  difference  as  we 
go  along. 

1.  In  the  first  place,  then,  both  were  held  of  superior  1.  Both  were 
lords ;  one  of  the  king,  either  immediately,  or  as  lord  para-  toni»°  •"p*""' 
mount,  and  (in  the  latter  case)  of  a  subject  or  mesne  lord 
between  the  king  and  the  tenant. 

2.  Both  were  subject  to  the  feodal  return,  render,  rent (20),  *•  ^nd  were 

•*  .  /  X       -'#  suWect  to  tbe 

or  service  of  some  sort  or  other,  which  arose  from  a  euppo-  feodii  render  or 

scrTioes  (those 

sition  of  an  orimnal  srant  from  the  lord  to  the  tenant.     In  in  the  former 

...  00  /»       1       1  •  n  '      being  certain,  m 

the  military  tenure,  or  more  proper  teud,  this  was  from  its  the  utter  uncer- 
nature  uncertain ;  in  socage,  which  was  a  feud  of  the  im- 
proper kind,  it  was  certain,  fixed,  and  determinate,  (though 
perhaps  nothing  more  than  bare  fealty,)  and  so  continues  to 
this  day. 

3.  Both  were,  from  their  constitution,  universally  subject  'v  J?,?**!****** 
(over  and  above  all  other  renders)  to  the  oath  of  fealty  (21), 

or  mutual  bond  of  obligation  between  the  lord  and  tenant  (r). 

(p)  Page  48.  (q)  C.  66.  (r)  Utt.  s.  117,  131. 


(20)  See  Vol.  III.  p.  230.  (21)  Ibid. 
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Which  oath  of  fealty  usually  draws  after  it  suit  to  the  lord's 
court.     And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upon  his  tenants 
to  take  in  his  court  baron ;  if  it  be  only  for  the  reason  given 
by  Littleton  (s),  that  if  it  be  neglected,  it  will  by  long  con- 
tinuance of  time  grow  out  of  memory  (as  doubtless  it  fre- 
quently hath  done)  whether  the  land  be  holden  of  the  lord 
or  not;  and  so  he  may  lose  his  seignory,  and  the  profit 
which  may  accrue  to  him  by  escheats  and  other  contingen- 
cies (0- 
4.  To  aidi  for         4.  The  tcuurc  in  socage  was  subject,  of  common  right,  to 
eldest  son,  and    aids  (22)  for  knighting  the  son  and  marrying  the  eldest 
thl  ddeS^"^      daugh*ter  (u) :  which  were  fixed  by  the  statute  Westm.  1, 
lort:     ^    ^    c.  36,  at  20«.  for  every  20/.  per  annum  so  held ;  as  in  knight- 
[  *87  ]     service.    These  aids,  as  in  tenure  by  chivalry,  were  originally 
mere  benevolences,  though  afterwards  claimed  as  matter  of 
right;  but  were  all  abolished  by  the  statute  10  Car.  II. 
5.^d^to         5.  Relief  is  due  upon  socage  tenure,  as  well  as  upon 
the  mode  of  tak-  tcuure  in  chivalry :  but  the  manner  of  taking  it  is  very  di& 
enl^         *    ferent.     The  relief  on  a  knight's  fee  was  52.,  or  one  quarter 
of  the  supposed  value  of  the  land ;  but  a  socage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  same  either  great  or  small  (tr):  and  therefore  Bracton  (x) 
will  not  allow  this  to  be  properly  a  relief,  but  qucBdam  prcB* 
statio  loco  relevii  in  recognitionem  dominL      So  too   the 
statute  28  Edw.  I.  c.  1,  declares,  that  a  free  sokeman  shall 
give  no  reliefs  but  shall  double  his  rent  after  the  death  of 
his  ancestor,  according  to  that  which  he  hath  used  to  pay 
his  lord,  and  shall  not  be  grieved  above  measure.    Reliefs 
in  knight-service  were  only  payable,  if  the  heir  at  the  death 
of  his  ancestor  was  of  full  age :  but  in  socage  they  were  due 
even  though  the  heir  was  under  age,  because  the  lord  has 
no  wardship  over  him  (y).    The  statute  of  Charles  II.  re- 
serves the  reliefs  incident  to  socage  tenures ;  and  therefore, 
wherever  lands  in  fee-simple  are  holden  by  a  rent  (23), 

(«)  s.  130.  («)  Co.  Litt.  91. 

(t)  Eo  maxime  praftandum  fst^  ne  {w)  Litt.  s.  126. 

dulnum  reddaiurjus  domini  et  vetu^-  (x)  L.  2,  c.  37,  s.  8. 

tote   tenyxirit  obicuretur,    (Corvin.  (y)  litt.  s.  127. 
Jus.  Feod.  1.  2,  t.  7.) 


(22)  Ste  ante,  the  note  to  p.  63.  (23)  Where  no  rent  is  reienred,  no 
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relief  is  still  due  of  common  right  upon  the  death  of  a 
tenant  (z). 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants 
in  capite,  as  well  as  to  those  by  knight-service  (a).  But 
tenancy  in  capite  as  well  as  primer  seisins  are,  among  the 
other  feodal  burthens,  entirely  abolished  by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage ;  but  of 
a  nature  very  different  from  that  incident  to  knight-ser- 
vice (24).  For  if  the  inheritance  descend  to  an  infont  un- 
der fourteen,  the  wardship  of  him  does  not,  nor  ever  did, 
belong  to  the  lord  of  the  fee ;  because,  in  this  tenure,  no 
military  or  ^other  personal  service  being  required,  there  was 
no  occasion  for  the  lord  to  take  the  profits,  in  order  to  pro- 
vide a  proper  substitute  for  his  infant  tenant ;  but  his  nearest 
relation  (to  whom  the  inheritance  cannot  descend)  shall  be 
his  guardian  in  socage,  and  have  the  custody  of  his  land  and 
body  till  he  nrrives  at  the  age  of  fourteen.  The  guardian 
must  be  such  a  one,  to  whom  the  inheritance  by  no  possi- 
bility (25)  can  descend ;  as  was  fully  explained,  together 
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8.  Primer  teUin 
WM  alao  incident 
to  the  king's 
socage  tenant! 
meofNle. 


7.  Wardtkip  waa 
also  incident  to 
tenure  in  socage, 
but  differed  in 
its  nature  from 
that  in  knight- 
senrioe : 


[♦88  ] 


(jr)  3  Ler.  145. 


(a)  Co.  litt.  n. 


The  guardian 
must  be  the 
nearest  relation 
to  whom  the 
inheritance 
eould,  by  no 
poMibility,  dp- 
seend : 


rdief  i§  pftyable.  As  to  the  relief  and 
]>rimer  seisin,  to  which  Unds  held  by 
knight's  serrice  were  sabject,  see  ox/ey 
pp.  65,  66,  67. 

(24)  See  m/e,  the  notes  to  pp.  68 
and  71. 

(25)  Mr.  Hargrave  0n  his  5th  note 
to  Co.  litt.  88  b)  intimates,  that  this 
role  should  be  confined  to  possibility 
of  hmmediate  descent.  If  this  be  not 
•o,  supposing  an  infant  were  entitled 
to  lands  and  his  father  living,  the 
fiitber  might  be  depriyed  of  the 
guardianship;  for,  tbe  infant's  heir 
might  be  a  person  to  whom  the  fa- 
tiier  might,  eren  according  to  the  old 
feudal  law  of  descent,  have  been  heir. 
(See  ante,  p.  13,  note  27.) 

The  guardianship  of  a  father,  by  our 
law,  which  in  this  instance  is  founded 
on  the  law  of  nature,  continues,  with 
respect  to  his  son  and  heir  apparent, 
till  that  soa  attains  the  age  of  twenty- 
one  years :  but  it  so  continues  with  re- 
tpeet  to  the  custody  of  the  body  only. 


(The  Kmg  y.  Tkorp,  Comyn,  28 ;  S,  C 
Carth.  386.)  According  to  the  strict 
language  of  our  Uw,  an  heir  apparent 
alone  can  be  the  subject  of  guardian- 
ship by  nature.  (Iiateiife*9  eoie,  3 
Rep.  38.)  But  this  technical  con- 
struction must  not  lead  us  to  conclude 
that  parents  have  not  any  right  to  the 
custody  of  their  other  chfldren ;  for 
our  law  gives  the  custody  of  thenr  to 
their  parents  tiU  the  age  of  fourteen, 
by  the  guardianship  o(  nurture.  (S,  C) 
And  the  statute  of  12  Charles  II.  c.  24, 
empowers  a  father  (though  himself 
under  twenty-one)  by  deed  or  wiU, 
attested  by  two  witnesses,  to  appoint 
guardians  to  aU  his  children  under 
twenty-one,  and  unmarried  at  his  de- 
cease, or  bom  after ;  such  guardian- 
ship to  last  till  the  children  attain  the 
age  of  twenty-one,  or  for  any  less 
time,  and  the  appointment  to  be  effec- 
tual against  all  claiming  as  guardians 
in  socage  or  otherwise,  the  testamen- 
tary guardian  having  the  custody,  not 
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with  the  reasons  for  it,  in  the  former  book  of  these  com- 
and  the  ward-     mentaries  (ft).     At  fourteen  this  wardship  in  socage  ceases ; 

■hip  ceased  at  r  o 

'""'^°-  (J)  Vol.  I.  p.  461. 


only  of  the  children's  pertons,  but  of  fiiU  age,  deniei  iU  legal  eziatence  as  to 

their  estate,  both  real  and  personal,  his  other  children,  is  a  revolting  ab- 

(See  Vol.  I.  pp.  453,  461.)  surdity. 

Thus,  it  seems,  a  father  may,  by        It  is  believed  that  the  right  of  pa- 

wiU,  delegate  to  any  stranger  whom  rents  to  the  custody  of  all  their  chil- 

he  chooses  to  select,  a  much  more  ex-  dren  under  age,  might  be  settled  more 

tensive  power  than  the  letter  of  the  satisfisctorily  and  clearly  than  it  is  at 

law  gives  to  himself  whilst  he  lives ;  present ;  and  that  the  powers  with 

for,  the  guardianship  of  nurture,  as  which  parents  are  intrusted  for  the 

we  have  just  seen,  expires  at  fhe  same  benefit  and  protection  of  their  infant 

time  as  guardiaQship  in  socage  does,  children,  might  safely  be  enlaiged  in 

namely,  when  the  infsnt  attains  the  some  respects.    It  is  not  consonant 

age  of  fourteen.    This  is  not,  in  the-  with  good  feeling,  or  with  good  sense, 

ory  at  all  events,  quite  satisfactory ;  that  a  father,  in  order  to  support  an 

and  though  the  deficiency  of  legal  action  at  law  for  the  grossest  injury 

power  intrusted  to  a  living  parent,  which  can  be  done  to  his  daughter, 

for  the  protection  of  his  children's  should  be  compelled  to  have  recourse 

persons  and  interests,  may,  in  most  to  a  paltry  fiction :    and  there  are 

cases,  be  in  great  measure  supplied  many  conceivable  cases  in  which  the 

by  the  Court  of  Chancery,  when  ap-  time  of  the  Court  of  Chancery  might 

plication  is  made  thereto  in  due  time ;  be  well  spared,  if  the  limits  of  paternal 

and,  in  some  cases,  the  jurisdiction  of  guardianship,  and  the  powers  attached 

that  court  may  afford  both  preventive  thereto,  were  properly  extended  and 

and  correedve  remedies,  by  the  exer-  defined. 

cise  of  powers  with  which  it  would  be        The  present  writer,  however,  de- 

neither  proper  nor  practicable  to  arm  sires  not  to  be  misunderstood  as  if  he 

every  parent ;  still,  this  intervention  doubted  either  the  right  or  the  public 

is  not,  in  any  case,  to  be  obtained  advantage  of  that  general  jurisdiction 

without  expense,  and  must  frequently  which  the  Court  of  Chancery  maintains 

be  attended  with  painful  disclosures  over  all  infants.    It  has  been  said,  in- 

of  the  private  affairs  of  families,  and  deed,  that  the  control  originated  in 

have  a  tendency  to  loosen  the  tie  of  usurpation ;  but  this  is  much  less 

natural  connexion,  by  t^wu^hing  a  child  dear  than  that  its  exercise  has  been 

that  he  must  look  up,  not  to  his  pa-  most  beneficial,  and  that,   in  many 

rent,  but  to  others,  both  for  protec-  cases,  its  supeiintendance  could  not 

lion  and  control.    There  appears  to  be  renounced  without  opening  a  door 

be  no  very  obvious  reason  why  the  to  very  serious  mischiefs.    There  can 

powers  which  are  given  to  a  guardian  be  no   disrespect,  however,  to   the 

by  nurture  or  in  socage,  for  the  bene-  court,  in  wisUng  that  its  tune  were 

fit  of  infimts,  tiU  they  reach  the  age  economixed  by  exempting  it  from  ap- 

of  fburteen,  should  not  be  continued  plications  in  cases  which  might  be 

till  the  age  of  twenty-one :  and  it  is  otherwise  provided  for,  and  that  it 

not  too  much  to  say,  that  the  techni-  should  be  called  upon  only  when  there 


cal  rule,  which,  whilst  it  recognizes     arises  '*  digmm  vimdiee  modm.** 

a  father's  guardianship  by  nature  as         There  is  no  sort  of  doubt,  that  the 

respects  his  heir,  tiU  that  heir  is  of     Court  of  Chancery,  representing  the 
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and  the  heir  may  oust  the  guardian,  and  call  him  to  account 
for  the  rents  and  profits  (c) :  for  at  this  age  the  law  sup- 
poses him  capable  of  choosing  a  guardian  for  himself.  It 
was  in  this  particular,  of  wardship,  as  also  in  that  of  mar- 
riage, and  in  the  certainty  of  the  render  or  service,  that  the 
socage  tenures  had  so  much  the  advantage  of  the  military 
ones.  But  as  the  wardship  ceased  at  fourteen,  there  was 
this  disadvantage  attending  it :  that  young  heirs,  being  left 
at  so  tender  an  age  to  choose  their  own  guardians  till 
twenty-one,  might  make  an  improvident  choice.  Therefore, 
when  almost  all  the  lands  in  the  kingdom  were  turned  into 
socage  tenures,  the  same  statute  12  Car.  II.  c.  24,  enacted, 
that  it  should  be  in  the  power  of  any  father  by  will  to  ap- 
point a  guardian,  till  his  child  should  attain  the  age  of 
twenty-one.  And,  if  no  such  appointment  be  made,  the 
Court  of  Chancery  will  frequently  interpose,  and  name  a 
guardian,  to  prevent  an  infant  heir  from  improvidently  ex- 
posing himself  to  ruin. 

8.  Marriage,  or  the  valor  maritagii,  was  not  in  socage  s.  Mamagif,  tn 
tenure  any  perquisite  or  advantage  to  the  guardian,  but  n'^^i^un^'e 'to 
rather  the  reverse.     For,  if  the  guardian  married  his  ward    *  ^*     *°* 
under  the  age  of  fourteen,  he  was  bound  to  account  to  the 
ward  for  the  value  of  the  marriage,  even  though  he  took 

(c)  Liu.  8.  123  ;  Co.  litt.  89. 

kiiig  M  parent  patri€Bt  baa  a  juriadic-  neville  v.  De  Mannemlle,  10  Yea.  61  ; 

tion  now  perfectly  eatabliahed,  to  con-  Whitfield  ▼.  Haleti  12  Yea.  492.)    In 

trol  the  right  of  a  father  to  the  pos-  the  reporta  of  the  caaea  cited,  moat 

aeaaion  of  hia  child,  whenever  the  of  the  other  inatancea  in  which  the 

welftre  of  the  child  imperatlTely  re-  jnriadiction  in  qneation  baa  been  ex- 

qnirea  ao  atrong  a  meaanre.    In  the  erciaed,  are  adverted  to,  and  whoever 

words  of  Lord  Eldon,  "  the  conrt  baa  examinea  them  will  find  that  the  power 

interpoaed  in  many  inatancea  of  this  baa  beenwielded  by  considerate  bands. 

Bort,  but  the  application  ia  one  of  the  (See  YoL  I.  p.  451 ;  Yol.  III.  p.  427.) 
most  aerloQS  and  important  nature ;         The  control  of  the  Conrt  of  Chan- 

tbe  interposition  of  the  conrt  stands  eery  over  the  property  of  infanta  who 

upon  principlea  which  it  ought  not  to  are  made  its  wards,  is  of  course  abso- 

put  into  operation  without  keeping  in  lute ;  and  many  atatutes,  (the  marriage 

view  aU  the  feelinga  of  a  parent's  act  and  others,)  in  effect,  recognize 

heart,   and  all  the  principlea  of  the  the  chancellor  as  the  constitutional 

common  law  with  respect  to  a  parent's  depositary  of  that  part  of  the  king's 

rights.'*     {WeUttley  v.  The  Duke  qf  prerogative  or  paternal  duty,  (which- 

Bea^fort,  1  Rnsa.  19 ;  and  see  Lyotu  ever  it  may  most  properly  be  called) 

V.  Blekkm^  Jaoob'a  Rep.  262 ;  Shelley  which  consists  of  the  guardianship  of 

V.  Wettbrooke^  Ibid.  266  ;  De  Man-  his  infant  subjects. 
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9.  Ftna  for 
alienation  were 
due  for  lands 
holden  of  the 
king  in  capite 
by  socage  te- 
nure. 


\O.E»dteaia 
also  Incident  to 
tenure  in  so- 
cage. 


Tenure  by 
knisht-senrice 
abolished  at  the 
restoration ; 
since  which  all 
lands  have  been 
held  in  socage. 


The  other 
grand  diyision  of 
tenure  is  that  of 
tiUenage,  which 
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nothing  for  it,  unless  he-married  him  to  advantage  (cf ).  For, 
the  law  in  favour  of  infants  is  always  jealous  of  guardians, 
and  therefore  in  this  case  it  made  them  account,  not  only 
for  what  they  did^  but  also  for  what  they  mighty  receive  on 
the  infant's  behalf:  *Iest  by  some  collusion  the  guardian' 
should  have  received  the  value,  and  not  brought  it  to  ac- 
count :  but  the  statute  having  destroyed  all  values  of  mar- 
riages, this  doctrine  of  course  hath  ceased  with  them.  At 
fourteen  years  of  age  the  ward  might  have  disposed  of  him* 
self  in  marriage,  without  any  consent  of  his  guardian,  till 
the  late  act  for  preventing  clandestine  marriages.  These 
doctrines  of  wardship  and  marriage  in  socage  tenure  were 
so  diametrically  opposite  to  those  in  knight-service,  and  so 
entirely  agree  with  those  parts  of  King  Edward's  laws;  that 
were  restored  by  Henry  the  first's  charter,  as  might  alone 
convince  us  that  socage  was  of  a  higher  original  than  the 
Norman  conquest. 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  socage  tenure  (26),  as  well 
as  in  case  of  tenure  by  knight-service :  for  the  statutes  that 
relate  to  this  point,  and  Sir  Edward  Coke's  comment  on 
them  (e),  speak  generally  of  all  tenants  in  capite,  without 
making  any  distinction :  but  now  all  fines  for  alienation  are 
demolished  by  the  statute  of  Charles  the  second. 

10.  Escheats  are  equally  incident  to  tenure  in  socage,  as 
they  were  to  tenure  by  knight-service ;  except  only  in  gavel- 
kind lands,  which  are  (as  is  before  mentioned)  subject  to  no 
escheats  for  felony  (27),  though  they  are  to  escheats  for 
want  of  heirs  (/). 

Thus  much  for  the  two  grand  species  of  tenure,  under 
which  almost  all  the  free  lands  of  the  kingdom  were  holden 
till  the  restoration  in  1660,  when  the  former  was  abolished 
and  sunk  into  the  latter :  so  that  the  lands  of  both  sorts 
are  now  holden  by  one  universal  tenure  of  free  and  common 
socage. 

The  other  grand  division  of  tenure,  mentioned  by  Brac- 
ton  as  cited  in  the  preceding  chapter,  is  thai  o(  villenage, 


(d)  litt.  8. 123. 


(0  1  Inst.  73  ;  2  Ixut  65,  66,  67. 
if)  Wright,  210. 


(26)  See  anie,  p.  77,  note. 


(27)  See  ante,  p.  72,  note. 
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as  coDtradistiDguished  from  liberum  tenementtm^  or  frank  ^vl^cT^ 
tenure.     And  this  (we  may  remember)  he  sabdivided  into 
two  classes,  pure  and  privileged  villenage :  from  whence 
have  arisen  two  other  species  of  our  modem  tenures. 

*III.  From  the  tenure  of  pure  villenage  have  sprung  our  iii.  From  the 
present  copyhold  tenures,  or  tenure  by  copy  of  court-roll  at  sprung  the  copv- 
the  will  of  the  lord :  in  order  to  obtain  a  clear  idea  of  which  the  p^wnifday. 
it  will  be  previously  necessary  to  take  a  short  view  of  the    [  *  90  ] 
original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  constitu-  origin  and  na- 

,        ,  ,  .  tuie  ox  manors* 

tion,  though  perhaps  differing  a  little,  in  some  immaterial 
circumstances,  from  those  that  exist  at  this  day  (^):  just 
as  we  observed  of  feuds,  that  they  were  partly  known  to 
our  ancestors,  even  before  the  Norman  conquest.  A  manor, 
manerium,  a  manendo  (28),  because  the  usual  residence  of 
the  owner  seems  to  have  been  a  district  of  ground,  held  by 
lords  or  great  personages,  who  kept  in  their  own  hands  so 
much  land  as  was  necessary  for  the  use  of  their  families, 
which  were  called  terrae  dominicales  or  demesne  lands; 
being  occupied  by  the  lord,  or  dominus  manerii^  and  his 
servants.  The  other,  or  tenemental,  lands  they  distributed  original  modes 
among  their  tenants:  which,  from  the  different  modes  of So?uS£f'"*' 
tenure,  were  distinguished  by  two  different  names.  First, 
hook'land,  or  charter  land,  which  was  held  by  deed  under  hook-umd; 
certain  rents  and  free-services,  and  in  effect  differed  nothing 
from  the  free-socage  lands  (Ji) :  and  from  hence  have  arisen 
most  of  the  freehold  (29)  tenants  who  hold  of  particular 


{g)  Co.  Cop.  8.  2  &  10. 


(A)  Ibid.  8.  3. 


(28)  Mr.  Watkins  (1  Treat,  of  Cop. 
7,)  following  Lord  Coke,  (Copyh.  p. 
52,)  prefers  that  derivation  of  the  word 
manor,  which  brings  it  from  the  Nor- 
man French  word  memert  to  gnide ; 
aa  most  agreeing  with  the  nature  of  a 
manor,  aU  the  tenants  of  which  were 
nnder  the  guidance  of  the  lord  there- 
of. Lord  Coke  held  this  etymology 
most  probable,  because  (he  says)  a 
manor  signifies  the  jurisdiction  and 
royalty  incorporate,  rather  than  the 
land  or  site.  Whatever  the  deriva- 
tioD  of  the  woi^  may  be,  it  is  certain, 
that  the  jurlBdiction  was,  as  our  author 


himself  informs  us,  at  least  as  essen- 
tial to  the  constitution  of  a  manor,  (or 
lordship  or  barony,)  as  a  mansion 
house  ever  was. 

(29)  See  poMt,  pp.  99,  100.  Our 
author  wrote  a  distinct  treatise,  the 
express  object  of  which  was  to  esta- 
blish, that  tenants  who  hold  by  copy 
of  court-roll  according  to  the  custom 
of  a  manor,  though  not  at  the  will  of 
the  lord,  are  not  freeholders.  And  his 
arguments  were  thought  by  the  legis- 
lature to  have  so  much  weight,  that 
an  act  was  passed  (31  Geo.  II.  c.  14,) 
enacting,  that  no  person  who  held  his 
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folk-land. 


Coarts-baron. 


[  •oi  ] 


manorSf  and  owe  suit  and  service  to  the  same*  The  other 
species  was  c^XleA  folk-landy  which  was  held  by  no  assurance 
in  writing,  but  distributed  among  the  common  folk  or  people 
at  the  pleasure  of  the  lord,  and  resumed  at  his  discretion ; 
being  indeed  land  held  in  villenage,  which  we  shall  pre- 
sently describe  more  at  large.  The  residue  of  the  manor 
being  uncultivated,  was  termed  the  lord's  waste,  and  served 
for  public  roads,  and  for  common  of  pasture  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as  they 
still  are  lordships :  and  each  lord  or  baron  was  empowered 
to  hold  a  domestic  court,  called  the  court-baron  (30),  for 
redressing  misdemeanors  and  nuisances  within  the  manor; 
and  for  settling  disputes  of  property  among  the  tenants. 
This  court  is  an  inseparable  ingredient  of  every  manor ;  and 
if  the  number  *of  suitors  should  so  fail  as  not  to  leave  suf- 
ficient to  make  a  jury  or  homage,  that  is,  two  tenants  at 
least,  the  manor  itself  is  lost  (31). 
All  manors  exist-  In  the  early  times  of  our  legal  constitution,  the  king's 
musVhafe  exut-  greater  barons,  who  had  a  large  extent  of  territory  held 
fate  of  oMfl^eL)!  under  the  crown,  granted  out  frequently  smaller  manors  to 
^'  ^'  '  inferior  persons  to  be  holden  of  themselves :  which  do  there- 
fore now  continue  to  be  held  under  a  superior  lord,  who  is 
called  in  such  cases  the  lord  paramount  over  all  these 
manors ;  and  his  seignory  is  frequently  termed  an  honour, 
not  a  manor,  especially  if  it  hath  belonged  to  an  ancient 
feodal  baron,  or  hath  been  at  any  time  in  the  hands  of  the 
crown.  In  imitation  whereof  these  inferior  lords  began  to 
carve  out  and  grant  to  others  still  more  minute  estates,  to  be 
held  as  of  themselves,  and  were  so  proceeding  downwards 
in  infinitum,  till  the  superior  lords  observed,  that  by  this 


estate  by  copy  of  court-roll,  should 
be  entitled  thereby  to  vote  at  the  elec- 
tion of  any  knight  of  a  shire.  But, 
now,  by  the  19th  section  of  the  sta- 
tute of  2  6ul.  IV.  c.  45,  property  of 
this  description,  if  of  the  yearly  value 
of  10/.  gives  an  unquestionable  quali- 
fication. (As  to  the  nature  of  such 
tenures,  see  Roe  v.  Vernon  and  Vy»e, 
5  East,  83  ;  and  see  Doe  v.  Danvere, 
7  East,  299 ;  Broum  v.  JUnclhu,  7 
East,  428  ;but  see  also,  eonira,  Rogers 
▼.  Bradley  t  2  Vent.  144  ;  Hughee  v. 


Harrye,  Cro.  Car.  229 ;  Gate  ▼.  Noble, 
Carth.  •132. 

(30)  See  ante,  p.  54  ;  pott,  p.  365  ; 
Vol.  III.  p.  33. 

(31)  See  Glover  v.  Ziwe,  3  T.  R. 
447.  But  see,  contra,  Longv,  Heming, 
Cro.  Eliz.  210,  and  Co.  Litt.  58  a ; 
1  Anderson,  257.  The  manor,  it  should 
seem,  may  continue  to  exist,  though 
the  power  of  holding  a  court-baron 
may  be  gone,  for  want  of  a  sufficient 
number  of  suitors.  See  Soame  v.  Ire- 
land, 10  East,  260. 
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method  of  subinfeudation  (32)  they  lost  all  their  feodal 
profits  of  wardships,  marriages,  and  escheats,  which  fell 
into  the  hands  of  these  mesne  or  middle  lords,  who  were  the 
immediate  superiors  of  the  terre-tenanty  or  him  who  occupied 
the  land :  and  also  that  the  mesne  lords  themselves  were  so 
impoverished  thereby,  that  they  were  disabled  from  per- 
forming their  services  to  their  own  superioife.  This  oc* 
casioned  first,  that  provision  in  the  thirty-second  chapter  of 
tnagjui  avrtay  9  Hen.  III.  (which  is  not  to  be  found  in  the 
first  charter  granted  by  that  prince,  nor  in  the  great  charter 
of  King  John  (t) ),  that  no  man  should  either  give  or  sell  his 
land,  without  reserving  sufficient  to  answer  the  demand  of 
his  lord ;  and,  afterwards,  the  statute  of  Westm.  3,  or  quia 
emptoresy  18  Edw.  I.  c.  1,  which  directs,  that,  upon  all  sales 
or  feofiments  of  land,  the  feofiee  shall  hold  the  same,  not 
of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee,  of 
whom  such  feoffor  himself  held  it.  But  these  provisions 
not  extending  to  the  king^s  own  tenants  in  capite^  the  like 
law  concerning  them  is  declared  by  the  statutes  of  prerogor' 
tifsa  regiSf  17  Edw.  II.  c.  6,  and  of  34  Edw.  III.  c.  16,  by 
which  last  all  subinfeudations,  previous  to  the  reign  of  King 
^Edward  I.,  were  confirmed :  but  all  subsequent  to  that  [  *  92  ] 
period  were  left  open  to  the  king's  prerogative.  And  from 
hence  it  is  clear,  that  all  manors  existing  at  this  day,  must 
have  existed  as  early  as  king  Edward  the  fii*st ;  for  it  is 
essential  to  a  manor,  that  there  be  tenants  who  hold  of  the 
lord  ;  and,  by  the  operation  of  these  statutes,  no  tenant  in 
capite  since  the  accession  of  that  prince,  and  no  tenant  of  a 
common  lord  since  the  statute  of  quia  emptoresy  could  create 
any  new  tenants  to  hold  of  himself  (33). 

Now,  with  regard  to  the  folk-land,  or  estates  held  in  vil-  The  nature  of 
lenage,  this  was  a  species  of  tenure  neither  strictly  feodal,  lenage. 
Norman  or  Saxon;  but  mixed  and  compounded  of  them 
all  (k) :  and  which  also,  on  account  of  the  heriots  (34)  that 

(i)  See  the  Oxford  editions  of  the         (k)  Wright,  215. 
chnten. 


(32)  See  trnte,  the  note  to  p.  72.  tailed  in  part,  po9t,  p.  97,  and  more 

(33)  See  ante,  the  note  to  p.  43  ;  folly  in  pp.  422,  424,  which  see,  with 
9adpo9ty  p.  289.  the  notes  thereto. 

(34)  The  nature  of  heriots  is  de- 
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usually  attend  it,  may  seem  to  have  somewhat  Danish  in  its 
composition.  Under  the  Saxon  goyemment  there  were,  as 
.Sir  William  Temple  speaks  (Z),  a  sort  of  people  in  a  condition 
of  downright  servitude  (36),  used  and  employed  in  the 
most  servile  works,  and  belonging,  both  they,  their  chil- 
dren, and  effects,  to  the  lord  of  the  soil,  like  the  rest  of  the 
cattle  or  sto6k  upon  it.  These  seem  to  have  been  those  who 
held  what  was  called  the  folk-land,  from  which  they  were 
removeable  at  the  lord's  pleasure.  On  the  arrival  of  the  Nor- 
mans here,  it  seems  not  improbable,  that  they  who  were 
strangers  to  any  other  than  a  feodal  state,  might  give  some 
sparks  of  enfranchisement  to  such  wretched  persons  as  fell 
to  their  share,  by  admitting  them  as  well  as  others,  to  the 
oath  of  fealty  ;  which  conferred  a  right  of  protection,  and 
raised  the  tenant  to  a  kind  of  estate  superior  to  downright 
Th«  **2i*?  ii  slavery,  but  inferior  to  every  other  condition  (m).  This  they 
leina.  and  were  called  villeuagc,  and  the  tenants  villeins,  either  from  the 
word  vilis  (36),  or  else,  as  Sir  Edward  Coke  tells  us  (vt),  a 
villa  ;  because  they  lived  chiefly  in  villages,  and  were  em- 
ployed in  rustic  works  of  the  most  sordid  kind :  resembling 
the  Spartan  helotes,  to  whom  alone  the  culture  of  the  lands 
was  consigned;  their  rugged  masters,  like  our  northern 
ancestors,  esteeming  war  the  only  honourable  employment 
of  mankind. 
[  *  93  ]  *  These  villeins,  belonging  principally  to  lords  of  manors, 
^S^^^^dto  ^6^6  either  villeins  regardant,  that  is,  annexed  to  the  manor 

the  manor ;  or  ^^  ^^^^  .  ^j.  ^jg^  ^j^^y  ^^^^  ^^  ffroSS,  OT  at  large,  that  is,  an- 
nexed to  the  nexed  to  the  person  of  the  lord,  and  transferrible  by  deed 
Ford,  and  trans-   from  ouc  owucr  to  another  (o).     They  could  not  leave  their 

f errible hy deed :  i    _j      -.i        ,    i  •  .     .  i_    x  'rl^t- 

lord  Without  nis  permission ;  but  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beasts  or  other  chattels.  They  held  indeed  small 
portions  of  land  by  way  of  sustaining  themselves  and  fami- 
lies ;  but  it  was  at  the  mere  will  of  the  lord,  who  might  dis- 
possess them  whenever  he  pleased ;  and  it  was  upon  villein 

(/)  Introd.  Hist.  Engl.  59.  (»)  1  Inat.  116. 

(m)  Wright,  217.  (o)  litt.  8.  181. 


(35)  A  pleasant  iUostration  of  that         (36)  See  ante,  the  note  at  the  foot 
Saxon  liberty  which  our  author  is  so  of  p.  53,  which  is  partly  Mr.  Chris- 
fond  of  eulogixing.     See  pp.  81  and  tian's. 
423,  with  the  notes. 
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servioes,  that  is,  to  cany  out  dung,  to  hedge  and  ditch  the 
lofd's  demesnes,  and  any  other  the  meanest  offices  (p) :  and 
their  services  were  not  only  base,  but  uncertain  both  as  to 
their  time  and  quantity  (q).    A  villein,  in  short,  was  in  much 
the  same  state  with  us,  as  Lord  Molesworth  (r)  describes  to 
be  that  of  the  boors  in  Denmark,  and  which  Stiemhook  («) 
attributes  also  to  the  traals  or  slaves  in  Sweden ;  which 
confirms  the  probability  of  their  being  in  some  degree  mo- 
numents of  the  Danish  tyranny.     A  villein  could  acquire  no  andcouu  ac 
property  either  in  lands  or  goods :  but,  if  he  purchased  p^JtyT  ^'"" 
either,  the  lord  might  enter  upon  them,  oust  the  villein,  and 
seize  them  to  his  own  use,  unless  he  contrived  to  dispose  of 
them  again  before  the  lord  had  seized  them ;  for  the  lord 
had  then  lost  his  opportunity  (t). 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  Therighte  and 

•11    •  J    A  U-     J  il*       X  -.1  liabilities  of 

TiUem  presumed  to  marry  his  daughter  to  any  one  without  t)"^  viiieins. 
leave  from  the  lord  («) :  and,  by  the  common  law,  the  lord 
might  also  bring  an  action  against  the  husband  for  damages 
in  thus  purloining  his  property  (tr).  For  the  children  of  vil- 
leins were  also  in  the  same  state  of  bondage  with  their  pa- 
*rents ;  whence  they  were  called  in  Latin,  nativi,  which  gave  [  '*^  94  ] 
rise  to  the  female  appellation  of  a  villein,  who  was  called  a 
neife(x).  In  case  of  a  marriage  between  a  freeman  and  a 
neife,  or  a  villein  and  a  freewoman,  the  issue  followed  the 
condition  of  the  fttther,  being  free  if  he  was  free,  and  villein 
if  he  was  villein ;  contrary  to  the  maxim  of  the  civil  law, 
that  partus  sequitur  ventrem.  But  no  bastard  could  be  born 
a  villein,  because,  by  another  maxim  of  ourlaw,  he  is  nuUius 
fiHus:  and  as  he  can  gain  nothing  by  inheritance,  it  were 

Ci>)  latt.  «.  172.  (r)  C.  8. 

{q)  Ilie  gni  tenet  t»  vUlenagio  f octet  («)  De  jure  Sueonum,  1.  2,  c.  4. 

qmiequid   ei  praeceptum  fuerit^  nee  (/)  Utt.  8.  177. 

scirt  debet  mro  quid  faeere  debet  m  («)  Co.  Lkt.  140. 

erg§tmo,  ei  temper  tfnebitur  ad  ineer-  (to)  Lttt.  8.  202. 

fo.     (Bncton,  1. 4,  tr.  1,  c.  28.)  (37)  (jt)  Ldtt.  s.  187. 
[See  pott,  p.  423,  n.  2.] 


(37)  **  Una  is  an  eloquent  descrip-  Coke  tells  us,  the  lord  may  beat  his 

tion  of  alayery.     Villeins  were   not  TiUetn,  and  if  it  be  without  cause,  he 

protected  by  magna  charta ;   nuUut  cannot  have  any  remedy.     What  a 

liber  homo  eapiatvr  vel  imprittmetur,  degraded  condition  for  a  being  endued 

&c.  was  cantiottsly  expressed,  to  ex-  with  reason  I'* — Ch. 
elude  the  poor  villein;  for,  as  Lord 

VOL.  II.  M 
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Mode  of  CTilhia 
chising  them. 


hard  that  he  should  lose  his  natural  freedom  by  it(y).  The 
law  however  protected  the  persons  of  Tilleins,  as  the  king's 
subjects,  against  atrocious  injuries  of  the  lord :  for  he  might 
not  kill  or  maim  his  villein  (z) :  though  he  might  beat  him 
with  impunity,  since  the  villein  had  no  action  or  remedy 
at  law  against  his  lord,  but  in  case  of  the  murder  of  his  an* 
cestor,  or  the  maim  of  his  own  person.  Neifes  indeed 
had  also  an  appeal  of  rape  in  case  of  the  lord  violated  them 
by  force  (a). 

Villeins  might  be  enfranchised  by  manumissi(Hi|  which  is 
either  express  or  implied  :  express,  as  where  a  man  granted 
to  the  villein  a  deed  of  manumission (6) :  implied,  as  where 
a  man  bound  himself  in  a  bond  to  his  villein  for  a  sum  of 
money,  granted  him  an  annuity  by  deed,  or  gave  him  an  es- 
state  in  fee,  for  life  or  years  (c) ;  for  this  was  dealing  with  his 
villein  on  the' footing  of  a  freeman,  it  was  in  some  of  the  in- 
stances giving  him  an  action  against  his  lord,  and  in  others 
vesting  in  him  an  ownership  entirely  inconsistent  with  his 
former  state  of  bondage.  So  also  if  the  lord  brought  an 
action  against  his  villein,  this  enfranchised  him  (d) ;  for,  as 
the  lord  might  have  a  short  remedy  against  his  villein,  by 
seizing  his  goods,  (which  was  more  than  equivalent  to  any 
damages  he  could  recover,)  the  law,  which  is  always  ready 
to  catch  at  any  thing  in  favour  of  liberty,  presumed  that  by 
bringing  this  action  he  meant  to  set  his  vUlein  on  the  same 
[  *  96  ]  footing  with  himself,  and  therefore  held  it  an  implied  *ma- 
numission.  But,  in  case  the  lord  indicted  him  for  felony, 
it  was  otherwise ;  for  the  lord  could  not  inflict  a  capital 
punishment  on  his  villein,  without  calling  in  the  assistance 
of  the  law. 

Villeins,  by  these  and  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords  ;  and  in  par- 
ticular strengthened  the  tenure  of  their  estates  to  that  de- 
gree, that  they  came  to  have  in  them  an  interest  in  many 
places  full  as  good,  in  others  better  than  their  lords.  For 
the  goodnature  and  benevolence  of  many  lords  of  manors 
having,  time  out  of  mind,  permitted  their  villeins  and  their 
children  to  enjoy  their  possessions  without  interruption,  in  a 
regular  course  of  descent,  the  common  law,  of  which  cus- 


The  aninter- 
rupted  eigoy- 
ment  and  regular 
descent  of  liuids 
held  by  villeins 
at  length  gave 
rise  to  tenures  by 
copy  of  com  t- 


(y)  Litt.  8.  187,  188. 
(j)  Ibid.  8.  189,  194. 
(a)  Ibid.  8.  190. 


(»)  Ibid.  8.  204. 

le)  S.  204,  205,  206. 

(d)  S.  208. 
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torn  is  the  life,  now  gave  them  title  to  prescribe  against  their 
lords;  and,  on  performance  of  the  same  services,  to  hold  their 
lands,  in  spite  of  any  determination  of  the  lord's  will.  For 
though  in  general  they  are  still  said  to  hold  their  estates  at 
the  will  of  the  lord,  yet  it  is  such  a  will  as  is  agreeable  to 
the  custom  of  the  manor ;  which  customs  are  preserved  and 
evidenced  by  the  rolls  of  the  several  courts  baron  iu  which 
they  are  entered,  or  kept  on  foot  by  the  constant  immemo- 
rial usage  of  the  several  manors  in  which  the  lands  lie.  And, 
as  such  tenants  had  nothing  to  show  for  their  estates  but 
these  customs,  and  admissions,  in  pursuance  of  them,  en- 
tered on  those  rolls,  or  the  copies  of  such  entries  witnessed 
by  the  steward,  they  now  began  to  be  called  tenants  by  copy 
of  court^rollf  and  their  tenure  itself  a  copyhold  (e). 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes  (/),  Pwfi^^^^ 
although  very  meanly  descended,  yet  come  of  an  ancient 
house  (38) ;  for,  from  what  has  been  premised,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a  long 
series  of  immemorial  encroachments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estates,  which  before 
were  held  absolutely  at  the  lord's  will  (39).  Which  ^affords    [  *  96  ] 


(e)  F.  N.  B.  12. 


(/)  Cop.  8.  32. 


(3S)  Copfhold  estates  ire  of  great 
anttqtiitj;  the  description  given  of 
them  by  Bracton,  who  wrote  in  the 
time  of  Henry  III.  is  precisely  appli- 
cable to  them  In  the  present  day.  And 
the  JCr/ai/»wSf«fMrif ,  taken  in  the  reign 
of  Edward  I.,  and  printed  amongst  the 
statutes,  shows  that  cnstomary  te- 
nants had  then  a  certain  interest  in 
their  tenements.  (See  also  Co.  Utt. 
5S  a.)  "  The  custom  of  the  manor  is 
the  sonl  and  life  of  copyhold  estates ; 
without  custom  they  are  subject  to 
the  lord's  will,  and  by  custom  a  copy- 
holder is  as  well  inheritable  as  he  who 
has  freehold  at  the  common  law." 
(Broini*#  eanf  4  Rep.  21 ;  Ftnitany. 
Craehrnde^  4  Rep.  32.) 

(39)  In  the  second  note  to  the  case 
of  Grani  ▼.  AmIU  (Dongl.  725,)  we  are 
informed,  that  Lord  Loughborough 
doubted  whether  those  who,  like  our 


author,  refer  the  origin  of  copyhold 
tenure  to  a  mitigation  of  the  state  of 
villenage,  are  not  mistaken.  His  Lord- 
ship founded  his  doubts  upon  the  fsct, 
that,  in  those  parts  of  Germany  ftiom 
which  the  Saxons  migrated  into  Eng- 
land, there  are  stiU  co-existing  a  spe- 
cies of  tenure  exactly  the  same  with 
our  copyhold  estates,  and  likewise  a 
complete  state  of  riUenage.  But  the 
last  editor  of  Dougl.  Rep.  observes, 
this  is  by  no  means  a  conclusive  argu- 
ment. AU  villenage  may  not  have 
been  done  away  with  throughout  a 
country,  but  a  partial  mitigation  of 
that  state  may  have  taken  place :  and, 
in  those  instances,  the  privileged  vil- 
leins may  hold  by  tenure  resembling 
our  copyhold,  whilst,  at  the  same  time, 
others  less  favoured  may  remain  in  a 
state  of  pure  villenage.  It  is  highly 
improbable,  that,  in  our  own  country, 
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a  very  substantial  reason  for  the  great  variety  of  customs  that 
prevail  in  different  manors  with  regard  both  to  the  descent 
of  the  estates,  and  the  privileges  belonging  to  the  tenants. 
And  these  encroachments  grew  to  be  so  universal,  that  when 
tenure  in  villenage  was  virtually  abolished  (though  copy- 
holds were  reserved)  by  the  statute  of  Charles  IL,  there 
was  hardly  a  pure  villein  left  in  the  nation.  For  Sir  Tho- 
mas Smith  (^)  testifies,  that  in  all  his  time  (and  he  was 
secretary  to  Edward  VI.)  he  never  knew  any  villein  in  gross 
throughout  the  realm ;  and  the  few  villeins  regardant  that 
were  then  remaining  were  such  only  as  had  belonged  to 
bishops,  monasteries,  or  other  ecclesiastical  corporations,  in 
the  preceding  times  of  popery.  For  he  tells  us,  that  *^  the 
'^  holy  fathers,  monks,  and  friars,  had  in  their  confessions, 
**  and  especially  in  their  extreme  and  deadly  sickness,  con- 
''  vinced  the  laity  how  dangerous  a  practice  it  was,  for  one 
**  Christian  man  to  hold  another  in  bondage :  so  that  tem- 
"  poral  men,  by  little  and  little,  by  reason  of  that  terror  in 
''  their  consciences,  were  glad  to  manumit  all  their  villeins. 
''  But  the  said  holy  fathers,  with  the  abbots  and  priors,  di8 
''  not  in  like  sort  by  theirs ;  for  they  also  had  a  scruple  m 
'^  conscience  to  impoverish  and  despoil  the  church  so  much, 
''  as  to  manumit  such  as  were  bond  to  their  churches,  or  to 
''  the  manors  which  the  church  had  gotten ;  and  so  kept 
"  their  villeins  still"  (40).  By  these  several  means  the 
generality  of  villeins  in  the  kingdom  have  long  ago  sprouted 
up  into  copyholders ;  their  persons  being  enfranchised  by 
manumission  or  long  acquiescence;  but  their  estates,  in 
strictness,  remaining  subject  to  the  same  servile  conditions 
and  forfeitures  as  before;  though,  in  general,  the  villefn 


{g)  Commonwealth,  b.  3,  c.  10. 


all  TiIleinB  were  at  once  elevated  into 
the  rank  of  copyholders ;  indeed  we 
have  every  reason  to  be  assured  that 
the  contrary  was  the  fact.  Lord 
Loughborough*!  doubts ,  thereforei 
cannot  shake  our  author's  statement 
in  the  text  above,  which  is  supported 
by  all  our  best  law  writers  on  the  sub- 
ject, and  is  confirmed  by  the  evidence 
of  history,  which  furnishes  distinct  ex- 


amples of  the  change  of  villein  tenure 
into  copyhold.    (See  po9t,  p.  423,  n. 

(2)0 

(40)  Mr.  Christian,  in  his  note  on 
this  passage,  observes,  that  the  last 
daim  of  villenage,  which  we  find 
recorded  in  our  courts,  was  in  the 
15th  Ja.  I.  Noy,  27;  11  Harg.  St. 
Tr.  342. 
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services  are  usually  commuted  for  a  small  pecuniary  quit 
rent  (A). 

''^As  a  farther  consequence  of  what  has  been  premised,  we     [  *  97  ] 
may  collect  these  two  main  principles,  which  are  held  (t)  to  To  rappon  a 
be  the  supporters  of  the  copyhold  tenure,  and  without  which  itUr^ni^l^ 
it  cannot  exist :  1.  That  the  lands  be  parcel  of,  and  situate  unds  be  paitM>i 
within  (41)  that  manor,  under  which  it  is  held.    2.  That  they  &  miioJ!*^ 
have  been  demised,  or  demisable,  by  copy  of  court-roll  im-^T^'te^^im^^ 
memorially.     For  immemorial  custom   is   the   life  of  allm^'^^^^^. 
tenures  by  copy;  so  that  no  new  copyhold  can,  strictly  SSSjuroiu^^ ^' 
speaking,  be  granted  at  this  day. 

In  some  manors,  where  the  custom  hath  been  to  permit  fnMmenunon 

,      ,     .  -     ,  •       1  .  1  the  heir  ■ucceeds 

the  heir  to  succeed  the  ancestor  m  his  tenure,  the  estates  ^^  **»«  e»t^;  in 

.-,  ,,--.,.  --  ,       others,  it  is  held 

are  stiled  copyholds  of  inhentance ;  in  others,  where  the  ^^r  use  only. 
lords  have  been  more  vigilant  to  maintain  their  rights,  they 
remain  copyholds  for  life  only  :  for  the  custom  of  the  manor 
has  in  both  cases  so  far  superseded  the  will  of  the  lord  (42), 
that,  provided  the  services  be  performed  or  stipulated  for  by 
fealty,  he  cannot,  in  the  first  instance,  refuse  to  admit  the 
heir  of  his  tenant  upon  his  death  ;  nor,  in  the  second,  can 
he  remove  his  present  tenant  so  long  as  he  lives,  though  he 
holds  nominally  by  the  precarious  tenure  of  his  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it  Tbe«ppenda«» 
hath  in  common  with  free  tenures,  are  fealty,  services,  (as  tenure.^fhLut 
well  in  rents  as  otherwise,)  reliefs,  and  escheats.    The  two  wlth'fw"!^^" 
latter  belong  only  to  copyholds  of  inheritance ;  the  former  wi^k^l^udb^' 
to  those  for  life  also.     But,  besides  these,  copyholds  have  "**^*^^®**^ 


(k)  In  some  manors  the  copyholders 
weie  bound  to  perform  the  most  ser- 
vile offices,  as  to  hedge  and  ditch  the 
lord's  grounds,  to  lop  his  trees,  and 
reap  his  com,  and  the  like ;  the  lord 
Qsoally  finding  them  meat  and  drink, 
and  sometimes  (as  is  stiU  the  use  in  the 
highlands  of  Scotland)  a  minstrel  or 
piper  for  their  dlTeraion.  {Rot,  Maner. 


de  Edgvfore  Com,  Mid.)  As  in  the 
kingdom  of  Whidah,  on  the  slave  coast 
of  Africa,  the  people  are  bound  to  cut 
and  carry  in  the  king's  com  from  off 
his  demesne  lands,  and  are  attended 
by  music  during  aU  the  time  of  their 
labour.  (Mod.  Un.  Hist  xvi.  429.) 
(0  Co.  Litt.  58. 


(41)  That  lands  holden  of  a  manor 
are  parcel  of  that  manor,  is  a  proposi- 
tion of  which  the  two  component  parts 
seem  almost  identical ;  {Murrel  y. 
SwuiJk,  4  Rep.  24  ;)  and,  in  that  sense, 
all  copyhold  lands  must  be  wUkin  the 
manor  of  which  they  are  holden  ;  but 


copyholds  are  frequently  within  the 
parochial  boundaries  of  parishes  to- 
tally distinct  and  far  removed  from 
that  parish  which  gives  its  name  to, 
and  is  the  head  of,  the  manor.  {Mel- 
mek  V.  Luier,  4  Rep.  26.) 

(42)  See  anie,  the  note  to  p.  !>5. 
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SSl^riSs!!*^*  also  heriots,  wardship,  and  fines.  Heriots,  which  I  think 
are  agreed  to  be  a  Danish  custom,  and  of  which  we  shall 
say  more  hereafter  (A),  are  a  render  of  the  best  beast  or 
other  good  (as  the  custom  may  be)  to  the  lord  on  the  death 
of  the  tenant.  This  is  plainly  a  relic  of  villein  tenure ;  there 
being  originally  less  hardship  in  it,  when  all  the  goods  and 
chattels  belonged  to  the  lord,  and  he  might  have  seised 
them  even  in  the  villein's  lifetime.  These  are  incident  to 
both  species  of  copyhold ;  but  wardship  and  fines  to  those 
of  inheritance  only.  Wardship,  in  copyhold  estates,  par- 
takes *both  of  that  in  chivalry  and  that  in  socage.  Like  that 
in  chivalry,  the  lord  is  the  legal  guardian  (43);  who  usually 

(k)  See  ch.  28,  p.  422. 


wardBhipg, 

[•98] 


(43)  The  statnte  of  9  Geo.  I.  c.  29, 
if  repealed  by  11  Geo.  lY.  and  1  Gnl. 
IV .  c.  65,  but  moat  of  theprovisioiia  of 
the  former  act  are  embodied  in  the  lat- 
ter, with  additions  and  amendments, 
and  whereby  in  relation  to  copyholders 
who  are  under  a^,  or  are  feme»  eo- 
vertet  or  lonatics,  and  who  are  entitled 
by  descent  or  surrender  to  the  use  of 
a  last  will,  or  otherwise,  to  be  admit- 
ted tenants  of  any  copyhold  lands,  it 
is  provided,  that,  if  they  do  not  come 
in  to  be  admitted  in  person,  or  being 
feriM*  coveriet  by  their  attomies ;  or 
being  infants  by  their  jfuardUaUf  or 
(having  no  guttrdiam)  by  their  attor- 
nies,  (which  the  act  enables  them  to 
appoint,)  or  being  lunatics  by  the 
committees  of  their  estates ;  at  one  of 
the  three  then  next  courts,  the  lord 
or  steward,  on  due  proclamation  made, 
may  appoint  such  attomies  for  the 
purpose  of  admission,  and  thereupon 
impose  the  just  fines  (as  to  which  see 
the  next  note) .  And  if  such  fines  are 
not  paid  as  directed  by  that  act,  the 
lord  is  empowered  to  enter  and  take 
the  profits  (but  without  liberty  to  fell 
timber)  till  such  fines  and  the  con- 
sequent expenses  are  satisfied,  ren- 
dering an  account  to  the  persons 
entitied.  If  the  gtuardiana  of  such 
infants,  the  husbands  of  such  faneM 
eorer/ef ,  or  the  committees  of  such 


lunatics  pay  such  fines,  then  they 
may  reimburse  tfaemselTCS  in  the  like 
manner. 

In  the  construction  of  the  act  of  9 
Geo.  I.  it  was  held  both  by  Lord  El- 
don  and  Lord  Ersldne,  that  the  Court 
of  Chancery  is  not  at  liberty  to  spe- 
culate upon  what  the  legislature  mi^t 
mean,  beyond  what  it  has  expressed. 
The  court,  it  was  said,  was  bound  to 
abide  by  the  words  of  that  act,  which 
confined  its  operation  to  cases  of  de- 
scent or  surrender  to  the  use  of  a 
will ;  and  did  not  apply  to  a  title  un- 
der a  deed.  Therefore,  to  a  bill  by  a 
lord,  praying  a  discovery,  in  aid  of  an 
action  under  the  statnte,  for  recovery 
of  fines  alleged  to  be  due,  a  demurrer 
was  allowed.  (Lord  Kmumgtom  ▼. 
Mmuett,  13  Vea.  240.) 

However,  as  the  statute  of  55  Geo. 
III.  c.  192,  subsequentiy  enacted,  that 
all  dispositions  of  copyhold  estates 
by  will  shall  be  as  eiFectual,  to  all  in- 
tents and  purposes,  although  no  sur* 
render  shall  have  been  made  to  the 
use  of  the  will,  as  the  same  would 
have  been  if  a  surrender  to  the  use  of 
the  will  had  been  made ;  the  statute 
of  Geo.  I,  was  thereby,  in  this  re- 
spect, enlarged.  And,  it  is  evident, 
the  last-named  statute  materially  qua- 
lified the  statement  in  the  text,  that 
''the  lord  is  the  l^;al  guardian:" 
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assigns  some  relation  of  the  infant  tenant  to  act  in  bis  stead ; 
and  he,  like  the  guardian  in  socage,  is  accountable  to  his 
ward  for  the  profits.    Of  fines (44),  some  are  in  the  nature  ud fines; 


whilst  the  sUtate  of  11  Geo.  IV.  and 
1  GqI.  IV.  extends  to  all  titles, 
whether  hf  descent,  surrender  to  the 
nse  of  a  wiU,  or  otkerwUe. 

(44)  Fines,  (as  to  which  see  the  last 
note)  may,  by  custom,  be  payable  by 
a  copyholder,  in  all,  or  any  of  the  fol- 
lowing eases,  that  is  to  say,  on  the 
change  of  the  lord,  or  the  change  of 
the  tenant,  or  for  a  license  empower- 
ing the  tenant  to  demise,  or  do  any 
other  act  which,  without  such  license, 
would  cause  a  forfeiture.    A  fine  on 
the  change  of  the  lord,  can  only  be 
claimed  when  such  change  happens 
by  his  death ;  otherwise  the  lords  by 
repeated  alienations  might  oppress  the 
tenants  by  multitude  of  fines.  (Co. 
Litt.  59  b.)    But,  a  custom  that  such 
a  fine  shall  be  due  upon  the  death  of 
the  lord  who  admitted  the  copyholder, 
thouf^  he  sold  the  lordship  before  his 
death,  may  be  good ;  for  such  a  cus- 
tom is  not  open  to  the  objection  just 
stated,  if  no  fine  is  claimed  upon  the 
death  of  the  lord  who  succeeded  to 
him    by  whom    the  admission   was 
granted.   (Lowther  t.  Bawy  4  Br.  P. 
C.  210,  fol.  edit. ;  Duke  qf  Somenet 
▼.  jhrtmeet  1  Str.  657.)    "When  the 
fine  is  due  on  the  change  of  the  tenant, 
there  the  fine  is  payable  as  often  as  the 
tenancy  is  changed  in  any  way.  {Earl 
of  Bath  T.  Abneiff  1  Keny.  471 ;  8.  C, 
1  Burr.  206.)     If,  by  frequent  alien- 
ations, the  tenants  choose  to  multi- 
ply the  fines,  they  have  no  right  to 
complain  of  the  consecjuences  of  their 
own  Toluntary  acts.  (Co.  litt.  59  b.) 
But  if  a  copyholder  in  fee  surrenders 
to  the  use  of  another  for  life,  no  more 
win  pass  than  is  requisite  to  serve  the 
estate  limited  to  the  use ;  and  he  who 
made  the  surrender,  retaining  in  him- 
self the  reversion,  shall  not  pay  any 
fine   for  rc-admittance    thereto,   on 


the  determination  of  the  particular 
estate.  {Margarei  Podffer't  ease,  9 
Rep.  107  ;  Thruatout  v.  CumUngham, 
2  W.  BU.  1047 ;  BuUm  v.  Grant, 
Cro.  Ells.  146.)  This  rule,  indeed, 
seems  to  hold  generally,  whenever  a 
party  comes  in  by  virtue  of  his  own 
old  reversion ;  for  a  fine,  upon  a  change 
of  tenancy  can  be  due  only  when  a 
new  estate  arises.  (The  King  v.  The 
Lord  qf  the  Manor  qf  Hendon,  2  T. 
R.  485.)  Upon  analogous  principle, 
a  widow  claiming  her  free  bench,  or 
dower,  out  of  the  copyhold  estate  of 
her  deceased  husband,  need  not  be  ad- 
mitted ;  for  her  interest  is  considered 
as  a  continuing  part  of  that  estate 
which  was  in  him.  (Howard  v.  Bart' 
lett.  Hob.  181  ;  Vauphan  v.  Atkynt, 
5  Burr.  2787 ;  Walker  v.  Walker, 
1  Ves.  sen.  55 ;  Jurden  v.  Stone, 
Hutt.  18 ;  Waldoe  v.  Bartlett,  Cro. 
Jac.  573.) 

It  must  be  recollected,  that  the  sta- 
tute of  uses  does  not  extend  to  copy- 
holds; {Riffdeny.  Vtdlier,  2  Ves.  sen. 
257 ;)  and  as  a  use  lies  not  in  tenure, 
(Jenk.  Cent.  190,  pi.  92 ;  and  aeepoet, 
p.  331,  of  this  volume,)  the  person 
having  the  legal  estate  in  a  copyhold 
interest  is  the  tenant  to  the  lord ;  con- 
sequently, it  will  be  upon  his  admis- 
sion, or  death,  and  not  on  the  ad- 
mission, or  death,  of  the  eeetui  que  u»e, 
that  a  fine  will  become  due.  (TVitit/y 
College,  Cambridge  v.  Browne,  1 
Vem.  441 ;  Car  v.  Ellison,  3  Atk. 
75  ;  Burgeee  v.  Wheate,  1  W.  Bla. 
167 ;  Peachy  v.  Duke  of  Somereet, 
1  Str.  454.) 

Whether  a  fine  be  certain  or  not, 
must  be  decided  by  the  rolls  of  the 
manor.  (Allen  v.  Abraham,  2  Bulst» 
32 ;  Lord  Gerard'e  caee,  Godb.  265.) 
However,  where  the  fine  is  considered 
to  be  arbitrary,  it  must  not,  upon  the 
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of  primer  seisins^  due  on  the  death  of  each  tenant,  others 
are  mere  fines  for  the  alienation  of  the  lands ;  in  some  msr 
nors  only  one  of  these  sorts  can  be  demanded,  in  some  both, 
which  latter,  and  in  others  neither.  They  are  sometimes  arbitrary  and  at 
m^t^be  rc!^S^'  the  Will  of  the  lord,  sometimes  fixed  by  custom ;  but,  even 
when  arbitrary,  the  courts  of  law,  in  favour  of  the  liberty  of 
copyholders,  have  tied  them  down  to  be  reasonable  in  their 
extent ;  otherwise  they  might  amount  to  a  disherison  of  the 
estate.  No  fine,  therefore,  is  allowed  to  be  taken  upon  de- 
scents and  alienations  (unless  in  particular  circumstances) 
of  more  than  two  years'  improved  value  of  the  estate  (A). 
From  this  instance  we  may  judge  of  the  favourable  dispo- 
sition that  the  law  of  England  (which  is  a  law  of  liberty) 
hath  always  shown  to  this  species  of  tenants ;  by  removing, 
as  far  as  possible,  every  real  badge  of  slavery  from  them, 

(A)  2  Ch.  Rep.  134. 


admission  of  a  party  entitled  by  de- 
scent, exceed  two  years*  improved 
value  of  the  lands,  without  deduction 
of  land  tax.  (  Grant  v.  Asile,  2  Dong. 
725,  note.)  But  where  the  fine  is 
payable  by  a  purchaser,  there,  it  has 
been  said,  the  lord  is  not  restricted  to 
the  amonnt  of  only  two  years'  value. 
(Pin8ent*9  cote,  cited  1  Freem.  496.) 
And  of  course,  where  a  lord  is  not 
compellable  to  admit,  he  may  pre- 
scribe whatever  terms  he  pleases,  as 
the  consideration  for  his  voluntary 
grant  of  admission  ;  to  which  terms 
the  tenant  will  naturally  refuse  to  ac- 
cede, unless  be  thinks  it  for  his  ad- 
vantage to  do  so.  {Patton  v.  Matme, 
Ifetl.  6  ;  Willowe*9  eaWf  13  Rep.  3.) 
So,  in  the  manor  of  Harrow-on-the- 
hill,  there  is  a  custom,  that,  if  a  stran- 
ger purchase  land,  he  shall  pay  five  or 
six  years*  value  for  a  fine ;  but  one  who 
was  previously  a  copyholder,  shall  only 
pay  two-pence,  or  some  such  very 
small  sum  ;  which,  it  has  been  said, 
lays  a  good  ground  for  the  custom  of 
taking  a  large  fine  from  a  stranger 
upon  his  making  his  first  purchase 
within  the  manor.  (Haye9  v.  Croydemt 
cited  1  Show.  86.)     Dolben,  J.,  said, 


(in  King  v.  DUlUtm,  1  Show.  86,)  he 
was  of  opinion,  that  if  there  was  great 
delay  on  the  part  of  an  infant,  as  to 
the  application  for  admission,  that 
might  justify  the  lord  in  demaiiding  a 
larger  fine  than  two  yean*  value.  But, 
since  thestatute  of  9  Geo.  I.  mentioned 
in  the  last  note,  this  question  need 
never  arise. 

TiU  admission  has  been  actually 
granted,  the  fine  is  not  payable :  but, 
after  that  admission,  if  the  fine  be  not 
paid  in  reasonable  time  after  demand 
thereof,  the  lord  may  maintain  an  ac- 
tion for  it.  {Hobart  v.  Hammond,  4 
Rep.  28.)  The  amount  of  the  fine^ 
where  the  copyholder  was  entitled  to 
demand  admission,  will  depend  upon 
the  value  of  the  premises,  where  it  is 
not  ascertained  by  custom.  The  lord 
assesses  it  at  his  peril ;  if  he  assess  it 
too  high,  he  will  not  be  entitled  to 
recover  it.  But  the  assessment  need 
not  be  entered  on  the  court  rolls,  and 
there  are  cases  in  which  it  might  be 
prejudicial  to  the  lord  if  such  entry 
were  made*  (Lord  Northwiek  v. 
Stanwayt  6  EUtst,  57.)  Sec  post,  pp. 
365 — 372,  with  respect  to  assurances 
of  copyhold  and  customary  estates. 
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however  some  nonmial  ones  nuiy  continue.  It  sufiered 
Gintom  Yeiy  early  to  get  the  better  of  the  express  terins 
upon  which  they  held  their  lands ;  by  declaring,  that  the 
will  of  the  lord  was  to  be  interpreted  by  the  custom  of  the 
manor :  and,  where  no  custom  has  been  suffered  to  grow 
up  to  the  prejudice  of  the  lord,  as  in  this  case  of  arbitrary 
fines,  the  law  itself  interposes  with  an  equitable  moderatioOy 
and  will  not  suffer  the  lord  to  extend  his  power  so  far  as  to 
disinherit  the  tenant. 

Thus  much  for  the  ancient  tenure  of  pure  yillenage,  and 
the  modem  one  of  copyhold  at  the  unU  of  the  lord,  which 
is  lineally  descended  from  it. 

IV.  There  is  vet  a  fourth  species  of  tenure,  described  by  ^v.  ottUMn- 
Bractim  under  the  name  sometimes  o( privileged  villenage, 
and  sometimes  of  mlleiu'socage.  This,  he  tells  us  (I),  is 
such  as  has  been  held  of  the  kings  of  England  from  the 
conquest  ^downwards ;  that  the  tenants  herein,  ''  villana  [  *  ^^  ] 
"  Jaciunt  servitia,  sed  certa  et  determinata  ;**  that  they 
cannot  aliene  or  transfer  their  tenements  by  grant  of  feoff- 
ment, any  more  than  pure  yilleins  can :  but  must  surrender 
them  to  the  lord  or  his  steward,  to  be  again  granted  out  and 
held  in  villenage.  And  from  these  circumstances  we  may 
collect,  that  what  he  here  describes  is  no  other  than  an 
exalted  species  of  copyhold,  subsisting  at  this  day,  viz.  the 
tenure  in  anctenr  demesne;  to  which,  as  partaking  of  the 
baseness  of  villenage  in  the  nature  of  its  services,  and  the 
freedom  of  socage  in  their  certainty,  he  has  therefore  given 
a  name  compounded  out  of  both,  and  calls  it  villanum  so^ 
coffium. 

Ancient  demesne  (45)  consists  of  those  lands  or  manors.  Ancient  demesne 

^       '  .  '  consists  of  those 

which  though  now  perhaps  granted  out  to  private  subjects,  lands^or  manors 
were  actually  in  the  hands  of  the  crown  in  the  time  of  Ed-  the  hands  of  the 

•^  -r^T'ii"  t      ^^  J  crown  m  the 

ward  the  Confessor,  or  William  the  Conqueror;  and  so  appear  times  orBdwmi 

'  •?T«T_  iij*^*  Confessor, 

to  have  been  by  the  great  survey  m  the  £ixcnequer  called  or  ffiuiam  the 
domesday-book  (m).    The  tenants  of  these  lands,  under  the 
crown,  were  not  all  of  the  same  order  or  degree.     Some  of 
tbem,  as  Britton  testifies  (n),  continued  for  a  long  time  pure 
and  absolute  villeins,  dependent  on  the  will  of  the  lord :  and 

(0  L.  4,  tr.  I,  c.  28.  (»)  P.  N.  B.  14,  16,  («)  C.  66. 


(45)  See  Vol.  1.  p.  286. 
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those  who  have  succeeded  them  in  their  tenures  now  difier 
from  common  copyholders  in  only  a  few  points  (o).  Others 
were  in  a  great  measure  enfranchised  by  the  royal  favour : 
being  only  bound  in  respect  of  their  lands  to  perform  some 
of  the  better  sort  of  villein  services,  but  those  determinate 
and  certain ;  as,  to  plough  the  king's  land  for  so  many  days, 
to  supply  his  court  with  such  a  quantity  of  provisions,  or 
other  stated  services ;  all  of  which  are  now  changed  into 
pecuniary  rents :  and  in  consideration  hereof  they  had  many 
immunities  and  privileges  granted  to  them  {p) ;  as  to  try  the 
right  of  their  property  in  a  peculiar  court  of  their  own  (46), 
called  a  court  of  ancient  demesne,  by  a  peculiar  process, 
denominated  a  writ  of  right  close  (q) ;  not  to  pay  toll  or 
taxes ;  not  to  contribute  to  the  expenses  of  knights  of  the 
shire  (47);  not  to  be  put  on  juries ;  and  the  like  (r). 

*These  tenants,  therefore,  though  their  tenure  be  abso- 
lutely copyhold,  yet  have  an  interest  equivalent  to  a  free* 
hold  (48) :  for  notwithstanding  their  services  were  of  a  base 
and  villenous  original  («),  yet  the  tenants  were  esteemed  in 
all  other  respects  to  be  highly  privileged  villeins  (49) ;  and 
especially  for  that  their  services  were  fixed  and  determinate, 
and  that  they  could  not  be  compelled  (like  pure  villeins)  to 
relinquish  these  tenements  at  the  lord's  will,  or  to  hold  them 
i^ainst  their  own :  ''  et  idea"  says  Bracton,  "  dicuntur 
Uberi.**    Britton  also,  from  such  their  freedom,  calls  them 


(o)  F.  N.  B.  228. 
(jf)  4  luBt.  269. 
(q)  F.  N.  B.  11. 


(r)  Ibid.  14. 

(«)  GUb.  Hist,  of  Ezch.  16  and  30. 


(46)  In  Alden's  eaae,  (5  Rep.  105,) 
it  was  held,  that,  to  an  action  of  eject- 
ment brought  in  the  superior  courts,  a 
plea  that  the  lands  in  question  were 
ancient  demesne,  was  good ;  and  that 
the  courts  at  Westminster  would  not 
take  conusance  of  such  an  action.  It 
seems,  however,  to  be  agreed,  that  this 
plea  cannot  be  pleaded  without  leave 
of  the  superior  court  in  which  the 
action  is  brought ;  and  notwithstand- 
ing what  is  said  in  the  report  of  Al^ 
detCt  easBf  the  subsequent  inclination 
of  very  able  judges  seems  to  have  been, 
that  the  discretion  of  the  higher  courts 


would  be  most  soundly  exercised  in 
rejecting  the  plea,  whenever,  by  any 
informality,  the  case  is  not  brought 
strictly  within  the  rules  established 
by  former  authorities.  (Doe  v.  Uoe^ 
2  fiurr.  1047.) 

(47)  This  appears  to  afford  no  fee- 
ble argument  in  support  of  the  opinion, 
that  the  tenants  of  such  lands  were 
formerly  not  entitled  to  vote  for  knighta 
of  the  shire.     See  ai»/e,  p.  90,  note. 

(48)  But  see  the  last  note,  and  the 
note  therein  referred  to. 

(49)  See  ait/«,  p.  62. 
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absolutely  sokemans,  and  their  tenure  sokemanries  (60);  which 
he  describes  (f )  to  be  **  lands  and  tenements,  which  are  not 
"  held  by  knight-service,  nor  by  grand  serjeanty,  nor  by 
**  petit,  but  by  simple  services,  being,  as  it  were,  lands  en-> 
**  franchised  by  the  king  or  his  predecessors  from  their  an- 
^  cient  demesne."  And  the  same  name  is  also  given  them 
in  Fleta  (k).  Hence  Fitzherbert  observes  (w),  that  no 
lands  are  ancient  demesne,  but  lands  holden  in  socage:  that 
is,  not  in  free  and  common  socage,  but  in  this  amphibious 
subordinate  class  of  villein-socage.  And  it  is  possible,  that 
as  this  species  of  socage  tenure  is  plainly  founded  upon  pre- 
dial services,  or  services  of  the  plough,  it  may  have  given 
cause  to  imagine  that  all  socage  tenures  arose  from  the  same 
original ;  for  want  of  distinguishing,  with  Bracton,  between 
free  socage  or  socage  of  frank  tenure  and  villein-socage  or 
socage  of  ancient  demesne. 

Lands  holden  by  this  tenure  are  therefore  a  species  of  Mod©  of  con- 

J  ^  reying  or  paM* 

copyhold,  and  as  such  preserved  and  exempted  from  the  ^>^^  "^ 
operation  of  the  statute  of  Charles  II.  Yet  they  differ  from 
common  copyholds,  principally  in  the  privileges  before- 
mentioned:  as  also  they  differ  from  freeholders  by  one 
especial  mark  and  tincture  of  villenage,  noted  by  Bracton, 
and  remaining  to  this  day,  viz,  that  they  cannot  be  con* 
veyed  from  man  to  man  by  the  general  common  law  con- 
veyances of  feoffment,  and  the  rest;  but  must  pass  by  sur- 
render (61)  to  the  lord  or  his  steward,  in  the  manner  of 

(0  C.  66.  (w)  N.  B.  13. 

(«)  L.  1,  c.  8. 

(50)  But  see  tmie,  p.  80,  note.  u  now  absolutely  gone,  unless,  after 

(51)  By  tlie  statute  of  3  &  4  Gul.  such  suspension,  the  rights  of  the 
IV.  c.  74,  ss.  4,5,  &  6,  it  was  enacted,  lord  were  recognixed  within  twenty 
that  fines  and  recoYeries  of  lands  in  years  preceding  the  first  day  of  Ja- 
ancient  demesne  levied  or  suiTered  in  nuary,  1834. 

a  superior  court,  might  be  reversed  as  There  is  a  class  of  landowners,  ge- 
to  the  lord  by  writs  of  deceit,  but  nertdly  known  by  the  name  of  custom- 
should  be  valid  against  the  parties ;  ary  freeholders,  who  seem  to  be  only 
but  the  time  for  bringing  writs  of  de-  a  superior  class  of  tenants  in  ancient 
ceit  for  this  purpose  was  limited  to  demesne;  their  tenure  differing  merely 
the  Ist  day  of  December,  1833.  So  in  the  mode  by  which  their  estates, 
that,  where  no  such  writ  was  brought  may  be  transferred  ;  which  they  may 
within  the  time  prescribed,  and  the  eifect  by  lease  and  release,  or  other 
tenure  in  ancient  demesne  was  sus-  ordinary  common  law  conveyance, 
pended  or  destroyed,  by  a  fine  or  re-  without  requiring  any  admittance  by 
covery  in  a  superior  court,  the  tenure  the  lord  to  perfect  the  alienation, 
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common  copybplds  (52) :  *yet  with  this  distinction  (x),  that 
in  the  surrender  of  these  lands  in  ancient  demesne,  it  is  not 
used  to  say  "  to  hold  at  the  will  of  the  lord**  in  their  copies, 
but  only,  **  to  hold  according  to  the  custom  of  the  manor  J* 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenures,  both  an- 
cient and  modem,  in  which  we  cannot  but  remark  the  mu- 
tual connexion  and  dependence  that  all  of  them  have  upon 
each  other.  And  upon  the  whole  it  appears,  that  whatever 
changes  and  alterations  these  tenures  have  in  process  of 
time  undergone,  from  the  Saxon  sera  to  the  12  Car.  II.  all 
lay  tenures  are  now  in  effect  reduced  to  two  species :  free 
tenure  in  common  socage,  and  base  tenure  by  copy  of  court- 
roll. 

I  mentioned  lay  tenures  only ;  because  there  is  still  be- 
hind one  other  species  of  tenure,  reserved  by  the  statute  of 
Charles  II.,  which  is  of  a  spiritual  nature,  and  called  the 
tenure  in  frankalmoign. 

V.  Tenure  in  frankalmoign,  in  libera  eleemosyna,  or  free 
alms,  is  that  whereby  a  religious  corpomtion,  aggregate  or 
sole,  (loldeth  lands  of  the  donor  to  them  and  their  succes- 
sors for  ever  (y).  The  service  which  they  were  bound  to 
render  for  these  lands  was  not  certainly  defined ;  but  only 
in  general  to  pray  for  the  souls  of  the  donor  and  his  heirs, 
dead  or  alive ;  and  therefore  they  did  no  fealty,  (which  is 
incident  to  all  other  services  but  this)  (z),  because  this  di- 
vine service  was  of  a  higher  and  more  exalted  nature  (a). 
This  is  the  tenure,  by  which  almost  all  the  ancient  monas- 
teries and  religious  houses  held  their  lands ;  and  by  which 
the  parochial  clergy,  and  very  many  ecclesiastical  and  elee- 
mosynary foundations,  hold  them  at  this  day  (b) ;  the  nature 
of  the  service  being  upon  the  reformation  altered,  and 
made  conformable  to  the  purer  doctrines  •of  the  church  of 


(a)  Kitchen  on  Courts,  194. 

(y)  Litt.  8.  133. 

(x)  Ibid.   131.     [Ante,  p.  45,  n. 


though  they  are  entitled  to  have  it 
entered  upon  the  court  rolls.  Qiusre, 
Are  not  such  customary  freeholders 
entitled  to  vote  at  county  elections, 
if  the   yearly  value  of  their  lands 


p.  53,  n.j 

(a)  Ibid.  135. 

(*)  Bracton,  1.  4,  tr.  1,  c.  28,  s.  1 


amounts  to  forty  shillings  ?  See  ante, 
the  note  to  p.  90. 

(52)  Seep09t,pp,  365  e/  9eq.,  and 
the  notes  thereto. 
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England.     It  was  an   old  Saxon   tenure;  and   continued 

under  the  Norman  revolution,  through  the  great  respect 

that  was  shown  to  religion  and  religious  men  in  ancient 

times.     Which  is  also  the  reason  that  tenants  in  frankal'J^^%ISg„ 

moiffti   were  discharged  of  all  other  services,  except  the  JoJ^JjuoS?^ 

trinoda  ^necessitas,  of  repairing    the    highways,  building  J^j^^'^®^^^) 

castles,  and   repelling  invasions  (c) :  just  as   the  Druids,  J5>i*'gj^*^^js 

among  the  ancient  Britons,  had  omnium  rerum  immunita-  gons"^  *"'^*" 

tern  (jd).    And,  even  at  present,  this  is  a  tenure  of  a  nature 

very  distinct  from  all  others ;  being  not  in  the  least  feodal, 

but  merely  spiritual.     For,  if  the  service  be  neglected,  the 

law  gives  no  remedy  by  distress  or  otherwise  to  the  lord  of 

whom  the  lands  are  holden :  but  merely  a  complaint  to  the 

ordinary  or  visitor  to  correct  it(«).     Wherein  it  materially 

differs  from  what  was  called  tenure  by  divine  service:  in 

which  the  tenants  were  obliged  to  do  some  special  divine 

services  in  certain;  as,  to  sing  so  many  masses,  to  distribute 

such  a  sum  in  alms,  and  the  like ;  which,  being  expressly 

defined  and  prescribed,  could  with  no  kind  of  propriety  be 

called ^6«  alms;  especially  as  for  this,  if  unperformed,  the 

lord  might  distrein,  without  any  complaint  to  the  visitor  (/). 

All  such  donations  are  indeed  now  out  of  use :  for,  since  the  since  the  statute 

j»        ,  toTtjT  1  It*  *®  E<lw.  I.,  none 

statute  oi  quia  emptores,  Jo  iiidw.  1.,  none  but  the  kmg  can  but  the kmi; can 
give  lands  to  be  holden  by  this  tenure  {g).  So  that  I  only  loiden  by  this 
mention  them,  because  frankalmoign  is  excepted  by  name 
in  the  statute  of  Charles  II.,  and  therefore  subsists  in  many 
instances  at  this  day.  Which  is  all  that  shall  be  remarked 
concerning  it ;  herewith  concluding  our  observations  on  the 
nature  of  tenures. 

(e)  Seld.  Jan.  1,  42.  (/)  Ibid.  137. 

(d)  Cssar  de  beU.  GaU.  I.  6,  c.  13.         (ff)  Ibid.  140. 
{e)  Litt.  8.  136. 
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CHAPTER  VII. 


OF  FREEHOLD  ESTATES  OF  INHERITANCE. 


Of  the  nature     The  ncxt  obiccts  of  ouf  disQuisitioDS  are  the  nature  and 

and  propertiet  .  *•  a  •       i        i 

of  estates.  properties  of  estates.     An  estate  in  lands^  tenements,  and 

hereditaments^  signifies  such  interest  as  the  tenant  hath 
therein :  so  that,  if  a  man  grants  all  his  estate  in  Dale  to  A. 
and  his  heirs,  every  thing  that  he  can  possibly  grant  shall 
pass  thereby  (a).  It  is  called  in  Latin  status  ;  it  signifying 
the  condition  or  circumstance  in  which  the  owner  stands 
with  regard  to  his  property.  And,  to  ascertain  this  with 
proper  precision  and  accuracy,  estates  may  be  considered 
in  a  threefold  view:  first,  with  regard  to  the  quantity  ofinr- 
terest  which  the  tenant  has  in  the  tenement ;  secondly,  with 
regard  to  the  time  at  which  that  quantity  of  interest  is  to  be 
enjoyed;  and  thirdly^  with  regard  to  the  number  and  con^ 
nexians  of  the  tenants. 
i^>s<.  as  to  tiiA  First,  with  regard  to  the  quantity  (I)  of  interest  which 
^t£e  tenant  the  tenant  has  in  the  tenement,  this  is  measured  by  its 
duration  knd  extent.  Thus,  either  his  right  of  possession  is 
to  subsist  for  an  uncertain  period,  during  his  own  life,  or 
the  life  of  another  man ;  to  determine  at  his  own  decease,  or 
to  remain  to  his  descendants  afler  him;  or  it  is  circum- 

(a)  Co.  Litt.  345. 


(1)  The  quantity  of  an  estate  must 
not  be  confounded  with  its  quality ^  as 
if  the  two  tenns  were  convertible.  The 
quantity  of  an  estate,  in  technical  lan- 
guage, is  understood  to  mean  its  right 
of  duration ;  as,  for  years,  for  life,  in 
tail,  or  in  fee.  When  the  quality  of  an 
estate  is  mentioned,  the  conditions  of 


tenure,  and  the  coUateral  qualifications 
of  the  interest  (whether  the  quantity 
of  such  interest  be  of  longer  or  shorter 
extent)  are  understood  to  be  spoken 
of;  as,  whether  the  estate  be  held 
conditionally,  in  common,  in  joint 
tenancy,  in  co-parcenary,  or  under 
any  other  such  modifications. 
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scribed  within  a  certain  number  of  years,  months,  or  days : 

or,  lastly,  it  is  infinite  and  unlimited,  being  vested  in  him 

and  his  representatives  for  ever.    And  this  occasions  the 

primary  division  of  'estates  into  such  as  are  freehold,  and    [  *  104  ] 

such  as  are  less  than  freehold. 

An  estate  of  freehold  (2),  liberum  tenementum,  or  frank- P«A°i^oiio'^'- 
tenement,  is  defined  by  Bntton  (b)  to  be  "  the  possession  of  {j«.  y^»o  »-^ 
**  the  soil  by  a  freeman."  And  St.  Germyn(o)  tells  us,  that 
**  the  possession  of  the  land  is  called  in  the  law  of  England 
^  the  iranktenement  or  freehold.'*  Such  estate,  therefore, 
and  no  other,  as  requires  actual  possession  of  the  land,  is, 
legally  speaking,  ^r^eAoU  (3):  which  actual  possession  can, 
by  the  course  of  the  common  law,  be  only  given  by  the  cere- 
mony called  livery  of  seisin,  which  is  the  same  as  the  feodal 
investiture.  And  from  these  principles  we  may  extract  this 
description  of  a  freehold :  that  it  is  such  an  estate  in  lands 
as  is  conveyed  by  livery  of  seisin ;  or,  in  tenements  of  an  in- 
corporeal nature,  by  what  is  equivalent  thereto.  And  ac- 
cordingly it  is  laid  down  by  Littleton  (d),  that,  where  a 
freehold  shall  pass,  it  behoveth  to  have  livery  of  seisin. 
As,  therefore,  estates  of  inheritance  and  estates  for  life  could 
not  by  common  law  be  conveyed  without  livery  of  seisin, 
these  are  properly  estates  of  freehold ;  and,  as  no  other 
estates  are  conveyed  with  the  same  solemnity,  therefore  no 
others  are  properly  freehold  estates  (4). 

{b)  C.  32.  (e)  Dr.  &  Stud.  b.  2,  d.  22.  (il)  S.  59. 

(2)  *'  Tenant  in  fee,  tenant  in  tail,  And  Beepottf  p.  387,  of  this  Tolnme. 
and  tenant  for  life,  are  said  to  have  a  The  writ  of  assise  was  abolished  by  the 
franktenement,  so  called,  because  it  statute  of  3  &  4  Gul.  IV.  c.  27. 
doth  distingoiih  it  from  terms  of  years,         (3)  Mr«  Preston's  short  criterion  for 
diattelsnponuncertaininterests,lands  determiningwhether  an  estate  ht/ree- 
in  Tillenage,  or  customary  or  copyhold  hold  or  not,  is  as  follows  :  "  Such  in- 
lands.   And  note,  tenant  by  statute-  terests  only  as  may  continue  for  the 
merchant,  statute-staple,  or  elegit t  are  period  of  a  life,  are  estates  of  freehold ; 
■aid  to  hold  land  v/  liberum  tenemen'  aU  interests  for  a  shorter  period,  or, 
turn,  until  their  debt  be  paid ;  and  yet  more  properly  speaking,  for  a  definite 
in  truth  they  hove  no  freehold,  but  a  space  of  time,  are  chattel  interests.*' 
chattel,  which  shall  go  to  the  execu-  (Treat,  on  Est.  203.) 
ton.  But  ui  is  similitudinary,  because         By  livery  of  seisin  without  writing, 
they  shall  by  the  statutes  haye  an  as-  a  freehold  passed  at  common  law;  but, 
sise,  as  tenants  of  the  freehold  shall  since  the  statute  of  frauds,  a  freehold 
hare,  and  in  that  respect  their  estate  cannot  be  created  without  writing, 
hath  a  limilitnde  of  afreehold :  but »«/-         (4)  Mr.  Christian,  in  his  note  upon 
lumeimiJeeiiidem."  (Co.Litt.43b.)  this  passage,  observes,  that  "  a  free- 
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Of  the  different 
species  of  free- 
hold  estates. 


I.  Fce-Bimpte— 
the  holding  by 
one  to  him  and 
his  heirs  fbr 
ever. 


OP   FREEHOLD    ESTATES   OF   INHERITANCE. 

Estates  of  freehold  (thus  understood)  are  either  estates  of 
inheritance,  or  estates  not  of  inheritance.    The  former  are 
again  divided  into  inheritances  absolute  or  fee-simple  (5); 
and  inheritances  limited,  one  species  of  which  we  usually 
call  fee-tail. 

I.  Tenant  in  fee-simple  (or,  as  he  is  frequently  styled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for  ever(e):  generally 
absolutely,  and  simply  (6) ;  without  mentioning  what  heirs, 

(«)  Xitt.  B.  1. 


hold  estate  seems  to  be  any  estate  of 
inheritancey  or  for  life,  in  either  a  cor- 
poreal or  incorporeal  hereditament, 
existing  in,  or  arising  from  real  pro- 
perty or  free  tennre ;  that  is,  now,  of 
all  which  is  not  copyhold.  And  the 
learned  judge  has  elsewhere  informed 
ns,  that  *  tithes  and  spiritual  dues  are 
'  freehold  estates,  whether  the  lands 
'  out  of  which  they  issue  are  bond  or 
'  free,  being  a  separate  and  distinct 

*  inheritance  from  the  lands  them- 
'  selves.  And  in  this  view  they  must 
<  be  distinguished  and  excepted  from 

*  other  incorporeal  hereditaments  is- 

*  suing  out  of  land,  as  rents,  &c.,  which 
'  in  general  will  follow  the  nature  of 

*  their  principal,  and  cannot  be  free- 
'  hold,  unless  the  stock  from  which 
'  they  spring  be  freehold  also.' — 1 
Bl.  Tracts,  116." 

[Lord  Coke  tells  us  (in  1  Inst.  1  b) 
that  a  man  may  have  a  fee  simple  in 
three  kinds  of  hereditaments,  viz.  real, 
personal,  or  mixed ;  of  each  of  which 
he  adduces  instances.  And  our  author, 
two  pages  hence,  says,  "  a  fee,  in  its 
secondary  sense,  as  an  estate  of  inhe- 
ritance, is  applicable  to,  and  may  be 
had  in,  any  kind  of  hereditaments,  ei- 
ther corporeal  or  incorporeal." — Ed.] 

(5)  Before  the  statute  de  donit  con- 
diticnalUmt,  there  was  no  other  estate 
of  inheritance  except  afee-simple;  but 
estates  of  fee-simple  were  of  two  sorts, 
viz,  fee-simpleabsolute,andfee-simple 
conditional.  {Walsmgham^B  case,  1 
Flowd.  562 ;  and  see  the  next  note,  as 
alBoposi,  p.  109). 


(6)  It  would  save  embarrassment  to 
the  student,  if  he  never  found  in  books 
of  authority  any  estate  called  a  fee- 
simple,  of  which  the  qualities  did  not 
coincide  with  our  author's  definition  in 
the  text.    But,  Lord  Coke  tells  us, 
(1  Instit.  1  b,)  **  of  fee-simple,  it  is 
commonly  holden,  that  there  be  three 
kinds,  viz.  fee-simple  absolute,  fee- 
simple  conditional,  and  fee-simple  qua- 
lified, or  base  fee."     It  is  true,  that 
Lord  Coke  immediately  adds,  **  but 
the  more  apt  and  genuine  division  were 
to  divide  fee  (that  is,  inheritance)  into 
three  parts,  viz.  simple  or  absolute  ; 
conditional;   and  qualified,  or  base. 
For,  this  word  timple,   properly  ex- 
dudeth  both  conditions  and  limitations 
that  defeat  or  abridge  the  fee.'*    But, 
the  same  authority  very  soon  informs 
us,  (in  1  Instit.  19  a,)  that  "  here" 
(that  is, in  the  13th  sect,  of  Litt.)  '*  fee- 
simple  u  taken  in  its  large  sense,  in- 
cluding as  well  estates  conditional  or 
qualified,  as  absolute ;  to  distinguish 
them  from  estates  in  tail."     And  he 
again,  more  than  once,  alludes  to  a 
qualified  fee -simple,  (in  1  Instit.  27, 
and  in  2  Instit.  333,)  as  he  does  to  a 
determinable  fee-simple  in  JBdward 
Seymour's  aue.  (10  Rep.  97  b.)  That 
an  estate,  though  determinable  upon  a 
contingency,  may  be  a  fee-simple,  was 
also  held  in  the  case  of  Peiiz  v.  Brown, 
(Cro.  Jac.  590,)  which  case  was  cited 
with  approbation  in  Gardner  v.  Shei- 
don,  (Vaugh.  273,)  where  it  is  dis- 
tinctly laid  down  that  *'  a  fee-simple 
determinable  upon  a  contingent,  is  a 
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but  referring  that  to  his  own  pleasure,  or  to  the  disposition 

of  the  law.    The  true  meaning  of  the  word  fee  {feodum)  is 

the  same  with  that  of  feud  or  fief,  and  in  its  original  sense, 

it  is  *taken  in  contradistinction  to  allodium  (f);  which  lat-   [  *  106  ] 

ter  the  writers  on  this  subject  define  to  be  every  man's  own 

land,  which  he  possesseth  merely  in  his  own  right,  without 

owing  any  rent  or  service  to  any  superior.    This  is  property 

in  its  highest  degree ;  and  the  owner  thereof  hath  absolu-- 

turn  et  directum  dominium^  and  therefore  is  said  to  be  seised 

thereof  absolutely  in  dominico  suo,  in  his  own  demesne. 

But  feodum,  or  fee,  is  that  which  is  held  of  some  superior, 

on  condition  of  rendering  him  service;  in  which  superior 

the  ultimate  property  of  the  land  resides.     And  therefore 

Sir  Henry  Spelman  (g)  defines  a  feud  or  fee  to  be  the  right 

which  the  vassal  or  tenant  hath  in  lands,  to  use  the  same, 

and  take  the  profits  thereof  to  him  and  his  heirs,  rendering 

to  the  lord  his  due  services ;  the  mere  allodial  property  of 

the  soil  always  remaining  in  the  lord.    This  allodial  pro- 

(/)  See  pp.  45,  47  [and  the  notes         (p)  Of  Feudg,  c.  1. 
thereto]. 


fee-simple  to  aU  intents,  bnt  not  so  deviating,  so  widely,  from  onr  author's 

durable  as  absolute  fee-simple.    All  more  natural  classification,  it  seemed 

Ibe-aimples  are  vnequaily  durable ;  for  proper  to  put  the  student  upon  his 

one  may  escheat  sooner  than  another,  guard ;  and  to  caution  him,  that  the 

by  the  fidlure  of  heirs.     An  estate  to  words  fee -simple  are  sometimes  used 

a  man  and  his  heirs,  as  long  as  John  by  legal  writers  of  great  name,  and 

Stiles  hath  any  heir,  which  is  no  ab-  judges  of  high  authority,  merely  as 

solute  fee-simple,  is  doubtless  as  du-  contrasting  with  estates   tall ;  and, 

rable  as  the  estate  in  fee  which  John  when  so  used,  comprehend  other  fees 

Stiles  hath  to  him  and  his  heirs,  which  besides  fees  absolute.  The  context  wiU 

is  an  absolute  fee-simple ;  and  aliena-  generally  direct  a  reader  whether  he  b 

tion  is  an  incident  to  a  fee-simple  to  understand  the  word  fee-simple  in 

determinable  upon  a  contingent,  as  to  this  looser  sense,  or  according  to  the 

any  more  absolute  or  more  perdurable  plainer  meaning  assigned  to  it  by  our 

fee- simple."     Similar  doctrines  were  author ;  and  which  is  more  conform - 

laid  down  in  the  case  of  Idle  ▼.  Cook,  able  to  the  description  of  a  fee-simple 

(2  Ld.  Raym.  1148,)  and  in  Vernon,  given  by  Fleta  (lib.  3,  c.  8),  who  says, 

T.  Gataere,  (Dyer,  252  b.)     To  this  **  Simplex  donatio  eet,  ubi  nulla  ad- 

division  of   fee-simple  estates,   Mr.  jecta  eet  conditio  nequemodue;  eim- 

Watldns   adheres  in  his  Princip.  of  plieiter  enim  datur  quod  nullo  addita- 

Conv.  (cap.  9)  ;  and  see  the  last  pre-  mento  daturj'''    And  see  Bracton  (lib. 

ceding  note.  2,  c.  6,)  to  the  same  effect,  expressed  in 

These  instances  (to  which  it  would  very  similar  words, 
probably  be  easy  to  add  many  more) 

VOL.  II.  N 
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perty  no  subject  in  England  has  (A);  it  being  a  received, 
and  now  undeniable,  principle  in  the  law,  that  all  the  lands 
in  England  are  holden  mediately  or  immediately  of  the 
king  (7).  The  king,  therefore,  only  hath  abiobUtan  et  di- 
rectum dominium  (i) :  but  all  subjects'  lands  are  in  the 
nature  of  feodum  or  fee:  whether  derived  to  them  by  de- 
scent from  their  ancestors,  or  purchased  for  a  valuable  con- 
sideration ;  for  they  cannot  come  to  any  man  by  either  of 
those  ways,  unless  accompanied  with  those  feodal  clogs 
which  were  laid  upon  the  first  feudatory  when  it  was  origi- 
nally granted.  A  subject,  therefore,  hath  only  the  usufruct, 
and  not  the  absolute  property  of  the  soil ;  or,  as  Sir  Ed- 
ward Coke  expresses  it  (A),  he  hath  dominium  utik,  but 
not  dominium  directum.  And  hence  it  is,  that,  in  the  most 
solemn  acts  of  law,  we  express  the  strongest  and  highest 
estate  that  any  subject  can  have  by  these  words :  '^  he  is 
'*  seised  thereof  in  his  demesne  as  of  fee.^^  It  is  a  man's 
demesne,  dominicum,  or  property,  since  it  belongs  to  him 
and  his  heirs  for  ever:  yet  this  dominicum,  property,  or 
demesne,  is  strictly  not  absolute  or  allodial,  but  qualified  or 
feodal :  it  is  his  demesne,  as  of  fee  (8) :  that  is,  it  is  not 
purely  and  simply  his  own,  since  it  is  held  of  a  superior 
lord,  in  whom  the  ultimate  property  resides, 
^jjjvj^the  *This  is  the  primary  sense  and  acceptation  of  the  word 

r  ♦  106  1  '^'^^'  ^"^  ^^*  Martin  Wright  very  justly  observes  (/)  ), 
the  doctrine,  '^  that  all  lands  are  holden,"  having  been  for 
so  many  ages  a  fixed  and  undeniable  axiom,  our  English 
lawyers  do  very  rarely  (of  late  years  especially)  use  the 
word  fee  in  this  its  primary  original  sense,  in  contradistinc- 
tion to  allodium  or  absolute  property,  with  which  they  have 
no  concern ;  but  generally  use  it  to  express  the  continuance 
or  quantity  of  estate.  A  fee,  therefore,  in  general,  signifies 
an  estate  of  inheritance ;  being  the  highest  and  most  exten- 
sive interest  that  a  man  can  have  in  a  feud  :  and  when  the 
term  is  used  simply,  without  any  other  adjunct,  or  has  the 

(A)  Co.  Litt.  1.  fuffi  i>eti«.— Ibid. 

(i)  Praedium  domini  regit  e9t  direC'         (k)  Co.  Litf.  1. 
turn  dominium,  eujus  nuilui  ett  author         (/ )  Of  Ten.  148. 


(7)  See  ante,  the  note  to  p.  51.  hm  timiUett  idem  :  see  mtie,  the  note 

(8)  **  UV  ifl  rimilitndinary.andmi/.     to  p.  104. 
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adjunct  of  simple  annexed  to  it  (as  a  fee,  or  a  fee-simple), 
it  is  used  in  contradistinction  to  a  fee  conditional  (9)  at  the 
common  law,  or  a  fee-tail  by  the  statute;  importing  an 
absolute  inheritance,  clear  of  any  condition,  limitation,  or 
restrictions  to  particular  heirs,  but  descendible  to  the  heirs 
general,  whether  male  or  female,  lineal  or  collateral.  And 
in  no  other  sense  than  this  is  the  king  said  to  be  seised  in 
fee,  he  being  the  feudatory  of  no  man  (m). 

Taking,  therefore, /e^  for  the  future,  unless  where  other- Distinction  be- 
wise  explained,  in  this  its  secondary  sense,  as  a  state  of  in-  Mdincoin^reai 
heritance,  it  is  applicable  to,  and  may  be  had  in,  any  kind 
of  hereditaments,  either  corporeal  or  incorporeal  (n)  (10). 
But  there  is  this  distinction  between  the  two  species  of  here- 
ditaments ;  that,  of  a  corporeal  inheritance,  a  man  shall  be 
said  to  be  seised  in  his  demesne  as  of  fee;  of  an  incorporeal 
one,  he  shall  only  be  said  to  be  seised  (is  of  fee,  and  not  in 
his  demesne  (o).  For,  as  incorporeal  hereditaments  are  in 
their  nature  collateral  to,  and  issue  out  of,  lands  and 
houses  (p),  their  owner  hath  no  property,  dominicfon,  or 
demesne,  in  the  thing  itself,  but  hath  only  something  de- 
rived out  of  it,  resembling  the  servituteSf  or  services,  of  the 
civil  law  {q).  The  dominicum  or  property  is  frequently  ''^in  [  ^  107  ] 
one  man,  while  the  appendage  or  service  is  in  another. 
Thus  Gains  may  be  seised  as  of  fee  of  a  way  leading  over 
the  land,  of  which  Titius  is  seised  in  his  demesne  as  of  fee. 

The  fee-simple  or  inheritance  of  lands  and  tenements  is  The  fee-simpie 
generally  vested  and  resides  in  some  person  or  other ;  though  veSuld  in  some 
divers  inferior  estates  may  be  carved  out  of  it.     As,  if  one  '*"'°°* 
grants  a  lease  for  twenty-one  years,  or  for  one  or  two  lives, 
the  fee-simple  remains  vested  in  him  and  his  heirs;  and, 
after  the  determination  of  those  years  or  lives,  the  land 
reverts  to  the  grantor  or  his  heirs,  who  shall  hold  it  again 
in  fee-simple.  Yet  sometimes  the  fee  may  be  in  abeyance^  11),  but  sometimes  it 

(in)  Co.  Litt.  1.  (o)  Litt.  s.  10. 

(»)  Fleodum  e$t  guod  guis  tenet  iibi         {p)  See  p.  20. 
ei  hmeredibn*  mtt,  9we  iit  tenemen-         (q)  Serviiui  egt  jut,  quo  ret  mea  al- 

turn,  me  reditne^  ^.  Flet.  I.  5,  c.  5,  teriue  rei  vel  pereanae  eervit.    Ff.  8, 

f.  7.  1.  1. 


(9)  But  see  <mie^  p.  104,  note,  for     Mr.  Christian's)   at  the  foot   of  p. 
some  qualification  of  this  statement.  104 . 

(10)  See  atUet  the  last  note  (partly         (11)   '*  There  is  no  cause  to  frame 
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that  is  (as  the  word  signifies)  in  expectation,  remembrance, 
and  contemplation  in  law ;  there  being  no  person  in  esse^  in 


abeyances  needlessly  and  in  vain,  respect  to  the  two  last  instances  of 
which  the  law  loves  not,  nor  admits,  abeyance  which  are  noticed  by  our 
but  in  case  of  necessity,  as  in  vaca-  author,  that  "  there  hardly  seems  any 
tions  of  bishops,  parsons,  and  the  like,  necessity  to  resort  to  that  doctrine,  to 
Abeyances  are  not  allowed  but  where  explain  the  residence  of  the  inherit- 
the  original  creation  of  estates  requires  ance  or  qf  the  freeholdJ**  There  may 
them,  or  where  the  consequences  of  be  some  ground  for  holding,  that, 
estates  do  in  congruity  require  them."  upon  the  death  of  a  parson  of  a  church, 
{Sheffield  Y,  RatclUfe,  Hob.  338 ;  and  and  until  the  appointment  of  his  sue* 
see  Wit  here  v.  Itehamt  Dyer,  70  b ;  cessor,  the  inheritance  is  in  the 
Machellr,  Clark ^  2  Lord  Raym.  781.)  grantor  and  his  heirs :  but  when  Mr. 
Mr.  Feame  (in  the  6  th  chapter  of  his  Christian  adds,  **  and  the  freehold 
most  yaluable  Essay  on  Contingent  seems,  in  fact,  from  the  moment  of 
Remainders,)  collects  numerous  au-  the  death  of  the  parson,  to  vest  and 
thorities,  which  he  employs  with  great  abide  in  the  successor,"  this  does  not 
effect,  to  prove  that,  although  there  appear  to  be  established  by  the  reason 
may  be  no  ascertained  person  m  ene  assigned,  viz.  that,  **  after  induction, 
in  whom  an  inheritance  can  vest,  he  can  recover  all  the  right  of  the 
under  a  devise  or  grant  thereof,  either  church  which  accrued  from  the  death 
at  common  law  or  by  way  of  use,  it  by  of  the  predecessor."  The  last  position 
no  means  follows,  that  the  inheritance  is  very  true  (see  post,  p.  261  of  this 
must  be  in  abeyance  ;  but,  on  the  con-  volume  ;)  but  it  can  hardly  prove  that 
trary,  that  it  remains,  if  not  otherwise  the  freehold  vested  and  was  abiding 
disposed  of,  in  the  heirs  of  the  testa-  in  the  successor  before  he  was  named, 
tor,  or  in  the  grantor  or  his  heirs,  un-  or  perhaps  thought  of ;  or,  if  this  were 
til  the  prescribed  contingency  hap-  admitted,  what  would  become  of  the 
pens,  which  is  to  vest  it  elsewhere,  notion  that,  upon  the  dissolution  of  a 
Amongst  other  cases,  he  cites  that  of  corporation  sole,  the  inheritance  re- 
Carter  v.  Bamardieton  (which  is  also  verts  to  the  grantor  and  his  heirs  ? 
reported  in  1  P.  Wms.  516,)  in  which  Our  author,  as  Mr.  Christian  ob- 
Lord  Chancellor  Parker  strongly  re-  serves,  only  cites  Littleton  for  the  two 
probated  the  notion,  that,  when  lands  Instances  in  question ;  but,  at  the 
are  devised  to  A.  for  life,  remainder  commencement  of  this  note.  Chief 
to  the  light  heirs  of  B.  then  Ihfinff,  Justices  Uobart,  Dyer,  and  Lord  Ray- 
the  remainder  is  in  abeyance,  or,  as  mond,  are  referred  to,  and  will  be 
some  call  it,  in  gremio  legit,  or,  as  found  authorities  in  perfect  concnr- 
his  lordship,  contemptuously  said,  rence  with  Littleton,  and  with  Bladc- 
in  nubibuM,  The  first  instance,  there-  stone,  that  the  law  recognizes  the  doc- 
fore,  which  our  author  gives  in  the  trine  of  abeyance  from  necessity,  in 
text  above,  as  one  of  supposed  abey-  the  cases  of  **  vacations  of  bishops, 
ance,  is  a  case  in  which  no  necessity  parsons,  and  such  Uke."  Some  of  the 
for  admittingthat  doctrine  could  arise:  judges  mentioned,  indeed,  were  dis- 
if,  by  death  or  forfeiture  in  the  life  posed  to  go  further  than  is  now  deemed 
time  of  Richard,  the  estate  of  John  necessary,  and  thought  abeyance  might 
determined,  the  grantor  or  his  heir  be,  in  cases  of  limitations  in  fee  to  the 
might  enter.  right  heirs  of  a  person  Aen  living, 
Mr.  Christian,  however,  seems  to  go  after  an  estate  of  freehold.  To  this 
rather  too  far,  when  he  intimates,  with  extent,  we  have  seen,  their  doctrine 
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whom  it  can  vest  and  abide  :  though  the  law  considers  it  as 
always  potentially  existing,  and  ready  to  vest  whenever  a 
proper  owner  appears.  Thus,  in  a  grant  to  John  for  life, 
and  afterwards  to  the  heirs  of  Richard,  the  inheritance  is 
plainly  neither  granted  to  John  nor  Richard,  nor  can  it  vest 
in  the  heirs  of  Richard  till  his  death,  nam  nemo  est  kaeres 
viventis:  it  remains,  therefore,  in  waiting  or  abeyance, 
during  the  life  of  Richard  (r).  This  is  likewise  always  the 
case  of  a  parson  of  a  church,  who  hath  only  an  estate  there- 
in for  the  term  of  his  life ;  and  the  inheritance  remains  in 
abeyance  {$).  And  not  only  the  fee,  but  the  freehold  also, 
may  be  in  abeyance ;  as,  when  a  parson  dies,  the  freehold 
of  his  glebe  is  in  abeyance  until  a  successor  be  named, 
and  then  it  vests  in  the  successor  (/). 

The  word  "  heirs"  is  necessary  in  the  grant  or  donation,  To  make  a  fee.  ^^ 
in  order  to  make  a  fee,  or  inheritance.     For,  if  land   be>  necessary  in 
given  to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever,    ^^'^ 
this  vests  in  him  but  an  estate  for  life  (»).     This  very  great 
nicety  about  the  insertion  of  the  word  "  heirs"  in  all  feoff- 
ments and  grants,  in  order  to  vest  a  fee,  is  plainly  a  relic  of 
the  feodal  strictness ;  by  which,  we  may  remember  (w),  it 
was  required  *that  the  form   of  the  donation  should   be   [  *  108  ] 
punctually  pursued ;  or  that,  as  Cragg  (x)  expresses  it,  in 
the    words   of  Bald  us,  "  donationes  sint  stricti  juris,  ne 
'^  quis  pltu  donasse  praesumatur  quam  in  donatione  express 
"  serit."    And  therefore,  as  the  personal  abilities   of  the 
donee  were  originally  supposed  to  be  the  only  inducements 
to  the  gift,  the  donee's  estate  in  the  land  extended  only  to 
his  own  person,  and  subsisted  no  longer  than  his  life ;  un- 
less the  donor,  by  an  express  provision  in  the  grant,  gave  it 
a  longer  continuance,  and  extended  it  also  to  his  heirs. 
But  this  rule  is  now  softened  by  many  exceptions  (y). 

For,  1.  It  does  not  extend  to  devises  by  will  (12):  in  But  tjii*  "trict- 

•^  ^       '  '  ness  is  not  re- 

quired in  wills ; 
(r)  Co.  Xitt.  342.  (w)  See  page  56. 

(#)  Litt.  B.  646.  (x)  L.  1,  t.  9,  s.  17. 

(/)  Ibid.  8.  647.  (y)  Co.  Litt.  9,  10. 

(«f)  Ibid.  8.  1. 

has  been  repudiated ;  bnt,  it  is  be-  that  it  was  the  maxim  of  the  common 

Ueved,  no  farther.  law,  and  not,  as  has  been  sometimes 

(12)  See  pott,  the  23rd  chapter  of  said  (Idle  v.  Coot,  1  P.  Wms.  77),  a 

this  Tolnme,  p.  380,  and  note  thereto,  principle  arising  ont  of  the  wording  of 

Lord  Coke  teaches  as  (1  Inst.  322  b)  the  statutes  of  wills  (32  Hen.  YIII. 


108 


OF   FRBBHOLD    ESTATES   OF   INHERITANCE. 

which,  as  they  were  introduced  at  the  time  when  the  feodal 
rigour  was  apace  wearing  out,  a  more  liberal  construction  is 


c.  1,  34  Hen.  Till.  c.  5,)  "  quod  «/- 
tima  vohmia*  t§itaioria  e$t  perim* 
piendnt  secundum  veram  tnientumem 
auam."  For  this  reaBon,  Littleton 
says,  (sect.  586,)  if  a  man  deriseth 
tenements  to  another,  habendum  m 
perpetuum,  the  devisee  taketh  a  fee 
simple ;  yet,  if  a  deed  of  feoffment 
had  been  made  to  him  by  the  devisor 
of  the  said  tenements,  habendum  eibi 
inpefpetuum,  he  should  have  an  estate 
but  for  term  of  his  life,  for  want  of 
the  word  hein.  In  Webb  t.  Herring ^ 
(1  Rollers  Rep.  399,}  it  was  deter- 
mined,  that  a  devise  to  a  man  and  his 
suooessors,  gives  a  fee.  But,  whether 
a  devise  to  a  man  and  his  posterity 
would  give  an  estate  tail,  or  a  fee,  was 
doubted  in  the  Attorney  General  y, 
Bamfield,  (2  Freem.  268.)  Under  a 
devise  to  a  legatee,  "  for  her  own  use, 
and  to  give  away  at  her  death  to  whom 
she  pleases,"  Mr.  Justice  Fortescue 
said,  there  was  no  doubt  a  fee  passed : 
(TimeweU  v.  Perkine,  2  Atk.  103 :) 
and  the  same  doctrine  was  held  in 
GoodHUe  v.  O/tmry.  (2  Wils.  7  ;  see 
also  h^fira.)  And  a  devise  of  the  testa- 
tor's lands  and  tenements  to  his  exe- 
cutors, '*  freely  to  be  possessed  and 
enjoyed  by  them  alike,"  was  held,  (in 
Loffeaeret  v.  Blight,  Cowp.  357,)  to 
carry  the  fee:  for,  the  testator  had 
chaiged  the  estate  with  the  payment 
of  an  annuity,  which  negatived  the 
idea,  that,  by  the  word/reefy  he  only 
meant  to  give  the  estate  /ree  of  m- 
cumbraneee:  the  free  enjoyment, 
therefore,  it  was  held,  must  mean,  free 
from  all  limitations.  But,  if  the  tes- 
tator had  not  put  any  charge  on  the 
estate,  this  would  not  have  been  the 
necessary  construction ;  nor  would  so 
extendeda  meaning  have  been  given  to 
those  words  against  the  heir,  in  any 
case  where  it  was  not  certain  that  the 
testator  meant  more  than  that  his  de- 
visee  should  possess  and  enjoy  the 


estate,  Jree  from  aU  ehargee,  or  Jree 
from  impeachment  qf  watte,  (  Gootf- 
right  v.  Barron,  11  East,  224.) 

Thus,  if  a  man  devises  all  his  free- 
hold estate  to  his  wife,  during  her 
natural  l\fe,  and  also  at  her  diepoeat 
qffenaarde,  to  leave  it  to  whom  ehe 
pleaeee,  the  word  leave  confines  the 
authority  of  the  devisee  for  life  to  a 
disposition  by  wiU  only.  (Doe  v. 
Thorleg,  16  East,  443 ;  and  see  inflra.) 
This,  it  wiH  at  once  be  obvious,  is  by 
no  means  inconsistent  with  what  was 
laid  down  in  TimeweU  v.  Perkine,  as 
before  cited.  The  distinction  is  pointed 
out  in  T\nnlin»on  t.  Dighton,  (1  P. 
Wms.  171,)  thus:  where  a  power  is 
given,  with  a  particular  desciiptioii 
and  limitation  of  the  estate  devised 
to  the  donee  of  the  power,  the  power 
is  a  distinct  gift,  coming  in  by  way 
of  addition,  but  will  not  enlarge  the 
estate  expressly  given  to  the  devisee ; 
though,  when  the  devise  is  genersl 
and  indefinite,  with  a  power  to  dispose 
of  the  fee,  there  the  devisee  himself 
takes  the  fee.  In  some  few  instances, 
indeed,  courts  of  equity  have  inclined 
to  consider  a  right  of  enjoyment  for 
life,  coupled  with  a  power  of  appoint- 
ment, as  equivalent  to  the  absolute 
property.  (Standen  v.  Standen,  2 
Yes.  Junr.  594.)  A  difference,  how- 
ever, seems  now  to  be  firmly  esta- 
blished, not  so  much  with  regard  to 
the  party  possessing  a  power  of  dis- 
posal, as  out  of  consideration  for  those 
parties  whose  interests  depend  upon 
the  non-execution  of  tiiat  power. 
{Cfnift  V.  Slee,  4  Yes.  64.)  Con- 
fining the  attention  to  the  former, 
there  may  be  no  reason  why  that 
which  he  has  power  to  dispose  of 
should  not  be  considered  as  his  pro- 
perty ;  but  the  interests  of  the  latter 
ought  not  to  be  affected  in  any  other 
manner  than  that  specified  at  the  cre- 
ation of  the  power.  {Hohneey.Coghiily 
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allowed ;  and  therefore  by  a  devise  to  a  man  for  ever,  or  to 
one  and  his  assigns  for  ever,  or  to  one  in  fee-simple,  the 


7  Vea.  506 ;  Jimm  r,  Cfmrry,  1  Swmnst. 
73 ;  Beid  t.  ShergM,  10  Vcs.  383.) 
When,  tlierefore,  a  deriie  or  bequest 
(for  the   prineiite   leemf   to  apply 
equally  to  realty  aa  to  penonalty)  is 
made  to  any  one  expressly  for  Ufe, 
with  a  power  of  appomtment,  by  will 
only,  superadded,  that  power  (ss  al- 
ready has  been  intimated)  most  be 
executed  in  the  manner  prescribed; 
for,  the  property  not  being  absolute 
in  the  first  taker,  the  objects  of  the 
power  cannot  take  without  a  ftnrmsi 
appointment;  but,  where  the  derise 
or  bequest  is  made  indefinitely,  with 
a  auperadded  power  to  dispose  by  will 
or  detd^  the  property  (as  we  haTO  seen) 
vests  absofaitely.  The  distinction  may, 
perhaps,  seem  slight,  but  it  has  been 
judicially  declared  to  be  perfectly  set- 
tled.    {Bradiey  t.  Wetieoit,  13  Yes. 
453;  Amdenon  t.  i>awMMi,  15  Yes. 
536  ;  BmfirdT.  Street,  16  Yes.  139  ; 
Nmmoek  t.  Horim,  7   Yes.  398; 
Irwm  T.  .Fbrrer,  19  Yes.  87.)    Where 
an  estate  is  derised  absolutely,  without 
any  prior  estate  limited  to  such  uses 
aa  a  person  shall  appoint,  that  is  sn 
estate  in  fee.     {Ltmgham  t.  Neimy^ 
3  Yes.  470.)   And  the  word  '<  estate," 
when  used  by  a  testator,  and  not  re- 
strained to  a  narrower  signification  by 
the  context  of  the  will,  {Doe  t.  Hur^ 
reU,  5  Bsm.  &  Aid.  21,)  is  sufficient 
to  carry  real  estate ;  (Barnes  t.  Patch, 

8  Yes.  608 ;   Woottam  ▼.  Kemwortky, 

9  Yes.  142 ;)  and  that  not  merely  a 
life  interest  therein,  but  the  fee^  al- 
though no  words  of  limitation  in  per- 
petuity are  added.  {Roe  v.  Wright, 
7  East,  268;  Bighi  ▼.  SideMham, 

2  Doug^  763 ;    Chorlioa  y.  Tayior, 

3  Yes.  and  Bea.  163 ;  PetHward  t. 
Prmeott,  7  Yes.  545;  Nieholk  t. 
Butcher,  18  Yes.  195.)  So,  the  word 
"  property"  may  bear  the  same  exten- 
sile oonstroetion.  {Thomae  t.  Phelpe, 

4  Ross,  351 ;  Doe  ▼.  ISieker,  3  Barn. 


&  Adol.  477;  WUccy.  WUce,  7  Bing. 
672 ;  5  Moo.  &  P.  682.)  And  although 
the  mere  introductory  words  of  a  will, 
intimating  in  general  terms  the  testa- 
tor's intention  to  dispose  of  "  all  his 
estate,  real  and  personal,"  wiU  not  of 
themselves  pan  a  fee,  if  the  will,  in 
its  operatiTe  clauses,  contains  no  fur- 
ther declaration  of  such  intent ;  still, 
where  the  subsequent  clauses  of  de- 
rise  are  inexplicit,  the  introductory 
words  will  have  an  effect  on  the  con- 
struction, as  affording  some  indication 
of  the  testator's  intention.  {Rbetmm 
▼.  Beekwith,  Ca.  temp.  Talb.  160; 
Ooodrighi  r.  Stocker,  5  T.  R.  13; 
Doe  T.  Buebter,  6  T.  R.  612  ;  Ga/- 
/tesr  T.  Popnii,  3  Wils.  143  ;  Smith 
Y.  Qffin,  2  H.  Bla.  450.)  But, 
though  slight  circunstances  may  be 
admitted  to  explain  obscurities,  (IZoii- 
dall  T.  Jlfor^Ai,  12  Yes.  77,)  and 
words  may  be  enlarged,  abridged,  or 
transposed,  in  order  to  reach  the  tes- 
tator's  meaning,  when  soch  liberties 
are  necessary  to  make  the  will  con- 
sistent; {Keiiey  t.  Fbwler,  Wilm. 
Notes,  309 ;)  still,  no  operative  and 
effective  clause  in  a  will  must  be  con- 
trolled by  ambiguous  words  occurring 
in  the  introductory  parts  of  it,  Unless 
this  is  absolutely  necessary  in  order 
to  furnish  a  reasonable  interpreta- 
tion of  the  whole :  {Lord  Oji/ord  v. 
OkurehiU,  3  Yes.  &  Bea.  67  ;  Namp^ 
eon  T.  Brandwood,  1  Mad.  388 ;  Leigh 
V.  Norlmrg,  13  Yes.  344  ;  Doe  t. 
Pearee,  1  Pr.  365 :)  neither  can  a  sub- 
sequent clause  of  limitation  as  to  one 
subject  of  devise,  be  governed  by 
words  of  introduction  which,  though 
clear,  are  not  properly  applicable  to 
thatparticulsrsubject;  (iNTarA  v.  Smith, 
17  Yes.  33  ;  Doe  v.  Cktgton,  8  East, 
144 ;  Denn  v.  Oaekm,  Cowp.  661 ;) 
whilst,  on  the  other  hand,  an  express 
disposition  in  an  early  part  of  a  will 
must  not  receive  an  exposition  from 
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devisee  hath  an  estate  of  inheritance ;  for  the  intention  of 
the  devisor  is  sufficiently  plain  from  the  words  of  perpetuity 


R  subsequent  passagei  affording  only 
a  conjectural  inference.  (Roach  t. 
Haynes,  8  Ves.  590 ;  Barker  t.  Lea^ 
3  Ves.  &  Bea.  117 ;  8.  C.  1  Turn.  & 
Russ.  416 ;  Janea  t.  ColhecJe,  8  Yea. 
42  ;  Paraotu  ▼.  Baker,  18  Ves.  478 ; 
Thackeray  t.  Hampwnf  2  Sim.  &  Stu. 
217.) 

Where  an  estate  is  devised,  and  the 
devisee  is  subjected  to  a  charge,  which 
charge  is  not  directed  to  be  paid  out 
of  the  rents  and  profits,  the  devise  will 
carry  a  fee-simple,  notwithstanding  the 
testator  has  added  no  words  of  express 
limitation  in  perpetViity.  Upon  thia 
point,  the  distinction  is  settled,  that, 
where  the  charge  is  on  tl^e  person  to 
whom  the  land  is  devised  (in  general, 
terms,  not  where  he  has  an  estate-tail 
given  him,  Detm  t.  Slater,  5  T.  R. 
337,)  there  he  must  take  the  fee ;  but 
not  where  the  charge  is  upon  the  land 
devised,  and  payable  out  of  it.  And 
the  reason  giren,  why  in  the  former 
case  the  devisee  must  take  the  fee,  is, 
because  othenrise  the  estate  may  not 
be  sufficient  to  pay  the  chai|[e  during 
the  life  of  the  deviseci  which  would 
make  him  a  loser,  and  that  could  not 
have  been  the  intention  of  the  devisor. 
(Goodtitle  t.  Maddem,  4  East,  500 ; 
Doe  T.  Holmee,  8  T.  R.  1 ;  Doe  v. 
C2kirit«,  2NewRep.349;  Soey.Daw, 
3  Man.  &  Sel.  522;  Baddeley  v. 
Let^ngweil,  Wilm.  Notes,  235  ;  Col- 
lier^e  eaee,  6  Rep.  16.) 

With  regard  to  the  operation  of  the 
word  **  hereditaments"  in  a  will,  Mr. 
Justice  Buller  said,  there  haye  been 
yarious  opinions ;  in  some  cases  it  has 
been  held  to  pan  a  fee,  in  others  not ; 
(Doe  V.  BiehardM,  3  T.  R.  360 ;)  but 
the  latter  construction  seems  now  to 
be  firmly  established  as  the  true  one. 
The  settled  sense  of  the  word  *'  here- 
ditaments,'* Chief  Baron  Maodonald 
declared,  (in  Moore  v.  Deiwa,  2  Bos. 
&  Pull.  251,)  is,  to  denote  such  things 


as  may  be  the  subject  matter  of  inhe- 
ritance, but  not  the  inheritance  itself; 
and  cannot,  therefore,  by  its  own  in- 
trinsic force,  enlarge  an  estate  which 
is  primA facie  a  life  estate,  into  a  fee. 
It  may  have  weight,  under  particular 
circumstances,  in  explaining  the  other 
expressions  in  a  will,  from  whence  it 
may  be  collected,  in  a  manner  agree- 
able to  the  rules  of  law,  that  the  tes- 
tator intended  to  give  a  fee  :  but  in 
Camnmg  v.  Caummg,  (Mosely,  242,)  it 
was  considered  as  quite  settled  by  the 
decision  in  Hopewell  v.  Ackland  (1 
Salk.  239,)  that  a  fee  will  not  pass 
merely  by  the  use  of  the  word  heredi- 
tament. (And  see  the  same  case  of 
Demi  V.  JIfoore,  in  its  previous  stages 
of  Utigation,  3  Anstr.  787 ;  5  T.  R. 
563  ;  as  also  Pocock  v.  The  Bkhop  qf 
London,  3  Brod.  &  Bing.  33.) 

Mr.  Preston  (in  page  42  of  the 
2nd  volume  of  his  Treat,  of  Est.)  ob- 
serves, the  rule  requiring  the  designa- 
tion in  terms,  or  by  reference,  of  Mrs 
in  the  limitation  of  estates,  is  confined, 
even  with  respect  to  common  law  as- 
surances, to  those  cases  in  which  the 
assurances  are  to  na/ura/.persons ;  the 
rule  does  not  take  plaee  where  the 
assurances  are  made  to  corporations ; 
or  are  made  by  matter  of  record ;  or 
operate  only  to  extinguish  a  right,  or 
a  collaterai  interest ;  or  which  give 
one  interest  in  lieu  of  another;  or 
release  the  unity  of  title ;  or  confer 
an  equitable  interest  by  vray  of  con- 
tract, as  distinguished  from  a  convey- 
ance. These,  and  other  instances,  as 
well  as  those  of  wills,  to  which  the 
rule  does  not  extend,  he  says,  are 
more  properly  to  be  considered  as  not 
coming  within  the  scope  of  the  rule, 
or  of  the  policy  of  the  law  which  was 
the  foundation  of  the  rule,  than  as 
exceptions  to  the  rule :  and  he  devotes 
the  greater  part  of  the  remainder  of 
the  volume  cited  to  a  collection  and 
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annexed,  though  he  hath  omitted  the  legal  words  of  inheri- 
tance.    But,  if  the  devise  be  to  a  man  and  his  assigns,  with- 
out annexing  words  of  perpetuity,  there  the  devisee  shall 
take  only  an  estate  for  life ;  for  it  does  not  appear  that  the 
devisor  intended  any  more.    2.  Neither  does  this  rule  ex- no?  in  fines  or 
tend  to  fines  or  recovenes  (13),  considered  as  a  species  of 
conveyance ;  for  thereby  an  estate  in  fee  passes  by  act  and 
operation  of  law  without  the  word  ^*  heirs:"  as  it  does  also, 
for  particular  reasons,  by  certain  other  methods  of  convey- 
ance, which  have  relation  to  a  former  grant  or  estate,  wherein 
the  word  *'  heirs"  was  expressed  (2r).     3.  In  creations  of  norincreadona 
nobility  by  writ,  the  peer  so  created  hath  an  inheritance  in  ^Jtj*'**^*  °^ 
his  title,  without  expressing  the  word  **  heirs  ;"  for  heirship 
is  implied  in  the  creation,  unless  it  be  otherwise  specially 
provided  :  but,  in  creations  by  patent,  which  are  strictijuris^ 
the  word  *^  heirs"  must  be  inserted,  otherwise  there  is  no 
inheritance.     4.  In  grants  of  lands  to  sole  corporations  and  in  gruita  to  cor- 
their  successors,  the  word  "  successors"  supplies  the  place  word"«ucccs- 
of  **  heirs ;"  for,  as  heirs  take  from  the  ancestor,  so  doth  the  tSr^iacI Sf  ** 
successor  from  the  predecessor.     Nay,  in  *a  grant  to  a    r  ♦  inn  -i 
bishop,  or  other  sole  spiritual  corporation,  in  frankalmoign,    ^  ^ 

the  word  "  frankalmoign "  supplies  the  place  of  "  suc- 
cessors," (as  the  word  "  successors"  supplies  the  place  of 
''  heirs,")  ex  vi  termini;  and,  in  all  these  cases,  a  fee-simple 
vests  in  such  sole  corporation.  But,  in  a  grant  of  lands  to 
a  corporation  aggregate,  the  word  "  successors "  is  not  ne- 
cessary, though  usually  inserted :  for,  albeit  such  simple 
grant  be  strictly  only  an  estate  for  life,  yet,  as  that  corpora- 
tion never  dies,  such  estate  for  life  is  perpetual,  or  equiva- 
lent to  a  fee-simple,  and  therefore  the  law  allows  it  to  be 
one  (a).  6.  Lastly,  in  the  case  of  the  king,  a  fee-simple  a  fec-«impie 
will  vest  in  him,  without  the  word  "  heirs"  or  "  successors"  king  without 

-  1       /.  -Ill     either  the  words 

m  the  grant ;  partly  from  prerogative  royal,  and   partly  "heim*;  or'uuc- 
from  a  reason  similar  to  the  last,  because  the  king  in  judg-  grant 

(r)  Co.  Litt.  9.  (a)  See  Vol.  I.  p.  484. 


iUnstration  of  the  different  classes  of  at  leng;th  is  referred. 
cases  in  which  a  fee  has  been  held  to  (13)  Nor,  it  is  presumed,  to  the 
pass,  though  the  word  "  heirs"  has  more  simple  modes  of  assnrance  sub- 
not  been  used.  To  this  ample  store-  stitnted  in  the  room  of  fines  and  re- 
house of  materials,  the  reader  who  coveries,  by  the  stat.  of  3  &  4  Gul. 
wishes  to  examine  the  subject  more  IV.  c.  74. 
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II.  Of  limited 


1.  Qualified  or 
bate  tees; 

2.  Feesoondi- 
tienai; 

3.  Feestoi/. 

1.  A  baae  or 
qualified  fee  is 
one  haring  a 
qualification 
autgoined  to  it, 
or  of  which  the 
duration  de- 
pends on  colla- 
teral circum- 
stances. 


[  MIO  ] 


2.  A  eondi/MMol 
fee,  at  common 
law,  was  a  fee  re- 
strained to  some 
particular  heirs. 


ment  of  law  nevei  dies  (i).  But  the  general  rule  is,  that 
the  word  ^'  heirs"  is  necessary  to  create  an  estate  of  inhe- 
ritance. 

II.  We  are  next  to  consider  limited  fees,  or  such  estates 
of  inheritance  as  ai-e  clogged  and  confined  with  conditions, 
or  qualifications  (14),  of  any  sort.  And  these  we  may  di- 
vide into  two  sorts  :  1.  Qualified^  or  &a«efees;  and  2.  Fees 
conditionalj  so  called  at  the  common  law ;  and  afterwards 
fees-tot/,  in  consequence  of  the  statute  de  donis. 

1.  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end.  As, 
in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale ;  in  this  instance,  whenever  the  heirs  of  A. 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely  de- 
feated. So,  when  Henry  VI.  granted  to  John  Talbot,  lord 
of  the  manor  of  Kingston-Lisle  in  Berks,  that  he  and  his 
heirs,  lords  of  the  said  manor,  should  be  peers  of  the 
realm,  by  the  title  of  barons  of  Lisle ;  here,  John  Talbot 
had  a  base  or  qualified  fee  in  that  dignity  (c),  and,  the 
instant  he  or  his  heirs  quitted  the  seignory  of  this  manor, 
the  dignity  was  at  an  end.  This  (15)  ''^estate  is  a  fee,  be- 
cause by  possibility  it  may  endure  for  ever  in  a  man  and 
his  heirs  :  yet,  as  that  duration  depends  upon  the  concur- 
rence of  collateral  circumstances  which  qualify  and  debase 
the  purity  of  the  donation,  it  is  therefore  a  qualified  or  base 
fee. 

2.  A  conditional  fee,  at  the  common  law,  was  a  fee  re- 
strained to  some  particular  heirs,  exclusive  of  others :  ''  do- 
'^  natio  stricta  et  coarciata  {d) ;  sicut  certis  haeredibus, 
*^  quihusdam  a  successione  exclusis:"  as  to  the  heirs  of  a 
man^s  body  by  which  only  his  lineal  descendants  were  ad- 
mittedy  in  exclusion  of  collateral  heirs ;  or  to  the  heirs  male 
of  his  body,  in  exclusion  both  of  collaterals,  and  lineal 
females  also.     It  was  called  a  conditional  fee,  by  reason  of 

(*)  See  Vol.  I.  p.  249.  (c)  Ck).  Litt.  27. 

(d)  Flet.  1.  3,  c.  3,  8.  5. 


(14)  See  ante,  p.  104,  note. 

(15)  The  proprietor  of  a  qualified 
or  base  fee  has  the  same  rights  and 
privileges  oyer  his  estate,  till  the  con- 


tingency upon  which  it  is  limited  oc- 
curs, as  if  he  were  tenant  in  fee>simple. 
(Walsmgkitm** eaae,  Plowd.  557.) 
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the  condition  expressed  or  implied  in  the  donation  of  it, 
that,  if  the  donee  died  without  such  particular  heirs,  the 
land  should  revert  to  the  donor.  For  this  was  a  condition 
annexed  by  law  to  all  grants  whatsoever ;  that,  on  failure  of 
the  heirs  specified  in  the  grant,  the  grant  should  be  at  an 
end,  and  the  land  return  to  its  ancient  proprietor  (e).  Such 
conditional  fees  were  strictly  agreeable  to  the  nature  of 
feuds  (16),  when  they  first  ceased  to  be  mere  estates  for  life, 
and  were  not  yet  arrived  to  be  absolute  estates  in  fee- simple. 
And  we  find  strong  traces  of  these  limited,  conditional  fees, 
which  could  not  be  alienated  from  the  lineage  of  the  first 
purchaser,  in  our  earliest  Saxon  laws  (/). 

Now,  with  regard  to  the  condition  annexed  to  these  fees 
by  the  common  law,  our  ancestors  held,  that  such  a  gift,  (to 
a  man  and  the  heirs  of  his  body)  was  a  gift  upon  condition, 
that  it  should  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body ;  but,  if  he  had,  it  should  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-simple,  on  condition 
that  he  had  issue  (17).     Now  we  must  observe,  that,  when 
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(e)  Plowd.  241. 

(f)  8i  pas  terram  kareditariam 
kmbtat,  earn  tumtendai  aeognaiUhdt^ 


redihui  tuU,  H  iUi  viro  prohibitum  tit^ 
pti  earn  ab  initio  aeguitivit,  ut  itaftt' 
eere  nequeat,    LL.  JSSttnd,  c.  37. 


(16)  A  feuAm  talUatum  is  thus 
dflMribed  bj  Du  Cange  (Glot$.  ad 
9peem**/eudum.**)  Feudum  taUiatum 
dieitur,  verbis  forensibus,  hareditas 
im  qmamdam  eertitudinem  iinUtata; 
$eu  fmdum  eertis  eonditunUbus  eon- 
eoamm.  The  conditioiial  fees  recog- 
niied  by  <rar  common  law,  as  well  as 
our  fees-tail  since  the  statne  de  doms 
eonditUmalibus,  were,  in  all  proba- 
btlitjr,  deriTed  from  feuda  talHata. 
As  GlanTiOe  makes  no  mention  of 
conditional  fees  in  his  accurate  work 
on  onr  laws  as  they  existed  in  his  days, 
(that  is,  in  the  reign  of  Henry  II.,) 
we  may  eondnde  they  were  not  then 
known ;  bat  Bracton,  who  wrote  in 
the  reign  of  Henry  III.  describes  them 
very  clearly,  and  as  forms  of  donation 
then  become  fiuniliar.  He  says  (in 
book  2,  c.  6,)  ita  coaretari  potertaU 
hmrsdes  per  madrnm  donatumiSt  quod 
ommes  httredee  generaliter  ad  eueeee^ 


eionem non voeantwr, . . .  quo eaeutcum 
eerti  h^eredes  exprimmUur  m  dona' 
tione,  videri  poterit  quod  tantum  sit 
deeeentue  ad  karedee  per  modum  m 
donatione  e^poeitum:  omnibus  aliis 
h€Bredibus  a  successions penitus  exclU' 
sis,  quia  hoe  voluit  donator.  We  may 
conclude,  therefore,  that  these  limited 
donations  were  brought  into  common 
use,  either  at  the  close  of  the  reign  of 
Henry  II.  or  during  the  reigns  of 
Richard  I.  or  of  John. 

(17)  In  the  great  case  of  WUUon 
T.  Berkley,  (Plowd.  233,)  Lord  C.  J. 
Dyer  said,  upon  the  grant  of  a  condi- 
tional fee,  the  fee-simple  vested  at  the 
beginning ;  by  having  issue,  the  donee 
acquired  power  to  alien,  which  he  had 
not  before,  but  the  issue  was  not  the 
cause  of  his  having  the  fee,  the  first 
gift  vested  that:  and  (in  p.  235  of  S.C.) 
it  was  said,  when  land  was  given  (be- 
fore the  statute  de  donis)  to  a  man 
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any  condition  is  performed,  it  is  thenceforth  entirely  gone ; 

[  ''^  1 1 1  ]    and  the  thing  to  which  it  was  before  annexed,  becomes  ab« 

and.  when  the     solutc,  *and  whoUy  Unconditional  (18).    So  that,  as  soon  as 


and  the  heirs  of  his  hody,  this  was  a 
fee-simple,  with  a  condition  annexed, 
that,  if  the  donee  died  without  such 
heirs,  the  land  should  reyert  to  the 
donor ;  to  whom,  therefore,  the  com- 
mon law  gave  tL/brmedon  in  reverter. 
But  he  was  not  entitled  to  a  writ  of 
/ormedon  in  remainder ^  for  no  remain- 
der could  he  limited  upon  such  an  es- 
tate, which,  though  determinable,  was 
considered  a  fee-simple,  until  the 
statute  de  donia  was  made :  since  the 
statute  we  call  that  an  estate-tail, 
which  before  was  a  conditional  fee ; 
(Ibid.  p.  239 ;)  and  whilst  it  continued 
so,  if  the  donee  had  issue,  he  had 
power  to  alienate  the  fee,  and  to  bar 
not  only  the  succession  of  his  issue, 
but  the  rerersion  of  the  donor  in  case 
his  issue  subsequently  failed.  To  re- 
dress which  evils  (as  they  were  thought 
to  be),  the  act  de  donit  eonditUmalibua 
was  made.     (Ibid.  p.  242,  245.) 

(18)  Where  the  person  to  whom  a 
conditional  fee  was  limited  had  issue, 
and  suffered  it  to  descend  to  such  issue, 
they  might  alien  it.  But,  if  they  did 
not  alien,  the  donor  would  still  have 
been  entitled  to  his  right  of  reverter ; 
for,  the  estate  would  have  continued 
subject  to  the  limitations  contained  in 
the  original  donation.  (NeviP*  ea»e,  7 
Rep.  124;  WiUiony,  Berkley,  Vlowd. 
247.)  This  authority  supports  the 
statement  of  our  author,  to  a  similiar 
effect,  lower  down  in  the  page ;  but 
it  hardly  authorises  the  assertion, 
that  after  issue,  the  estate  became 
wholly  unconditional.  (See  pott,  the 
first  note  to  p.  112.)  Bracton  (lib. 
2,  c.  6)  says,  **8i  do  tali,  habendum 
et  tenendum  aibi  et  haredihui  wit 
de  came  talis  exeuntihue,  eo  eatu, 
cum  eerti  haredee  exprimantur  m 
donatione,  quoueque  taiea  inceperint 
haredet  eeee,  eat  liberum  tenementum, 
cum  autem  inceperint  h^eredee,  ineipit 


liberum  tenementum  eaae  feodum,  et 
cum  deaierint  eaae,  deaimi  eaae  feodum, 
et  ineipit  eaae  liberum  tenementum,  et 
ita  ibi  nunquam  erit  dotia  exactio,** 
And,  in  Paine*acaae,  (8  Rep.  71)  it  is 
distinctly  laid  down  that,  '*  after  issue 
had,  the  tenant  in  tail  at  the  common 
law  had  not  such  a  fee-simple  that 
his  collateral  heir  should  inherit.** 
In  the  preceding  page  of  the  same 
case,  it  is  said,  *'  at  the  common  law, 
after  issue,  it  was  taken,  to  three  pur- 
poaea,  that  the  tenant  in  tail  had  a 
fiill  fee-simple :  1.  To  alien ;  2.  To 
forfeit  it  by  attainder ;  so  that,  al- 
though the  tenant  in  tail  afterwards 
died  without  issue,  the  land  should 
not  revert  to  the  donor ;  3.  That  in 
the  case  of  a  woman  tenant  in  apecial 
tail,  if  she  once  had  such  special  issue, 
the  lands  were  descendible  to  other 
issue  than  those  pointed  out  by  the 
grant;  for,  as  by  alienation  the  do- 
nee might  have  made  strangers  to  her 
blood  absolutely  inheritable  ;  so,  by 
construction  of  law,  after  the  special 
issue  had,  all  lineal  issues  of  her  body, 
by  whatsoever  husband  they  were 
begotten,  should  inherit,  as  a  benefit 
and  incident  taeite  annexed  to  her  es- 
tate by  the  law :  for,  by  having  issue, 
the  husband  is  entitled  to  his  curtesy 
in  the  lands,  which  disposition  and  «/- 
teration  qfthe  eatate,  although  it  be  for 
life,  taeite,  as  an  incident  to  it,  make 
the  issue  of  the  second  husband  in- 
heritable." {And  see  WiUionT.BerJt^ 
ley,  Plowd.  246.)  In  Paine'a  eaae 
(ubi  ai^a),  it  is  also  said,  when,  be- 
fore the  statute  de  d&nia,  land  was 
given  to  husband  and  wife,  and  the 
heirs  of  their  two  botkea,  and  they  had 
issue,  and  the  wife  died,  the  second 
wife  of  the  husband  would  be  entitled 
to  her  dower,  and  his  issue  by  her 
would,  consequently,  be  capable  of  in- 
heriting the  land. 
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the  errantee  had  any  issue  born,  his  estate  was  supposed  to  grantee  had  is- 

O  •'  '  *^/ .  8iie  bom,  the 

become  absolute,  by  the  performance  of  the  condition  ;  at  e«tate  became 

■^  •  absolute*  to  a 

least,  for  these  three  purposes  :  1 .  To  enable  the  tenant  to  certain  extent. 
aliene  the  land,  and  thereby  to  bar  not  only  his  own  issue, 
but  also  the  donor  of  his  interest  in  the  reversion  (y).  2.  To 
subject  him  to  forfeit  it  for  treason ;  which  he  could  not  do, 
till  issue  bom,  longer  than  for  his  own  life ;  lest  thereby  the 
inheritance  of  the  issue,  and  reyersion  of  the  donor,  might 
have  been  defeated  (A).     3.  To  empower  him  to  charge  the 
land  with  rents,  commons,  and  certain  other  incumbrances, 
so  as  to  bind  his  issue  (t).     And  this  was  thought  the  more 
reasonable,  because,  by  the  birth  of  issue,  the  possibility  of 
the  donor's  reversion  was  rendered  more  distant  and  preca- 
rious :  and  his  interest  seems  to  have  been  the  only  one  which 
the  law,  as  it  then  stood,  was  solicitous  to  protect ;  without 
much  regard  to  the  right  of  succession  intended  to  be  vested 
in  the  issue.  However,ifthe  tenant  did  not  in  fact  aliene  the 
land,  the  course  of  descent  was  not  altered  by  this  per- 
formance of  the  condition ;  for  if  the  issue  had  afterwards 
died,  and  then  the  tenant,  or  original. grantee,  had  died, 
without  making  any  alienation ;  the  land,  by  the  terms  of 
the  donation,  could  descend  to  none  but  the  heirs  of  his 
body,  and  therefore,  in  default  of  them,  must  have  reverted 
to  the  donor  (19).     For  which  reason,  in  order  to  subject 
the  lands  to  the  ordinary  course  of  descent,  the  donees  of 
these  conditional  fee-simples  took  care  to  aliene  as  soon  as 
they   had   performed  the  condition  by  having  issue;  and 
afterwards  repurchased  the  lands,  which  gave  them  a  fee- 
'simple  absolute,  that  would  descend  to  the  heirs  general, 
according  to  thexourse  of  the  common  law.  And  thus  stood 
the  old  law  with  regard  to  conditional  fees :  which  things, 
says  Sir  Edward  Coke  (A),  though  they  seem  ancient,  are 
yet  necessary  to  be  known ;  as  well  for  the  declaring  how 
the  common  law  stood  in  such  cases,  as  for  the  sake  of  an- 
nuities, and  such  like  inheritances,  as  are  not  within  the 

(ff)  Co.  Litt.  19  ;  2  Inst.  233.  (i)   Co.  Litt.  19. 

(h)  Co.  Litt.  ibid.;  2  Inst.  234.  (k)  1  Inst.  19. 


(19)  As  to  the  qnalificatioo  of  this     were  not  literally  falfUled,  see  the  last 
right  of  rererter,  in  cases  of  special     note, 
tan,  although  the  conditioni  of  gift 


Ill 
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The  statute  de 
donit. 


statutes  of  entail,  and  therefore  remain  as  at  the  common 
law  (20). 
[  *112  ]  ^he  inconveniences,  which  attended  these  limited  and 
fettered  inheritances,  were  probably  what  induced  the  judges 
to  give  way  to  this  subtle  finesse  of  construction,  (for  such 
it  undoubtedly  was,)  in  order  to  shorten  the  duration  of 
these  conditional  estates.  But,  on  the  other  hand,  the  no- 
bility, who  were  willing  to  perpetuate  their  possessions  in 
their  own  families,  to  put  a  stop  to  this  practice,  procured 
the  statute  of  Westminster  the  second  (Q  (commonly  called 
the  statute  de  danis  ctmditionalibus)  to  be  made;  which 
paid  a  greater  regard  to  the  private  will  and  intentions  of 
the  donor,  than  to  the  propriety  of  such  intentions,  or  any 
public  considerations  whatsoever.  This  statute  revived  in 
some  sort  the  ancient  feodal  restraints  which  were  originally 
laid  on  alienations,  by  enacting,  that  from  thenceforth  the 
will  of  the  donor  be  observed ;  and  that  the  tenements  so 
given  (to  a  man  and  the  heirs  of  his  body)  should  at  all 
events  go  to  the  issue,  if  there  were  any ;  or,  if  none,  should 
revert  to  the  dodor. 

Upon  the  construction  of  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
simple,  which  became  absolute  (21)  and  at  his  own  disposal, 


Upon  the  con- 
struction of 
which  it 
held  that  the 
donee  acquired 

lute 
which 


an  absolute  fe«» 


called  the  instant  any  issue  was  bom ;  but  they  divided  the  estate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of  particu- 
lar estate,  which  they  denominated  9i  fee-tail  {n{)  (21);  and 
investing  in  the  donor  the  ultimate  fee-simple  of  the  land, 


(/)  13  Edw.  I.  c.  1. 

(m)  The  expreuion /««-/«/,  or /co- 
Ann  ialHatumf  was  borrowed  from  the 
feudiflte ;  (see  Crtg.  1. 1,  t.  10,  s.  24, 
25 ;)  amongwhom  it  signified  any  mu- 
tilated or  truncated  inheritance,  from 


which  the  heirs  general  were  eui  off; 
being  derived  from  the  barbarons  verb 
taliartt  to  cut;  from  which  the  French 
fotlferand  the  Italian/o^/iore  are  form- 
ed.   (Spelm.  Gloss.  531.) 


(20)  See  page  1 13  of  the  text. 

(21)  A  conditional  fee  might  have 
been  disposed  of  bj  the  donee  after  he 
had  issne  bom,  and  during  the  life  of 
the  donee ;  but  if  the  issue  died  before 
the  alienation  of  the  fee,  the  donee 
could  not  alien^  nor  would  the  subse- 
quent birth  of  issue  confirm  the  ya- 
Udity  of  a  prior  alienation.  (Nevii'9 
ca§€,  7  Rep.  125  ;  Wiiium  v.  Berkley, 


Plowd.  235  b.)  Whenerer,  therefore, 
it  is  said,  that  the  instant  issue  was 
born  a  conditional  fee  became  abeoiuie, 
it  must  be  understood,  not  that  it  was 
ipeo  facto  absolute,  (for  that  is  ex- 
pressly denied  in  NeviPs  case,  7  Rep. 
125,)  but  that  it  was  capable  of  being 
made  so.  (And  see  OMie,  note  (18), 
p.  111.) 

(22)  See  m/s,  note  (16),  p.  110. 
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expectant  on  the  failure  of  issue ;  which  expectant  estate  is 
what  we  now  call  a  reversion  (n)  (23).  And  hence  it  is  that 
Littleton  tells  us  {o),  that  tenant  in  fee-tail  is  by  virtue  of 
the  statute  of  Westminster  the  second. 

Having  thus  shown  the  original  of  estates-tail.  I  now  ^^t  mar  or 
proceed  to  consider,  what  things  may,  or  may  not,  be  en-  taUed.  under  the 
tailed  *under  the  statute  de  donis.  Tenements  {2A)  is  the  r  ♦  113  V 
only  word  used  in  the  statute:  and  this  Sir  Edward  Coke  (p) 
expounds  to  comprehend  all  corporeal  hereditaments  (26) 
whatsoever  ;  and  also  all  incorporeal  hereditaments,  which 
savour  of  the  realty,  that  is,  which  issue  out  of  corporeal 
ones,  or  which  concern,  or  are  annexed  to,  or  may  be  exer- 
cised within  the  same ;  as,  rents  (26),  estovers  (27),  com- 
mons (28),  and  the  like.  Also  offices  (29)  and  dignities  (30), 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  {q).  But  mere  personal  chattels, 
which  savour  not  at  all  of  the  realty,  cannot  be  entailed. 
Neither  can  an  office,  which  merely  relates  to  such  personal 
chattels;  nor  an  annuity  (31),  which  charges  only  the  per- 
son, and  not  the  lands  of  the  grantor.  But  in  these  last,  if 
granted  to  a  man  and  the  heirs  of  his  body,  the  grantee 
hath  still  a  fee-conditional  at  common  law,  as  before  the 
statute ;  and  by  his  alienation  (after  issue  bom)  may  bar  the 
heir  or  reversioner  (r)  (32).    An  estate  to  a  man  and  his 


(m)  2  Inst.  335. 

(o)  Sec.  13. 

(j)  1  Inst.  19,  20. 


{q)  7  R«p.  33. 

(r)  Co.  Litt.  19,  20. 


(23)  Before  the  statute  de  donU,  no 
rererrion,  strictly  spealdng,  remained 
in  the  donor,  after  he  had  created  a 
conditional  fee ;  he  had  only  a  jNwvtM- 
iiip  of  rerersion,  not  an  actual  estate 
in  reversion.  Bnt,  after  the  statute,  an 
estate  given  to  a  man  and  the  heirs  of 
his  hody,  was  held  to  be  only  a  parti- 
cular estate,  leaving  the  fee-simple  as 
an  estate  in  reversion  in  the  donor. 
{Wmtm  V.  Berkley,  1  Plowd.  248  a ; 
Ck>.  Litt.  22  b.) 

(24)  See  ante,  pp.  16,  59,  and 
notes. 

(25)  See  ante,  p.  17,  and  note. 

(26)  See  ante,  p.  41,  and  the  notes 
thereto. 


(27)  See  ante,  p.  34,  and  note. 

(28)  See  ante,  p.  32,  and  the  notes 
thereto. 

(29)  See  imte,  p.  36,  and  the  notes 
thereto. 

(30)  See  ante,  p.  37,  and  the  note 
thereto. 

(31)  See  ante,  pp.  16,  40,  with  the 
notes  thereto :  as  also  the  next  note 
here  following. 

(32)  See  ante,  the  notes  to  pp.  Ill, 
112.  An  annuity  when  granted  with 
words  of  inheritance,  is  descendible. 
It  may  be  granted  in  fee :  of  course  it 
may  as  a  qualified  or  conditional  fee ; 
but  it  cannot  be  entailed,  for  it  ianot 
within   the    statute  de  dome/  and, 
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heirs  for  another's  life  cannot  be  entailed  (s):  for  this  is 

(#)  2  Vera.  225. 


consequently,  it  has  been  held,  there  therefore,  wherever  a  fee,  though  a 

can  be  no  remainder  limited*  upon  qualified  or  base  one,  was  granted, 

such  a  grant :  but  it  seems  there  maj  the  judges  mentioned  thought  it  dear 

be  a  limitation  by  way  of  executory  that  no  remainder  could,  at  common 

devise,  provided  that  is  within  the  law,   be    limited    upon  such    grant, 

prescribed  limits,  and  does  not  tend  (Edward  Stymour*a  etue,  10  Rep.  97 

to  a  perpetuity.    An  annuity  may  be  a ;  WUlion  v.  Berkley,  Plowd.  248  a ; 

granted  as  a  fee-simple  conditional;  Co.  litt.  18  a;  1  £q.  Ca.  Ab.  186; 

but  then,  it  must  end  or  become  abso-  2   Inat.  336;  Mr.  Butler's  note  to 

lute,   in  the  life  of  a  particularized  Fearne,  C.  R.  p.  13 ;   1  Roberts  on 

person.  {Turner  y.  Turner,  1  Br.  325  ;  Wills,  5 ;      Maehell  v.   Clarke,  Ld. 

S,  C.  Ambl.  782  ;    Earl  of  Stqford  Raym.   779 ;  PelU  y.  Brown,  Palm. 

T.  Buckley,  2  Yes.  sen.  180.)  An  an-  138.) 

nuity  granted  to  one,  and  the  heirs  Lord  Hardwicke  and  Lord  Lough, 
male  of  his  body,  being  a  grant  not  borough,  as  will  be  seen  on  reference 
coming  within  the  statute  de  donie,  to  the  cases  observed  upon  as  decided 
all  the  rtiles  applicable  to  conditional  by  them,  were  both  speaking  of  an- 
fees  at  common  law  still  hold,  with  nuities ;  and,  of  course,  their  words 
respect  to  such  a  grant.  {NeviPe  caee,  are  to  be  restricted,  if  any  restriction 
7  Rep.  125.)  As  to  the  nature  of  is  necessary,  so  as  to  be  understood 
those  rules,  see  the  references  given  aeeundum  tubfectam  materiam.  Now 
at  the  commencement  of  this  note.  Mr.  Preston  himself  tells  us,  (1  Treat. 
Mr.  Preston,  (in  the  1st  volume  of  on  Est.  477,)  "  this  estate*'  (he  is 
his  Essay  on  Abstracts,  p.  37!),)  ob-  speaking  of  a  conditional  fee,)  **  may 
serves,  **  Lord  Hardwicke  seems  to  arise  from  a  gift  to  a  man  or  a  woman, 
have  been  surprised  into  a  mistake,  and  the  heirs  of  the  body  of  the  donee 
when  (in  the  case  of  Earl  qf  Stafford  of  an  hereditament  which  is  not  a  te- 
V.  Buckley,  2  Yes.  sen.  180,)  he  sup-  nement,  and  therefore  not  within  the 
posed  that  there  could  not  have  been  statute  de  donis,  -Aimuiiiee,  not  be- 
any remainder  at  the  common  law,  ing  rent  charges,  are  qf  thie  deaerip^ 
after  a  gift  to  a  man  and  the  heirs  of  Hon,''^  (See  ante,  p.  16,  n.)  Again, 
his  body."  If  Lord  Hardwicke  was  (in  p.  484,)  he  says,  ''  even  on  the 
mistaken,  it  does  not  appear,  how-  conveyanceof  a  determinable  or  qua- 
ever,  that  he  was  taken  by  surprise ;  lified  fee,  the  entire  property  is  trans- 
fer he  came  to  his  conclusion  upon  ferred  to  the  person  to  whom  the 
deliberately  formed  reasons:  in  the  conveyance  is  made,  though  there 
soundness  of  which  Lord  Longhbo-  may  be  a  possibility  of  reverter. 
rough  concurred,  in  the  case  of  Turner  Hence  the  maxim  of  the  common 
V.  Turner  (before  cited).  The  ground  law,  that  no  estate  may  be  limited  m 
upon  which  these  opinions  were  avow-  remainder  qf  a  fee  eimple.**  He  then 
edly  rested  was  this:  A  grant  to  a  remarks  upon  the  doubt  expressed 
man,  and  the  heirs  of  his  body,  was  a  by  Ch.  J.  Yaughan,  (in  Gardner  v. 
conditional  fee  at  the  common  law,  Sheldon,  Yaugh.  269,)  as  to  the  cor- 
(Wooddeson,  19  Yin.  Lect.  vol.  2,  rectness  of  Lord  Coke's  statement 
p.  9,)  and  though  it  left  a  pombUiiy  (in  1  Inst.  18,)  that  **  if  land  be  given 
of  reverter  in  the  donor,  it  left  no  to  H.  and  his  heirs  so  long  as  B.  hath 
actual  estate  in  reversion  in  himi  heirs  of  his  body,  remainder  in  fee, 
(see  ante,    note   (23)   to   p.  112:)  the  remainder  is  void;"  and  on  this 
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strictly  no  estate  of  inheritance^  (as  will  appear  here- 
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doubt  (wMch  ifl  declared  in  note  9  to 
2  Sannd.  388  b,  to  be  gronndlesfl,) 
Mr.  Preston  remarks,   *'  there  fre- 
quently oocnr  in  our  books  on  the 
law,  prior  to  the  statute  de  donU,  li- 
nitations  of  remainders  after  gifts  of 
conditional,  being  also  qualified,  fees.*' 
At  the   foot  of  the  page  (485)  in 
which   this    remark   appears,    Win" 
che9ter*9  cote  (3  Rep.  3  b)  is  candidly 
referred  to,  where  it  was  laid  down, 
that  *'  he  who  has  a  remainder  ex- 
pectant upon  an  estate  tail,  shall  have 
a  writ  of  error  upon  false  judgment 
giren  against  tenant  in  tail,  although 
there  was  no  auch  remainder  ai  the 
ewmmon  law;  for,  when  the  statute 
de  danit  eonditUmalibue  doth  enable 
the  donor  to  limit  a  remainder  upon 
an  estate  tail,  all  actions  which  are  ne- 
cessary   incidents    are   taeite  given 
also."     The  reference  given  to  Fitz. 
N.  B.,  on  formedone,  (if  the  present 
writer  has  not  been  inaccurate  in  his 
eznnlination,)    contains    nothing    in 
snpport  of  C.  J.  Vaughan's  doubt ; 
whilst  the  2nd  Inst,  (which  is  also 
referred  to)  contains  (in  p.  336,)  a 
very  distinct  statement,  which,  if  ad- 
mitted, goes  to  the  complete  removal 
of  that  donbt.  It  is  there  said,  "  The 
formedon  m  reverter  did  lie  at  the 
common  law,  but  not  a  formedon  in 
remamder  iqfon an eetate  tail;  because 
it  was  a  fee  simple  conditional,  where- 
fynm  119  renuunder  could  be  limited 
ai  the  common  law,  but  since  this  sta- 
tute de  donia,  a  remainder  may  be 
limited  upon   an  estate  tail."     Mr. 
Preston's  remaining  reference  is  to 
Bracton  (fol.  Id,)  being  part  of  the 
6th  cluster  of  his  2nd  book ;   the 
whole  of  which  chapter  is  devoted  to 
the  distinction  between  simple  or  ab- 
solute,  and  conditional  or  qualified 
donations ;  but  in  which  it  does  not 
appear  to  the  present  writer  that  any 
condnsive  grounds  for  Chief  Justice 
Taughan'a  doubt  can  be  found.  Brac- 

VOL.  II. 


ton  certainly  says,  *^J!eri  poteet  do- 
natio, viro  et  uxori  et  hared^UMcom- 
munibut,  ai  tales  extiterint,  vel  ai  non 
extiterintf  tunc  efua  hteredibua  qui 
alium  aupervixerit.**  And  subse- 
quently he  adds,  **  item  poterit  pluri' 
bua  fieri  donatio ,  per  modum,  aimul  et 
aueceaaite,  ut  ai  quia  phtrea  habeat 
filioa,  et  dieat,  do  A,,  primogenito 
filio  meo,  tantam  terram  habendam 
aibi  et  heeredibua  auia  de  corpora  auo 
procreatia,  et  ai  talea  haredea  non  ha- 
buerit,  vel  habuerit  et  defecerint,  tunc 
terram  illam  do  B,,  filio  meo  poat- 
qenito,  habendum  aibi  et  haeredibua 
auia  de  corpore  auo  procreatia,  et  ai 
talea  haredea  non  habuerit ^^^  &c. — 
then  to  his  other  children  in  like 
manner.  But,  these  co-existing  grants 
in  the  alternative,  made  ^*permodum, 
aimul  et  auceeaaive,^^  do  not  seem  to 
answer  any  of  the  usually  received  de- 
finitions of  a  remainder ;  (see  poat,  p. 
165  of  this  volume ;)  and  which,  as 
will  be  seen  in  a  subsequent  part  of 
this  note,  have  been  approved  and 
adopted  by  Mr.  Preston  himself. 

And  in  p.  486,  of  his  Tr.  on  Eat. 
Mr.  Preston  seems  to  vary  not  a  little 
from  the  terms  he  used  in  his  Ess.  on 
Abst.  when  speaking  of  the  dictum  of 
Lord  Hardwicke,  in  the  case  of  the 
Barl  qf  Stafford  v.  Buckley,  instead  of 
intimating  that  it  was  a  hasty  miatake, 
he  speaks  of  it  as  an  admiaaion  (and 
apparently  as  a  just  admission,)  of  the 
great  Judge  named,  that  no  remainder 
could  be  created  of  any  estate  not 
within  the  statute  de  donia,  Mr. 
Preston  even  goes  further,  he  doubts 
the  validity  of  the  limitations  above 
cited  from  Bracton,  (and  which  have 
been  copied  from  him  by  Reeves, 
1  Hist,  of  Eng.  L.  295,)  observing 
that,  alti)Ough  **  the  practice  of  limit- 
ing copyhold  lands  to  one  and  the 
heirs  of  his  body,  and  afterwards  to 
another  person,"  (which  however 
seems  a  very  different  limitation  from 
O 
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after  (33),)  and  therefore  not  within  the  statute  de  danis. 


a  grant  in  the  altematiYe  to  seyeral, 
per  modum,  rimul  et  aueeemve,) 
*'  seems  to  afford  an  argument  in 
support  of  the  doctrine  mentioned  in 
Reeves :  this  particular  instance  of 
copyholds,  is  generally,  and  perhaps 
most  correctly,  referred  to  the  assi- 
milation of  property,  to  put  the  limi- 
tations of  freehold  and  copyhold  lands 
on  the  same  footing,  notwithstanding 
freeholds  alone  were  the  express  ob- 
ject of  the  statute  of  entails.**  (See 
Haydon*8  cMe^  3  Rep.  8,  9  ;  Rowden 
y,  Maliter,  Cro.  Car.  44  ;  Moore  v. 
Moore f  2  Yes.  sen.  601,  606  ;  Everall 
T.  Smalley,  1  Wils.  27 ;  Doey,  Truby, 
2  W.  Bla.  946.) 

That,  under  the  doctrine  of  execu- 
tory devises,  whatever  shall  remain 
after  the  determination  of  a  fee,  (with- 
in the  space  of  a  life  or  lives  in  being 
at  the  time  of  the  testator's  decesse, 
or  twenty-one  years  afterwards,)  may 
be  the  subject  of  an  executory  devise, 
though  it  cannot  be  taken  as  a  re. 
mainder,  is  now  settled :  (Gardner v. 
Sheldon,  Vaugh.  270 ;  Pelh  v.  Broum, 
Cro.  Jac.  591 ;  Roe  v.  Jaffery,  7  T. 
R.  596 :)  but  Mr.  Serjeant  Williams, 
(in  his  note  to  Purffoy  v.  Ropertf 
2  Saund.  388  b,)  remarks,  it  is  to  be 
recollected  that  the  case  of  Hinde  v. 
Lyone,  3  Leon.  64,  70,  (determined 
in  the  19th  year  of  the  reign  of  Eliza- 
beth,) was  the  first  case  in  which  it 
was  solemnly  decided,  that  a  limita- 
tion over,  in  a  irt'//,  after  a  devise 
carrying  the  fee,  was  not  necessarily 
void :  as  it  had  been  previously  held 
to  be  by  the  greatest  lawyers  of  their 
age,  in  the  case  reported  in  Dyer,  33  a. 

In  the  SerjeanVe  eaae,  (2  Rolle's 
Rep.  425,)  it  is  said,  that  the  judges 
who  first  expounded  the  statute  de 
donie  conditionalibus,  so  that  a  re- 
mainder  could  be  limited  upon  an 
estate  tot7,  did  not  perceive  the  mis- 
chief that  was  found  to  ensue  from 
tiiat  construction ;  but  when  they  did 


perceive  it,  they  invented  means  to 
destroy  the  remainder.  Now,  if  it 
had  been  customary,  before  the  sta- 
tute, to  allow  remainders  to  be  limited 
on  conditional  fees,  the  consequences 
of  that  practice  must  also  have  been 
familiar ;  and  it  was  strange  that  they 
should  have  been  unperceived  by  the 
judges  who  first  expounded  the  sta- 
tute. 

On  the  whole,  though  it  must,  in 
all  cases,  be  dangerous  to  differ  from 
Mr.  Preston  on  a  point  of  conveyanc- 
ing, and  more  especially  when  he  has 
undertaken  the  task,  (which,  of  course, 
he  must  have  felt  a  painful  one,  re- 
quiring more  than  ordinary  circum- 
spection,) to  criticise  the  doctrine  of 
such  a  lawyer  as  Lord  Hardwicke; 
still,  as  he  cites  no  authority  for  that 
correction,  it  may  be  safer  to  rely  on 
the  statement  which  he  makes  in  the 
1st  vol.  of  his  Treat,  on  Estates^ 
(pp.  90,  91,)  and  for  which  he  does 
cite  numerous  authorities.  In  the 
work  just  referred  to,  Mr.  Preston 
teaches  us,  (as  Blackstone  will  be 
found  also  to  do,  poet,  in  chap.  11  of 
this  volume,  p.  165,)  thata  remainder 
is  a  residue  or  remnant  of  an  estate  in 
lands  expectant  on  a  particular  estate ; 
and  it  must  commence  in  interest  after 
a  particular  estate,  not  tufter  the  de- 
termination of  an  eeiatetnfee^  either 
qualified',  base,  or  determinable.  And 
Mr.  Preston  draws  the  eyes  of  his 
readers  to  this  observation,  by  the  use 
of  Italics.  So,  in  his  edition  of 
Watkins*s  Princip.  of  Conv.  (p.  7S^ 
3rd  edit.)  Mr.  Preston  does  not  merely 
pass  over  without  comment  his  au- 
thor's statement,  that  *'  the  oommon 
law  does  not  permit  any  remainder  to 
be  limited  on  a  fee  either  absolute  or 
base  ;**  but  amplifies  it,  and  adds  in 
the  margin  fresh  references  in  its  sup- 
port. If,  in  his  Essay  on  Abstracta^ 
he  made  a  slip,  his  reputation  is  too 
well  established  to  be  in  the  slightest 
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Neither  can  a  copyhold  estate  be  entailed  by  virtue  of  the 
statute  ;  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord :  but^  by  the  special  custom  of  the 
manor,  a  copyhold  may  be  limited  to  the  heirs  of  the 
body  (0(34);  for  here  the  custom  ascertains  and  interprets 
the  lord's  will. 

Next,  as  to  the  several  species  of  estates-tail,  and  how  they  Estates  tau  are 

.      -  -     ^-r^  .,  .  ,  -    "^  either  general 

are  respectively  created.     Estates- tail  are  either  general  ot^^*p^<^- 
special.    Tail-general  is  where   lands  and  tenements  are  oeneni— 

where  Iftiids  ftc 

eiven  to  one,  and  the  heirs  of  his  body  begotten:  which  is  are  given  to  W. 

11     «        -t  11  1  I*.  11  and  the  heir$  qf 

called  tail-general,  because,  how  often  soever  such  donee  h»»  bodf  begoum; 
in  tail  be  married,  his  issue  in  general  by  all  and  every  such 
marriage  is,  in  successive  order,  capable  of  inheriting  the 
estate-tail,  per  farmam  doni  (u).    Tenant  in  tail-special  is  f^'^'*^;^]^'*^^ 
where  the  gift  is  i-estrained  to  certain  heirs  of  the  donee's  •trained  to  cer- 

o  ^  All'     ^^  specified 

body,  and  does  not  go  to  all  of  them  in  general.    And  this  ^"JJ^'***« 
may  ^happen  several  ways(ti7).  I  shall  instance  in  only  one;   r  #114  1 
as  where  lands  and  tenements  are  given  to  a  man  and  the 


(/)  3  Rep.  8. 


(u)  Litt.  s.  14,  15. 


(w)  Litt.  8.  16,  26,  27,  28,  29. 


degree  injored  by  it:  but  they  who 
cumot  so  well  afford  to  be  occasion- 
allj  wrong,  have  some  right  to  com- 
plain of  his  not  giving  any  authority 
in  his  Essay  on  Abstracts,  for  his 
correction  of  the  doctrines  of  Lords 
Hardwieke  and  Loughborough,  which 
doctrines  seem  to  derive  ample  sup- 
port, not  only  from  the  cases  cited  in 
this  note,  but  from  several  of  Mr. 
Pkeaton's  own  most  valuable  works. 

The  instance  of  an  annuity,  charg- 
ing merely  the  person  of  the  grantor, 
seems  to  be  the  only  one  in  which  a 
fee-conditional,  of  a  personal  chattel, 
oan  now  be  created.  Neither  lease- 
holds, nor  any  other  descriptions  of 
personal  property  (except  such  annui- 
ties as  aforesaid)  can  be  limited  so  as 
to  make  them  transmissible  in  a  course 
of  sncoeseion  to  heirs:  they  must  go 
to  personal  representatives.  {C(ntnie§9 
qf  Umtoim  v.  Duke  qf  Newea$tle,  12 
Tea.  225  ;  KeUey  v.  Fowler,  Wilm. 
Notes,  310.)  There  is  consistency, 
therefore,  in  holding,  that  the  very 


same  words  may  be  differently  con- 
strued, and  have  very  different  opera- 
tions, when  applied,  in  the  same  in- 
strument, to  different  descriptions  of 
property,  governed  by  different  rules. 
{Forth  V.  Chajmum,  1  P.  Wms.  667  ; 
Elton  V.  Eaaon,  19  Ves.  77,)  Thus, 
the  same  words  which  would  only  give 
an  estate  tail  in  freehold  property, 
will  carry  the  absolute  interest  in 
leasehold,  or  other  personal  property. 
{Qreen  v.  Stevens,  19  Yes.  73 ;  Chrooke, 
r.  De  Vandes,  9  Yes.  203 ;  TbtMll  v. 
Pitt,  1  Mad.  509.) 

(33)  See  poet,  chap.  16,  pp.  258 — 
261,  and  the  notes  thereto. 

(34)  Copyholds  are  not  within  the 
statute  of  frauds  and  peijuries,  (29 
Car.  II.  c.  3,)  but  will  pass  by  any 
testamentary  writing,  which  is  suffi- 
cient to  bequeath  personalty.  (Wap» 
etoff  V,  Wagetaff,  2  P.  Wms.  258; 
Attorney  General  v.  Andrewe,  1  Yes. 
sen.  225  ;  Tuffnellv,  Page,  2  Atk.  37 ; 
Doe  V.  Danvert,  7  East,  322.) 

O  2 
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Jieirs  of  his  body,  on  Mary  his  now  wife  to  be  begotten : 
here  no  issue  can  inherit,  but  such  special  issue  as  is  en- 
gendered between  them  two ;  not  such  as  the  husband  may 
have  by  another  wife :  and  therefore  it  is  called  special  tail. 
And  here  we  may  observe,  that  the  words  of  inheritance  (to 
him  and  his  heirs)  give  him  an  estate  in  fee :  but  they  be- 
ing heirs  to  be  by  him  begotten,  this  makes  it  a  fee-tail  j 
and  the  person  being  also  limited,  on  whom  such  heirs  shall 
be  begotten,  (viz.  Mary  his  present  wife)  this  makes  it  a 
fee-tail  special. 
Estates  uuiDBT  Estates,  in  general  and  special  tail,  are  farther  diversified 
male,  oruii  by  the  distiucUou  of  sexes  in  such  entails  ;  for  both  of  them 
may  either  be  in  tail  male  or  tail  female.  As  if  lands  be 
given  to  a  man,  and  his  heirs  male  of  his  body  begotten,  this 
is  an  estate  in  tail  male  general ;  but  if  to  a  man  and  the 
heirs  female  of  his  body  on  his  present  wife  begotten,  this 
is  an  estate  in  tail  female  special.  And,  in  case  of  an  entail 
male,  the  heirs  female  shall  never  inherit,  nor  any  derived 
from  them ;  nor,  i  converse,  the  heirs  male,  in  case  of  a  gift 
in  tail  female  (x).  Thus,  if  the  donee  in  tail  male  hath  a 
daughter,  who  dies  leaving  a  son,  such  grandson  in  this 
case  cannot  inherit  the  estate-tail ;  for  he  cannot  deduce  his 
descent  wholly  by  heirs  male  (y).  And  as  the  heir  male 
must  convey  his  descent  wholly  by  males,  so  must  the  heir 
female  wholly  by  females.  And  therefore,  if  a  man  hath 
two  estates-tail,  the  one  in  tail  male,  the  other  in  tail  fe- 
male ;  and  he  hath  issue  a  daughter,  which  daughter  hath 
issue  a  son ;  this  grandson  can  succeed  to  neither  of  the 
estates ;  for  he  cannot  convey  his  descent  wholly  either  in 
the  male  or  female  line  (z). 
Words  neoet-  As  the  word  heirs  is  necessary(35  )  to  create  a  fee,  so  in 
fee^taii.^"^  farther  limitation  of  the  strictness  of  the  feodal  donation, 
the  word  body,  or  some  other  words  of  procreation,  are  ne- 
cessary to  make  it  a  fee-tail,  and  ascertain  to  what  heirs  in 
[  *  115  ]  particular  *the  fee  is  limited.  If,  therefore,  either  the  words 
of  inheritance  or  words  of  procreation  be  omitted,  albeit 
the  others  are  inserted  in  the  grant,  this  will  not  make  an 
estate-tail.    As,  if  the  grant  be  to  a  man  and  his  is^ue  of 

(»)  litt.  f.  21,  22.  (y)  Ibid.  s.  24.  (z)  Co.  Litt.  25. 

-  '       -        ~     -       ■  *-  -^—^^  ■ - 

(35)  See  on/e,  the  note  to  p.  108.  . 
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his  hody,  to  a  man  and  his  seed,  to  a  man  and  his  children, 
or  offspring  ;  all  these  are  only  estates  for  life,  there  want- 
ing the  words  of  inheritance,  his  heirs  (a).  So,  on  the  other 
hand,  a  gift  to  a  man,  and  his  heirs  male,  ox  female,  is  an 
estate  in  fee-simple,  and  not  in  fee-tail ;  for  there  are  no 
words  to  ascertain  the  body  out  of  which  they  shall  issue  (ft). 
Indeed,  in  last  wills  and  testaments,  wherein  greater  indul- 
gence is  allowed,  an  estate-tail  may  be  created  by  a  devise 
to  a  man  and  his  seed,  or  to  a 'man  and  his  heirs  male  ;  or 
by  other  irregular  modes  of  expression  (c)  (36). 

There  is  still  another  species  of  entailed  estates,  now  in-  or esutes  in 
deed  grown  out  of  use,  yet  still  capable  of  subsisting  in  orywHOmar. 
law  ;  which  are  estates  in  libera  maritagio,  or  franhmarriage. 
These  are  defined  (d)  to  be,  where  tenements  are  given  by 
one  man  to  another,  together  with  a  wife,  who  is  the  daugh- 
ter or  cousin  of  the  donor,  to  hold  in  frankmarriage.  Now, 
by  such  gift,  though  nothing  but  the  vford  frankmarriage  is 
expressed,  the  donees  shall  have  the  tenements  to  them,  and 
the  heirs  of  their  two  bodies  begotten;  that  is,  they  are 
tenants  in  special  tail.  For  this  one  word,  frankmarriage, 
does  ex  vi  termini  not  only  create  an  inheritance,  like  the 

(a)  Co.  litt.  20.  (c)  Co.  Litt.  9,  27. 

lb)  litt.  B.  31 ;  Co.  Litt.  27.  [d)  Litt.  s.  17. 


(3Q  Whether  a  devise  to  a  man  key  to  the  construction  of  any  particu- 
and  kii  poaterity,  wonld  give  an  estate  lar  wiU,  is  the  intention  of  the  testa- 
tail,  or  a  fee,  waa  considered  adonht-  tor,  when  that  can  he  coUected,  and 
fnl  question  in  the  Attorney  General  effect  can  he  given  to  it  consistently 
▼.  Ban^td.  (2  Freem.  268.)  The  with  the  rules  of  law.  And  when 
whole  5th  section  of  Mr.  Roherts' 4  th  the  testator  appears  to  have  had  a 
chapter  of  his  Treat,  on  WiUs,  is  de-  general  intention,  and  also  a  secondary 
voted  to  an  enumeration  of  some  of  intention,  if  the  two  cannot  stand  to- 
the  many  expressions  hy  which  an  gether,  the  latter  must  give  way  to  the 
estate-tail  may  be  created  in  a  will,  former.  (Doe  v.  Smith,  7  T.  R.  533  ; 
He  commences  by  observing  that, "  to  Doe  v.  AppUn,  A  T.  R.  87  ;  Doe  v. 
discuss  the  varieties  into  which  the  Oooper,  1  East,  234  ;  Wight  v.  Leigh, 
cases  in  the  books  have  expanded  the  15  Ves.  568  ;  Broumawords, Edwardi, 
doctrine,  would  require  volumes  of  2  Ves.  sen.  248 ;  Southby  v.  Stone^ 
kamad  labour.*'  As  Mr.  Roberts  Aotite,  2yes.  sen.  615.)  And  see  some 
tlKnight,  that  the  readers  of  a  pro*  of  the  leading  general  rules,  as  to  the 
frased  treatise  on  wills  exclusively,  construction  of  testamentary  instru- 
"  could  only  expect  the  general  heads  ments,  brought  together  in  the  4th 
of  so  multifarious  a  subject  to  be  treat-  note  to  Blake  v.  Bunburyt  1  Hoven- 
ed  of  ;'*  it  would  be  still  more  out  of  den*s  Supplem.  to  Vesey,  jun.  Rep. 
place  to  enlarge  upon  it  here.     The  p.  77. 
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word  frankalmoign^  but  likewise  limits  that  inheritance; 
supplying  not  only  words  of  descent,  but  of  procreation  also. 
Such  donees  in  frankmarriage  are  liable  to  no  service  but 
fealty ;  for  a  rent  reserved  thereon  is  void,  until  the  fourth 
degree  of  consanguinity  be  past  between  the  issues  of  the 
donor  and  donee  (e). 
Incidents  to  a  The  incidents  to  a  tenancy  in  tail,  under  the  statute 
umterSirsta.'  Wcstm.  2,  are  chiefly  these  (/):  1.  That  a  tenant  in  tail 
2\de^doni*).^'  may  commit  toaste  on  the  estate-tail,  by  felling  timber, 
[  *  1 16  ]  pulling  down  houses,  or  the  like,  *  without  being  impeached, 
or  called  to  account  for  the  same.  2.  That  the  wife  of  the 
tenant  in  tail  shall  have  her  dower,  or  thirds,  of  the  estate- 
tail.  3.  That  the  husband  of  a  female  tenant  in  tail  may  be 
tenant  by  the  curtesy  of  the  estate-tail.  4.  That  an  estate- 
tail  may  be  barred  or  destroyed  by  a  fine,  by  a  common 
recovery,  or  by  lineal  warranty  descending  with  assets  to  the 
heir.  AH  which  will  hereafter  be  explained  at  large. 
SS*^w?^  ®'  Thus  much  for  the  nature  of  estates-tail :  the  establish- 
ment of  estatct-  ment  of  which  family  law  (as  it  is  properly  stiled  by  Pi- 
gott)(^),  occasioned  infinite  difficulties  and  disputes  (A). 
Children  grew  disobedient  when  they  knew  they  could  not 
be  set  aside  :  farmers  were  ousted  of  their  leases  made  by 
tenants  in  tail ;  for«  if  such  leases  had  been  valid,  then,  under 
colour  of  long  leases,  the  issue  might  have  been  virtually  dis- 
inherited :  creditors  were  defrauded  of  their  debts ;  for,  if 
tenant  in  tail  could  have  charged  his  estate  with  their  pay- 
ment, he  might  also  have  defeated  his  issue,  by  mortgaging 
it  for  as  much  as  it  was  worth  :  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  the  lands  they  had 
fairly  bought ;  of  suits  in  consequence  of  which  our  ancient 
books  are  full :  and  treasons  were  encouraged ;  as  estates- 
tail  were  not  liable  to  forfeiture,  longer  than  for  the  tenant's 
life.  So  that  they  were  justly  branded,  as  the  source  of 
new  contentions  and  mischiefs  unknown  to  the  common 
law ;  and  almost  universally  considered  as  the  common 
grievance  of  the  realm  (i).  But  as  the  nobility  were  al- 
ways fond  of  this  statute,  because  it  preserved  their  family 
estates  from  forfeiture,  there  was  little  hope  of  procuring  a 
repeal  by  the  legislature,  and  therefore,  by  the  contrivance 

(<?)  Litt.  8.  19,  20.  (A)  1  Rep.  131. 

(/)  Co.  Lite.  224.  (i)   Co.  Litt.  19;   Moor,  156  j    10 

{g)  Com.  RecoT.  5.  Rep.  ,38. 
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of  an  active  and  politic  princci  a  method  was  devised  to 
evade  it. 

About  two  hundred  years  intervened  between  the  making  Esutes-uii  bar. 
of  the  statute  de  danis,  and  the  application  of  common  re-  recoveriM?"'^° 
coveries  (37)  to  this  intent,  in  the  twelfth  year  of  Edward 
IV. ;  which  were  then  openly  declared  by  the  judges  to  be 
a  ^sufficient  bar  of  an  estate-tail  (A).  For  though  the  courts  [  *  117  ] 
hady  so  long  before  as  the  reign  of  Edward  III.  very  fre* 
quently  hinted  their  opinion  that  a  bar  might  be  effected 
upon  these  principles  (l),  yet  it  was  never  carried  into  exe- 
cution, till  Edward  IV.  observing  (m)  (in  the  disputes  be- 
tween the  houses  of  York  and  Lancaster)  how  little  effect 
attainders  for  treason  had  on  families,  whose  estates  were 
protected  by  the  sanctuary  of  entails,  gave  his  countenance 
to  this  proceeding,  and  suffered  Taltarum's  case  to  be 
brought  before  the  court  (n) :  wherein,  in  consequence  of  the 
principles  then  laid  down,  it  was  in  effect  determined,  that 
a  common  recovery  suffered  by  tenant  in  tail  should  be  an 
effectual  destruction  thereof.  What  common  recoveries 
are,  both  in  their  nature  and  consequences,  and  why  they 
are  allowed  to  be  a  bar  to  the  estate-tail,  must  be  reserved 
to  a  subsequent  inquiry.  At  present  I  shall  only  say,  that 
they  are  fictitious  proceedings,  introduced  by  a  kind  of  pia 
fraiis,  to  elude  the  statute  de  donis,  which  was  found  so  in- 
tolerably mischievous,  and  which  yet  one  branch  of  the  le- 
gislature would  not  then  consent  to  repeal ;  and  that  these 
recoveries,  however  clandestinely  introduced,  are  now  be- 
come by  long  use  and  acquiescence  a  most  common  assur- 
ance of  lands;  and  are  looked  upon  as  the  legal  mode  of 
conveyance,  by  which  tenant  in  tail  may  dispose  of  his  lands 
and  tenements:  so  that  no  court  will  suffer  them  to  be 
shaken  or  reflected  on,  and  even  acts  of  parliament  (o)  have 
by  a  side-wind  countenanced  and  established  them. 

(Jt)  1  Rep.  131 ;  6  Rep.  40.  Fitzh.  Abr.  tit.  faux  recoy.  20  ;  Bro. 

(/)  10  Rep.  37,  38.  Abr.  Ibid.  30,  tit.  recoT.  in  Talne,  19 ; 

(m)  Figott,  8.  Tit.  taUe,  36. 

(fi)  Yearbook,12Edw.lV.  14, 19;  (a)  11  Hen.  VII.  c.  20;    7  Hen. 


(37)  See  poeit  the  4th  sect,  of  the  ished  by  the  statute  of  3  &  4  Gul.  IV. 

21st  chspter  of  this  Tolume,  p.  .357 —  c.  74,  and  simpler  forms  of  assurance 

.364,  and  the  notes  thereto.  substituted. 

Common  recoveries  have  been  abol- 


117  OF   FREEHOLD   ESTATES   OF   INHERIT ANCB. 

By  the  86  H.  This  expedient  having  greatly  abridged  estates-tail  with 

tatesltaii  are  lu.  regard  to  their  duration,  others  were  soon  invented  to  strip 

ble  to  forfeiture      .  ^  r       %  •    •!  mt  i  i       i 

for  high  treason,  them  of  ouier  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  (38)  for  treason.  For,  notwith- 
standing the  large  advances  made  by  recoveries,  in  the  com- 
pass of  about  threescore  years,  towards  unfettering  diese 
inheritances,  and  thereby  subjecting  the  lands  to  forfeiture, 
the  rapacious  prince  then  reigning,  finding  them  frequently 
[  *118  ]  ^resettled  in  a  similar  manner,  to  suit  the  convenience  of 
families,  had  address  enough  to  procure  a  statute  (p)  where- 
by all  estates  of  inheritance  (under  which  general  words 
estates-tail  were  covertly  included)  are  declared  to  be  for- 
feited to  the  king  upon  any  conviction  of  high  treason. 
By  the  38 II.  The  Hcxt  attack  which  they  suffered  in  oi-der  of  time,  was 

tain  lewes  by"'  by  the  statutc  32  Hcu.  VIII.  c.  28(39),  whereby  certain 
aiiowedr  Icascs  made  by  tenants  in  tail,  which  do  not  tend  to  the 
prejudice  of  the  issue,  were  allowed  to  be  good  in  law,  and 
to  bind  the  issue  in  tail.  But  they  received  a  more  violent 
blow,  in  the  same  session  of  Parliament,  by  the  construction 
and  bv  the  33  put  upon  the  statutc  of  fiues  (9),  by  the  statute  32  Hen. 
fine^isd^dkred^  VIII.  c.  36,  which  dcclarcs  a  fine  duly  levied  by  tenant  in 
e^tato^au  :^  ^^  tail  to  bc  a  Complete  bar  to  him  and  his  heirs,  and  all  other 
persons  claiming  under  such  entail.  This  was  evidently 
agreeable  to  the  intention  of  Henry  VII.,  whose  policy  it 
was  (before  common  recoveries  had  obtained  their  full 
strength  and  authority)  to  lay  the  road  as  open  as  possible 
to  the  alienation  of  landed  property,  in  order  to  weaken  the 
overgrown  power  of  his  nobles.  But  as  they,  from  the  op- 
posite reasons,  were  not  easily  brought  to  consent  to  such  a 
provision,  it  was  therefore  couched,  in  his  act,  under  covert 
and  obscure  expressions.  And  the  judges,  though  willing 
to  construe  that  statute  as  favourably  as  possible  for  the 
defeating  of  entailed  estates,  yet  hesitated  at  giving  fines  so 
extensive  a  power  by  mere  implication,  when  the  statute  de 
donis  had  expressly  declared,  that  they  should  not  be  a  bar 

VIII.  c.  4  ;  34  &  35  Hen.  VIII.  c.  20 ;         {p)  26  Hen.  VIII.  c.  13. 
14  Eliz.  c.  8  ;   4  &  5  Ann.  c.  16 ;    14  {q)  4  Hen.  VII.  c.  24. 

Geo.  II.  c.  20. 


(38)  See  an/e,  the  note  to  Vol.  I.     volume, 
p.  299»  and  the  note  to  p.  72,  of  this  (39)  See/;oir/,  chap.  20,  p.  319. 
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to  estates-tail.     But  the  statute  of  Henry  VIII.,  when  the 
doctrine  of  alienation  was  better  received,  and  the  will  of 
the  prince  more  implicitly  obeyed  than  before,  avowed  and 
established  that  intention.     Yet,  in  order  to  preserve  the  Mtates-taii  ore- 
property  of  the  crown  from  any  danger  of  infringement,  all  crownfandof 
estates-tail  created  by  the  crown,  and  of  which  the  crown  Saa^the  rev?]f*-^" 
has  the  reversion,  are  excepted  out  of  this  statute.     And  *  **°*  ^^^ 
the  same  was  done  with  regard  to  common  recoveries,  by 
the  statute  34  &  36  Hen.  VIII.  c.  20,  which  enacts,  that  no 
feigned  recovery  had  against  tenants  in  tail,  where  the  estate 
was  created  by  the  *crown  (r),  and  the  remainder  or  rever-    [  *  119  ] 
sion  continues  still  in  the  crown,  shall  be  of  any  (40)  force 
and  effect.     Which  is  allowing,  indirectly  and  collaterally, 
their  full  force  and  effect  with  respect  to  ordinary  estates- 
tail,  where  the  royal  prerogative  is  not  concerned. 

Lastly,  by  a  statute  of  the  succeeding  year  («),  all  estates-  2ft*I  ®^"'**  *® 
tail  are  rendered  liable  to  be  chained  for  payment  of  debts  tail  are  uabie. 
due  to  the  king  by  record  or  special  contract ;  as  since,  by 
the  bankrupt  laws  {t),  they  are  also  subjected  to  be  sold  for 
the  debts  contracted  by  a  bankrupt.  And,  by  the  construc- 
tion put  on  the  statute  43  Eliz.  c.  4,  an  appointment  (u)  by 
tenant  in  tail  of  the  lands  entailed,  to  a  charitable  use,  is 
good  without  fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are  now 
reduced  again  to  almost  the  same  state,  even  before  issue 
bom,  as  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  issue.     For,  first, 

(r)  Co.  litt.  372.  (0  Stat.  21  Jac.  I.  c.  19. 

(«)  33  Hen.  VIII.  c.  39,  s.  75.  (ii)  2  Yern.  453 ;  Chan.  Free.  16. 


(40)  Before  the  atatute  of  Henry  of  the  crown  ia  privileged  (aa  onr  au- 

YIII.  the  anppoaed  recompenae  in  thor  statea  in  the  text,)  ao  long  aa  the 

▼Blue  waa  held  to  bar  ike  iaue  in  tail  reveraion  remaina  in  the  crown  ;  but, 

of  the  donee  in  tail  of  the  crown ;  the  Mr.  Preaton  obserrea  (in  hia  edition 

lecoreror  had  a  fee-aimple  determina-  of  Watk.  Prindp.  of  Convey,  p.  Ill,) 

Ue  upon  the  eatate  tail,  and  the  king  "  if  the  reversion  be  granted  to  a  anb- 

bad  hia  ancient  fee-aimple  also : — ^thia  ject,  the  entail  and  the  reveraion  may 

being  the  aingle  anomaloua  case  in  be  barred  by  means  of  a  common  re- 

wbich  the  mle,  that  two  several  fees  covery  duly  suffered :''  this  may  now 

in  tlie  same  estate  cannot  be  co-ezis-  be  done  by  the  simpler  form  of  assu- 

tent,  waa  departed  from.     (WaMnff-  ranee  substituted  by  the  act  of  3  &  4 

A«M*a  eautt  Flowd.  555  a,  558  a.)  Since  Gul.  IV .  c.  74. 
the  statute,  an  estate  tail  of  the  gift 
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the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and 
tenements,  by  fine,  by  recovery,  or  by  certain  other  means ; 
and  thereby  to  defeat  the  interest  as  well  of  his  own  issue, 
though  unborn,  as  also  of  the  reversioner,  except  in  the  case 
of  the  crown :  secondly,  he  is  now  liable  to  forfeit  them  for 
high  treason :  and,  lastly,  he  may  charge  them  with  reason- 
able leases,  and  also  with  such  of  his  debts  as  are  due  to 
the  crown  on  specialties,  or  have  been  contracted  with  his 
fellow-subjects  in  a  course  of  extensive  commerce. 
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CHAPTER  VIIL 


OP  FREEHOLDS,  NOT  OF  INHERITANCE. 


We  are  next  to  discourse  of  such  estates  of  freehold,  as  are  or  thenatare 
not  of  inheritance,  but  ybr  life  only.     And  of  these  estates  of  e£^of 
for  life,  some  are  conventional,  or  expressly  created  by  the  oSy.^ 
act  of  the  parties ;  others  merely  legal,  or  created  by  con- 
struction and  operation  of  law  (a).     We  will  consider  them 
both  in  their  order. 

I.  Estates  for  life,  expressly  created  by  deed  or  grant,  i.  of  estates  for 
(which  alone  are  properly  conventional,)  are  where  a  lease  dela  ot  grant^ 
is  made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term 
of  his  own  life,  or  for  that  of  any  other  person,  or  for  more 
lives  than  one :  in  any  of  which  cases  he  is  stiled  tenant  for 
hfe  ;  only  when  he  holds  the  estate  by  the  life  of  another, 
he  is  usually  called  tenant  pur  auter  vie  (b)  (1).  These 
estates  for  life  are,  like  inheritances,  of  a  feodal  nature ;  and 
were,  for  some  time,  the  highest  estate  that  any  man  could 
have  in  a  feud,  which,  as  we  have  before  seen  (c),  was  not 
in  its  original  hereditary.  They  are  given  or  conferred  by 
the  same  feodal  rights  and  solemnities,  the  same  investiture 
or  livery  of  seisin,  as  fees  themselves  are  ;  and  they  are  held 
by  fealty,  if  demanded,  and  such  conventional  rents  and 
services  as  the  lord  or  lessor,  and  his  tenant  or  lessee,  have 
agreed  on. 

♦Estates  for  life  may  be  created,  not  only  by  the  express    [  ♦121  J 
words  before  mentioned,  but  also  by  a  general  grant,  with-  wiSSSuiSS^ 
out  defining  or  limiting  any  specific  estate  (2).     As,  if  one  SS.'wites?" 

tenancy  for  life. 
(a)  Wright,  190.  (6)  Litt.  8.  56.  (c)  Page  55. 


(1)  Stepoutt  chapter  16  of  this  vo-      thereto, 
lame,  pp.  258,  ei  teq.  and  the  notes         (2)  This  passage  was  cited,  and  re- 
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grants  to  A.  B.  the  manor  of  Dale,  this  makes  him  tenant 
for  life  (d).  For  though,  as  there  are  no  words  of  inheri- 
tance or  heirs,  mentioned  in  the  grant,  it  cannot  be  construed 
to  be  a  fee  (3),  it  shall  however  be  construed  to  be  as  large 
an  estate  as  the  words  of  the  donation  will  bear,  and  there* 
fore  an  estate  for  life.  Also  such  a  grant  at  large,  or  a 
grant  for  term  of  life  generally,  shall  be  construed  to  be  au 
estate  for  the  life  of  the  grantee  {e) ;  incase  the  grantor  hath 
authority  to  make  such  grant :  for  an  estate  for  a  man's  own 
life  is  more  beneficial  and  of  a  higher  nature  than  for  any 
other  life;  and  the  rule  of  law  is,  that  all  grants  are  to  be 
taken  most  strongly  against  the  grantor  (/),  unless  in  the 
case  of  the  king  (4). 
Kf*^te**S  Such  estates  for  life  will,  generally  speaking,  endure  as 
rtie  upon  con-  long  as  the  life  for  which  they  are  granted:  but  there  are 
some  estates  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life  for  which  they  are  created  ex- 
pires. As,  if  an  estate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  bene- 
fice ;  in  these,  and  similar  cases,  whenever  the  contingency 
happens,  when  the  widow  marries,  or  when  the  grantee  ob- 
tains a  benefice,  the  respective  estates  are  absolutely  deter- 
mined and  gone(^).  Yet,  while  they  subsist,  they  are  reck- 
oned estates  for  life ;  because,  the  time  for  which  they  will 
endure  being  uncertain,  they  may  by  possibility  last  for  life, 
if  the  contingencies  upon  which  they  are  to  determine  do 
not  sooner  happen.  And,  moreover,  in  case  an  estate  be 
granted  to  a  man  for  his  life,  generally,  it  may  also  deter- 
mine by  his  civil  death  :  as  if  he  enters  into  a  monastery, 
whereby  he  is  dead  in  law  (A) :  for  which  reason  in  convey- 
ances the  grant  is  usually  made  "  for  the  term  of  a  man's 
natural  life;"  which  can  only  determine  by  his  natural 
death  (£). 
[  •  122  ]  *The  incidents  to  an  estate  for  life  are  principally  the  fol- 
to iS^*tefor*  lowing ;  which  are  applicable  not  only  to  that  species  of 


life. 


(d)  Co.  Lite.  42.  (^)  Co.  Ldtt.  42  ;  3  Rep.  20. 

(0  Ibid.  (A)  2  Rep.  4S. 

(/)  Ibid.  36.  (i)  See  Vol.  I.  p.  132. 


lied  upon,  by  the  Court  of  K.  B.  in         (3)  See  mUe,  p.  108,  and  111. 
HewUmy,  Sk^ppam,  (5  Barn.  &  Cres.         (4)  See  mtie,  the  note  to  p.  22. 
229 1  S.C.7  Dowl.  &  Ryl.  796,) 
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tenants  for  life,  which  are  expressly  created  by  deed ;  but 
also  to  those,  which  are  created  by  act  and  operation  of 
law. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant  or  i.  a  tenant  for 
agreemeDty  may  of  common  right  take  upon  the  land  de- nLa^ie  eno- 
mised  to  him  reasonable  estovers  (A)  or  botes  (/)  (5).     For  *^'' 

he  hath  a  right  to  the  full  enjoyment  and  use  of  the  land, 
and  all  its  profits,  during  his  estate  therein.  But  he  is  not 
permitted  to  cut  down  timber  or  do  other  waste  upon  the 
premises  (m) :  for  the  destruction  of  such  things,  as  are  not 
the  temporary  profits  of  the  tenement,  is  not  necessary  for 
the  tenant's  complete  enjoyment  of  his  estate  (6) ;  but  tends 
to  the  permanent  and  lasting  loss  of  the  person  entitled  to 
the  inheritance. 

2.  Tenant  for  life,  or  his  representatives,  shall  not  be  pre*  9,  Emblement!. 
JQdiced  by  any  sudden  determination  of  his  estate,  because 

such  a  determination  is  contingent  and  uncertain  (n).  There- 
fore, if  a  tenant  for  his  own  life  sows  the  lands,  and  dies 
before  harvest,  his  executors  shall  have  the  emblements,  or 
profits  of  the  crop :  for  the  estate  was  determined  by  the 
act  of  God,  and  it  is  a  maxim  in  the  law,  that  actus  Dei 
nemini  facit  injuriam.  The  representatives,  therefore,  of 
the  tenant  for  life  shall  have  the  emblements  to  compensate 
for  the  labour  and  expense  of  tilling,  manuring,  and  sowing 
the  lands  (7);  and  also  for  the  encouragement  of  husbandry, 


(i)  See  p.  35. 
(/)  Co.  litt.  41. 


(m)  Ibid.  53. 
(a)  Ibid.  55. 


(5)  See  ante,  p.  34,  and  the  note 
thereto. 

(6)  See  poitt  chapter  18,  p.  283, 
and  the  note  thereto,  for  a  fuller  dia- 
coation  of  thia  matter.  And  aee  onr 
aathor'a  own  quaUfication  of  thia  doc- 
trine, in  caaea  of  tenancy  after  poasi- 
bilitj  of  isaoe  extinct,  if  auch  tenanta 
are  to  be  conaidered,  aa  ia  doubtfully 
itated  in  p.  125,  only  tenanta  for  life, 
with  many  of  the  priTilegea  of  a  tenant 
in  tail.  See  alao  poitf  the  note  to  p. 
125. 

(7)  In  the  caae  of  Latham  y.  At' 
wood,  (Cro.  Car.  515,)  it  was  decided, 
that  hopa,  growing  out  of  ancient 


roots,  are  like  emblements,  and  ahaU 
go  to  the  personal  representatives  of 
a  tenant  for  life  ;  for  manuranoe  and 
industry  are  necessary  to  the  growth 
of  hops,  which  are,  therefore,  not  to 
be  compared  to  such  articles  as  grow 
of  themselTes.  But,  in  Grantham  y. 
Hawhy,  (Hob.  132,)  it  waa  aaid  to  be 
settled,  that,  if  A.,  aeiaed  of  land,  aow 
it  with  com,  and  then  convey  it  to  B. 
for  life,  remainder  to  C.  for  life ;  and 
then  B.  die  before  the  com  is  reaped, 
C.  shaU  have  it,  and  not  the  executors 
of  B.,  for  the  reason  of  charge  and  in- 
dustry in  B.  fails  ;  (and  aee,  to  the 
same  effect,  Ammym*  Cro.  Blis.  61 ; 
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which  being  a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost  security  and 
privilege  that  the  law  can  give  it.  Wherefore,  by  the  feodal 
law,  if  a  tenant  for  life  died  between  the  beginning  of  Sep- 
tember and  the  end  of  February,  the  lord,  who  was  en- 
titled to  the  reversion,  was  also  entitled  to  the  profits  of  the 
whole  year :  but  if  he  died  between  the  beginning  of  March 
[  *  123  ]  and  the  end  •of  August,  the  heirs  of  the  tenant  received  the 
whole  (o).  From  hence  our  law  of  emblements  seems  to 
have  been  derived,  but  with  very  considerable  improve- 
ments. So  it  is  also,  if  a  man  be  tenant  for  the  life  of  an- 
other, and  cestuy  que  vie,  or  he  on  whose  life  the  land  is 
held,  dies  after  the  com  sown,  the  tenant  |>tcr  outer  vie  shall 
have  the  emblements.  The  same  is  also  the  rule,  if  a  life- 
estate  be  determined  by  the  act  of  law.  Therefore,  if  a 
lease  be  made  to  husband  and  wife  during  coverture,  (which 
gives  them  a  determinable  estate  for  life,)  and  the  husband 
sows  the  land,  and  afterwards  they  are  divorced  a  viiicuh 
matrimonii,  the  husband  shall  have  the  emblements  in  this 
case ;  for  the  sentence  of  divorce  is  the  act  of  law  (p).  But 
if  an  estate  for  life  be  determined  by  the  tenant's  own  act, 
(as,  by  forfeiture  for  waste  committed ;  or,  if  a  tenant  dur* 
ing  widowhood  thinks  proper  to  marry,)  in  these,  and  simi- 
lar cases,  the  tenants,  having  thus  determined  the  estate  by 
their  own  acts,  shall  not  be  entitled  to  take  the  emble- 
ments (9).  The  doctrine  of  emblements  extends  not  only  to 
com  sown,  but  to  roots  planted,  or  other  annual  artificial 


(0)  Fead.  1.  2,  t.  28. 


{p)  5  Rep.  116. 


(q)  Co.  Litt  55. 


Knent  t.  Potd,  Cro.  Eliz.  463.)  So, 
growing  com  is  a  chatteli  for  which 
•n  executor  may  bring  trespass ;  bnt 
grass  growing  is  part  of  the  freehold, 
to  which  the  executor  has  no  right. 
{Ememn  v.  Emerwn,  1  Ventr.  187 ; 
3  Salk.  160  ;  and  see  Lawttm  v.  LaW" 
tonj  3  Atk.  16.)  Mr.  Hargrave  has 
obserred  (in  note  (2)  to  Co.  Litt.  55 
b,)  "  it  is  not  easy  to  account  for  the 
distinction  which  giTes  com  growing 
to  the  dtviiee,  but  denies  it  to  the  heir: 
though  this  has  been  attempted  in 
OUbert's  Law  of  Erld.  p.  250.*'  And 


see  p.  404,  po»t.  The  principle  upon 
which  the  law  that  gives  emblements, 
was  originally  established,  was  taOj 
discussed  in  Orattee  ▼.  Weld,  (5  Bam. 
8t  Adol.  117,  8.  a  2  Ner.  &  Man. 
732.)  where  it  was  held,  that  the 
doctrine  applies  to  those  species  of 
crops  only  which  ordinarily  repay  the 
labour  by  which  they  are  produced, 
within  the  year  in  which  that  labour 
is  bestowed :  and  the  authorities  up- 
on which  this  law  depends  were  stated 
to  be  Liiiieian,  sect.  68,  and  (hke^e 
eommentsry  on  that  passage. 
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profit,  but  it  is  otherwise  of  fruit-trees,  grass,  and  the  like ; 
which  are  not  planted  annually  at  the  expense  and  labour 
of  the  tenant,  but  are  either  a  permanent,  or  natural  profit 
of  the  earth  (r).  For  when  a  man  plants  a  tree,  he  cannot 
be  presumed  to  plant  it  in  contemplation  of  any  present 
profit ;  but  merely  with  a  prospect  of  its  being  useful  to 
himself  in  future,  and  to  future  successions  of  tenants.  The 
advantages  also  of  emblements  are  particularly  extended  to 
the  parochial  clei^y  by  the  statute  28  Hen.  VIII.  c.  11  (8). 
For  all  persons,  who  are  presented  to  any  ecclesiastical  be- 
nefice, or  to  any  civil  office,  are  considered  as  tenants  for 
their  own  lives,  unless  the  contrary  be  expressed  in  the  form 
of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the  under-  J„di!2?SSu 
tenants,  or  lessees.  For  they  have  the  same,  nay  greater  «'  ie««ea. 
indulgences  than  the  lessors,  the  original  tenants  for  life. 
The  same;  for  the  law  of  estovers  and  emblements  with  re- 
gard to  the  tenant  for  life,  *is  also  law  with  regard  to  his  un-  [  *  124  ] 
der-tenant,  who  represents  him  and  stands  in  his  place  (5): 
and  greater ;  for  in  those  cases  where  tenant  for  life  shall 
not  have  the  emblements,  because  the  estate  determines  by 
his  own  act,  the  exception  shall  not  reach  his  lessee,  who  is 
a  thii*d  person.  As  in  the  case  of  a  woman  who  holds  rfti- 
rante  viduitate ;  her  taking  husband  is  her  own  act,  and 
therefore  deprives  her  of  the  emblements :  but  if  she  leases 
her  estate  to  an  under-tenant,  who  sows  the  land,  and  she 
then  marries,  this  her  act  shall  not  deprive  the  tenant  of  his 
emblements,  who  is  a  stranger,  and  could  not  prevent  her  (^). 
The  leasees  of  tenants  for  life  had  also  at  the  common  law 
another  most  unreasonable  advantage ;  for,  at  the  death  of 
their  lessors,  the  tenants  for  life,  these  under-tenants  might, 
if  they  pleased,  quit  the  premises,  and  pay  no  rent  to  any 
body  for  the  occupation  of  the  land  since  the  last  quarter 
day,  or  other  day  assigned  for  payment  of  rent  («).    To  re- 

(r)  Co.  litt.  55,  56 ;  1  RoO.  Abr.         (/)  Cro.  Elis.  461;  1  RoU.  Abr.  727. 
728.  («)  10  Rep.  127. 

(«)  Co.  liitt.  55. 


(8)  The  6th  section  of  that  statute  sown  at  his  proper  costs  with  any  com 

enacts*  that  any  incumbent ,  who  be-  or  grain ,  may  declare  his  testament  of 

fore  his  death  hath  caused  any  of  aU  the  profits  of  such  com. 
fait  glebe  lands  to  be  manured  and 
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medy  which  it  is  now  enacted  (v\  that  the  executors  or 
administrators  of  tenant  for  life,  on  whose  death  any  lease 
determined,  shall  recover  of  the  lessee  a  rateable  proportion 
of  rent,  from  the  last  day  of  payment  to  the  death  of  such 
lessor  (9). 
II.  Of  tenancy  II.  The  ncxt  cstatc  for  life  is  of  the  legal  kind,  as  con- 
]^ribiiitjf^  tradistinguished  from  conventional;  viz.  that  of  tenant  in 
tail  after  possibility  of  issue  extinct (\0).  This  happens 
where  one  is  tenant  in  special  tail,  and  a  person,  from  whose 
body  the  issue  was  to  spring,  dies  without  issue;  or,  having 
left  issue,  that  issue  becomes  extinct:  in  either  of  these 
cases  the  surviving  tenant  in  special  tail  becomes  tenant  in 
tail  after  possibility  of  issue  extinct.     As  where  one  has 

(v)  Stat.  11  Geo.  II.  c.  19,  s.  15. 


une  exttnct; 


(9)  In  the  case  of  Paget  t.  GeCf  apportionment :  but  the  diyidends  on 
(reported  in  Ambl.  199,  and  of  which  the  public  funds  being  made  pajrable 
a  corrected  note  has  since  been  pub-  on  certain  days,  it  has  been  held  are 
lished  in  3  Swanst.  696,)  Lord  Hard-  not  to  be  apportioned.  {SherrardT, 
wicke  inclined  to  think  that  tenant  in  Sherrard,  3  Atk.  503  ;  Sanuer  t. 
tail  after  possibility  of  issue  extinct  Xotre,  13  Yes.  135.)  And  though  the 
was  within  the  intent  of  the  statute  of  statute  just  cited  enacts  that  all  divi- 
11  Geo.  II.  though  not  within  the  dends  coming  due  at  fixed  periods 
letter  thereof.  But  his  lordship  gare  shall  be  apportioned,  it  does  not  ap- 
no  opinion  whether  tenants  pur  autre  pear  that  dividends  on  stock  in  the 
vie  could  have  relief  by  an  equitable  public  funds  are  meant  to  be  included, 
construction  of  the  act ;  which,  in  but  only  dividends  of  profits, 
terms,  does  not  seem  to  extend  to  te-  (10)  This  estate,  though  it  partakes, 
nants  pur  autre  vie;  and  therefore,  as  to  some  ofits  qualities,  of  the  nature 
it  was  thought,  if  cestui  que  vie  died  of  an  estate  tail,  is  correctly  classed 
before  payment  of  rent  reserved  by  by  our  author  under  the  head  of  life 
the  tentLnt  pur  autre  vie^  the  under-  estates.  {Lewie Bowlei*e  ease,  II  Kep. 
tenant  might  avoid  payment  of  the  80.)  There  are  four  ^va/tYte* annexed 
rent  from  the  last  day  of  payment  be-  to  the  estate  of  tenant  in  taU  after  pos- 
fore  the  death  of  cM/ttt^^tie  vie.  (Wil-  sibility  of  issue  extinct,  which  prove 
liam  Ctun'e  ea»e,  10  Rep.  128  ;  8.  C.  it  to  be  in  fact  only  an  estate  for  life. 
Cro.  Jac.  310 ;  Lord  Rockingham  v.  ].  If  this  tenant  makes  a  feoffment  in 
PenrieCf  I  P.  Wms.  180  ;  Jenner  v.  fee,  it  is  a  forfeiture ;  because,  having 
Morgan,  1  P.  Wms.  39^  But  this  no  longer  a  descendible  estate  in  him, 
injustice  has  been  remedied  by  the  he  cannot  transfer  it  to  another,  with- 
statute  of  4  &  5  Gul.  IV.  c.  22.  As  the  out  prejudice  to  the  person  in  remain- 
interest  accruing  on  a  mortgage,  or  a  der.  2.  If  an  estate  tail  or  in  fee  de- 
bond,  is  held  to  be,  in  fact,  due  from  scends  upon  him,  the  estate  tail  after 
day  to  day,  the  distribution,  which  is  possibility  of  issue  extinct  is  merged, 
always  made  of  such  interest  pro  ratd  3.  If  he  is  impleaded,  and  makes  de- 
between  the  representatives  of  a  de-  fault,  the  person  in  reversion  shaU  be 
ceased  tenant  for  life  and  those  in  received  ;  as  upon  default  of  any  other 
remainder,  can  hardly  be  called  an  tenant  for  life.    4.  An  exchange  be- 


OP  PREBHOIiDS,   MOT   OF   INHERITANCE.  124 

an  estate  to  him  and  his  beirs  on  the  body  of  bis  present 
wife  to  be  begotten,  and  tbe  wife  dies  without  issue  (w) : 
in  this  case  tbe  man  has  an  estate-tail,  which  cannot  possi- 
bly descend  to  any  one ;  and  therefore  the  law  makes  use 
of  this  long  periphrasis,  as  absolutely  necessary  to  give  an 
adequate  idea  of  his  estate.  For  if  it  had  called  him  barely 
tenant  in  fee-tail  special,  that  *would  not  have  distinguished  [  *  125  ] 
him  from  others ;  and  besides,  he  has  no  longer  an  estate  of 
inheritance,  or  fee  (x),  for  he  can  have  no  heirs  capable  of 
inking  per  fannam  doni.  Had  it  called  him  tenant  in  tail 
without  issue,  this  had  only  related  to  the  present  fact,  and 
would  not  have  excluded  the  possibility  of  future  issue. 
Had  he  been  styled  tenant  in  tail  unthout  possibility  of  issue, 
this  would  exclude  time  past  as  well  as  present,  and  he 
might  under  this  description  never  have  had  any  possibility 
of  issue.  No  definition,  therefore,  could  so  exactly  mark 
him  out,  as  this  of  tenant  in  tail  after  possibility  of  issue 
extinct,  which  (with  a  precision  peculiar  to  our  own  law) 
not  only  takes  in  the  possibility  of  issue  in  tail,  which  he 
once  had,  but  also  states  that  this  possibility  is  now  extin- 
guished and  gone. 

This  estate  must  be  created  by  the  act  of  Ood,  that  is,  which  can  only 
by  the  death  of  that  person  out  of  whose  body  the  issue  was  the^Icrof  Omt 
to  spring;  for  no  limitation,  conveyance,  or  other  human 
act  can  make  it.  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they 
are  divorced  a  vinculo  matrimonii,  they  shall  neither  of 
them  have  this  estate,  but  be  barely  tenants  for  life,  not- 
withstanding the  inheritance  once  vested  in  them(y).  A 
possibility  of  issue  is  always  supposed  to  exist  in  law,  unless 
extinguished  by  the  death  of  the  parties :  even  though  the 
donees  be  each  of  them  an  hundred  years  old  (2). 

This  estate  is  of  an  amphibious  nature,  partaking  partly  The  natore  of 
of  an  estate-tail,  and  partly  of  an  estate  for  life.    The  tenant 
is,  in  truth,  only  tenant  for  life,  but  with  many  of  the  privi- 
leges of  a  tenant  in  tail ;  as  not  to  be  punishable  for  waste, 

(it)  Utt.  8. 32.  (jf)  Co.  Litt.  28. 

(«)  1  RoU.  Rep.  184  ;  11  Rep.  80.         (r)  Utt.  s.  34  ;  Co.  Litt.  28. 

tween  this  tenant  and  a  bare  tenant  for  obvious,  a  tenant  in  tail  after  possibi- 

lifei  Is  good :  for,  with  respect  to  their  Uty  of  issue  extinct  has  but  an  estate 

dtmtion,  they  are  equal.     (1  Instit.  for  life.  (I««ii^i3oi0/M'«cM«,  11  Rep. 

28  a.)    As  to  quantity  of  estate,  it  is  80  b.) 
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&c.  (a)  (11):  or,  he  is  tenant  in  tail,  with  many  of  the  re- 
strictionB  of  a  tenant  for  life ;  as,  to  forfeit  his  estate,  if  he 

(a)  Co.  litt.  27. 


(11)  See  poit,  chapter  18  of  thii 
Yolame,  p.  283.  All  authorities  agree, 
that  tenant  in  tail  after  possibility  of 
issue  extinct  is  dispunishable  for  waste ; 
(Doctor  and  Student,  Dial.  2,  c.  1:) 
but,  in  H«rlaiettdem*»  eate,  (4  Rep. 
63,)  C.  J.  Wray  is  reported  to  have 
said,  that,  although  tenant  in  tail  after 
possibility,  &c.  cannot  be  punished  in 
waste  for  cutting  down  trees  upon  the 
land  he  holds  as  such  tenant ;  yet  he 
cannot  have  the  absolute  interest  in 
the  trees,  and,  if  he  sells  them,  cannot 
retain  the  price.  This  dictum  is  no- 
ticed by  Mr.  Hargrave  in  his  2d  note 
to  Co.  Litt.  27  b ;  and  is  countenanced 
by  another  dictum  in  AAroAam  t. 
Bmbb,  (2  Freeman,  53 ;)  Mr.  Christian, 
too,  in  his  annotation  upon  the  passage 
of  the  text,  considers  it  as  settled  law, 
that,  if  a  tenant  in  tail  after  possi- 
bility &c.,  cuts  down  trees,  tiiey  do 
not  become  his  property,  but  will  be- 
long to  the  party  who  has  the  first 
estate  of  inheritance.  In  opposition 
however  to  the  doctrine  imputed  to  C. 
J.  Wray,  and  the  obUer  dietttm  in 
Abraham  y.  Bubbf  it  was  distinctly  re- 
solyed  by  the  whole  Court  of  King's 
Bench,  (consisting  of  Coke,  Crooke, 
Doddridge,  and  Haughton,)  in  the  case 
of  Bawieg  y,  Bertee,  (1  RoUe's  Rep. 
184;  8.  C.  11  Rep.  84,)  that  a  tenant 
after  possibility  has  the  whole  property 
in  trees  which  he  either  causes  to  be 
cut  down,  or  which  are  blown  down, 
on  the  estate.  And  this  seems  to  be 
now  firmly  settled  by  the  case  of  Wil- 
HamsY.  Williamt :  when  that  case  was 
before  Lord  Chancellor  Eldon,  his 
lordship  (as  reported  in  15  Yes.  427) 
intimated,  that  he  could  not  imagine 
how  it  was  doubted  that  the  tenant, 
being  diq[»nnishable,  had  not,  as  a  con- 
sequence, the  property  in  the  trees. 
That  it  was  singular  there  should  be 
an  argument  raised,  that  such  a  tenant 


should  be  restrained  from  oommitting 
fnaliciou9  waste,  by  cutting  ornamental 
tiroberv  {Garth  v%  Cotton,  1  Dick.  209,) 
if  it  was  understood  to  be  the  law  that 
he  could  not  commit  waste  of  any 
kind.  {Attormty  (Smtrai  t.  IhUte  ^ 
Afar/^oroi^,  3  Mad.  539.)  However, 
as  all  the  previous  cases  in  which  te- 
nant in  tail  after  possibility  of  issue 
extinct  had  been  determined  to  be  dis- 
punishable of  waste,  were  cases  in 
which  the  tenant  had  once  been  tenant 
in  tail  vnth  the  other  donee  in  posses- 
sion ;  and  in  the  case  of  Williama  v. 
WilUamM  the  tenant  claimed  in  re- 
mainder,  after  the  death  of  the  joint 
donee ;  Lord  Eldon  thought  it  advis- 
able, before  he  made  a  final  decree,  to 
direct  a  case  to  the  Court  of  King's 
Bench,  not  describing  the  claimant  as 
tenant  in  tail  after  possibility  of  issue 
extinct,  but  stating  the  limitations  of 
the  settlement  under  which  the  claim 
was  made.  The  case  was  accordingly 
argued  at  law,  and  a  certificate  return- 
ed, that  the  claimant  was  tenant  in 
tail  after  possibility  of  issue  extinct ; 
was  unimpeachable  of  waste  upon  the 
estate  comprised  in  the  settlement ; 
and,  having  cut  timber  thereon,  was 
entitled  to  the  timber  so  out  aa  her 
own  property.    (12  East,  221:) 

A  tenant  for  life,  without  impeach- 
ment of  waste,  and  a  tenant  in  tail  af- 
ter possibility  of  issue  extinct,  seem  to 
stand  upon  precisely  the  same  footing 
in  regard  to  all  questions  of  waste : 
{Attorney  General  v.  Duke  qf  Marl- 
borough,  3  Mad.  539 :)  and  a  tenant 
for  life,  dispunishable  for  waste,  is 
clearly  not  compellable  to  pursue  such 
a  course  of  management  of  the  timber 
upon  the  estate,  as  a  tenant  in  fee 
might  think  most  advantageous.What- 
ever  trees  are  fit  for  the  purpose  of 
timber  he  may  cut  down,  though  they 
may  be  still  in  an  improving  state. 
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aliens  it  in  fee-simple  (b) :  whereas  sach  alienation  by  tenant 

in  tally  thoogb  voidable  by  the  issue,  is  no  forfeiture  of  the 

estate  to  the  reversioner :  who  is  not  concerned  in  interest, 

*till  all  possibility  of  issue  be  extinct     But,  in  general,  the    [  *  126  ] 

law  looks  upon  this  estate  as  equivalent  to  an  estate  for  life 

only;  and,  as  aueh,  will  permit  this  tenant  to  exchange  his 

estate  with  a  tenant  for  Ufe;  which  exchange  can  only  be 

made,  as  we  shall  see  hereafter  (12),  of  estates  that  are  equal 

in  Aeir  nature. 

IIL  Tenant  iy  the  curtesy  (13)  ofEmghmdy  is  where  a  man  ni.  Temmoy 
marries  a  woman  seised  of  an  estate  of  inheritance,  that  is,  of 
lands  and  tenements  in  fee-simple  or  fee-tail ;  and  has  by  her 
issue,  bom  alive,  which,  was  capable  of  inheriting  her  estate. 
In  this  case,  he  shall,  on  the  death  of  his  wife,  hold  the 
lands  f<^  his  lift,  as  tenant  by  the  curtesy  of  England  (c). 


(&)  Co.  Lite.  28. 


(e>  Lkt.  8.  35,  52. 


{Smftke  T.  am^tkt^  2  Swanst.  252 ; 
BrydgesY,  Stevem,  2  Swanst.  152,  n. ; 
C^  ▼.  CojffiHf  Jacob* B  Rep.  72.) 
No  tenant  for  life,  however,  of  any 
description,  altiiongh  not  subject  to 
impeacbmeat  for  waste,  must  cut  down 
trees  planted  for  ornament  or  shelter 
to  a  mansion-hoiise,  or  saplings  not 
fit  to  be  felled  as  timber,  for  this 
would  not  be  a  fairly  beneficial  exer- 
cise of  the  license  glTcn  to  him,  bat  a 
malidons  and  fraudulent  injury  to  the 
remainder-man.  (C^amberlayne  v. 
i>MMfM«r,3  Br.  549;  Cholmeleyv,  Pax- 
Urn,  3  Bing^.  212  ;  10  Moo.  253 ;  Lord 
Ttamoorih  ▼•  MAtrd  Ferrertf  6  Yes. 
420^)  In  fJiiarespeett  the  daim  which 
night,  perh^M,  be  snccessfuny  asserted 
in  aeourt  of  law,  as  to  the  rig^t  of  fell- 
ing  any  timber  whatsoever,  is  controll- 
ed in  courts  of  equity :  (Mar^uu  qf 
D^wiukire  r.  jU$dr  Sandys,  6  Ves. 
114 ;  Zrpftf  Ben^trd^%  eate,  Free,  in 
Cba.  455  :)  and  that  even  on  the  ap- 
plication of  a  mere  tenant  for  life  in 
remainder.  (fianmr^Leo^SYw,  787.) 
And  not  only  wanton  malice,  but  fraud 
and  collusion,  by  which  the  legal  re- 
medies against  waste  may  be  evaded, 
^^  give  to  courts  of  equity  a  juris- 
diction over  such  cases,  often  beyond, 


and  even  contrary  to,  the  rules  of  law. 
{Garth  v.  Cotton,  3  Atk.  755.) 

A  tenant  for  life,  without  impeach- 
ment of  waste,  has  no  interest  in  the 
timber  on  the  estate  whilst  it  is  stand- 
ing; nor  can  he  convey  any  interest  in 
such  growing  timber  to  another :  (  Choi" 
meky  v.  Pajpton,  3  Bing.  211, 10  Moo. 
252 :)  if,  in  execution  of  a  power,  he 
should  sell  the  estate,  with  the  timber 
growing  thereon,  he  cannot  retain  for 
his  own  absolute  use,  that  part  of  the 
purchase  money  which  was  the  con- 
sideration for  the  timber ;  though, 
before  he  sold  the  estate,  he  might,  it 
seems,  have  cut  down  every  siseable 
tree,  and  put  the  produce  into  his 
pocket.  {Doran  v.  WUitkire,  3  Swanst. 
701.)  And  the  peculiar  privileges 
whidi  a  tenant  for  life  after  possibi- 
lity of  issue  extinct  is  allowed  to  en- 
joy, because  the  inheritance  was  once 
in  him,  are  personal  privileges ;  if  he 
grants  over  his  estate  to  another,  his 
grantee  will  be  bare  tenant  for  life. 
(2  Inst.  302 ;  Gwrye  Ap  Bioe'M  ea»e, 
3  Leon.  241.) 

(12)  See  paat,  chapter  20  of  this 
volume,  p.  323. 

(13)  See  Vol.  I.  p.  445,  n. 
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This  estate,  according  to  Littleton,  has  its  denomination, 
because  it  is  used  within  the  realm  of  England  only ;  and  it 
is  said  in  the  Mirrour  {d)  to  have  been  introduced  by  King 
Henry  the  first ;  but  it  appears  also  to  have  been  the  esta- 
blished law  of  Scotland,  wherein  it  was  called  curialiias  (e), 
so  that  probably  our  word  curtesy  was  understood  to  signify 
rather  an  attendance  upon  the  lord*s  court  or  curtis,  (that 
is,  being  his  vassal  or  tenant,)  than  to  denote  any  peculiar 
favour  belonging  to  this  island  (14).  And  therefore  it  is 
laid  down(/)  that,  by  having  issue,  the  husband  shall  be 
entitled  to  do  homage  to  the  lord,  for  the  wife's  lands  alone : 
whereas,  before  issue  had,  they  must  both  have  done  it  toge- 
ther. It  is  likewise  used  in  Ireland,  by  virtue  of  an  ordi- 
nance of  king  Henry  III.  (^).  It  also  appears  (A)  to  have 
obtained  in  Normandy;  and  was  likewise  used  among  the 
ancient  Almains  or  Germans  (i).  And  yet  it  is  not  generally 
apprehended  to  have  been  a  consequence  of  feodal  tenure  {k), 
though  I  think  some  substantial  feodal  reasons  may  be  given 
for  its  introduction.  For,  if  a  woman  seised  of  lands  hath 
issue  by  her  husband,  and  dies,  the  husband  is  the  natural 
guardian  of  the  child,  and  as  such  is  in  reason  entitled  to 
the  profits  of  the  lands  in  order  to  maintain  it(16) ;  for  which 


(d)  c.  1,  t.  3. 

(e)  Crag.  1.  2,  c.  19,  8.  4. 

(/)  Litt.  8.  90  ;  Co.  Litt.  30,  67. 
(^)  Pat.  11  H.  III.  m.  30,  in  2  Bac. 


Abr.  659. 

(A)  Grand  Conatiim.  c.  119. 

(i)  Lindenbrog.  LL.  Alman.  t.  92. 

Ik)  Wright,  294. 


(14)  Mr.  Wooddeaon,  however,  (in 
faia  19  Yin.  Lect.  p.  18,)  saya,  he  can- 
not diveat  himaelf  of  the  idea,  that 
tenancy  6y  M«  enr^eiy  fffBnpkmdf  ia 
ao  called  aa  betokening  a  local  privi- 
lege or  faTonr,  rather  than  attendance 
on  the  lord'a  court.  And  he  citea 
Selden,  Spehnan,  and  the  Mirror,  in 
anpport  of  hia  opinion :  to  which  opi- 
nion Mr.  Chriatian  inclinea  in  hia 
note  upon  the  paaaage  in  the  text, 
obaerring,  aa  Mr.  Wooddeaon  had 
prerionsly  done,  that  a  tenant  by  the 
curteay  ia  styled  in  Latin  tenem  per 
legem  Anglitf,  It  may  be  added, 
that,  in  the  original  Flrench  of  the 
aUtnte  of  13  Richard  II.  at.  1,  c.  17, 


tenanta  by  the  curteay  ore  called  /e- 
namtzpar  la  lejf  d^Smgleierrt. 

Littleton,  howerer,  ia  not  quite  ac- 
curate, when  (in  lua  35th  aection)  he 
aaya,  tenancy  by  curteay  ia  uaed  in  no 
other  realm  but  in  England  only.  If 
it  be  admitted  that  the  Scotch  and 
Irish,  who  recogniae  this  tenancy, 
adopted  it  from  ua,  atill,  Wright  (in 
hia  Law  of  Ten.  106,)  and  Mr.  Wood- 
deaon  himself,  both  cite  authoritiea, 
which  ahow,  that  not  only  the  prin- 
dplea  but  the  minutitt  of  the  doctrine 
were  moat  extenaively  apread  by  the 
Roman  code,  aa  consonant  to  nature 
and  reason. 

(15)  *«  And     this     eatate 
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reason  the  heir  apparent  of  a  tenant  by  the  curtesy  could 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  such 
tenant  (2).  As  soon,  therefore,  as  any  child  was  bom,  the 
father  began  to  have  a  permanent  interest  in  the  lands,  he 
became  one  of  the  pares  eurtis,  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtesy  initiate;  and  this  estate 
being  once  vested  in  him  by  the  birth  of  the  child,  was  not 
suffered  to  determine  by  the  subsequent  death  or  coming  of 
age  of  the  infant. 

There  are  four  requisites  necessary  to  make  a  tenancy  by  itefour wqui- 
the  curtesy ;  marriage,  seisin  of  the  wife,  issue,  and  death 
of  the  wife  (m).     l.The  marriaee  must  be  canonical   and  i\^*niage— 

,-_._;'..-,  .°  _  ...       which  must  be 

legal.     2.  The  seism  of  the  -wife  must  be  an  actual  seism,  J®^:  s.  seisu 
or  possession  of  the  lands ;  not  a  bare  right  to  possess,  ^^^^^  must  be 
which  is  a  seisin  in  law  (16),  but  an  actual  possession, 
which  is  a  seisin  in  deed.     And  therefore  a  man  shall  not 
be  tenant  by  the  curtesy  of  a  remainder  or  reversion  (17). 
But  of  some  incorporeal  hereditaments  a  man  may  be  tenant 


(0  P.  N.  B.  143. 


(m)  Co.  Litt.  30. 


founded  upon  the  natnnl  and  rational 
pnndple,  that  it  is  fitter  that  the  son 
should  he  in  a  state  of  dependence 
upon  the  father,  than  the  father  upon 
the  son." — Ch. 

[It  should  be  observed,  howerer, 
that  Sir  Joseph  JekyU,  M.  R.,  said, 
(in  BouktY.  Sutttm,  2  P.  Wms.  703,) 
that  '*  tenancy  by  curtesy  hath  no 
moral  foundation,  (and  see  Doctor  & 
Student,  Dial.  2,  c.  15,)  and  is  there- 
fore properly  styled  a  tenancy  by  the 
cvtesy  of  England,  that  is,  an  estate 
by/oMiir  of  the  law  of  England." 
Nathaniel  Bacon,  (in  his  Disc,  on  the 
L.  of  Eng.  65,)  caUs  tenure  by  the 
cvtesy,  '*  a  law  of  counter- tenure  to 
dowcr.»»— Ed.] 

(16)  Upon  a  seisin  in  law  by  her 
hoshand,  a  woman  shaH  have  her 
dower;  (Perk.  371 ;  Co.  Litt.  31 ;) 
hat  a  man  can  nerer  be  tenant  by  the 
curtesy,  unless  his  wife,  or  he,  in  her 
nght,  has  obtained  seisin  in  deed  or 
Bctoal  possessicm  of  the  lands  ha  the 
life  of  his  wife.  (Doctor  and  Student, 


Dial.  2,  ch.  15  ;  Fmeh'$  Law,  129 ; 
Perk.  sect.  458.)  The  reason  assigned 
by  Lord  Coke  for  this  distinction  is, 
that  it  is  not  in  the  power  of  a  wife  to 
enforce  her  husband's  actual  seisin  of 
lands  ;  (and  see  Perk.  sect.  366  ;)  but 
it  is  the  husband's  own  neglect,  if  he 
omits  making  an  actual  entry  upon  his 
wife's  lands.  For  the  exclusion  of  the 
husband's  claim,  our  author  adds 
another  reason  (in  p.  128,)  founded 
upon  a  standing  rule  of  law. 

(17)  A  man  will  not  be  entitled  to 
tenancy  by  the  curtesy  of,  nor  a  wo- 
man to  dower  out  of,  a  reversion  or 
remainder  expectant  upcn  an  ettate  qf 
Jreehoid ;  but  upon  a  reversion  ex- 
pectant upon  an  estate  for  years,  both 
these  rights  (of  dower  and  of  curtesy) 
accrue;  (8tought<m ▼.  Leifk,  1  Taunt. 
410 ;)  for  the  possession  of  the  tenant 
for  years  constitutes  a  legal  seisin  of 
the  freehold  in  reTcrsion.  (De  Oray 
▼.  Biehardem,  3  Atk.  470 ;  GcodtitU 
y.  Newman,  3  Wils.  521.) 
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by  the  curtesy,  though  there  have  been  no  actual  teisin  of 
the  wife;  as  in  case  of  an  advowson,  where  thejchuroh  has 
not  become  void  in  the  lifetime  of  the  wife :  which  a  man 
may  hold  by  the  curtesy,  because  it  is  impoesible  erer 
to  haye  actual  seisin  of  it,  and  impotentia  txcmat  &- 
gem  (n)  (18).  If  Ae  wife  be  an  idiot^  liie  husband  shall 
not  be  tenant  by  the  curtesy  of  her  lands ;  for  the  king  by 
prerogative  is  entitled  to  them,  the  instant  she  herself  has 
any  title  (19):  and  since  she  could  never  be  rightfally 
seised  of  the  lands,  and  the  husband's  title  depends  en- 
tirely upon  her  seisin,  the  husband  can  have  no  title  as 
tenant  by  the  curtesy  (o)  (20).  8.  The  issue  must  be  bom 
alive.  Some  have  had  a  notion  that  it  must  be  beard  to 
cry ;  but  that  is  a  mistake.  Crying  indeed  is  the  strongest 
evidence  of  its  being  bom  alive ;  but  it  is  not  the  only  evi- 
dence (p).  The  issue  also  must  be  bom  during  the  life  of 
the  mother;  for  if  the  mother  dies  in  labour,  and  the 
Cesarean  operation  is  performed,  the  husband  in  this  case 
[  *  128  ]   shall  not  be  tenant  by  the  ^curtesy :  because,  at  the  instant 


8.  Issue  bom 
alive. 


(«)  Co.  litt.  29. 


(o)  Co.  litt.  30 ;  Flowd.  263. 
(p)  Dyer,  25  ;  1  Rep.  34. 


(18)  A  man  may  be  tenant  by'  the 
curtesy  of  a  rent,  though  hia  wife  die 
before  the  day  of  payment.  (8heiUy§ 
eoitt  1  Rep.  97  b;  Keilw.  104  b,  pi. 
13 ;  Perk.  sect.  469.) 

(19)  This  is  a  qnestionable  reason 
for  a  very  sound  position :  for  iome 
purposes,  no  donbt,  (for  instance,  as 
to  avoiding  ail  memte  acts  done  by  an 
idiot,)  the  office,  when  found,  has  re- 
lation to  the  time  when  the  idiot's 
estate  commenced :  bnt,  the  king  is 
entitled  to  the  profits  of  an  idiot's 
estate,  only  from  the  time  when  he  is 
charged  with  the  responsibility  of  find* 
ing  tiie  idiot  and  his  family  necessa- 
ries, and  that,  of  course,  is  hot  till 
after  office  found.  (Tbiirsoii'f  case, 
S  Rep.  339.)  And  in  the  margin  of 
the  report  of  Hal$$  ▼.  P^tii,  (1  Plowd. 
264,)  it  is  obserred,  that  the  king's 
title  to  the  custody  of  the  inheritance 
cannot  continue  longer  than  the  life 
of  the  idiot ;  and  therefore  the  king's 


daim  does  not  seem  to  afford  any 
colour  of  reason  why  the  husiband 
should  not  be  tenant  by  tiitf  cmtevy, 
seeing  that  his  titte,  though  initiate 
by  the  seisin  of  his  wife,  is  not  con- 
summate, nor  begins  to  take  eflfbct, 
until  her  death,  at  whidi  time  tiw 
king's  title  Is  at  an  end. 

The  true  principles  of  sound  tense 
and  reason,  why  neitiier  the  husband 
of  an  idiot  ought  to  be  allowed  hia  te- 
nancy by  curtesy,  nor  the  wife  of  an 
idiot  her  dower,  is  stated  by  our  au- 
thor in  a  subsequent  passage  of  tibia 
chapter,  (p.  130,)  where  he  obeerfua^ 
that  an  idiot  cannot  marry,  being  in- 
capable of  consenting  to  any  contract. 
By  the  act  of  15  Geo.  II.  c.  30,  tlM 
marriage  of  a  non  eompo9  is  declared 
to  be  altogether  nuU  and  Toid.  It 
MMif  requisite,  howerer,  to  obtain  a 
sentence  from  the  Ecclesiastical  Court. 
{Bxpartt  Turing,  1  Yes.  &  Bea.  141.) 

(20)  See  the  last  preceding  note. 


OP  FRBBHOLBSy   NOT    OF   INHBRITANOBt  128 

of  the  mother's  death,  he  was  clearly  not  entitledi  as  having 
had  no  issue  bom,  but  the  land  descended  to  the  child, 
while  he  was  yet  in  his  mother's  wotnb ;  and  the  estate 
being  once  so  vested,  shall  not  afterwards  be  taken  from 
him  (q)  (21 ).  In  gavelkind  lands,  a  husband  may  be  tenant 
by  the  curtesy  without  having  any  issue  (r)  (22).  But  in 
general  there  must  be  issue  bom :  and  such  issue  as  is  also 
capable  of  inheriting  the  mother's  estate  («).  Therefore,  if 
a  woman  be  tenant  in  tail  male,  and  hath  only  a  daughter 
bom,  the  husband  is  not  thereby  entitled  to  be  tenant  by 
the  curtesy ;  because  such  issue  female  can  never  inherit 
the  estate  in  tail  male  (/)•  And  this  seems  to  be  the  prin- 
cipal reason  why  the  husband  cannot  be  tenant  by  the 
curtesy  of  any  lands  of  which  the  wife  was  not  actually 
seised :  because,  in  order  to  entitle  himself  to  such  estate, 
he  must  have  begotten  issue  that  may  be  heir  to  the  wife : 
but  no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the 
ancestor,  of  any  land  whereof  the  ancestor  was  not  actually 
seised  (23) ;  and  therefore,  as  the  husband  hath  never  be- 
gotten any  issue  that  can  be  heir  to  those  lands  (24),  he 
shall  not  be  tenant  of  them  by  the  curtesy  (u).  And  hence 
we  may  observe,  with  how  much  nicety  and  consideration 
the  old  rules  of  law  were  framed ;  and  how  closely  they  are 
connected  and  interwoven  together,  supporting,  illustrating, 
and  demonstrating  one  another.    The  time  when  the  issue 

(?)  Co.  litt.  29.  (0  Co.  Lite.  29. 

(r)  Ibid.  30.  («)  Co.  litt.  40. 

(t)  litt.  8.  56. 

(21)  The  same  doetiines  are  laid  the  text  is  termed  **  a  standing  rule  of 
down  in  Paihki^t  cote.  (8  Hep.  69.)  law"   is  oTerthrown.    The  act  cited 

(22)  Robinson  (in  .his  Treat,  on  says,  "  in  erery  case  of  descent,  the 
GaTdk.  book  2,  c.  1,)  informs  ns,  person  last  entitled  to  the  land  shall 
that  by  the  special  custom  of  gayel-  be  considered  to  have  been  the  pnr- 
Und,  a  husband  who  sunriTcs  his  wife  chaser,  unless  it  be  proved  that  he 
u  entitled  to  a  moiety  of  her  lands,  Inherited  the  same." 

(but  no  more,)  whether  he  has  issne  (24)  This  is  not  stated  with  our 

or  not ;  but  this  interest,  in  confer-  autiior's  usual  precision.    The  issue, 

laity  with  the  custom  of  Normandy,  is  in  the  case  put,  might  be  heir  to  the 

forfeited  by  a  second  marriage :  it  was  lande^  though  he  could  not  take  as 

formerly  called  the  Man*9  freebeneh.  heir  to  his  mother,  but  as  heir  to  his 

See  uUe,  the  note  to  p.  83,  adfinem,  ancestor,  who  was  last  actually  seised. 

(23)  If  the  second  section  of  the  (See  poet,  chapter  14  of  this  volume, 
statute  of  3  &  4  Chd.  IV.  c.  106,  is  to  pp.  209,  227  ;  see  also  1  Inst.  11  b.) 
be  oonstnied  literally ;  that  which  in 
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dower. 
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was  bom  is  immaterial,  provided  it  were  during  the  cover- 
ture ;  for,  whether  it  were  bom  before  or  after  the  wife's 
seisin  of  the  lands,  whether  it  be  living  or  dead  at  the  time 
of  the  seisin,  or  at  the  time  of  the  wife's  decease,  the  husband 
shall  be  tenant  by  the  curtesy  (tr).  The  husband,  by  the 
birth  of  the  child,  becomes  (as  was  before  observed)  tenant 
by  the  curtesy  initiate  (x),  and  may  do  many  acts  to  charge 
the  lands,  but  his  estate  is  not  consummate  till  the  death  of 
the  wife :  which  is  the  fourth  and  last  requisite  to  make  a 
complete  tenant  by  the  curtesy  (y). 

*IV.  Tenant  in  dower  is  where  the  husband  of  a  woman 
is  seised  (25)  of  an  estate  of  inheritance,  and  dies ;  in  this 
case,  the  wife  shall  have  the  third  part  of  all  the  lands  and 
tenements  whereof  he  was  seised  at  any  time  during  the 
coverture,  to  hold  to  herself  for  the  term  of  her  natural 
life  {z). 

Dower  is  called  in  Latin  by  the  foreign  jurists  doarium, 
but  by  Bracton  and  our  English  writers  dos :  which  among 
the  Romans  signified  the  marriage  portion,  which  the  wife 
brought  to  her  husband  ;  but  with  us  is  applied  to  signify 
this  kind  of  estate,  to  which  the  civil  law,  in  its  original 
state,  had  nothing  that  bore  a  resemblance  (26) ;  nor  in- 
deed is  there  any  thing  in  general  more  different,  than  the 
regulation  of  landed  property  according   to   the   English 


(w)  Co.  Litt.  29. 
(x)  Ibid.  30. 


(y)  Ibid. 

(jr)  Litt.  8.  36. 


(25)  The  Btatate  of  3  &  4  Qui.  lY. 
c.  105,  enacts  that  widows  shall  be 
entitled  to  dower  out  of  equitable 
estates,  and  that  seisin  in  the  hus- 
band shall  not  be  necessary  to  give 
the  widow  title  to  dower :  but,  on  the 
other  hand,  it  is  enacted,  that  no 
widow  shall  be  entitled  to  dower  out 
of  any  land  which  shall  have  been 
absolutely  disposed  of  by  her  husband 
in  his  lifetime,  or  by  his  wiU :  and  all 
charges,  debts  and  contracts  to  which 
his  lands  are  liable,  shall  be  effectual 
as  against  his  widow's  right  to  dower. 
It  is  also  enacted,  that  a  husband  may 
either  subject  to  restrictions,  or  to- 
tally bar  his  widow's  right  to  dower. 


by  a  declaration  in  a  deed,  or  in  hi* 
will.  And  a  devise  by  a  husband  of 
any  real  estate  (liable  to  dower)  to  his 
widow,  shall  bar  her  claim  to  dower 
out  of  any  other  land  of  her  husbandt 
unless  a  contrary  intention  shaU  be 
declared  by  his  wilL  Provided,  that 
courts  of  equity  may  stiU  enforce  any 
covenant  or  agreement,  entered  into 
by  any  husband,  not  to  bar  the  right 
of  his  widow  to  dower. 

(26)  We  seem  to  have  derived  the 
practice  of  assigning  dower  to  a  woman 
from  our  Teutonic  ancestors ;  amongst 
whom  it  was  a  rule,  as  Tacitus  informs 
us,  that  dotem  turn  usor  maritOf  ted 
uxori  nuoHtui  offert. 
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and  Roman  laws.  Dower  out  of  lands  seems  also  to  have 
been  unknown  in  the  early  part  of  our  Saxon  constita- 
tion  (27)  ;  for,  in  the  laws  of  King  Edmund  (a),  the  wife  is 
directed  to  be  supported  wholly  out  of  the  personal  estate. 
Afterwards,  as  may  be  seen  in  gavelkind  tenure,  the  widow 
became  entitled  to  a  conditional  estate  in  one  half  of  the 
lands  (28);  with  a  proviso  that  she  remained  chaste  and 
unmarried  (&) ;  as  is  usual  also  in  copyhold  dowers  (29), 

(a)  Wllk.  75.  (6)  Somner.  GaTelk.  51;  Co.  Litt.  33 ;  Bro.  Dower,  70. 
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(27)  It  should  seem,  on  the  con- 
truy,  that  the  Saxons,  like  all  the 
other  German  nations,  were  weU  ac- 
4{nainted  with  the  cnstom  of  appoint- 
ing lands  for  a  widow's  dower.  In 
the  Appendix  to  Somner's  Treatise  on 
GaTelkind,  (p.  195,)  we  are  famished 
with  a  Saxon  tripartite  deed  or  char- 
ter, containing  a  nnptial  contract  and 
an  appointment  of  certain  specified 
iwuU  for  the  intended  wife's  dower. 

(26)  See  Lambard*s  Archaionomia, 
p.  60.  In  another  of  his  works,  (Per- 
ambulation  of  Kent,)  Lambard  con- 
tends that  a  seisin  in  law,  on  the  part 
of  the  husband,  is  not  sufficient  to 
entitle  a  woman  to  dower  out  of  gavel- 
kinds.  We  have  seen,  however,  (ante, 
in  note  (13)  to  this  chapter,)  that 
seisin  in  law  is  sufficient  to  give  her 
title  to  dower  out  of  lands  not  in 
gavelkind ;  and  Robinson  (in  his  Tr. 
onGavelk.  117,)  repudiates  Lambard*s 
notion  that  the  rule  is  diiferent  where 
the  lands  are  of  gavelkind  tenure. 
(See  ante,  note  (22)  to  p.  128.) 

(28)  The  claim  of  dower,  or  of  cur- 
tesy, out  of  copyhold  lands,  can  only 
be  supported  by  custom.  (Brotm's 
COM,  4  Rep.  22  a;  ShawY,  T%ompMn, 
4  Rep.  30  b ;  Coekt  t.  Dorson,  Hob. 
215  ;  Fborde  t.  Hoeknu,  2  Bulst. 
337.) 

Most  commonly,  howerer,  a  widow 
is  entitled  to  her  free-bench  in  those 
estates  only  of  which  her  husband  died 
seised.  {Saliaiburyy.  Hurd^Cowper, 
482 ;  Brotm  v.  Raindk,  3  Ves.  256 ; 


T^e  King  t.  Jnhabiiani»  ^f  Lqpen,  2 
T.  R.  580 ;  Cfodwin  v.  Whumare,  2 
Atk.  526 ;  Hinion  ▼.  Hm/OM,  2  Ves. 
sen.  633.)  Even  a  lease  for  years, 
granted  by  the  husband,  wiU  be  suffi- 
cient, unless  there  is  a  custom  to  the 
contrary,  to  defeat  the  widow's  right 
of  free-bench.  {Fartfy*a  eaae,  Cro. 
Jac.  36.)  But,  the  custom,  it  is  said, 
within  Taunton  Dean,  has  established 
a  rule,  that,  on  the  death  of  the  hus- 
band, the  wife  shall  succeed  to  his 
whole  fee ;  and,  if  the  wife  dies  first, 
the  husband  shall  in  like  manner  have 
the  entire  property  of  her  lands. 
{Newton  r.  Shqfio,  I  Keb.  925.) 
Custom,  indeed,  is  the  life  and  soul 
of  copyhold  tenure,  with  all  its  inci- 
dents; see  ante,  pp.  95,  97.  In 
some  manors,  free-bench  is  incident 
to  copyholds,  which  were  granted  to 
the  husband  for  life  only;  (Howard  y. 
Bartlei,  Hob.  181 ;)  and  in  the  case 
last  cited  it  was  also  resolved,  that 
the  right  to  free-bench  attaches  before 
the  admission  of  the  husband,  upon  a 
descent  or  surrender. 

Where  the  widow  of  the  ancestor 
holds  a  moiety  of  the  copyhold,  as  her 
free -bench,  the  widow  of  the  son  will 
only  be  entitled  to  a  moiety  of  the  re- 
maining moiety ;  upon  the  same  prin- 
ciple as  that  which  regulates  dower  in 
the  like  case.  (Baker  v.  Bere^ford, 
T.  Raym.  58.)  For,  doe  de  dotepeti 
nan  debet:  (Co.  litt.  31  a;)  when 
free-bench  determines  by  the  act  of 
God,  the  widow's  representatives  will 
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or  free-^bench.  Yet  some  (c)  have  ascribed  the  introduction 
of  dower  to  the  Normans,  as  a  branch  of  their  local  tenures; 
though  we  cannot  expect  any  feodal  reason  for  its  inven* 
tion,  since  it  was  not  a  part  of  the  pure,  primitive,  simple 
law  of  feuds,  but  was  first  of  all  introduced  into  that  system 
(wherein  it  was  called  triens,  tertia(d),  and  dotcUitium)  by 
the  Emperor  Frederick  the  second  (e) ;  who  was  contempo- 
rary with  our  king  Henry  III.  It  is  possible,  therefore,  that 
it  might  be  with  us  the  relict  of  a  Danish  custom :  since, 
according  to  the  historians  of  that  country,  dower  was  in- 
troduced into  Denmark  by  Swein,  the  father  of  our  Canute 
the  great,  out  of  gratitude  to  the  Danish  ladies,  who  sold 
[  *  130  ]  all  their  ^jewels  to  ransom  him  when  taken  prisoner  by  the 
Vandals  (/)•  However  this  be,  the  reason  which  our  law 
gives  for  adopting  it  is  a  very  plain  and  sensible  one ;  for 
the  sustenance  of  the  wife,  and  the  nurture  and  education 
of  the  younger  children  (^). 

In  treating  of  this  estate,  let  us,  first,  consider  who  may 
be  endowed ;  secondly,  of  what  she  may  be  endowed ; 
thirdly,  the  manner  haw  she  shall  be  endowed ;  and  fourthly, 
how  dower  may  be  barred  or  prevented. 

1.  Who  may  be  endowed.     She  must  be  the  actual  (30) 


The  nature  of 
this  estate. 


1.  Who  may  be 
endowed. 


(e)  Wright,  192. 

{d)  Cng.  1.  2,  t.  22,  s.  9. 

(e)  lUd. 


(f)  Mod.  Un.  Hist.  xzziL  91. 
(^)  Bnurt.  1. 2,  c  39 ;  Co.  Litt.  30. 


be  entitled  to  emblementi,  aa  in  the 
case  of  a  freehold  estate  for  life ;  (as 
to  which  lee  ante,  p.  122,  note ;}  bat 
when  free-bench  determines  by  the 
act  of  the  widow,  as  by  incontinency, 
or  a  second  marriage,  the  emblements 
go  to  the  lord  of  the  manor.  (  0land^9 
COM,  5  Rep.  116.)  A  jointure  is  a 
good  bar  to  a  widow's  daim  of  free- 
bench,  just  as  it  is  to  a  daim  of  dower ; 
(WaUter  y.  Walker^  1  Yes.  sen.  55  ;) 
and  a  devise  '*  in  full  of  aU  dower,  or 
thirds,  which  the  devisor's  wife  might 
have  or  daim  right  to  out  of  his  real 
estate,"  was  hdd (in  WardeY,  Warde, 
Amb.  299,)  to  extend  to  the  right  of 
fr«e-bench  of  the  devisor's  copyholds. 
Since  this  note  was  first  published, 
the  statute  of  3  &  4  Qui.  IV.  c.  105, 


has,  with  respect  to  women  married 
since  the  commencement  of  the  year 
1834,  put  it  entirdy  in  the  power  of 
their  husbands  whether  they  shall,  or 
shall  not,  have  dower,  out  of  either 
freehold  or  copyholdlands :  and  thou^ 
the  act  does  not  men^on /ree-bemekp 
that  will  probably  be  hdd  to  be  in- 
duded,  as  every  epeeiet  is  in  its  pemu. 
(30)  The  lawfulness,  and  even  the 
fact  of  a  marriage,  it  has  been  said, 
can  be  established  in  no  other  way 
but  by  the  bishop's  certificate.  (Mo^ 
bhu  V.  Crutekiey,  2  Wils.  125.)  But, 
when  the  mairiage  has  not  been  had 
within  any  of  our  bishop's  dioceses, 
or  where,  frY>m  any  particular  circum- 
stances, the  question  seems  not  proper 
to  be  tried  by  the  bishop's  certificate; 
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wife  of  the  party  at  the  tbne  of  his  decease.  If  she  be 
divorced  a  vinculo  matrimoniif  she  shall  not  be  endowed ; 
for  ttbi  nmlban  matnmomhtmf  tin  muUa  do$  (i).  Bui  a  di- 
vorce a  mensa  et  tkoro  only  doth  not  destroy  the  dower  (i) ; 
DO,  not  even  for  adultery  itself  by  the  common  law  (A). 
Yet  now  by  the  statute  West.  2.  (J)  if  a  woman  Toluntarily 
leaves  (which  the  law  calls  eloping  from)  her  husband,  and 
lives  with  an  adulterer,  she  shall  lose  her  dower,  unless  her 
husband  be  voluntarily  reconciled  to  her  (31).  It  was 
formerly  held,  that  the  wife  of  an  idiot  might  be  endowed, 
though  the  husband  of  an  idiot  could  not  be  tenant  by  the 
curtesy  (m) :  but  as  it  seems  to  be  at  present  agreed,  upon 
principles  of  sound  sense  and  reason,  that  aii  idiot  cannot 
man7(32),  being  incapable  of  consenting  to  any  contract, 
this  doctrine  cannot  now  take  place.  By  the  ancient  law 
the  wife  of  a  person  attainted  of  treason  or  felony  could  not 
be  endowed ;  to  the  intent,  says  Staunforde  (n),  that  if  the 
love  of  a  man's  own  life  cannot  restrain  him  from  such 
atrocious  acts,  the  love  of  his  wife  and  children  may; 
though  Britton  (o)  gives  it  another  tuxn :  viz.  that  it  is  pre- 
sumed the  wife  was  privy  to  her  husband's  crime.  However, 
the  statute  1  Edw.  VL  c.  12,  abated  the  rigour  of  the  com- 
mon law  in  this  particular,  and  allowed  *the  wife  her  dower.  [ 
But  a  subsequent  statute  (p)  revived  this  severity  against 
the  widows  of  traitors,  who  are  now  barred  of  their  dower 
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(A)  Bract.  1.  2,  c.  39,  8.  4. 

(i)  Co.  Litt  32. 

{k)  Yet|  among  the  andent  Goths, 
an  adnlieroM  was  pimiahed  by  the  Iom 
of  her  dotaliiii  et  trimiit  ex  banie 
mobiUbue  virt.  (Stiemh.  1.  3,  c.  2.) 


(0  13  Edw.  I.  c.  34. 

(m)  Co.  Litt.  31. 

(«)  P.  C.  b.  3,  c.  3. 

(o)  C.  110. 

Ip)  5&6Edw.  VI.  c.  11. 


there.  In  the  language  of  Chief  Jnatice 
Eyre,  ''  the  common  law,  out  of  its 
own  inexhaustible  fountain  of  justice, 
must  derive  another  mode  of  trial, 
and  that  mode  is  the  trial  by  the  coun* 
try."  (nderttm  r.  Bdertom,  2  II.BU. 
156.)  The  same  doctrine,  founded 
on  obrious  good  sense,  had  been  pre- 
rionsly  laid  down  in  the  case  of  The 
Protedor  t.  AthJUid.  (Hardr.  62.) 

(31)  And  in  a  case  where  John  de 
Camoys  had  assigned  his  wife,  by  deed. 


to  Sir  William  Paynel,  knight,  which 
Lord  Coke  calls  ameettio  mirabilii  et 
tttotult/a,  it  was  decided  in  parliament, 
a  few  years  after  the  statute  was  en* 
acted,  notwithstanding  the  purgation 
of  the  adxdtery  in  the  spiritual  court, 
that  the  wife  was  not  entitled  to  dower. 
(2  Instit.  435.)  This  is  an  indictable 
offence,  being  a  great  public  misde- 
meanor. (See  Vol.  IV.  p.  64.— Ch.) 
(32)  See  ante,  p.  127,  note. 
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(except  in  the  case  of  certain  modem  treasons  relating  to 
the  coin)  (q),  but  not  the  widows  of  felons  (33).  An  alien 
also  cannot  be  endowed  (34),  unless  she  be  queen  consort ; 
for  no  alien  is  capable  of  holding  lands  (r).  The  wife  must 
be  above  nine  years  old  at  her  husband's  death,  otherwise 
she  shall  not  be  endowed  (s) :  though  in  Bracton's  time  the 
age  was  indefinite,  and  dower  was  then  only  due  ''  si  uxor 
**  possit  dotem  promereri,  et  mrum  sustinere^*  (t)  (35). 


{q)  Stat.  5  Bllu.  c.  11 ;  18  EHz.  c.  1 ; 
8  &  9  WiU.  III.  c.  26 ;  15  &  16  Geo. 
II.  c.  28. 


(r)  Co.  Litt.  31. 
(«)  litt.  8.  36. 
(0  L.  2,  c.  9,  s.  3. 


(33)  See  an/«,  p.  72 ,  note. 

(34)  This  statement  is  too  general : 
alien  women,  whose  maniage  with 
Englishmen  has  not  taken  place  with 
license  from  the  king,  are  not  capable 
of  acquiring  dower,  for  the  reason  as- 
signed by  our  author.  But,  in  con- 
sequence of  a  petition  from  the  Com- 
mons, an  act  of  Parliament  was  made 
in  the  8th  year  of  the  reign  of  Henry  V. 
(and  which,  though  it  is  not  printed 
amongst  the  statutes,  is  preserred  in 
the  4th  Yolnme  of  Rot.  Pari.  pp.  128, 
130,)  by  which  all  alien  women  who 
from  thenceforth  should  be  married 
to  Englishmen,  by  license  from  the 
king,  are  enabled  to  have  dower  after 
their  husband's  death,  in  the  same 
manner  as  English  women.  And  if 
an  alien  woman  be  naturalized,  or 
made  a  denizen,  she  thereby  becomes 
entitled  to  dower.  {MenmVt  eate,  13 
Rep.  23.) 

(35)  Lord  Coke  informs  us,  that 
**  if  the  wife  be  past  the  age  of  nine 
**  years  at  the  time  of  her  husband's 
*'  death,  she  shall  be  endowed,  of  what 
**  age  soeyer  her  husband  be,  albeit 
**  he  were  but  /our  years  old.  Quia 
"  juniornon  potest  dotem  promereriy 
"  ettfirum  iustinere,**  (Co.  Litt.  33.) 
This  we  are  told  by  that  grave  and 
reverend  judge,  without  any  remark 
of  surprise  or  reprobation.  But  it 
confirms  the  observation  of  Montes- 
quieu in  the  Spirit  of  Laws,  b.  26, 
c.  3:  '*  There  has  been   (says  be) 


<*  much  talk  of  a  law  in  England, 
**  which  permitted  girls  seven  yean 
**  old  to  choose  a  husband.  This  law 
**  was  shocking  two  ways ;  it  had  no 
"  regard  to  the  time  when  nature 
**  gives  maturity  to  the  understand- 
**  ing ;  nor  to  the  time  when  she  gives 
**  maturity  to  the  body."  It  is  abun- 
dantly clear,  both  from  our  law  and 
history,  that  formerly  such  early  nuur- 
riages  were  contracted  as  in  the  pre- 
sent times  are  neither  attempted  nor 
thought  of. 

This  was  probably  owing  to  the 
right  which  the  lord  possessed  of  put- 
ting up  to  sale  the  marriage  of  his  in- 
fant  tenant.  He,  no  doubt,  took  the 
first  opportunity  of  prostituting  the 
infant  to  his  Own  interest,  without  any 
regard  to  age  or  inclinations.  And 
thus  what  was  so  frequently  practised 
and  permitted  by  the  law,  would  cease 
even  in  other  instances  to  be  consi- 
dered with  abhorrence.  If  the  mar- 
riage of  a  female  was  delayed  till  she 
was  sixteen,  this  benefit  was  entirely 
lost  to  the  lord,  her  guardian.  [See 
ante,  p.  67,  note.] 

Even  the  8  Eliz.  c.  7,  which  makes 
it  a  capital  crime  to  abuse  a  consenting 
female  child  under  the  age  of  ten  years, 
seems  to  leave  an  exception  for  these 
marriages,  by  declaring  only  tkk  eamai 
and  unUnq/ttl  knowledge  of  such  wo- 
man-child to  be  a  felony.  Hence  the 
abolition  of  the  fiendal  wardships  and 
marriage  at  the  restoration  may,  per- 
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2.  We  are  next  to  inquire,  of  what  a  wife  may  be  en-  s.  of  what  a 

dowed.     And  she  is  now  by  law  entitled  to  be  endowed  of  dowed. 

all  lands  and  tenements,  of  which  her  husband  was  seised 

in  fee-simple  or  fee-tail,  at  any  time  during  the  coverture  ; 

and  of  which  any  issue,  which  she  might  have  had,  might 

by  possibility  have   been  heir  (ti).    Therefore,  if  a  man 

seised  in  fee-simple,  hath  a  son  by  his  first  wife,  and  after 

marries  a  second  wife,  she  shall  be  endowed  of  his  lands ; 

for  her  issue  might  by  possibility  have  been  heir,  on  the 

death  of  the  son  by  the  former  wife.     But  if  there  be  a 

donee  in  special  tail  who  holds  lands  to  him  and  the  heirs 

of  his  body  begotten  on  Jane  his  wife  ;  though  Jane  maybe 

endowed  of  these  lands,  yet  if  Jane  dies,  and  he  marries  a 

second  wife,  that  second  wife  shall  never  be  endowed  of  the 

lands  entailed ;  for  no  issue  that  she  could  have,  could  by 

any  possibility  inherit  them  (v).     A  seisin  in  law  (36)  of  the 

husband  will  be  as  effectual  as  a  seisin  in  deed,  in  order  to 

render  the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to 

bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the 

husband's  power  to  do  with  regard  to  the  wife's  lands: 

which   is   one  reason  why  he  shall  not  be  tenant  by  the 

curtesy,  but  of  such  lands  whereof  the  wife,  or  he  himself 

in  her  right,  was  actually  seised  in  deed  (w).    The  seisin  of 

the  husband,  for  a  transitory  instant  *only,  when  the  same  [  *  132  ] 

act  which  gives  him  the  estate  conveys  it  also  out  of  him 

^g^i^y  (^  where  by  a  fine  land  is  granted  to  a  man,  and  he 

immediately  renders  it  back  by  the  same  fine,)  such  a  seisin 

will  not  entitle  the  wife  to  dower  (x):  for  the  land  was  merely 

in  transitu,  and  never  rested  in  the  husband  ;  the  grant  and 

render  being  one  continued  act.     But,  if  the  land  abides  in 

him  for  the  interval  of  but  a  single  moment,  it  seems  that 

the  wife  shall  be  endowed  thereof  (y)  (37).     And,  in  shoi-t, 

(«)  Litt.  s.  36,  53.  far  by  a  jury  in  Wales,  where  the  fa- 

(«)  litt.  s.  53.  ther  and  son  were  both  hanged  in  one 

(»)  Co.  Litt.  31.  cart,  but  the  son  was  supposed  to  have 

{»)  Cro.  Jac.  615 ;  2  Rep.  (>7  ;  Co.  snnriyed  the  father,  by  appearing  to 

Idtt.  31.  straggle  longest ;  whereby  he  became 

(y)  This  doctrine  was  extended  very  seised  of  an  estate  in  fee  by  surviyor- 


baps,  have  contributed  not  less  to  the         (36)  See  anief  the  notes  to  pp.  127, 

improTement  of  the  morals  than  of     129  ;  and  pottt  p.  137; 

the  liberty  of  the  people.-~CH.  (37)  In  Sneyd  t.  Sneyd,  (1  Atk. 
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3.  Of  the  man- 
ner in  which  a 
woman  is  to  he 
endowed;  and 
the  different 
species  of  dower. 
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a  widow  may  be  endowed  of  all  her  husband's  lands,  tene- 
ments, and  hereditaments,  corporeal  or  incorporeal  (38), 
under  the  restrictions  before  mentioned;  unless  there  be 
some  special  reason  to  the  contrary.  Thus,  a  woman  shall 
not  be  endowed  of  a  castle,  built  for  defence  of  the  realm  {z) : 
nor  of  a  common  without  stint;  for,  as  the  heir  would,  then 
baive  one  portion  of  this  commoi^  and  the  widow  another, 
and  both  without  stint,  the  common  would  be  doubly 
stocked  (a).  Copyhold  estates  are  also  not  liable  to  dower, 
being  only  estates  at  the  lord's  will ;  unless  by  the  special 
custom  of  the  manor,  in  which  case  it  is  usually  called 
the  widow's  free-bench  (b)  (39).  But,  where  dower  is 
allowable,  it  matters  not  though  the  husband  atiene  the 
lands  during  the  coverture ;  for  he  alienes  them  liable  to 
dower  (c)  (40). 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  subsisting  four  species  of  dower; 
the  fifth,  mentioned  by  Littleton  (d),  de  la  pU»  beUe,  having 
been  abolished  together  with  the  military  tenures,. of  which 
it  was  a  consequence.  1.  Dower  by  the  common  law;  or 
that  which  is  before  described.    2.  Dower  by  particular 


ship,  in  consequence  of  which  seisin 
his  widow  had  a  verdict  for  her  dower. 
(Cro.  Elis.  503.) 
(z)  Co.  Litt.  31 ;  3  Ley.  401. 


(a)  Co.  Litt.  32 ;  1  Jon.  315. 

(b)  4  Rep.  22. 
(e)  Co.  Litt.  32. 
Id)  S.  48,  49. 


442,)  it  was  considered  to  be  a  new 
pointy  nntondied  by  actual  decision, 
whetheri  if  a  man  became  entitled  to 
lands  by  copy  of  court-roll,  and  (being 
lord  of  the  manor)  granted  them  out 
again  by  copy  of  court-roll,  not  by 
leases  for  years,  his  widow  was  en- 
titled to  dower  out  of  those  estates  ? 
Sir  Joseph  JekyU,  M.  R.  determined 
that  she  was  not. 

A  feoffment  by  tenant  for  life  gives 
a  (voidable)  fee  to  his  alienee,  but 
that  fee  never  was  in  such  feoffor ; 
therefore  his  widow  will  not  be  dow- 
able  out  of  the  lands  after  the  fee  is 
avoided  for  the  forfeiture.  But,  as 
against  the  feoffee,  the  widow  may 
claim  dower,  and  he  will  be  precluded 
by  estqppel  from  denying  her  title. 


(Matthew    Tayhr^t   aue,    cited    in 
Biundeli  v.  Bough,  W.  Jones,  317.) 

(38)  Our  author,  we  may  be  sure, 
did  not  mean  to  intimate  that  a  widow 
was  entitled  to  dower  out  of  a//  her 
husband's  incorporeal  hereditaments, 
of  what  nature  soever ;  but  only  o«t 
of  such  incorporeal  hereditaments  as 
savour  of  the  realty.  {Bucieridffe  v. 
Ingram,  2  Yes.  jun.  664.)  That  a 
widow  was  formeiiy  dowable  out  of 
such  lands  only  as  her  husband  had 
legal  seisin  of,  see  poet,  the  note  to 
p.  137 ;  but  this  distinction  has  been 
done  away,  by  the  second  section  of 
the  statute  of  3  &  4  Qui.  IV.  c.  105. 

(39)  See  ante,  the  note  to  p.  129. 

(40)  But  see,  now,  the  statute  cited 
in  the  last  note  but  one. 
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custom  (e);  as  thai  the  wife  should  have  half  the  husband's 

landSy  or  in  some  places  the  whole  (41),  and  in  some  only 

a  quarter.    3.  Dower  ad  ostium  eccIesuB  (/)  (42) :  which  is 

where  tenant  in  See  ^simple  of  full  age,  openly  at  the  church    [  *  133  ] 

door,  where  all  marriages  were  formerly  celebrated,  after 

affiance  made  and  (Sir  Edward  Coke  in  his  translation  of  - 

Littleton,  adds)  troth  plighted  between  them,  doth  endow 

his  wife  with  the  whole,  or  such  quantity  as  he  shall  please, 

of  his  lands ;  at  the  same  time  specifying  and  ascertaining 

the  same ;  on  which  the  wife,  after  her  husband's  death, 

may  enter  without  farther  ceremony.    4.  Dower  ex  assensu 

patris  (y) ;  which  is  only  a  species  of  dower  ad  ostium  eo 

desue,  made  when  the  husband's  father  is  alive,  and  the 

son,  by  his  consent  expressly  given,  endows  his  wife  with 

parcel  of  his  father's  lands.     In  either  of  these  cases,  they 

must  (to  prevent  frauds)  be  made  (A)  in  facie  ecclesus  et  ad 

osAum  ecclesuB  ;  nan  enim  valent  facta  in  lecto  mortali,  nee 

in  camera,  aut  cUiK  ubi  clandesiinafuere  conjugia^ 

It  is  curious  to  observe  the  several  revolutions  which  the  oftherarious 
doctnne  of  dower  has  undergone,  smce  its  mtrodoction  mto  common  law 
England.     It  seems  first  to  have  been  of  the  nature  of  the  taining  dower.' 
dower  in  gavelkind,  before  mentioned ;  viz.  a  moiety  of  the 
husband's  lands,  but  forfeitable  by  incontinency  or  a  second 
marriage.     By.  the  famous  charter  of  Henry  I.,  this  con- 
dition of  widowhood  and  chastity  was  only  required  in  case 
the  husband  left  any  issue  (i) :  and  afterwards  we  hear  no 
more  of  it.     Under  Henry  the  second,  according  to  Glan- 
vil  (A),  the  dower  ad  ostium  ecclesia  was  the  most  usual 
species  of  dower ;  and  here,  as  well  as  in  Normandy  (Z),  it 
was  binding  upon  the  wife,  if  by  her  consented  to  at  the 
time  of  marriage.     Neither,  in  those  days  of  feodal  rigour, 
was  the  husband  allowed  to  endow  her  ad  ostium  ecclesice 
with  more  than  the  third  part  of  the  lands  whereof  he  then 

(«)  Litt.  8.  37.  herU  remanserit,  dotem  quidem  habe- 

{/)  litt.  8.  39.  Mty  dum  eorptu  mum  legitime  servC' 

(jf)  Ibid.  8.  40.  verit.      (Cart.  Hen.  I.   A.  D.  1101; 

(A)  Bncton,  1.  2,  c.  39,  s.  4.  Introd.  to  Great  Charter,  edit.  Oxon. 

(f)  8i  mortuo  viro  uxor  i^  re-  pag.  iv.) 

wumseritf  et  sine  liberie /uerit,  dotem  (k)  L.  6,  c.  1  &  2. 

euam  habebit, — ei  vero  uxor  cum  li-  {I)  Gr.  Couatum.  c.  101. 


(41)  See  ante,  note  to  p.  129.  dower  ex  aaeenaupatrie,  are  both  abo- 

(42)  Dower  ad  oetium  ecelen€B, and     U|diedb7Stat.3&4Gnl.IV.c.  105,8.13. 
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was  seised,  though  he  might  endow  her  with  less  :  lest  by 
such  liberal  endowments  the  lord  should  be  defrauded  of 
his  wardships  and  other  feodal  profits  (m).  But  if  no  spe- 
[  *  134  ]  cific  dotation  was  made  at  the  *church  porch,  then  she  was 
endowed  by  the  common  law  of  the  third  part  (which  was 
called  her  dos  rationahUis)  of  such  lands  and  tenements,  as 
the  husband  was  seised  of  at  the  time  of  the  espousals,  and 
no  other ;  unless  he  specially  engaged  before  the  priest  to 
endow  her  of  his  future  acquisitions  (n) :  and  if  the  husband 
had  no  lands,  an  endowment  in  goods,  chattels,  or  money, 
at  the  time  of  espousals,  was  a  bar  of  any  dower  (o)  in  lands 
which  he  afterwards  acquired  {p).  In  King  John's  magna 
carta,  and  the  first  charter  of  Henry  III.  (q),  no  mention  is 
made  of  any  alteration  of  the  common  law,  in  respect  of  the 
lands  subject  to  dower:  but  in  those  of  1217,  and  1224,  it 
is  particularly  provided,  that  a  widow  shall  be  entitled  for 
her  dower  to  the  third  part  of  all  such  lands  as  the  husband 
had  held  in  his  lifetime  (r):  yet,  in  case  of  a  specific  endow- 
ment of  less  ad  ostium  ecclesuB,  the  widow  had  still  no  power 
to  waive  it  after  her  husband's  death.  And  this  continued 
to  be  law,  during  the  reigns  of  Henry  III.  and  Edward  I.  («). 


(m)  Bract.  1.  2,  c.  39,  s.  6. 

(ft)  De  gveitu  auo.  (Glan.  ib.) — de 
terrU  aequUiiU  et  oequireHdh,  (Bract* 
ib.) 

(o)  GUnT.  e.  2. 

(p)  When  special  endowments  were 
made  adottium  eecleaia,  the  husband, 
after  affiance  made,  and  troth  plighted, 
used  to  declare  with  what  specific  lands 
he  meant  to  endow  his  wife,  (quod  do- 
tai  earn  de  tali  numerio  eum  ptrtmen" 
tii$,  Sfe.  Bract,  ibid,)  and  tiierefore, 
in  the  old  York  ritual  (Seld.  Uz.  Hebr. 
1.  2,  c.  27,)  there  is,  at  this  part  of 
the  matrimonial  service,  the  following 
rubric :  ''  iocerdoi  interroget  dotem 
**  mulierii;  et  «i  terra  ei  in  dotem  de- 
**  turf  tune  dieatur psalmue  iete,  Sfc.** 
When  the  wife  was  endowed  generally 
(fliM  quie  wcorem  suam  doiaverit  in 
generali,  de  onmibui  territ  et  tene^ 
mentis.  Bract,  ib.),  the  husband 
seems  to  have  said,  '*  with  all  my 
"  lands  and  tenements  I  thee  endow  ;*' 
and  then  (hey  all  became  liable  to  her 


dower.  When  he  endowed  her  with 
penonalty  only,  he  used  to  say,  *'  with 
«  all  my  worldly  goods  (or,  as  the 
**  Salisbury  ritual  has  it,  with  all  mj^ 
**  worldly  ehattet)  I  thee  endow ;" 
which  entitled  the  wife  to  her  thirds, 
or  pore  rationabilU,  of  his  personal 
estate,  which  is  provided  for  by  magna 
earta,  cap.  26,  and  will  be  farther 
treated  of  in  the  concluding  chapter  of 
this  book ;  though  the  retaining  this 
last  expression  in  our  modem  liturgy, 
if  of  any  meaning  at  all,  can  now  refer 
only  to  the  right  of  maintenance,  which 
she  acquires  during  coTerture,  out  of 
her  husband's  personalty. 

(q)  A.  D.  1216,  c.  7,  edit.  Ozon. 

(r)  AMtigtutur  autem  ei  pro  dote  nta 
tertia  pan  totiue  terrtt  mariti  nd  qium 
9ua  fuit  m  trita  eua,  niti  de  mimori 
dotatajuerit  ad  ottium  eeeleeia,  c.  7. 
(Ibid.) 

(f)  Bract,  ubieupra;  Britton,  c.  101, 
102  ;  Flet.  1.  5,  c.  23,  s.  11,  12. 
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In  Henry  IV/s  time  it  was  denied  to  be  law,  that  a  woman 

can  be  endowed  of  her  husband's  goods  and  chattels  (t) : 

andy  under  Edward  IV.,  Littleton  lays  it  down  ^expressly,   [  *  135  ] 

that  a  woman  maybe  endowed  ad  ostium  ecclesuB  with  more 

than  a  third  part  (te) ;  and  shall  have  her  election,  after  her 

husband's  death,  to  aecept  such  dower  or  refuse  it,  and 

betake  herself  to  her  dower  at  common  law  (tr).    Which 

state  of  uncertainty  was  probably  the  reason,  that  these 

specific  dowers,  ad  ostium  ecclesicB  and  ex  assensu  pcUris, 

have  since  fallen  into  total  disuse. 

I  proceed,  therefore,  to  consider  the  method  of  endow-  S^vSuSre  S/*' 
ment,  or  assigning  dower  by  the  common  law,  which  is  now  3^,Jg^*'^?n 
the  only  usual  species.  By  the  old  law,  grounded  on  the  ^^^ 
feodal  exactions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord ;  neither  could  she  marry  again  with- 
out his  license ;  lest  she  should  contract  herself,  and  so  con- 
vey part  of  the  feud  to  the  lord's  enemy  (x).  This  license 
the  lords  took  care  to  be  well  paid  for ;  and,  as  it  seems, 
would  sometimes  force  the  dowager  to  a  second  marriage, 
in  order  to  gain  the  fine.  But  to  remedy  these  oppressions, 
it  was  provided,  first  by  the  charter  of  Henry  I.  (y),  and 
afterwards  by  magna  carta  (jzt),  that  the  widow  shall  pay 
nothing  for  her  marriage,  nor  shall  be  distreined  to  maiTy 
afresh,  if  she  chooses  to  live  without  a  husband,  but  shall 
not,  however,  marry  against  the  consent  of  the  lord ;  and  far- 
ther, that  nothing  shall  be  taken  for  the  assignment  of  the 
widow's  dower,  but  that  she  shall  remain  in  her  husband's 
capital  mansion-house  for  forty  days  after  his  death  (43), 
during  which  time  her  dower  shall  be  assigned.  These  forty 
days  are  called  the  widow's  quarentine ;  a  term  made  use 
of  in  law  to  signify  the  number  of  forty  days,  whether  ap- 
plied to  this  occasion,   or  any  other  (a).     The  particular 

(0  P.  7  Hen.  IV.  13,  14.  (a)  It  signifies,  in  particnlar,  the 

(«)  Sec.  39.  F.  N.  B.  150.  forty  days,  which  persons  coming  from 

(w)  Sec  41.  infected  countries  mre  obliged  to  wait, 

(dr)  Mirr.  c.  1,  s.  3.  before  they  are  permitted  to  land  in 

(y)  Ubi  npra.            {t)  Cap.  7.  England. 


(43)  Lord  Coke  thought  it  necessary  sive,  as  to  prevent  her  from  marrying 

to  qualify  this  doctrine,  by  limiting  again  wUhm  the  forty  dayt.     (Co. 

its   application  to  cases   where  the  litt.  34  b.) 
widow's  affectionate  regret  is  so  ezces- 

TOL.  II.  Q 
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lands,  to  be  held  in  dower,  must  be  assigned  (b)  by  the  heir 
of  the  bosband,  or  his  guardian  (44) ;  not  only  for  the  sake 
of  notoriety,  but  also  to  entitle  the  lord  of  the  fee  to  de^ 
mand  his  services  of  the  heir,  in  respect  of  the  lands  so 
[  •  136  ]  holdoo.  For  the  heir  by  this  entry  becomes  tenant  •thereof 
to  the  lord,  and  the  widow  is  immediate  tenant  to  the  heir, 
by  a  kind  of  subinfeudation,  or  under-tenancy  completed  by 
this  investiture  or  assignment ;  which  tenure  may  still  be 
created,  notwithstanding  the  statute  of  quia  emptoreBf  be- 
cause the  heir  parts  not  with  the  fee-simple,  but  only  with 
an  estate  for  life.  If  the  heir  or  his  guardian  do  not  ass^ 
her  dower  within  the  term  of  quarantine,  or  do  assign  it 
unfairly,  she  has  her  remedy  at  law  (46),  and  the  sheriff  is 
appointed  to  assign  it  (o).  Or  if  the  heir  (being  under  age) 
or  his  guardian  assign  more  than  she  ought  to  have,  it  may 
be  afterwards  remedied  by  writ  of  CLdmeasurement  of  dow- 
er {d).  If  the  thing  of  which  she  is  endowed  be  divisible, 
her  dower  must  be  set  out  by  metes  and  bounds ;  but  if  it 
be  indivisible,  she  must  be  endowed  specially ;  as  of  the 
third  presentation  to  a  church,  the  third  toll-dish  of  a  mill, 
the  third  part  of  the  profits,  of  an  office,  the  third  sheaf  of 
tithe,  and  the  like  («), 
Of  jointiiK  in         Upou  preconccrted  marriages,  and  in  estates  of  consi- 

(A)  Co.  Litt.  34,  35.  Stat.  Westm.  2,  13  Edw.  I.  c.  7. 

(c)  Ibid.  (0  Co.  Litt.  32. 

(<f)  F.  N.  B.  148  ;  Finch,  L.  314  ; 


(44)  "Or  other  tenantof  the  land."  sect.  404  ;)  though  snch  assignment 

(Co.  Litt.  34  b.)  Of  course  this  dtc/wn  may  be  made  by  a  person  in  posses- 

of  Lord  Coke  must  now  be  understood  sion  of  a  iortioug  estate  of  freehold  ; 

as  applicable  only  to  tenants  of  the  and,  if  the  assignment  be  a  fair  one 

freehold,  Theonlycaseinwhichawrit  in  all  respects,  and  such  as  the  law- 

of  dower  lay  against,  or  in  which  an  ful  tenant,  if  he  had  been  in  po8« 

assignment  of  dower  could  be  made  session,  ought  to  haye  made,  it  will 

by,  a  person  having  only  a  chattel  in-  be  binding  on  him.  (Berk.  sect.  394, 

terest  in  the  lands  ont  of  which  the  395.) 

dower  was  claimed,  was  a  guardian  (45)  Where  the  right  to  dower  is 
in  ehiTsIry.  And  this  was  allowed,  controverted,  it  most  be  made  out  at 
because  the  tenant  in  dower  would  law;  but  if  the  right  be  not  controvert- 
otherwise  have  been  without  remedy,  ed,  the  Court  of  Chancery  has  a  con- 
{Brediman^t  cage,  6  Rep.  58.)  There-  current  jurisdiction  in  matters  of  dow- 
fore,  now  that  all  guardianship  in  er,  and  will  act  in  aid  of  the  admitted 
chivalry  is  abolished,  the  rule  is  nni-  legal  title.  (Mutidy  v.  Miimdjtt  2  Yes. 
versa! ,  that  the  person  assigning  dower  jun .  129.) 
must  be  seised  of  the  freehold  ;  (Perk. 
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derable  eongequence,  tenancy  in  dower  happens  very  sel- 
dom :  fin*  the  claim  of  the  wife  to  her  dower  at  the  common 
law  difiusing  itself  so  extensively,  it  became  a  great  clog 
to  alienations^  and  was  otherwise  inconvenient  to  families. 
Wfaereforei  since  the  alteration  of  the  ancient  law  respecting 
dower  ad  ostium  ecclesuB,  which*  hath  occasioned  the  entire 
disose  of  that  species  of  dower,  jointures  have  been  intro- 
duced in  their  stead,  as  a  bar  to  the  claim  at  common  law. 
Which  leads  me  to  inquire,  lastly, 
4.  How  dower  may  be  barred  or  prevented.    A  widow  *•  ^e  »<>«>«  ©' 

**  *  barring  dower. 

may  be  barred  of  her  dower  not  only  by  elopement,  divorce, 
being  an  alien,  the  treason  of  her  husband,  and  other  difr« 
abilities  before  mentioned,  but  also  by  detaining  the  title 
deeds,  or  evidences  of  the  estate  from  the  heir,  until  she  re- 
stores them  (/):  ^d,  by  the  statute  of  Gloucester  (g),  if  a 
dowager  alienee  (46)  the  land  assigned  her  for  dower,  she 
fotfeits  it  tp$o  ^faciOy  and  the  heir  may  recover  it  by  action.  [  *  137  ] 
A  woman  also  may  be  barred  of  her  dower,  by  levying  a 
fine,  or  suffering  a  recovery  of  the  lands,  during  her  cover- 
tore  (A).  But  the  most  usual  method  of  barring  dowers 
is  by  jointures,  as  regulated  by  the  statute  27  Hen.  VIII. 
clO. 

A  jointure,  which,  strictly  speaking,  signifies  a  joint  es- or  the  natuxe  of 
tate,  limited  to  both  husband  and  wife,  but  in  common  ac-^^"^  "^ 
captation  extends  also  to  a  sole  estate,  limited  to  the  wife 
only,  is  thus  defined  by  Sir  Edward  Coke  (i) :  '^  a  compe- 
'^  tent  livelihood  of  freehold  for  the  wife,  of  lands  and  tene- 
''  ments;  to  take  effect,  in  profit  or  possession,  presently  after 
'^  the  death  of  the  husband ;  for  the  life  of  the  wife  at  least." 
This  description  is  framed  from  the  purview  of  the  statute 
27  Hen.  VIII.  c.  10,  before  mentioned,  commonly  called 
the  statute  of  uses,  of  which  we  shall  speak  fully  hereafter. 
At  present  I  have  only  to  observe,  that  before  the  making  of 
that  statute,  the  greatest  part  of  the  land  of  England  was 

{f)  Co.  litt.  39.  (A)  Pig.  o#  Recov.  ^, 

(jSf)  6  Edw.  I.  c.  7.  •  (0  1  InBt  36. 


(46)  By  the  letter  of  the  stetnte,  ed  of  an  estate  for  the  term  of  the  life 

foffritore  was  ineimed  by  alienation  of  a  stranger,  and  not  for  the  life  of  the 

in  fee,  or  for  term  qf  ^fk  g  hnt  Lord  tenant  in  dower  herself,  for  that  could 

Coke  informsns,  (in  2nd  Inst.  309,)  the  work  no  wrong, 
words  **  term  of  life"  are  here  intend. 
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conveyed  to  uses ;  the  property  or  possession  of  the  soil  being 
vested  in  one  man,  and  the  use,  or  profits  thereof,  in  another; 
whose  directions,  with  regard  to  the  disposition  thereof,  the 
former  was  in  conscience  obliged  to  follow,  and  might  be 
compelled  by  a  court  of  equity  to  observe.  Now,  though 
a  husband  had  the  use  of  lands  in  absolute  fee-simple,  yet 
the  wife  was  not  entitled  to  any  dower  therein ;  he  not  being 
seised  thereof:  wherefore  it  became  usual,  on  marriage,  to 
settle  by  express  deed  some  special  estate  to  the  use  of  the 
husband  and  his  wife,  for  their  lives,  in  joint-tenancy,  or 
jointure ;  which  settlement  would  be  a  provision  for  the  wife 
in  case  she  survived  her  husband.  At  length  the  statute  of 
uses  ordained,  that  such  as  had  the  use  of  lands  should,  to  all 
intents  and  purposes,  be  reputed  and  taken  to  be  absolutely 
seised  and  possessed  of  the  soil  itself.  In  consequence  of 
which  legal  seisin  (47),  all  wives  would  have  become  dow- 
able  of  such  lands  as  were  held  to  the  use  of  their  hus- 
bands, and  also  entitled  at  the  same  time  to  any  special 
lands  that  might  be  settled  in  jointure :  had  not  the  same 
[  *  138  ]  statute  provided  that  *upon  making  such  an  estate  in  jointure 
to  the  wife  before  marriage  (48),  she  shall  be  for  ever  pre- 
cluded from  her  dower  (A).  But  then  these  four  requisites 
must  be  punctually  observed:  1.  The  jointure  must  take 
effect  immediately  on  the  death  of  the  husband  (49).  2.  It 


_l.  Mast  take 
eflbet  immedi- 
ately on  the 
deatn  of  the 
husband. — 

2.  Must  be  for 


(k)  4  Rep.  1,2. 


(47)  It  was  formerly  established  doc- 
trine, that  a  wife  was  not  dowable 
of  a  tnui  estate.  {Godwin  t.  Wmt- 
mare,  2  Atk.  526 ;  Attorney  General 
▼.  Scott,  Ca.  temp.  Talb.  139.)  Yet, 
a  man  might  then,  as  now,  be  tenant 
by  the  curtesy  of  his  deceased  wife's 
tnist esUte,  (Watte  v.Ballf  1  P.  Wms. 
108,)  a  seemingly  partial  diversity,  for 
which  Lord  Talbot,  C,  said,  he  could 
see  no  reason ;  but  which,  as  he  found 
it  settled,  he  did  not  feel  himself  at 
liberty  to  correct.  {Ckaplm  ▼.  Chap- 
lin, 3  P.  Wms.  234.)  The  late  statute, 
however,  of  3  and  4  Gul.  IV.  c.  105, 
has  abolished  this  anomaly ;  though 
it  has,  on  the  other  hand,  placed  every 
woman's  hope  of  dower  entirely  at  the 
mercy  of  her  husband. 


(48)  The  statute  provides,  that  if  a 
jointure  is  made  after  marriage,  other- 
wise than  by  act  of  Parliament,  the 
feme,  if  she  survives  her  husband, 
shall  be  at  liberty  to  elect  between 
such  jointure  and  her  dower. 

(49)  A  provision,  created  so  as  to 
begin  after  the  determination  of  an  es- 
tate tail,  will  not  be  considered  as  a 
good  jointure ;  although  that  estate  tail 
may,  in  the  event,  determine  at  the 
dMIh  of  the  husband,  so  that  the  wi- 
dow*s  estate  wiU  begin  at  the  regular 
time :  but  not  having  been  a  good  join- 
ture at  the  time  of  its  creation,  subse- 
quent contingencies  will  not  make  it 
good.  {Woodv,  8kurley,Cro,  Jac. 
489.) 
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must  be  for  her  own  life  at  least,  and  not  'pur  auter  ine,  or 
for  any  term  of  years,  or  other  smaller  estate  (60).  3.  It 
must  be  made  to  herself,  and  no  other  in  trust  for  her  (51 ). 
4.  It  must  be  made,  and  so  in  the  deed  particularly  ex- 
pressed to  be  (52),  in  satisfaction  of  her  whole  dower,  and  not 
of  any  particular  part  of  it.  If  the  jointure  be  made  to  her 
after  marriage,  she  has  her  election  ufter  her  husband's 
death,  as  in  dower  ad  ostium  ecclesuB,  and  may  either  accept 
it,  or  refuse  it  and  betake  herself  to  her  dower  at  common 
law ;  for  she  was  not  capable  of  consenting  to  it  during  co- 
verture (63).     And  if,  by  any  fraud  or  accident,  a  jointure 
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the  life  of  the 
-wife  at  least — 

3.  Miut  be  made 
to  herself,  and 
not  to  another  in 
tnut  for  her. — 

4.  Must  be  in 
satisfaction  of 
her  whole  dow- 
er, and  not  of  a 
part  of  it. 


(60)  It  seems,  howerer,  that  if  the 
coDtixmance  of  the  widow's  estate  dur- 
ing her  life  be  made  to  depend  upon 
herself,  such  a  qualified  or  conditional 
freehold  may  be  a  good  legal  jointure  ; 
and  if  the  widow  has  once  accepted  it 
after  her  husband's  death,  she  cannot 
afterwards,  when  by  her  own  act  she 
has  defeated  her  conditional  estate, 
turn  round  and  claim  her  dower.  (K«r- 
tton'f  coiCf  4  Rep.  3  a.)  And,  even 
before  the  late  statute,  where  a  wo- 
man was  adult  at  the  time  she  agreed 
to  a  jointure  in  satisfaction  of  dower, 
she  was  bound  by  the  acceptance  of  a 
precarious  interest.  (Cttrruthers  y. 
Carruthtr9f  4  Br.  513 ;  Sinqtson  y. 
Guiteridge,  1  Mad.  613,  618.) 

(51)  But,  it  seems,  that  if  the  es- 
tate be  limited  to  the  husband  and 
wife  in  fee-simple,  the  jointure  will  be 
as  Talid  as  if  it  were  limited  to  the 
widow  solely.  {Dame  Dennit^B  case, 
Dyer,  248  a ;  KemonV  caat^  4  Rep. 
3  b;  Duehtu  qf  SomeruVg  caae. 
Dyer,  97  b.) 

(52)  Mr.  Christian,  in  his  annota- 
tion upon  this  passage  of  the  text, 
says,  "  Or  it  may  be  averred  to  be,  4 
Rep.  3.  An  assurance  was  made  to 
a  woman,  to  the  intent  it  should  be 
for  her  jointure,  but  it  was  not  so  ex- 
pressed in  the  deed.  And  the  opinion 
of  the  court  was,  that  it  might  be 
averred  that  it  was  for  a  jointure,  and 
that  such  averment  was  traversable. 
Owen,  33." 


[These  authorities  are  correctly 
cited,  but  they  are  both  antecedent  to 
the  Statute  of  Frauds,  which  expressly 
enacts,  that  no  estates  or  interests  of 
freehold  shall  be  surrendered  unless 
by  deed  or  note  in  writing;  but  if  it 
were  aUowed  to  be  proved  by  oral 
testimony,  that  a  provision  for  a  wife 
was  intended  as  a  jointure ;  the  effect 
would  be,  to  allow  a  surrender  of  her 
freehold  title  to  dower  to  be  proved  by 
parol  testimony,  and  there  have  been 
several  decisions,  since  the  statute, 
that  such  averment  is  not  admissible. 
(Charlee  v.  Andreufi,  9  Mod.  152; 
Timtey  v.  Ihmey,  3  Atk.  8.)  But  it 
certainly  is  not  necessary  (in  equity  at 
least)  that  the  provision  for  the  wife 
should  be  stated,  in  express  words,  to 
be  in  lieu  of  dower,  if  it  can  be  clearly 
collected,  from  the  contents  of  the  in- 
strument, that  such  was  the  intention. 
(Vizard  v.  LongdaUt  cited  in  3  Atk. 
8,  and  in  1  Ves.  sen.  55.)  A  court  of 
equity  wiU  be  cautious,  however,  as 
to  inferring  an  intention  that  a  widow 
should  be  barred  of  dower  by  ano- 
ther provision,  when  that  intention 
is  not  distinctly  manifested.  {Lord 
Dorehetter  v.  Ijord  Effingham^  Coop. 
323  ;  and  see  the  next  note. — Ed.] 

(53)  See  ante,  the  first  note  to  this 
page.  It  was  weU  established,  as 
general  doctrine,  (before  the  late  act, 
so  often  cited  within  the  last  few 
pages,)  that  since  dower  is  a  legal 
right,  the  intention  to  exclude  that 
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made  before  marriage  proves  to  be  on  a  bad  title,  and  the 
jointress  is  evicted,  or  turned  out  of  possession,  she  shall 


right,  by  a  devUe  or  bequetf  of  some-  mandable,  probably  will  not,  by  im- 
thing  elw,  mnst  be  demonstrated,  if  plication,  eiclade  her  immedi&te  tiik 
not  by  express  words,  at  least  by  (what  to  dower :  for  there  is  nothing  inpon- 
appears  to  the  conrt  to  amount  to)  aistent  in  the  two  interests.  ilneUdum 
necessary  implication.  It  was  only  ▼.  Northepte,  3  Atk,  435.) 
where  the  claim  of  dower  would  be  in-  Courts  of  equity  exercise  a  jnrisdic- 
oonsistent  with  the  will,  or  plainly  tion  in  relieting  or  issisting  join- 
tend  to  defeat  some  other  part  of  the  tresses,  and  in  supplying  defects  in  the 
testator's  disposition  of  his  property,  execution  of  jointuring  powers.  If  a 
that  the  widow  could  be  compelled  jointure  rests  in  articles,  or  covenant, 
to  elect,  whether  she  would  take  her  made  before  marriage,  equity  will  de- 
dower,  or  the  interest  derised  to  her.  cree  a  specific  performance  o?  sudi 
{Strakmt  t.  Suttim,  3  Yes.  2d2  ;  articles^  or  covenant,  (although  the 
Thon^fmm  v.  Nekon,  I  Cox,  447.)  Ac-  wife  has  eloped  with  an  adulterer,)  by 
ceptaaoe  of  a  bequest  oi  personalty  directing  a  settlement  which  will  have 
neither  did,  nor  since  the  late  statute  relation  to  the  period  when  it  ought  to 
does,  operate  in  bar  of  dower,  unless  have  been  rosde.  (Sidney  ▼.  Sidntjf, 
an  intention  to  that  effect  ean  be  une-  3  P.  Wins*  276 ;  Seagrme  ▼.  SMt^rreve, 
quivocaUy  established ;  (Ayret  y.  fFt/-  13  Yes.  443 ;  Jee  f.  l^mriow,  2  Bam. 
/is,  1  Yes.  sen.  230  ;)  but  a  derise  to  &  Cress.  553 ;  4  Dowl.  &  Ryl.  21 ; 
the  testator's  widow  of  part  of  those  BmcAoimm  t.  Bwkmumt  1  BaU  &  Beat* 
lands  out  of  which  she  might  daim  206 ;  Legard  y.  Ji^mm^  3  Yes.  360.) 
dower,  formerly  did  not  ezolnde  that  A  widow  wiU  also  be  assisted,  by 
daim  with  respect  to  the  remainder  equity,  in  subjecting  her  husband's 
of  such  lands ;  {Lawraie9  Y,L&wre»c€,  assets  to  make  good  any  deficiency  in 
.1  Br.  P.  C.  591 ;  S.C,2  Freem.  234  ;  her  jointure,  when  he  has  eogsged 
Lord  Dorchuter  y.  Lord  J^ifimtfkmn,  that  it  should  be  of  a  certain  amount. 
Coop.  324  ;  Mitekant  t.  Hitekm»,  2  (Prokeri  y.  Morgmi,  1  Atk.  440 ; 
Freem.  241 ;)  unless  the  terms  of  the  Prime  y.  Stekbmg,  2  Yes,  sen.  411 ; 
devise  expressed,  or  dearly  implied  SpetJ/e  v,  S^fodke,  1  Yem.  218.)  And, 
it  was  the  testator's  intent,  that  the  if  the  widow  be  evicted  of  her  j<Hnture 
bequest  of  part  of  the  lands,  if  ac-  by  a  superior  title,  it  has  been  held 
eepted,  should  be  in  satisfaction  of  that  herhusband's  estate  will  be  liable, 
dower  out  of  the  remainder ;  (do/-  in  equity,  to  answer  the  difference  be- 
mera  y.  Sioril,  2  Yes.  &  Bea.  224  ;  tween  her  dower  (to  which  she  may 
DieJkmm  v.  iZofttnjOA,  Jacob's  Rep.  revert)  and  the  jointure.  {Beard  y< 
503  ;)  now,  however,  the  law  in  this  Nutkati,  I  Yem.  428.) 
raspect  is  dtered :  a  devise  by  a  hus-  Though  whenever,  at  the  creation  of 
band  to  his  widow  of  any  land  out  of  powers,  certain  formalities  of  execu- 
which  she  might  have  been  entitled  to  tion  are  prescribed,  those  formalities 
dower  if  there  had  been  noderise  there-  ought  in  strictness  to  be  dosely  pur- 
of,  bars  her  title  to  dower  out  of  any  sued ;  still,  if  a  person,  having  ^ 
part  of  her  said  husband's  land,  unless  power,  exeontes  an  instrqmmit  fcur 
he  has  expressly  dedared  a  contrary  vduable  consideration,  (and 


intention  by  his  will.   However,  a  de-  is  so  considered,)  he  is  understoo^^ 

vise  of  a  eon/ta^oi/  remainder  to  a  tn  eqwity,  to  engage  with  the  person 

woman  for  life,  in  the  whole  of  the  with  whom  he  is  dealing,  to  mi^lte  the 

lands  out  of  whioh  her  dowar  is  de-  instrumentaseffectudashebnspower 
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then  (by  the  provisiooB  of  the  same  statute)  have  her  dower 
pro  t€uUo  at  the  common  law  (2), 

There  are  some  advantages  attendinc:  tenants  in  dower  ^f^^®^*®^^/ 

^  ^  Advantages  of 

that  do  not  extend  to  jointresses  ;  and  so,  mce  versa^  join«*^^<^^«>^<^io^°* 


(f)  These  fetUemeQUr  prcTioot  to 
marriage,  seem  to  haTe  been  in  nae 
among  the  ancient  Germans,  and  their 
kindred  nation  the  Oanls.  Of  the  for- 
mer, Tacitus  gfcres  ns  this  aoeonnt. 
"  Doiem  mm  uxor  maritOf  »ed  uxori 
**  mariiuB  afftrt:  interauntpareHtes  ei 
'* propinqtU,  et  mtmera  proiant.**  (de 
Mor.  Cterm.  c.  18.)  And  Cnsar  (de 
BcUo  GalUco,  L  6,  c.  18,)  has  giren 
us  the  terms  of  a  marriage  settlement 
among  the  Gauls,  as  nicely  calculated 
as  any  modem  jointure.  "  Viri, 
**  gmenioi  pecmwu  ab  tuswihut  doiU 
*'nofmn0  aectpenmt,  tania$  tx  mtU 


"  bonis,  atiimatUme  facta,  cuim  d!o* 
"tibui  eomntufUeant.  Hujut  omnia 
**peeuma  eot^mnetim  ratio  habetur, 
"Jruehuque  Mrvaniur.  Uter  eormm 
'*  9iia  wpermt,  ad  eum  parf  nfri- 
"mgne  cum  fruetibui  mperiorum 
"  temporumpervenit.**  The  dauphin's 
commentator  on  Caesar  supposes  that 
this  Gaulish  custom  was  the  ground 
of  the  new  regulations  made  by  Jus* 
tinian  (Not.  97,)  with  r^jard  to  the 
provision  for  widows  among  the  Ro- 
mans :  but  surely  there  is  as  much 
reason  to  suppose,  that  it  gave  the 
hint  for  our  statutable  jointures. 


to  make  it,  and  if  the  instrument, 
though  not  such  as  the  power  pre- 
scribes, demonstrates  an  intent  to 
charge,  it  will  be  decreed  to  have  the 
operation  of  charging  in  that  form 
which  the  power  allows.  (Blake  y. 
MameU,  2  Ball  &  Beat.  44.)  Thus, 
if  a  jointuring  power  ought  to  have 
been  executed  by  deed,  but  has  been 
executed  by  will,  the  jointure  wiU  be 
supported.  {Toilet  ▼.  Toilet,  2  P. 
Wms.490 ;  Sneedy,  Sneed,  Ambl.  64.) 
Or  if  the  instrument  ought  to  have 
been  attested  by  three  witnesses, 
iHiereas  it  u  attested  by  two  only, 
equity  will  relieve  against  this  defec- 
tive execution.  {Parker  v.  Parker, 
Rep.  in  £q.  168  ;  Cotter  v.  Layer,  2 
P.Wms.625;  Shannon  Y.Bradetreet, 
1  Sch.  &  Lef.  60.) 

Where  a  widow  has  accepted,  and 
continued  in  the  enjoyment  of  an  in- 
terest, between  which  and  her  title  to 
dower,  she  might  have  elected ;  that 
election,  though  she  has  not  expressly 
declared  it,  will  be  fairly  inferred  from 
such  dreumstances ;  {Ardeeo^fe  v. 
Bennet,  2  Dick.  467 ;)  and  her  partial 
accession  to  a  settlement  may  be  held 


an  election  to  abide  by  the  whole. 
{MUner  v.  Lord  Harewood,  17  Yes. 
277.)  But,  generally  speaking,  acts 
done  by  a  party  before  he,  or  she,  is 
fiilly  informed  of  his,  or  her,  rights, 
will  not  amount  to  an  election.  {Patey 
V.  Deebouverie,  3  P.  Wms.  321 ;  Chal- 
mere  v.  Storil,  2  Yes.  &  Bea.  225  ; 
Dillon  V.  Parker,  1  Swanst.  381  ; 
Whietler  v.  Webeter,  2  Yes.  jun.  371 ; 
Bdwarde  v.  Morgan,  M*Clel.  551.) 

A  trust  estate  may  constitute  a  good 
equitable  jointure  in  bar  of  dower: 
and  if  a  jointure  be  made  of  freehold 
estates  in  trust  for  an  infant,  this  will, 
in  equity,  be  a  bar  to  her  daim  of 
dower.  It  was,  indeed,  once  doubted 
whether  a  jointure,  however  formal, 
settled  on  an  infant  before  marriage, 
was  a  bar  to  dower ;  but  it  has  been 
determined  that  such  a  jointure  is 
binding  upon  the  infant,  who  cannot 
waive  it  after  her  husband's  death, 
and  daim  her  dower.  {BarlqfBuck' 
inghamekire  v.  Drury,  2  Eden,  73.) 

And  since  the  act  of  3  &  4  Ghil.  I Y. 
c.  105,  the  jointure  deed  must  be 
strangely  drawn  if  this  question  can 
arise. 
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tresses  are  in  some  respects  more  privileged  than  tenants  in 
dower.  Tenant  in  dower  by  the  old  common  law  is  subject 
to  no  tolls  or  taxes ;  and  hers  is  almost  the  only  estate  on 
which,  when  derived  from  the  king's  debtor,  the  king  can- 
not distrein  for  his  debt ;  if  contracted  during  the  cover- 
[  *  139  ]  ture  (m).  But,  on  the  other  *hand,  a  widow  may  enter  at 
once,  without  any  formal  process,  on  her  jointure  land ;  as 
she  also  might  have  done  on  dower  ad  ostium  ecclesuB, 
which  a  jointure  in  many  points  resembles;  and  the  resem- 
blance was  still  greater,  while  that  species  of  dower  con- 
tinued in  its  primitive  state  :  whereas  no  small  trouble,  and 
a  very  tedious  method  of  proceeding,  is  necessary  to  compel 
a  legal  assignment  of  dower  (n).  And,  what  is  more, 
though  dower  be  forfeited  by  the  treason  of  the  husband, 
yet  lands  settled  in  jointure  remain  unim peached  to  the 
widow  (o).  Wherefore  Sir  Edward  Coke  very  justly  gives  it 
the  preference,  as  being  more  sure  and  safe  to  the  widow, 
than  even  dower  oJ  ostium  ecclesi^B,  the  most  eligible  spe- 
cies of  any. 

(m)  Co.  litt.  31  a ;  F.  N.  B.  160.       («)  Co.  litt.  36.  (o)  Ibid.  37. 
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CHAPTER  IX. 


OF  ESTATES  LESS  THAN  FREEHOLD. 


Of  estates  that  are  less  than  freehold,  there  are  three  sorts : 
1 .  Estates  for  years  ;  2.  Estates  at  will ;  3.  Estates  by  suf- 
ferance. 

I.  An  estate  for  years  is  a  contract  for  the  possession  of 
lands  or  tenements,  for  some  determinate  period ;  and  it 
takes  place  where  a  man  letteth  (1)  them  to  another  for  the 
term  of  a  certain  number  of  years,  agreed  upon  between 
the  lessor  and  the  lessee  (a),  and  the  lessee  enters  there- 


There  are  three 
sorts  of  estates 
that  are  less 
than  freehold. 


I.  An  estate  for 
years — which  is 
a  contract  for 
the  possession 
of  lands  or  tene- 
ments, for  some 
determinate  pe- 
riod. 


(a)  We  may  here  remark,  once  for 
aD,  that  the  terminatioziB  of  "  —  or  '* 
and  "  —  ee"  obtain,  in  law,  the  one 
an  active,  the  other  a  passiTe  signifi' 
cation;  the  former  usually  denoting 
the  doer  of  any  act,  the  latter,  him  to 
whom  it  iB  done.    The  feoffor  is  he 


that  maJteth  a  feoffment ;  the  feoffee 
ia  he  to  whom  it  is  made  :  the  donor 
is  one  that  giveth  lands  in  tail ;  the 
donee  is  he  who  receiyeth  it :  he  that 
granteth  a  lease  is  denominated  the 
lessor ;  and  he  to  whom  it  is  granted 
the  lessee.    (Ldtt.  s.  57.) 


(1)  Of  course  our  author  wiU  be  un- 
derstood to  put  this  case  of  letting, 
only  as  a  particular  instance  of  one 
mode  in  which  an  estate  for  years  may 
be  created.  (See  ^/,  p.  143.)  There 
are  obviously  yaiious  wa3r8  in  which 
such  an  estate  may  arise.  Thus,  where 
a  person  devises  lands  to  his  execu- 
tors, for  payment  of  his  debts,  or  un- 
til his  debts  are  paid,  the  executors 
take  an  estate,  not  of  freehold,  but 
for  so  many  years  as  are  necessary  to 
raise  the  sum  required.  {Carter  v. 
Bamarduton,  1  P.  Wms.  509  ;  Hit- 
chenM  V.  mtehent,  2  Vem.  404  ;  8.  C. 
2  Freem.  242 ;  Doe  v.  Simpwn,  5  East, 


171 ;  Doey.  iVteAoiZv,  1  Bam.  &  Cress. 
342 ;  2  Dowl.  &  Ryl.  488.)  Though, 
in  such  case,  if  a  gross  sum  ought 
to  be  paid  at  a  fixed  time,  and  the 
annual  rents  and  profits  will  not 
enable  them  to  make  the  payment 
within  that  time,  the  Court  of  Chan- 
cery will  direct  a  sale  or  mortgage  of 
the  estate,  as  circumstances  may  ren- 
der one  course  or  the  other  most 
proper.  {Berry  v.  Aekham,  2  Vem. 
26 ;  Sheldon  v.  Dormer ^  2  Vem.  31 1 ; 
Chreen  v.  Belchierf  1  Atk.  506;  Allan 
V.  Backhouee^  1  Yes.  &Bea.  75;  Bootle 
V.  Blundell,  I  Meriv.  233.) 
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OP    ESTATES    LESS   THAN    FREEHOLD. 


Of  the  division 
of  time. 


on  (6).  If  the  lease  be  but  for  half  a  year  or  a  quarter,  or 
any  less  time,  this  lessee  is  respected  as  a  tenant  for  years, 
and  is  stiled  so  in  some  legal  proceedings ;  a  year  being  the 
shortest  term  which  the  law  in  this  case  takes  notice  of  (c). 
And  this  may,  not  improperly,  lead  us  into  a  short  digres- 
sion, concerning  the  division  and  cs^lculation  of  time  by  the 
English  law. 

The  space  of  a  year  is  a  determinate  and  well-known  pe- 
riod, consisting  commonly  of  366  dfiys :  for,  though  in  bis- 
[  *  141  ]  *sextile  or  leap-years  it  consists  properly  of  366,  yet,  by  the 
statute  21  Hen.  III.  the  increasing  day  in  the  leap-year, 
together  with  the  preceding  day,  shall  be  accounted  for  one 
day  only.  That  of  a  month  is  more  ambiguous :  there  be- 
ing, in  common  use,  two  ways  of  calculating  months ;  either 
as  lunar,  consisting  of  twenty-eight  days,  the  supposed  re- 
volution of  the  moon,  thirteen  of  which  make  a  year :  or,  as 
calendar  months  of  unequal  lengths,  according  to  the  Julian 
division  in  our  common  almanacks,  commencing  at  the  ca- 
lends of  each  month,  whereof  in  a  year  there  are  only  twelve. 
A  month  in  law  is  a  lunar  month,  or  twenty-eight  days, 
unless  otherwise  expressed  ;  not  only  because  it  is  always 
one  uniform  period,  but  because  it  falls  naturally  into  a 
quarterly  division  by  weeks.  Therefore  a  lease  for  '^  twelve 
months''  is  only  for  forty-eight  weeks :  but  if  it  be  for  a  "  a 
twelvemonth"  in  the  singular  number,  it  is  good  for  the  whole 
year  (</).  For  herein  the  law  recedes  from  its  usual  calcu- 
lation, because  the  ambiguity  between  the  two  methods  of 
computation  ceases ;  it  being  generally  understood  that  by 
the  space  of  time  called  thus,  in  the  singular  number,  a 
twelvemonth,  is  meant  the  whole  year,  consisting  of  one  so- 
lar revolution  (2).  In  the  space  of  a  day,  all  the  twenty-four 


{b)  litt.  58. 


(e)  Ibid.  67, 


(d)6Ilep.  61. 


(a)  Mr.  GhriflUftP,  in  hi«  note  upon 
the  pwuMge  in  the  Ujt,  obsenres»  that 
''  in  all  8tAt«tw  ft  9Hmik  •ignifiet  a 
lunar  month,  iinlMs  it  appears  to  be 
clearly  intended  to  be  a  calendar 
month.' '  And  hff  cites,  aa  hit  anthori- 
ty.  the  oue  ot  Iacoh  v.  HoopeTf  ($  T. 
E«  SS6,)  where  Lord  Keayon  wye, 
that  the  calculation  by  calendar,  in* 
stead  of  luoar  months,  in  the  instance 


of  a  fftMTf  impeditt  depends  upon  the 
Uffe  of  the  words  itmpu*  iftmifrt  iu 
tbe  act  of  13  £dw.  I.  st.  1,  e.  5.  But. 
in  l^mifi  V.  Gale,  (1  Maul.  &  Sel.  117,) 
Mr*  Justice  Le  Blano  obser?ed,  in 
natters  temporali  the  term  ''  month** 
is  understood  to  mean  lunar  montht 
whilst  in  matters  ecdeaiastical  it  is 
deemed  calendar,  becanee  in  e^  of 
these  matters  a  different  mode  of  oom- 
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hours  are  usually  reckomsdy  the  law  g^ierally  rejecting  all 
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pnUtion  respectiTely  preraflfl:   (see 
pottf  p.   276 :)    the  tenn  therefore 
is  taken  in  that  Bense  which  is  con- 
formable  to  the  snbject  matter  to 
wliich  it  is  applied.    Still,  in  matters 
of  contract,  the  question  will  ever  be, 
what  was  the  intention  of  the  con- 
tzaoting  parties  at  the  time  when  they 
mads  Bie  of  the  word.    And  in  the 
CMe  jwt    dAed,   though  it    related 
solely  to  a  tamporal  matter,  it  was  held 
that  the  word  "  months''  meant  oaien- 
dar,  not  Immr  months.    The  usage 
(tf   oompntiag   mondis   as  ealendar 
months,  in  all  qnestions  tooching  ec* 
desisstical  matters,  was  recognised  in 
Orooke  t.  M^lknak,  (1  Bing.  310,) 
■nd  in  Cockai  t.  Gray,  (3  Brod.  & 
Bing.  186,)  the  mle,  that  the  moaning 
of  the  word  '*  month"  must  depend 
on  the  intention  of  the  contracting 
partiAi  who  use  it,  was  held  to  be 
dear;  end  the  court  addneed  many 
instances  in  flommerdal  matters,  where 
a  fiJwMi^r  month  is  always  intended, 
as  in  bills  of  exehange,  payable  so 
many  months  after  date,  or  in  in* 
iwances  effected  for  so  many  months. 
Anditistoo  general  an  assertionto  say, 
tiiat,  in  the  oonstnction  of  statutes, 
the  word  *'  month*'  must  always  be 
understood  to  mean  a  lunar  month, 
unless  it  appears  dear  that  acalendar 
montii  was  intended :  it  rsfther  aeems 
to  he  the  praetioe  to  make  a  different 
exposition  of  the  word,  whenever  by 
so  doing  the  penalties  or  forfeitures 
dedared  by  a  statute  will  be  avoided. 
(Any  V.  Salter,  3  Balk.  346 ;  Tlu 
MOn^y.  Cfu89em$,  I  Sid.  l96;Biddufyk 
T.  8t,  /oA»,  2  8ch.  &  Lef .  529  ;  Dow- 
Htig  V.  BufoU,  I  BaU  &  Beat.  195  ; 
Bitrt9H  V.  Woodward,  4  Mod.  96.) 

Mr.  Christian  farther  observes,  that 
"  it  is  somewhat  remarkable  that  the 
diiferepee  between  six  calendar  months 
and  half  a  year  does  not  leem  to  have 
been  considered  by  legal  writers.  Lord 
Coke  says,  half  a  year  consists  of  182 


days.   (1  Inst.  135.)  But  six  calendar 
months  will  be  one  or  two  days  less  or 
more  than  half  a  year,  acoordingly  as 
February  is  reckoned,  or  not,  one  of 
the  six.     Lord  Coke,  in  his  report  of 
Catesby*»  cage,  clearly  considers  the 
tenqmt  eemeetre  to  be  six  calendar 
months ;  (6  Co.  61 ;)  yet  Sir  George 
Crake,  in  his  report  of  that  ease,  states 
it  as  oonAdendy  to  eonsist  of  182  days ; 
and  in  ndther  report  is  the  differenee 
taken  notice   of.    Cro.  Jao.   167." 
But,  in  the  retort  of  the  same  ease  in 
Ydverton,  (p.  100,)  it  is  distinctly 
stated,  "  for  the  odd  di^  in  the  di. 
vision  of  the  year  into  hdves,  the  law 
does  not  regard  it,*'  which  Is  in  oon- 
formity  with  the  opinion  of  the  Court 
of  Common  Fleas,   (as  reported  in 
Dyer,  345  a,)  whohdd,  that  «  01  days 
make  a  quarter  of  a  year,  and  to  the 
6  hours  over  the  law  pays  no  regard.*' 
And,  upon  die  occadon  dted,  an  old 
book  of  the  Exchequer  was  shown, 
containing  the  fdlowing  note  t "  every 
quarter  of  a  year  containing  in   it 
ninety  and  one  days,  which  make  13 
weeks ;  and  half  a  year  containing 
182  days ;  but  the  year  365  days  and 
62  weeks.'*    It  should  be  observed, 
that  (fateeby^e  ease,  which  Mr.  Chris- 
tian alludes  to,  was  a  case  of  quare 
impedit,  brought  to  contest  a  bishop's 
right  to  eoDate  to  a  living ;  and  we 
have  seen,  that  in  such,  and  in  all 
other  ecdesiasticd  questions,  the  com* 
putation  is  to  be  made  by  odendar 
months.    Mr.  Christian  ftirther  men- 
tions, that,  "  from  the  cases  in  3  WUb, 
25,  and  1  T.  R.  159,  it  appears  that 
a  notice  to  a  tenant  from  year  to  year 
to  quit  the  premises,  must  be  half  a 
year,  and  not  six  cdendar  months, 
though  the  computation  by  the  latter 
would  be  more  simple  and  convenient ; 
and  that  was  understood  to  be  the 
proper  notice  by  the  Court  of  Com- 
mon Pleas,  in  2  Bl.  Rep.  1224.**  But 
in  Doe  v.  Spettee,  (6  East,  123,)  Lord 
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fractions  of  a  day^  in  order  to  avoid  disputes  (e)  (3).  Tbere^ 
fore,  if  I  am  bound  to  pay  money  on  any  certain  day,  I 
discharge  the  obligation  if  I  pay  it  before  twelve  o'clock  at 
night ;  after  which  the  following  day  commences  (4).  But 
to  return  to  estates  for  years. 

(«)  Co.  Litt.  135. 


EUenborovgh  said,  that  the  rale  of 
law,  which  oiiginaUy  was,  that  a  ten- 
ant was  entitled  to  reatanable  notice 
to  quit  his  occupancy,  received  a  pre- 
cise construction  so  long  ago  as  in  the 
reign  of  Henry  VIII.,  in  a  case  in  the 
Year  Books,  deciding  that  it  should 
be  half  ^  yM^*'  notice  (and  see  poft, 
p.  147).  The  usage  of  a  particular 
district,  howeyer,  where  the  contract 
between  landlord  and  tenant  is  en- 
tirely silent  on  the  subject,  may  make 
a  shorter  notice  sufficient.  {Webb  y. 
Phtmmerf  2  Bam.  &  Aid.  750 ;  Brovm 
y.  Burtmtkaw,  7  Dowl.  &  Ryl.  610  ; 
Senior  v.  Armytage^  Holt's  N.  P.  C. 
199). 

(3)  In  Ex  parte  Dufreene,  (1  Ves. 
&  Bea.  54,)  it  was  held,  as  it  had  pre- 
viously been  in  Wydown*t  eaee,  (14 
Yes.  88,)  that  a  commission  of  bank- 
rupt may  be  sustained,  if  it  appear  that 
the  act  of  bankruptcy  was  committed 
on  a  previous  part  of  the  same  day  on 
which  the  commission  was  sealed.  It 
is  certain,  however,  that  our  law  re- 
jects fractions  of  a  day  more  generally 
than  the  civil  law  does.  In  our  or- 
dinary courts  the  day  is,  for  most 
legal  purposes,  considered  as  a  sort 
of  indivisible  point,  so  that  no  act  done 
in  the  compass  of  it  is  more  referrible 
to  one  than  to  another  portion  there- 
of:  (Leeter  v.  Garland,  15  Ves.  257; 
Reynolde  v.  Nelwn,  5  Mad.  61 ;  Fox 
V.  Morewood,  2  Sim.  &  Stu.  326 :)  but 
there  are  cases  in  which  it  may  be  ab- 
solutely necessary  to  determine  the 
rights  of  the  parties  by  their  actual 
priority  on  one  and  the  same  day.  (Ex 
parte  D'Obree,  1  Ves.  83.)  It  was 
held  in  Bowling  v.  Foxall,  (1  BaU  & 


Beat.  196,)  as  well  as  in  Ex  parte 
Failon,  (5  T.  R.  287,)  that  whenever 
a  right  would  be  devested,  or  a  for- 
feiture incurred,  by  including  the  day 
when  an  act  was  done,  the  compnta- 
tion  will  be  made  exclusive  of  it ;  and^ 
on  the  other  hand,  in  construing  that 
section  of  the  statute  of  6  Greo.  IV.  c. 
16,  which  enacts  that  all  conveyances 
by  n  bankrupt  shall  be  invalid,  unless 
made  more  than  two  months  before 
the  issuing  of  the  commission,  it  has 
been  determined,  that  where,  under 
that  statute,  time  is  to  be  computed 
from  an  act  done,  the  day  on  which 
the  act  is  done  should  be  included  in 
the  computation :  and,  upon  this  prin- 
ciple, a  mortgage  executed  on  the  18th 
of  February  by  one,  against  whom  a 
commission  issued  on  the  1 8th  of  April 
following,  was  declared  to  be  valid, 
and  within  the  protection  of  the 
statute.  (Ex  parte  FkrguhaTf  1  MOnt. 
&  M'Arth.  8.  And  see  anie,  the 
note  to  Vol.  I.  p.  463.) 

(4)  The  application  of  the  rule  laid 
down  in  the  text  has  never  been  dis- 
puted as  concerning  ordinary  con- 
tracts ;  but  it  has  been  made  a  ques- 
tion, whether  there  be  or  not  a  diffe- 
rence between  bills  of  exchange  and 
other  contracts,  in  this  respect: 
(Lrftfy  V.  MiUe,  4  T.  R.  173 ;  Haynee 
V.  Birke,  3  Bos.  &  Pull.  602.)  It 
seems,  however,  now  to  be  established, 
that  such  a  difference  does  exist;  and 
that,  although  debts  upon  ordinary 
contracts,  (as,  for  instance,  rents,)  are 
not  due  till  the  last  instant  of  the  day ; 
(Dtgjpa  V.  Mayo,  1  Saund.  287; 
Maund*e  coie,  7  Rep.  113  ;  Wood  ^ 
Chiver's  case,   4  Leon.  180;)  still, 
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These  estates  were  originally  granted  to  mere  farmers  or  The  gnnteet  of 

11  •••     these  esUtes 

nusbandmen,  who  every  year  rendered  some  equivalent  m  were  fomeriy 

/  ,  ■'    •'  *  considered  as 

money,  provisions,  or  other  rent,  to  the  lessors  or  landlords :  5J*f  *3|^^  ®' 
but,  in  order  to  encourage  them  to  manure  and  cultivate  the 
ground,  they  had  a  permanent  interest  granted  them,  not 
determinable  at  the  will  of  the  lord.  And  yet  their  posses- 
sion was  esteemed  of  so  little  consequence,  that  they  were 
rather  considered  as  the  bailiffs  or  servants  of  the  lord,  who 
were  to  •receive  and  account  for  the  profits  at  a  settled  price,  [  *  142  ] 
than  as  having  any  property  of  their  own  (6).  And  there- 
fore they  were  not  allowed  to  have  a  freehold  estate ;  but 
their  interest  (such  as  it  was)  vested  after  their  deaths  in 
their  executors,  who  were  to  make  up  the  accounts  of  their 
testator  with  the  lord,  and  his  other  creditors,  and  were 
entitled  to  the  stock  upon  the  farm.  The  lessee's  estate 
might  also,  by  the  ancient  law,  be  at  any  time  defeated  by 
a  common  recovery  suffered  by  the  tenant  of  the  free- 
bold  (/) ;  which  annihilated  all  leases  for  years  then  sub- 
sisting, unless  afterwards  renewed  by  the  recoveror,  whose 
title  was  supposed  superior  to  his  by  whom  those  leases 
were  granted  (6). 

While  estates  for  years  were  thus  precarious,  it  is  no  won-  Being  preca- 

,.  11  i_i»i  11  nous,  estates 

der  that  they  were  usually  very  short,  like  our  modem  leases  'o'  years  were 
upon  rack  rent ;  and  indeed  we  are  told  (g)  that  by  the  an- 
cient law  no  leases  for  more  than  forty  years  were  allowable, 


(/)  Co.  litt.  46. 


(S)  Mirror,  c.  2,  i.  27 ;  Co.  Litt.  45,  46. 


bins  of  exchange,  more  especially  if 
made  payable  at  banldng  or  commer- 
dal  houses,  whose  hours  of  business 
are  fixed,  must  be  paid  within  those 
hours  ;  and  if  an  acceptor  declares  at 
eleven  o'clock  in  the  morning  that  he 
wiU  not  pay,  the  holder  is  not  bound 
to  apply  again  at  a  later  period  of  the 
day,  but  may  immediately  treat  the 
bin  as  a  dishonoured  one.  (Bx  parte 
lfo/tM,19Ves.  2l7iS.C.  1  Rose,  303; 
BwbridgeY.Mamun,  3  Campb.  194.) 

(5)  See  Vol.  III.  p.  157. 

(6)  At  this  day,  the  same  just  rule 
preraili  in  every  case  of  recovery  by 
bond  fide  suit,  where  the  title  of  the 
recoveror  is  prior  to  that  of  the  tenant 


for  years  ;  and  the  principle  of  the  old 
doctrine  went  no  further.  (Flower  v. 
Bigden,  Cro.  Eliz.  284  ;  Pledgardv. 
Laiet  Cro.  Eliz.  718.) 

From  the  slight  consideration, 
originally  attached  to  the  interests  of 
termors  for  years,  that  principle  of  law 
was  very  naturally  deduced,  which 
holds  that  the  possession  of  the  tenant 
is  the  possession  of  the  reversioner. 

Fictitious  recoveries,  as  a  mere 
mode  of  assurance,  have  been  abolished 
since  this  note  was  first  published,  and 
a  more  simple  mode  of  effecting  the 
same  end  substituted,  by  the  statute 
of  3  &  4  Gul.  IV.  c.  74. 
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because  any  longer  pbdsession  (eapecially  when  ghren  with- 
out any  livery  declaring  the  nature  and  duration  of  the  es- 
tate) might  tend  to  defeat  the  inheritance.  Yet  this  law,  if 
erer  it  ezistedy  was  soon  antiquated ;  for  we  may  observe  hi 
Madox's  collection  of  ancient  instruments,  some  leases  for 
years  of  a  pretty  early  date,  which  considerably  exceed  that 
period  (A):  and  long  terms,  for  three  hundred  years  or  a 
thousand,  were  certainly  in  use  in  the  time  of  Ed  w.  III.  (i), 
and  probably  of  Edward  I.  (A).  But  certainly,  when  by  the 
statute  21  Hen.  VIII.  c.  15,  the  termor  (that  is,  he  who  is 
entitled  to  the  term  of  years)  was  protected  against  these 
fictitious  recoveries,  and  his  interest  rendered  secure  and 
permanent,  long  terms  began  to  be  more  frequent  than  be-» 
fore;  and  were  afterwards  extensively  introduced,  being 
found  extremely  convenient  for  family  settlements  and  mort* 
gages :  continuing  subject,  however,  to  the  same  rules  of 
[  *  143  ]  succession,  *and  with  the  same  inferiority  to  freeholds,  as 
when  they  were  little  better  than  tenancies  at  the  will  of  the 
landlord. 
What  consti-  Evcrv estate  which  must  expire  at  a  period  certain  and  pr&« 

tutes  on  estate       g*        ■»    %  i  ■  i«  At*  ^^v 

for  yean.  fixcd,  by  whatever  words  created,  is  an  estate  for  years(7)» 

And  therefore  this  estate  is  frequently  called  a  term,  ter- 
minus, because  its  duration  or  continuance  is  bounded, 
limited,  and  determined :  for  every  such  estate  must  have  a 
certain  beginning,  and  certain  end  (/).  But  id  cerium  est, 
quod  cerium  reddi  potest :  therefore,  if  a  man  make  a  lease 
to  another,  for  so  many  years  as  J.  S.  shall  name,  it  is  a 
good  lease  for  years  (m) ;  for  though  it  is  at  present  uncer- 
tain, yet  when  J.  8.  hath  named  the  years,  it  is  then  re- 
duced to  a  certainty.  If  no  day  of  commencement  is  named 
in  the  creation  of  this  estate,  it  begins  from  the  making,  or 
delivery,  of  the  lease  (n).  A  lease  for  so  many  years  as 
J.  S.  shall  live,  is  void  from  the  beginning  (o);  for  it  is 


(k)  Madox   FonmilaM  ABgHeui.  daunoMtor,  42.  Spdiation,  6. 

No.  239,  fed.  140.  DemlM  for  eighty  {Jk)  Stet.  of  Moitmun,  7  Bdw.  I. 

yeanf  21  Rkk.  II Und.  No.  (/)  Ck>.  litt  45. 

245,  {6L  146,  for  the  like  term.  A.  D.  (m)  6  Rep.  35. 

1429 Ibid.  No.  24S,  feL   14S,  (n)  Co.  Utt  46. 

for  fifty  yeurt,  7  Edw.  IV.  (o)  Ibid.  45. 

(t)  32  Am.  pi.  6.  Bro.  Abr.  t.  Mor- 


(7)  See  ante,  the  note  to  p.  140. 
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neitbef  certain^  nor  can  ever  be  reduced  to  a  certainty^ 
during  the  continuance  of  the  leHse.  And  the  same  doc*- 
trine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  continue  parson  of  Dale ;  for  this 
b  still  more  uncertain.  But  a  lease  for  twenty  or  more 
years,  if  J.  S.  shall  so  long  live,  or  jf  he  should  so  long 
continue  parson^  is  good  (p) :  for  there  is  a  certain  period 
fixed,  beyond  which  it  cannot  last ;  though  it  may  determine 
sooner,  on  the  death  of  J.  S.,  or  his  ceasing  to  be  parson 
there. 

We  have  before  remarked,  and  endeavoured  to  assign  the  ^^  mli^to' 
reason  of,  the  inferiority  in  which  the  law  places  an  estate ^Si^^^li^ 
for  years,  when  compared  with  an  estate  for  life,  or  an  in-  aieaseforufe.' 
beritance :  observing,  that  an  estate  for  life,  even  if  it  be  pur 
outer  vie  (8),  is  a  freehold ;  but  that  an  estate  for  a  thousand 
years  is  only  a  chattel  (9),  and  reckoned  part  of  the  personal 
estate  (q).     Hence  it  follows,  that  a  lease  for  years  may  be 
made  to  commence  infttturo,  though  a  lease  for  life  cannot 
(10).  As,  if  I  grant  lands  to  Titius  to  hold  from  Michaelmas 
next  for  *twenty  years,  this  is  good ;  but  to  hold  from    L  *  144  J 
Michaelmas  next  for  the  term  of  his  natural  life,  is  void. 
For  no  estate  of  freehold  can  commence  in  future  ;  because 
it  cannot  be  created  at  common  law  without  livery  of  seisin, 
or  corporal  possession  of  the  land ;  and  corporal  possession 
cannot  be  given  of  an  estate  now,  which  is  not  to  commence 
now,  but  hereafter  (r).    And,  because  no  livery  of  seisin  is 

(jt)  Co.  litt.  46.  (9)  Ibid.  (r)  5  Rep.  94. 


(8)  See  imh^  p.  120,  and  jM«#,  pp.  of  met,  liveryofteiclii  Is  not  required; 
258,  ei  9tq,  in  such  cases,  a  freehold  interest  may 

(9)  Seepoit,  p.  386.  be  effectually  limited  to  commence  m 

(10)  For,  a  chattel  interest  for  years  futuro ;  but  the  seisin  wiU  remain  in 
eoQcems  the  occupatioa  only ;  bat  a  the  grantor,  till  it  can  rest  according 
lease  for  life,  if  made  by  a  common  to  the  form  of  the  limitation,  so  that 
law  conyeyance,  requires  liTcry  of  sei-  it  will  nerer  be  in  abeyance ;  therefDi^i 
sin,  provided  the  estate  leased  consist  there  will  always  be  an  immediate 
of  a  corporeal  hereditament,  of  which  tenant  of  the  freehold,  to  answer  any 
the  lessor  has  the  possession  as  weQ  as  praeipt  at  the  suit  of  strangers,  and 
the  seisin.  Where  the  estate  consists  to  render  to  the  lord  the  returns  of  the 
of  incorporeal  hereditaments,  seisin,  feud ;  which  considerations  were  the 
of  course,  cannot  be  given ;  and  where  foundation  of  the  rule  of  the  common 
the  freehold  interest  is  granted  by  law,  that  a  freehold  cannot  be  created 
bargain  and  nla,  or  other  assurance  to  commence  in  Juturo.  (Watk.  on 
taking  effect  by  virtue  of  the  statute  Convey.,  ch.  3,  Prest.  ed.) 
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necessary  to  a  lease  for  years,  such  lessee  is  not  said  to  be 
seised,  or  to  have  true  legal  seisin  of  the  lands.  Nor  indeed 
does  the  bare  lease  vest  any  estate  in  the  lessee ;  but  only 
gives  him  a  right  of  entry  on  the  tenement,  which  right  is 
called  his  interest  in  the  term,  or,  interesse  termini :  but 
when  he  has  actually  so  entered,  and  thereby  accepted  the 
grant,  the  estate  is  then,  and  not  before,  vested  in  him,  and 
he  is  possessed,  not  properly  of  the  land,  but  of  the  term  of 
years  {s) ;  the  possession  or  seisin  of  the  land  remaining  still 
in  him  who  hath  the  freehold.  Thus  the  word,  term,  does 
not  merely  signify  the  time  specified  in  the  lease,  but  the 
estate  also  and  interest  that  passes  by  that  lease ;  and  there- 
fore the  term  may  expire,  during  the  continuance  of  the  time ; 
as  by  surrender,  forfeiture,  and  the  like.  For  which  reason, 
if  I  grant  a  lease  to  A.  for  the  term  of  three  years,  and  after 
the  expiration  of  the  said  term  to  B.  for  six  years,  and  A. 
surrenders  or  forfeits  his  lease  at  the  end  of  one  year,  B/s 
interest  shall  immediately  take  effect :  but  if  the  remainder 
had  been  to  B.  from  and  after  the  expiration  of  the  said  three 
years,  or  from  and  after  the  expiration  of  the  said  time,  in 
this  case  B.'s  interest  will  not  commence  till  the  time  is  fully 
elapsed,  whatever  may  become  of  A.'6  term  (t)* 
Traantforyeut      Tenant  for  term  of  years  hath  incident  to  and  inseparable 

is  entitled  to  the  /.  ,  .         ,  ,      *',  .    ,  ,  '^ 

same  estovers  as  trom  his  estate,  uuless  bv  special  a&rreement,  the  same  esto- 

tenant  for  life.  ^iivi-i  i.  ii  i^vi  /.i-*. 

vers  (11)  which  we  tormerly  observed  (u)  that  tenant  for  life 
was  entitled  to ;  that  is  to  say,  house-bote,  fire-bote,  plough- 
bote,  and  hay-bote  (to) ;  terms  which  have  been  already  ex- 
plained (x). 
[  *  145  ]  *  With  regard  to  emblements  (12),  or  the  profits  of  lands 
Where  a  lease     sowcd  bv  tenant  for  vears,  there  is  this  difference  between 

for  yean  is  cer-    ,.  ,  /»i.ni  i  i  n  n 

tain,  the  tenant  him  and  tenant  for  life  :  that  where  the  term  of  tenant  for 

is  not  entitled  to  -  ,  .    .    ^  •rf»iT_ii/»  -mir*  i 

emhiements;      years  dcpeuds  upou  a  certainty,  as  if  he  holds  from  Midsum- 

where  it  depends  mer  for  ten  ycars,  and  in  the  last  year  he  sows  a  crop  of 
ugonanunoer-    ^^^^  ^^j  '^^  -^  ^^^  ^jp^  ^^^  ^^^  bcforc  Midsummcr, the  end 

of  his  term,  the  landlord  shall  have  it  (13);  for  the  tenant 

(«)  Co.  Litt.  46.  (v)  Co.  Litt.  45. 

(0  Ibid.  45.  (jt)  Page  35. 

'  (u)  Page  122. 


(11)  See  ante,  pp.  34   and  122,  (12)  See  on/e,  p,  122,  note  (7). 

with  the  notes  thereto.  (13)  Unless  a  custom  prevails  in 
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knew  the  expiration  of  his  term,  and  therefore  it  was  his 
own  folly  to  sow  what  he  never  could  reap  the  profits  of  (y). 
But  where  the  lease  for  years  depends  upon  an  uncertainty : 
asy  upon  the  death  of  the  lessor,  beiog  himself  only  tenant 
for  life,  or  being  a  husband  seised  in  right  of  his  wife ;  or  if 
the  term  of  years  be  determinable  upon  a  life  or  lives ;  in  all 
these  cases  the  estate  for  years  not  being  certainly  to  expire 
at  a  time  foreknown,  but  merely  by  the  act  of  God,  the 
tenant,  or  his  executors,  shall  have  die  emblements  in  the 
same  manner  that  a  tenant  for  life  or  his  executors  shall  be 
entitled  thereto  (z).  Not  so,  if  it  determine  by  the  act  of 
the  party  himself :  as  if  tenant  for  years  does  any  thing  that 
amounts  to  a  forfeiture :  in  which  case  the  emblements  shall 
go  to  the  lessor  and  not  to  the  lessee,  who  hath  determined 
his  estate  by  his  own  default  (a)  (14). 

II.  The  second  species  of  estates  not  freehold,  are  estates 
at  wiU.    An  estate  at  will  is  where  lands  and  tenements  are  n.-  isstates  at 
let  by  one  man  to  another,  to  have  and  to  hold  at  the  will  lauds.  &c  are 
of  the  lessor ;  and  the  tenant  by  force  of  this  lease  obtains  hoM  at  uie  wui 
possession  (i).     Such  tenant  hath  no  certain  indefeasible 
estate,  nothing  that  can  be  assigned  by  him  to  any  other; 
because  the  lessor  may  determine  his  will,  and  put  him  out 
whenever  he  pleases.     But  every  estate  at  will  is  at  the  will 
of  both  parties,  landlord  and  tenant ;  so  that  either  of  them 
may  determine  his  will,  and  quit  his  connexions  with  the 
other  at  his  own  pleasure  (c)  (15).    Yet  this  must  be  un« 


of  the  leMor. 


(y)  Litt.  s.  68. 
(j)  Co.  litt.  56. 
(«)  n>id.  55. 


(b)  litt.  B.  68. 

(c)  Co.  Litt.  55. 


the  district  where  the  land  is  ritaated, 
that  ibe  tenant  shaU  be  entitled  to  an 
outgoing  crop. 

(14)  When  a  woman,  who  is  entitled 
to  tenancy  durante  viduitaie  only,  sows 
com,  and  marries  before  it  is  cut,  she 
is  clearly  not  entitled  to  the  emble- 
ments, if  the  land  be  in  her  own  oc- 
cupation ;  but  if  she  lutd  let  the  land 
before  her  marriage,  and  her  lessee 
had  sown  it,  some  doubt  may  exist 
whether  he  would,  or  would  not,  be 
allowed  to  enjoy  the  benefit  of  his  in- 
dustry and  manuranoe.   In  the  report 

VOL.   II. 


of  OUnuPt  ease,  by  Lord  Coke,  (5  Rep. 
116,)  he  says,  **  the  lessee  shall  not 
have  the  emblements;  for,  although 
his  estate  is  determined  by  the  act  of 
a  stranger,  yet  he  shall  not  be  in  a 
better  condition  than  his  lessor  was." 
But,  in  the  reports  of  what  appears  to 
be  the  same  case,  in  Goldsborough,  (p. 
189,)  and  in  Cro.  Ella.  (p.  460,)  a 
different  doctrine  is  stated. 

A  parson  who  rengnt  his  liTing  is 
not  entitled  to  emblements.  (Buiwer 
▼.  Bulwer,  2  Barn.  &  Aid.  471.) 

(15)  Mr.  Christian,  in  his  note  upon 

B 
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derstood  with  some  restriction.  For,  *  if  the  tenant  at  will 
sows  his  land,  and  the  landlord,  before  the  com  is  ripe,  or 
before  it  is  reaped,  puts  him  out,  yet  the  tenant  shall  have 
the  emblem^its,  and  free  ingress,  egress,  and  regress,  to  cut 
and  carry  away  the  profits  (d).  And  this  for  the  same  rea- 
son, upon  which  all  the  cases  of  emblements  turn  (16) ;  viz. 

((f)  Co.  litt.  56. 


this  passage  of  the  text,  intimates, 
that  all  estates,  which  are  said  to  be 
holden  at  will,  are  now  properly  con- 
stnied  to  enure  as  tenancies  from  year 
to  year :  and  he  cites  as  his  authority 
the  case  of  Clayiim  ▼.  JNakejf.  (8  T. 
R.  3.)  Bat,  in  that  case,  the  tenant 
had  held  the  premisesf  or  several  years; 
and  we  may  collect  from  Thunder  ▼. 
Beieher,  (3  East,  451,)  that,  by  pay- 
ment of  an  annual  rent,  which  had  been 
received  by  the  landlord,  an  implied 
tenancy  from  year  to  year  had  been 
raised,  though  the  tenant  was  origi- 
naUy  let  in  under  an  invalid  lease.  So, 
in  Doe  v.  Leee,  (2  W.  BU.  1173,) 
Chief  Justice  De  Grey  said,  all  leases 
for  uncertain  terms  are  primd  facie, 
leases  at  will ;  it  is  the  reservation  of 
an  annual  rent  that  turns  them  into 
leases  from  year  to  year.  And  though 
there  is  an  obiter  dictum  ascribed  to 
Lord  Mansfield,  in  the  report  of  Tim- 
mm$  V.  RowUion,  (3  Burr.  1609,) 
where  his  Lordship  is  represented  to 
have  said  that,  '*  leases  at  will,  in  the 
strict  legal  notion  of  a  lease  at  will, 
exist  only  nominally,"  (the  word  in 
Bnrr.  is  notionaUy,  but  that  is  pretty 
certainly  a  mere  misprint,)  "  and  have 
been  succeeded  by  another  species  of 
contract  which  is  less  inconvenient  ;*' 
still,  this  incidental  observation 
(though  it  has  called  forth  no  tem- 
perate vituperation  from  Mr.  Wat- 
kins,  in  his  Elem.  of  Conv.  14,)  must, 
In  fairness,  be  understood,  not  literal- 
ly, but  as  meaning  no  more  than  what 
all  the  cases  on  the  subject  prove, 
namely,  that  our  courts  are  disposed 
to  construe  estates  to  be  terms  from 
year  to  year,  rather  than  to  be  estates 


at  wiU,  as  being,  for  general  purposes, 
the  most  convenient  constructioB, 
when  the  terms  of  the  contract  do  not 
exclude  it.  But,  in  the  case  of  A'cAord* 
▼.  LoHffridffe,  (4  Tftunt.  131,)  Cbief 
Justice  Mansfield  said,  "  you  must 
find  some  act  of  Parliament,  or  some 
decision  of  the  courts,  that  two  per- 
sons cannot  agree  to  make  a  tenancy 
at  will.  Hare  you  any  case  where  the 
courts  have  declared  that  there  must 
be  a  tenaaoy  from  year  to  year,  the 
parties  having  expressly  agreed  that 
the  holding  shall  be  as  long  as  both 
parties  please  ?  If  there  were  a  ge- 
neral letting  at  a  yearly  rent,  though 
payable  half  yearly,  or  quarterly,  and 
though  nothing  were  said  about  the 
duration  of  the  term,  it  is  an  implied 
letting  from  year  to  year.  But  if  two 
parties  agree  that  the  one  should  let, 
and  the  other  shall  bold,  so  long  as 
both  parties  please,  that  is  a  holding 
at  will,  and  there  is  nothing  to  hinder 
parties  from  making  svch  an  agree- 
ment." With  this  doctrine  Heath 
and  Chambre,  J.  J.  agreed  ;  and  de- 
nied the  proposition,  that  at  this  day 
there  is  no  such  thing  as  a  tenancy  at 
will.  The  case  of  Timmmu  v.  RowH* 
eon  is  alluded  to  in  Johmetone  v.  Hud' 
dieetone,  (4  Bam.  &  Cress.  937  ; 
8.  a  Dowl.  &  Ryl.  421 ;)  with  an 
intimation  that  it  was  not  neceasary 
to  give  the  tenant  any  notice  whatever 
to  quit.  Every  lease  at  will  is  deter- 
minable at  the  pleasure  of  either  party, 
though  it  be  eiprasaed  in  the  grant  to 
be  at  the  will  of  one  of  them  only. 
{Carpentm'  v.  Ooiiime,  Moor,  775.) 

(16)  See  mUe,  p.  122,  note ;  and  also 
the  last  note  but  one. 
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the  point  of  uncertainty :  since  the  tenant  could  not  posBi- 
bly  know  when  his  landlord  would  determine  his  will,  and ' 
therefore  could  make  no  proyision  against  it ;  and  haying 
sown  the  land,  which  is  for  the  good  of  the  public,  upon 
a  reasonable  presumption,  the  law  will  not  suffer  him  to  be 
a  loser  by  it.  But  it  is  otherwise,  and  upon  reason  equally 
good,  where  the  tenant  himself  determines  the  will ;  for  in 
this  case  the  landlord  shall  have  the  profits  of  the  land  («). 

What  act  does,  or  does  not,  amount  to  a  determination  of  Aato  whttde- 
the  will  on  either  side,  has  formerly  been  matter  of  great  via 
debate  in  our  courts.  But  it  is  now,  I  think,  settled,  that 
(besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer :  which  must 
either  be  made  upon  the  land(/),  or  notice  must  be  given 
to  the  lessee)  (^)  the  exertion  of  any  act  of  ownership  by 
the  lessor,  as  entering  upon  the  premises  and  cutting  tim- 
ber (i),  taking  a  distressfor  rent  and  impounding  it  thereon 
(t),  or  making  a  feoffment,  or  lease  for  years  of  the  land  to 
commence  immediately  (k) ;  any  act  of  desertion  by  the 
lessee,  as  assigning  his  estate  to  another,  or  committing  , 
waste,  which  is  an  act  inconsistent  with  such  a  tenure  (/) ; 
or,  which  is  inatar  ommumf  the  death  or  outlawry  of  either 
lessor  or  lessee  (m) ;  puts  an  end  to  or  determines  the  estate 
at  will. 

The  law  is,  however,  careful,  that  no  sudden  determina-  ^^Jfed^^il 
tion  of  the  will  by  one  party  shall  tend  to  the  manifest  and  f^^ll^l^^ 
unforeseen  preiudice  of  the  other.    This  appears  in  the  case  tenancy  from 

r     J  ^  r  r  ^  year  to  year, 

of  •emblements  before  mentioned;  and,  by  a  parity  of  rea-  r  «  j^y  n 
son,  the  lessee,  after  the  determination  of  the  lessor's  will, 
shall  have  reasonable  ingress  and  egress  to  fetch  away  his 
goods  and  utensils  (n).  And,  if  rent  be  payable  quarterly 
or  half-yearly,  and  the  lessee  determines  the  will,  the  rent 
shall  be  paid  to  the  end  of  the  current  quarter  or  half-year 
(o).  And,  upon  the  same  principle,  courts  of  law  have  of 
late  years  leaned  as  much  as  possible  against  construing 
demises,  where  no  certain  term  is  mentioned,  to  be  tenan- 
cies at  will ;  but  have  rather  held  them  to  be  tenancies  from 

(c)  Go.  Utt.  55.  (k)  1  RoU.  Abr.  S^ ;  2  Lav.  SS. 

(/)  n>ia.  (0  Co.  Litt.  55. 

(^)  1  Ventr.  24S.  (m)  5  Rep.  116 ;  Co.  Litt.  57,  62. 

(k)  Co.  Litt.  55.  (»)  litt.  8.  69. 

(0  Ibid.  57.  (o)  Silk.  414  ;  1  Sid.  339. 

R  2 
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year  to  year  so  long  as  both  parties  please,  especially  where 
'  an  annual  rent  is  reserved :  in  which  case  they  will  not 
suffer  either  party  to  determine  the  tenancy  even  at  the  end 
of  the  year,  .without  reasonable  notice  to  the  other,  which 
is  generally  understood  to  be  six  months  (p)  (17)  (18). 

(p)  ThiB  kind  of  lease  was  in  use  afl     have  been  reqoired  to  detennine  it. 
long  ago  as  the  reign  of  Henry  Till.,     (T.  13  Hen.  VIII.  15,  16.) 
when  half  a  year's  notice  seems  to 


(17)  See  ante,  the  note  top.  141.  parties,  from  the  conversation  which 

(18)  Mr.  Christian  obsenres,  **  the  passed  upon  deUrering  the  notice,  was 
learned  judge,  in  the  text,  tells  us,  the  held  not  to  inralidate  it.  7  T.  R.  64. 
notice  must  be  Hx  numtha,  and  in  the  "  It  is  now  determined,  that  if  a 
note  ha(fa  years  but  it  is  demy  an,  landlord  gives  notice  to  qnit,  and  after- 
or  half  a  year,  in  the  13  Hen.  YIII.  wards  receives  rent  for  the  time  subse- 
15.  The  notice  must  be  to  quit  at  the  quent  to  the  end  of  the  year,  it  is  a 
end  of  the  year.  1  T.  R.  159.  The  waiver  of  the  notice,  it  being  a  dear 
time  specified  in  the  notice  will  be  acknowledgment  and  affirmance  of  the 
presumed  to  be  the  end  of  the  year,  tenancy.  6  T.  R.  219.  And  a  distress 
unless  the  contrary  is  shown.  lb.  If  for  such  rent  will  not  admit  of  any 
the  notice  is  not  good  for  one  year,  it  other  explanation,  and  is  also  an  nn- 
is  not  good  for  the  next,  it  being  sup-  equivocal  waiver  of  the  notice.  H.  Bl. 
posed  that  the  landlord  has  waived  it.  Rep.  311. 

2  Bro.  161.  The  defect  of  notice  can-  '*  Where  a  parol  lease  is  void,  with 

not  be  set  up  by  a  tenant  who  con-  respect  to  the  duration  of  the  term,  by 

troverts  the  title  of  the  landlord.  lb.  the  statute  of  frauds,  yet  the  tenant 

**  Where  part  of  the  premises  was  holds  from  year  to  year,  according  to 

entered  upon  at  Candlemas,  end  part  the  time  he  was  to  quit,  agreed  upon 

at  May-day,  but  the  rent  was  payable  by  that  parol  lease.  5  T.  R.  471. 

at  Lady- day,  it  was  held  that  a  notice  '*  It  is  not  necessary  to  give  notiee 

to  quit  half  a  year  before  Lady-day  to  produce  the  original  notice  to  quit, 

was  sufficient  for  the  whole.  2  Bl.  Rep.  but  a  copy  of  it  is  evidence.  Mr.  Jus- 

1224.  tice  Wilson,  at  York,  held  it  was  ne- 

<•  Though  the  tenant  does  not  object  cessary,  but  having  consulted  the  rest 

to  the  insufficiency  of  the  notice  at  the  of  the  judges,  they  were  of  opinion  it 

time,  he  is  not  precluded  from  taking  was  not  necessary ;  and  in  the  foUow- 

advantage  of  it  afterwards  at  the  trial,  ing  year,  in  another  cause  at  York,  he 

4  T.  R.  361.  decided  agreeably  to  that  opinion. 

'*  A  delivery  of  the  notice  to  the  ''  Mr.  Justice  Chambre,  at  Carlisle, 

tenant's  maid-servant  at  his  house,  1802,  after  debate  and  consideration, 

though  not  upon   the  premises,   the  held  the  same  respecting  a  notice  not 

contents  of  which  were  explained  to  to  come  upon  the  plaintiff's  grounds 

her,  was  held  a  sufficient  service  of  the  to  kill  game,  and  certified  that  it  was 

notice,  as  the  jury  might  presume  that  a  wilful  trespass, 

she  gave  it  afterwards  to  her  master.  "  So  ti  copy  of  an  attorney's  bill,  de- 

4  T.  R.  464.  livered  to  the  defendsnt,  may  be  read 

"A  mistake  in  the  notice,  in  writing  in  evidence  without  proof  of  notice  to 

1795  for  1796,  as  the  later  date  clear-  produce  the  origin^ ;   the  nature  of 

ly  appeared  to  be  the  intention  of  the  the  sction  in  these  cases  being  equi- 
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There  is  one  species  of  estates  at  will  that  deserves  a  more  ^'^^^^^^^ 
particular  regard  than  any  other ;  and  that  is,  an  estate  held 
by  copy  of  court-roll ;  or,  as  we  usually  call  it,  a  copyhold 
estate  (19).  This,  as  was  before  observed  (9),  was  in  its 
original  and  foundation  nothing  better  than  a  mere  estate  at 
will.  But  the  kindness  and  indulgence  of  successive  lords 
of  manors  having  permitted  these  estates  to  be  enjoyed  by 
the  tenants  and  their  heirs,  according  to  particular  customs 
established  in  their  respective  districts ;  therefore,  though 
they  still  are  held  at  the  will  of  the  lord,  and  so  are  in  gene- 
ral expressed  in  the  court  rolls  to  be,  yet  that  will  is  quali- 
fied, restrained,  and  limited,  to  be  exerted  according  to  the 
custom  of  the  manor.  This  custom  being  suffered  to  grow 
up  by  the  lord,  is  looked  upon  as  the  evidence  and  inter- 
preter of  his  will :  his .  will  is  no  longer  arbitrary  and  pre- 
carious; but  fixed  and  ascertained  by  the  custom  to  be 
the  same,  and  no  other,  that  has  time  out  of  mind  been  ex- 
ercised and  declared  by  his  ancestors.  A  copyhold  tenant 
is  therefore  now  fall  as  properly  a  tenant  by  the  custom,  as 
a  tenant  at  will ;  the  custom  ^having  arisen  firom  a  series  [-  *  148  ] 
of  uniform  wills.  And  therefore  it  is  rightly  observed  by 
Calthorpe(r),  that  *^  copyholders  and  customary  tenants  dif- 
''  fer  not  so  much  in  nature  as  in  name ;  for  although  some 
**  be  called  copyholders,  some  customary,  some  tenants  by 
*^  the  yirge,  some  base  tenants,  some  bond  tenants,  and  some 
'^  by  one  name  and  some  by  another,  yet  do  they  all  agree 
**  in  substance  and  kind  of  tenure :  all  the  said  lands  are 
holden  in  one  general  kind,  that  is,  by  custom  and  conti- 
nuance of  time ;  and  the  diversity  of  their  names  doth  not 
''  alter  the  nature  of  their  tenure.'' 


ii 


u 


(j)  Page  93. 


(r)  On  copyholdsi  51,  54. 


▼alent  to  such  notice.  2  Bos.  &  Pa],. 
237. 

"  It  does  not  seem  necessary  that  a 
notice  to  quit  a  tenancy  from  year  to 
year,  or  not  to  come  upon  another's 
ground  to  puisne  game,  should  be  in 
writing ;  but  perhaps  it  is  most  conve- 
nient to  deliver  a  written  notice  by  a 
witness  who  preserves  a  copy  of  it. 

"  The  following  notice  to  a  tenant 
from  year  to  year  to  quit,  was  ap> 


proved  by  Lord  Kenyon : — *  To  quit 
'  at  Lady-day,  or  at  the  end  of  the  year 
'  when  your  tenancy  expires,  and  if 
'  there  is  not  six  months  between  the 
'  time  of  the  delivery  of  this  notice 

*  and  the  end  of  this  present  year,  then 

*  yon  will  quit  at  the  end  of  the  en- 
'  suing  year.*  " — Ch. 

(19)  See  ttniCt  tlie  3d  sect,  of  chap- 
ter 6,  (pp.  90^98,)  with  the  notes 
thereto. 
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Of  the  natuTC  of      Almost  everv  copyhold  tenant  beine  thereibie  thus  tenant 

the  interest  of  a  .  .,,      ^    /     ,  '^^  ..  S^^  ^   - 

copyhold  tenure  at  the  Will  Of  the  lord  accordiDg  to  the  custom  of  the  manor ; 
which  costoms  differ  as  much  as  the  humour  and  temper  of 
the  respective  ancient  lords^  (from  whence  we  may  account 
for  their  great  variety,)  such  tenant,  I  say,  may  have,  so  far 
as  the  custom  warrants,  any  other  of  the  estates  or  quanti- 
ties of  interest,  which  we  have  hitherto  considered,  or  may 
hereafter  consider,  and  hold  them  united  with  this  cus- 
tomary estate  at  will.  A  copyholder  may,  in  many  manors, 
be  tenant  in  feensimple,  in  fee-tail,  for  life,  l^  the  curtesy,  in 
dower,  for  years,  at  sufferance,  or  on  condition :  subject, 
however,  to  be  deprived  of  these  estates  upon  the  concur- 
rence of  tliose  circumstances  which  the  will  of  the  lord, 
promulged  by  immemorial  custom,  has  declared  to  be  a 
forfeiture  or  ai)solute  determination  of  those  interests ;  as  in 
some  manors  the  want  of  issue  male,  in  others  the  cutting 
down  timber,  the  non-payment  of  a  fine,  and  the  like.  Yet 
none  of  these  interests  amount  to  freehold ;  for  the  free- 
hold of  the  whole  manor  abides  always  in  the  lord  only(«), 
who  hath  granted  out  the  use  and  occupation,  but  not  the 
corporal  seisin  or  true  legal  possession,  of  certain  parcels 
thereof  to  these  his  customary  tenants  at  will. 

The  freehold  of       The  reasou  of  oriffinally  grantinec  out  this  complicated 

the  manor  i«  still  -  .     ,      -.    ,  ,  .1     .   ,v  1     i«         •  1        ^ 

in  the  lord.  kmd  of  mtcpest,  so  that  the  same  man  shall,  with  regard  to 
the  same  land,  be  at  one  and  the  same  time  tenant  in  fee- 
[  *  149  ]  ^simple,  and  also  tenant  at  the  lord's  will,  seems  to  have 
arisen  from  the  nature  of  villenage  tenure ;  in  which  a  grant 
of  any  estate  of  freehold,  or  even  for  years  absolutely,  was 
an  immediate  enfranchisement  of  the  villein  {t).  The  lords, 
therefore,  though  they  were  willing  to  enlarge  the  interest  of 
their  villeins,  by  granting  them  estates  which  might  endure 
for  their  lives,  or  sometimes  be  descendible  to  their  issue, 
yet  not  caring  to  manumit  them  entirely,  might  probably 
scruple  to  grant  them  any  absolute  freehold ;  and  for  that 
reason  it  seems  to  have  been  contrived,  that  a  power  of  re- 
sumption at  the  will  of  the  lord  should  be  annexed  to  these 
grants,  whereby  the  tenants  were  still  kept  in  a  state  of 
villenage,  and  no  freehold  at  all  was  conveyed  to  them  in 
their  respective  lands  :  and  of  course,  as  the  freehold  of  all 
lands  must  necessarily  rest  and  abide  somewhere,  the  law 

(«)  Litt.  B.  81 ;  2  Inst.  325.  (/)  Mirr.  c.  2,  a.  28 ;  litt.  8.  204,  5»  6. 
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supposed  it  still  to  continue  and  reftiain  in  the  lord.  Af- 
terwardsy  when  these  villeins  became  modern  copyhoiderSy 
and  bad  acquired  by  custom  a  sure  and  indefeasible  estate 
in  th^  lands,  on  performing  their  usual  services,  but  yet 
continued  to  be  stiled  in  their  admissions  tenants  at  the  will 
of  the  lord — the  law  still  supposed  it  an  absurdity  to  allow, 
that  such  as  were  thus  nominally  tenants  at  will  could  have 
any  freehold  interest ;  and  therefore  continued,  and  now 
continues  to  determine,  that  the  freehold  of  lands  so  bolden 
abides  in  the  lord  of  the  manor,  and  not  in  the  tenant ;  for 
though  he  reaUy  holds  to  him  and  his  heirs  for  ever,  yet  he 
is  also  said  to  hold  at  another's  will.  But  with  regard  to 
certain  other  copyholders,  of  free  or  privileged  tenure  (20), 
which  are  derived  from  the  ancient  tenants  in  vUlein-socage, 
and  are  not  said  to  hold  at  the  will  of  the  lord,  but  only 
according  to  the  custom  of  the  manors  there  is  no  such  ab- 
surdity in  allowing  them  to  be  capable  of  enjoying  a  free- 
bold  interest :  and  therefore  the  law  doth  not  suppose  the 
freehold  of  such  lands  to  rest  in  the  lord  of  whom  they  are 
holden,  but  in  the  tenants  themselves  (u) ;  who  are  some- 
times called  customary  freeholders^  being  allowed  to  have  a 
freehold  interest^  though  not  a  freehold  tenwre. 

♦However,  in  common  cases,  copyhold  estates  are  still  [  •ISO  ] 
ranked  (for  the  reasons  above-mentioned)  among  tenancies 
at  will ;  though  custom,  which  is  the  life  of  the  common 
law,  has  established  a  permanent  property  in  the  copy«^ 
iK^ders,  who  were  formerly  nothing  better  than  bondmen, 
equal  to  that  of  the  lord  himself,  in  the  tenements  holden 
of  the  manor  ;  nay,  sometimes  even  superior ;  for  we  may 
now  look  upon  a  copyholder  of  inheritance,  with  a  fine 
certain,  to  be  little  inferior  to  an  absolute  freeholder  in 
point  of  interest,  and  in  other  respects,  particularly  in  the 
clearness  and  security  of  his  title,  to  be  frequently  in  a  bet- 
ter situation. 

III.  An  estate  at  ^tf^eranee,  is,  where  one  comes  into  pos-  iii.  Estate  by 
session  of  land  by  lawful  title,  but  keeps  it  afterwards  with-  vh«re  one  in 

(«)  Fiti.  Abr.  tit.  Corone,  310 ;  Cro.   Car.   229 ;  1  Roll.   Abr.   562 ; 

Coston,  12 ;  Bro.  Abr.  tit.  Custom,  2  Yentr.  143 ;    Carth.   432 ;    Lord 

2,  17  ;  Tenant  per  copie,  22  ;  9  Rep.  Raym.  1225. 
76 ;  Co.  Idtt.  59 ;  Co.  Copyh.  a.  32  ; 


(20)  See  on/e,  the  4th  sect,  of  chapter  6,  (pp.  98^101,)  with  the  notes  thereto. 
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Eosscflsion  of 


ind  lawfuUi 


out  any  title  at  all.    As.  if  a  man  takes  a  lease  for  a  year. 

ii?]^^Jfte^  h     ^^^*  ^^^  ^^  ^^^  ^  expired,  continues  to  bold  the  premises 
expiration  of  hi«  without  any  fresh  leave  from  the  owner  of  the  estate.    Or, 

term  without         .^  111  mi  1    j-  1  •!. 

title.  it  a  man  maketh  a  lease  at  will  and  dies,  the  estate  at  will 

is  thereby  determined  :  but  if  the  tenant  continueth  posses- 
sion,  he  is  tenant  at  sufferance  (v)  (2 1 ).  But,  no  man  can  be 
tenant  at  sufferance  against  the  king,  to  whom  no  laches^  or 
neglect,  in  not  entering  and  ousting  the  tenant  is  ever  im- 
puted by  law  ;  but  his  tenant,  so  holding  over,  is  considered 
as  an  absolute  intruder  (fr)  (22).  But,  in  the  case  of  a  sub- 
ject, this  estate  may  be  destroyed  whenever  the  true  owner 
shall  make  an  actual  entry  on  the  lands  and  oust  the  tenant : 
for,  before  entry,  he  cannot  maintain  an  action  of  trespass 


(v)  Co.  Litt.  57. 


(«t)  Ibid. 


(21)  Lord  Coke  tells  us  (in  2d  Instit. 
134)  this  diyenity  is  to  be  obserred, 
that  where  a  man  cometh  to  a  parti- 
cular estate  by  the  act  of  the  party, 
there  if  he  hold  over,  he  is  a  tenant  at 
sufferance  ;  but  where  he  cometh  to 
the  particular  estate  by  act  of  law,  as 
a  guardian  for  instance,  there,  if  he 
hold  over,  he  is  no  tenant  at  suffer- 
ance, but  an  abator.  The  same  doc- 
trine is  laid  down  in  1  Instit.  271. 

Formerly,  tenants  at  sufferancewere 
not  liable  to  pay  any  rent  for  the  lands, 
because  it  was  the  foUy  of  the  owners 
to  suffer  them  to  continue  in  posses- 
sion, after  the  determination  of  their 
rightful  estate.  (Finches  ca$e,  2  Leon. 
143.)  But  by  the  statute  of  4  Geo. 
II.  c.  28,  cited  by  our  author  in  the 
next  page,  it  is  enacted,  that  when  any 
tenant  holds  over,  after  demand  made, 
and  notice  in  writing  to  deliyer  up  the 
possession,  he  shall  pay  double  the 
yearly  value  of  the  lands  so  detained,  for 
so  long  time  as  the  same  are  detained ; 
against  the  recovery  of  which  penalty 
there  shall  be  no  relief  in  equity. 
Where  a  demise  is  for  a  time  certain, 
no  notice  to  quit  is  necessary,  in  order 
to  put  an  end  to  the  tenancy,  though 
a  d^emand  of  possession,  and  notice  in 
writing,  are  necessary,  to  entitle  the 
.landlord    to  double  rent    or  value. 


Such  demand  may  be  made  for  that 
purpose,  several  weeks  after  the  expi- 
ration of  the  term,  if  the  landlord 
have  done  no  act  in  the  mean  time  to 
acknowledge  the  continuation  of  the 
tenancy,  and  he  may  recover  the  double 
value,  from  the  time  of  such  demand. 
(Cobb  V.  Stokes,  8  East,  361.)  And 
a  ftirther  remedy  is  given  to  landlords 
by  the  statute  of  1  Gfeo.  IV.  c.  87,  en- 
abling them  more  speedily  to  recover 
possession  of  lands  and  tenements  un- 
lawftilly  held  over  by  tenants.  But 
this  statute  only  applies  to  cases 
where  the  term  or  interest  of  a  tenant 
holding  under  a  lease,  or  agreement  in 
writing,  for  any  term  or  number  of 
years  eertam,  or  from  year  to  year, 
has  expired  or  been  regularly  deter- 
mined. It  was  held,  therefore,  in  the 
case  of  Doe  on  dem.  of  Pemberton  v. 
JRotf,  (7  Bam.  &  Cress.  2,)  that  a  te- 
nancy  for  years  determinable  on  lives 
is  not  within  the  act* 

(22)  As  laches  is  never  imputed  to 
the  crown,  a  lessee  of  the  crown  lands 
will  never  be  considered  tenant  by 
sufferance,  but  the  law  will  account 
him  to  be  a  bailiff  of  his  own  wrong, 
and  so  to  be  accountable  to  the  crown, 
but  no  intruder,  till  office  be  found. 
(SirMoyle  Fimch't  cow,  2  Leon.  143.) 
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against  the  tenant  by  sufferance,  as  he  might  against  a 
stranger  (x):  and  the  reason  is,  because  the  tenant  being  once 
in  by  a  lawful  title,  the  law  (which  presumes  no  wrong  in 
any  man)  will  suppose  him  to  continue  upon  a  title  equally 
lawful ;  unless  the  owner  of  the  land  by  some  public  and 
avowed  act,  such  as  entry  is,  will  declare  his  continuance  to 
be  tortious,  or,  in  common  language,  wrongful. 

♦Thus  stands  the  law,  with  regard  to  tenants  by  suffer- pnhe  knd- 

.  lonl  S  W1DCuiC9 

ance :  and  landlords  are  obliged  in  these  cases  to  make  for-  for  the  recovery 
mal  entries  upon  their  lands  (^),  and  recover  possession  by  r  ,  ^^^  \ 
the  legal  process  of  ejectment ;  and  at  the  utmost,  by  the 
common  law,  the  tenant  was  bound  to  account  for  the  pro- 
fits of  the  land  so  by  him  detained.  But  now,  by  statute  4 
Geo.  II.  c.  28,  in  case  any  tenant  for  life  or  years,  or  other 
person  claiming  under  or  by  collusion  with  such  tenant, 
shall  wilfully  hold  over  after  the  determination  of  the  term, 
and  demand  made  and  notice  in  writing  given  by  him  to 
whom  the  remainder  or  reversion  of  the  premises  shall  be- 
long, for  delivering  the  possession  thereof;  such  person,  so 
holding  over  or  keeping  the  other  out  of  possession,  shall 
pay  for  the  time  he  detains  the  lands,  at  the  rate  of  double 
their  yearly  value.  And,  by  statute  1 1  Geo.  II.  c.  19,  in 
case  any  tenant,  having  power  to  determine  his  lease,  shall 
give  notice  of  his  intention  to  quit  the  premises,  and  shall 
not  deliver  up  the  possession  at  the  time  contained  in  such 
notice,  he  shall  thenceforth  pay  double  the  former  rent,  for 
such  time  as  he  continues  in  possession.  These  statutes 
have  almost  put  an  end  to  the  practice  of  tenancy  by  suffer- 
ance, unless  with  the  tacit  consent  of  the  owner  of  the  tene- 
ment (23). 


(;r)  Co.  Litt.  57. 


(y)  5  Mod.  384. 


(23)  Mr.  Christian  obserres,  that 
**  ihe  doable  Talue  may  be  recorered 
though  it  is  not  mentioned  in  the  no- 
tice to  quit.  (1  T.  R.  53.)  The  notice 
by  the  landlord  must  be  in  writing ; 
but  that  by  the  tenant,  under  11  Geo. 
II.  c.  19,  may  be  parol.  (3  Bur.  1603.) 
The  double  value  can  only  be  recorer- 
ed  by  action  of  debt ;  but  the  double 
rent  may  be  recovered  by  distress  or 
otherwise,  like  single  rent.  (1  Bl.  535.) 
No  length  of  time  is  necessary  to  the 


: : 1- •- 

▼alidity  of  these  notices  under  the 
statutes,  to  entitle  the  landlord  to 
double  value. 

**  If  the  tenant  hold  over  after  the 
expiration  of  his  term,  or  after  the  end 
of  the  year,  when  he  has  had  a  proper 
notice  to  quit,  the  landlord  may  turn 
his  cattle  upon  the  premises,  but  with- 
out force,  and  the  cattle'  cannot  be 
distrained  as  damage  feasant,  by  the 
tenant.  (7  T.  R.  431.)'» 
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CHAPTER   X. 


OF  ESTATES  UPON  CONDITION. 


SfiStiS  "^''  Bebidbs  the  several  divisions  of  estates,  in  point  of  interesty 
which  we  have  considered  in  the  three  preceding  chapters, 
there  is  also  another  species  still  remaining,  which  is  called 
an  estate  upon  conditional);  being  such  whose  existence 
depends  upon  the  happening  or  not  happening  of  some  uih 


(1)  A I  to  things  ezeouted,  (a  oon- 
reyance  of  lands,  for  instancei)  a  con- 
dition to  be  valid,  mnst  be  created 
and  annexed  to  the  estate  at  the  time 
that  it  is  nuule,  not  subsequently;  the 
condition  may«  indeed,  be  contained  in 
a  separate  instrument,  but  then,  that 
must  be  sealed  and  delivered  at  the 
same  time  with  the  principal  deed. 
(Co.  litt.  236  b;  Touch.  126.)  As  to 
things  executory,  (such  as  rents,  an- 
nuities, &c.,)  a  grant  of  them  may  be 
restrained  by  a  condition  created  after 
the  execution  of  such  grant.  (Co.  Litt. 
237  a.)  Littleton  (in  his  328th  and 
three  following  sections)  says,  divers 
words  there  be,  which,  by  virtue  of 
themselves,  make  estates  upon  con- 
dition. Not  only  the  express  words, 
**  upon  condition,"  but  also  the  words 
"  profided always,**  or  *<  so  that,*'  wiU 
make  a  feoffinent,  or  deed,  conditional. 
And  again  (in  his  331st  section)  he 
says,  the  words  "  if  it  happen**  will 
make  a  condition  in  a  deed,  provided 
a/NMMT^ailry  is  added.  Without 
the  reservation  of  such  a  powef ,  the 
words  "  if  it  happen*'  will  not  alone, 
and  by  their  own  force,  make  a  good 


condition.  This  distinction  is  also 
noticed  in  Sheph.  Touch.  122,  where 
it  is  also  laid  down,  that  although  the 
words  «  proviso,**  **  so  that,'*  and  <'on 
eondition,*'  axe  the  most  proper  words 
to  make  a  condition ;  yet  they  hove 
not  always  that  effect,  but  frequently 
serve  for  other  purposes  ;  sometimes 
they  operate  as  a  qualification  or  limi- 
tation, sometimes  as  a  covenant.  And 
when  inserted  aimmg  ike  co»eiumt9  in 
a  deed,  they  operate  as  a  etmdUUm, 
only  when  attended  with  the  following 
circumstances :  1st.  When  the  clause 
wherein  they  are  found  is  a  substan- 
tive one,  having  no  dependence  upon 
any  other  sentence  in  the  deed,  or 
BMther,  perhaps,  not  being  used  merely 
in  qualification  of  such  other  sentenoe, 
b«t  standing  by  itself.  2nd.  When  itis 
eoispnlsory  upon  the  feoffee,  donee,  or 
lessee.  3rd.  When  it  proceeds  from  the 
pan  of  the  fsoffor,  donor,  or  lesBor,aBd 
declares  Ait  intentioii  (but  as  to  this 
point,  see  Wkiekeoit^.  Fam,  Cro.  Jae. 
396;  CrmmoeWt eate,  2Kep,72,mad 
infirm).  4th.WhenitisH>plMdtothe 
estate,  or  other  subject  matter. 
The  word  "  provided"  may  operate 
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certain  event,  whereby  the  estate  may  be  either  originally 
created,  or  enlarged  (2),  or  finally  defeated  (a)  (3).     And 

(a)  Co.  litt.  201. 
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as  a  oonditioii  and  alao  a  corenant : 
thus,  if  the  words  are,  "  prOTided  al- 
wftys,  and  the  feoffee  doth  coyenant" 
that  neither  he  nor  his  heirs  shall  do 
sach  an  act ;  this,  if  by  indenture,  is 
both  a  condition  and  a  covenant,  for 
the  words  will  be  considered  as  the 
words  of  both  parties.  {WhieKcoie  v. 
i%jr,  Cro.  Jac.  398.)  Bat  if  the  cknse 
bBTe  dependence  on  another  clause  in 
the  deed,  or  be  the  words  of  the  feof- 
fee to  compel  the  ft^ffor  to  do  some- 
thing ;  then  it  is  not  a  condition,  but  a 
covenant  only.  So,  if  the  clause  be 
^ppfied  to  same  other  thing,  and  not 
to  the  substance  of  the  thing  granted, 
then  it  is  no  condition.  As,  if  a  lease 
be  made  of  land,  rendering  rent  atB., 
pnmded  that  if  such  a  thing  happen  it 
shall  be  paid  at  C,  tills  does  not  make 
the  estate  conditionaL  And  a  proviso 
that  a  lessor  shall  not  distrain  for  rent, 
may  be  a  good  condition  to  bind  him ; 
but  not  a  condition  annexed  to  the 
••tote.  (See  Co.  Utt.  233  b ;  Bfi^U- 
fLMi  erne.  Moor,  307  ;  <9.  C.  7  Rep. 
78  ;  Berkeley  t.  The  Barl  qf  Pern" 
broke,  Moor,  707 ;  8,  C  Cro.  Elix. 
306,  560;  Brownmg  y.  Beeeton, 
Plowd.  131.) 

The  word  "if"  frequently  creates  a 
condition,  but  not  always ;  for  some- 
times it  makes  a  Hnutation ;  as  where 
n  lease  is  made  for  years,  if  A.  B.  shall 
•o  long  live.  Conditions  may  be  an- 
nexed to  demises  for  years,  without 
any  of  these  formal  words,  where  the 
intent  that  the  estate  should  be  con- 
ditional is  apparent.  (Co.  Litt.  204  a, 
214  b ;  Sheph.  Touch.  123.) 

(2)  A  particular  estate  may  be  li- 
mited, with  a  condition,  that,  idPter  the 
happening  of  a  certain  event,  the  per- 
son to  whom  the  first  estate  is  limited 
shall  have  a  larger  estate.  Such  a 
coftdttloa  may  be  good  and  effectual, 


as  well  in  relatum  to  things  which  lie 
in  grant,  as  to  things  which  lie  in  li- 
very, and  may  be  annexed  as  weU  to  an 
estate-tail,  which  cannot  be  drowned, 
as  to  an  estate  for  life  or  years,  which 
may  be  meiged  by  the  access  of  a 
greater  estate.    But,  such  increase  of 
an  estate  by  force  of  such  a  condition, 
ought  to  have  four  incidents.  1 .  There 
must  be  a  particular  estate  as  a  foun- 
dation for  the  increase  to  take  effisot 
upon ;  which  particular  estate.  Lord 
Coke  held,  must  not  be  an  estate  at 
win,  nor  revocable,  nor  contingent. 
2.  Such  particular  estate  ought  to  con- 
tinue in  the  lessee  or  grantee,  until  the 
increase  happens,  or  at  least  no  altera- 
tion in  privity  of  estate  must  be  made 
by  alienation  of  the  lessee  or  grantee ; 
though  the  alienation  of  the  lessor  or 
grsntor  will  not  affect  the  condition ; 
and  the  alteration  of  persons  by  de- 
scent of  the  reversion  to  the  heirs  of 
the  grantor,  or  his  alienee,  or  of  the 
particular  estate  to  the  representatives 
of  the  grantee,  will  not  avoid  the  con- 
dition.   Neither  need  such  increase 
take  place  immediately  upon  the  par- 
ticular estate,  but  may  enure  as  a  re- 
mainder to  the  donee  of  the  particular 
estate,  or  his  representatives,  subse- 
quent to  an  intermediate  remainder  to 
somebody  else.    3.  The  increase  must 
vest  and  take  effect  immediately  upon 
the  performance  of  the  condition ;  for, 
if  an  estate  cannot  be  enlarged  at  the 
very  instant  appointed  for  ita  enlarge- 
ment, the  enlargement  shall  never 
take  place.    4.  The  particular  estate 
and  the  increase  ought  to  derive  their 
effect  from  one  and  the  same  instru- 
ment, or  from  several  deeds  delivered 
at  one  and  the  same  time.     (Lord 
8ial^ord*9  cate,  8  Rep.  14^—153.) 

(3)  It  is  a  rule  of  law,  that  a  con- 
dition, the  effect  of  which  is  to  defSeat 
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these  conditional  estates  I  have  chosen  to  reserve  till  last, 
because  they  are  indeed  more  properly  qualifications  of 
other  estates,  than  a  distinct  species  of  themselves ;  seeing 
that  any  quantity  of  interest,  a  fee,  a  freehold,  or  a  term 
of  years,  may  depend  upon  these  provisional  restrictions. 
Estates,  then,  upon  condition,  thus  understood,  are  of  two 
sorts:  1.  Estates  upon  condition  impZt^e/:  2.  Estates  upon 
condition  expressed:  under  which  last  may  be  included, 
3.  Estates  held  in  vadio,  gage,  or  pledge:  4.  Estates  by 
statute  merchant,  or  statute  staple:  6.  Estates  held  by 
elegit. 
1.  Eiuteflupon       I.  Estates  upon  condition  implied  in  law,  are  where  a 

condition  tm/>2t-  ^      n  a\      t  !••  jt  ^      -^  •  ai 

ediniaw.  are  grant  of  an  cstatc  has  a  condition  annexed  to  it  inseparably 
has^fhougf^u-  from  its  essence  and  constitution,  although  no  condition  be 
condiHon  an-  cxprcsscd  iu  words.  As  if  a  grant  be  made  to  a  man  of  an 
ito^ature! '  '"^  officc,  generally,  without  adding  other  words;  the  law  tacitly 
annexes  hereto  a  secret  condition,  that  the  grantee  shall 
duly  execute  his  office  (b)(4),  on  breach  of  which  condition 
r  *  153  1  ^^^^  lawful  for  the  grantor,  or  his  heirs,  to  oust  him,  and 
grant  it  to  another  person  (c).  For  an  office,  either  public 
or  private,  may  be  forfeited  by  mis-user  or  non-user,  both  of 
which  are  breaches  of  this  implied  condition.  1  •  By  i9i»- 
user,  or  abuse;  as  if  a  judge  takes  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  2.  By  non-user,  or  neglect ; 
which  in  public  offices,  that  concern  the  administration  of 
justice,  or  the  commonwealth,  is  of  itself  a  direct  and  im- 
mediate cause  of  forfeiture ;  but  non-user  of  a  private  office 
is  no  cause  of  forfeiture,  unless  some  special  damage  is 
proved  to  be  occasioned  thereby  (d ).  For  in  the  one  case 
delay  must  necessarily  be  occasioned  in  the  affiaiirs  of  the 
public,  which  require  a  constant  attention :  but  private 
offices  not  requiring  so  regular  and  unremitted  a  service, 
the  temporary  neglect  of  them  is  not  necessarily  productive 
of  mischief:  upon  which  account  some  special  loss  must  be 

(b)  litt.  I.  378.  (e)  Ibid.  8.  379.  (if)  Co.  Litt.  233. 


or  determine  an  estate  to  which  it  is  Anderson,  in  Corbet* 9  eon,  1  Rqp.  85 

annexed,  most  defeat  the  whole  of  snch  b,  and  see  Ibid.  86  b ;  Ckudleigh**  ease, 

estate ;  not  determine  it  in  part  only,  1  Rep.  138  b.) 
leaving  it  good  for  the  residue.    (Jer-         (4)  Bartleit  t.  Downee,  3  Bam.  & 

mm  y.  Aneot,  stoted  by  Chief  Justice  Cress.  619  \8.C.b  Dowl.  &  Ryl.  529. 
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proved,  in  order  to  vacate  these.  Franchises  also,  being 
regal  privilege9  in  the  hands  of  a  subject,  are  held  to  be 
granted  on  the  same  condition  of  making  a  proper  use  of 
them ;  and  therefore  they  may  be  lost  and  forfeited,  like 
offices,  either  by  abuse  or  by  neglect  (e). 

Upon  the  same  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  estates  and  others;  for  any  acts  done 
by  the  tenant  himself,  that  are  incompatible  with  the  estate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
stranger  in  fee-simple  :  this  is,  by  the  common  law,  a  for- 
feiture of  their  several  estates ;  being  a  breach  of  the  condi- 
tion which  the  law  annexes  thereto,  viz.  that  they  shall  not 
attempt  to  create  a  greater  estate  than  they  themselves  are 
entitled  to  (/).  So,  if  any  tenants  for  years,  for  life,  or  in 
fee,  commit  a  felony  (5) ;  the  king  or  other  lord  of  the  fee 
is  entitled  to  have  their  tenements,  because  their  estate  is 
determined  by  the  breach  of  the  condition, ''  that  they  shall 
"  not  commit  felony,"  which  the  law  tacitly  annexes  to 
every  feodal  donation. 

*IL  An  estate  on  condition  expressed  in  the  grant  itself,    [  *  154  J 
is  where  an  estate  is  granted,  either  in  fee-simple  or  other-  ii.  Estates  upon 

...  i'/»       ••  t         t         t        ^%      condition  «r- 

wise.  With  an  express  qualification  annexed,  whereby  the  pr€$$ed  it  where 
estate  granted  shall  either  commence,  be  enlarged,  or  be  de-  pills  quaUfica' 
feated,  upon  performance  or  breach  of  such  qualification  or  the  grant. 
condition  (g).    These  conditions  are  therefore  either  prece-- 
dent,  or  subsequent  (6).     Precedent  are  such  as  must  happen 


(e)  9  Rq).  50. 


(/)  Co.  Litt.  215. 


(Sl)  Ibid.  201. 


(5)  S«e  tmtef  tbe  note  to  p.  72. 

(6)  Even  at  common  law,  and  in  the 
construction  of  a  deed,  no  precise 
technical  words  necessarily  make  a 
■tipnlation  precedent  or  etiteepieni : 
neither  does  it  depend  upon  the  cir- 
comstance  whether  the  clause  has  a 
prior  or  a  posterior  place  in  the  deed, 
■o  that  it  takes  effect  as  a  proriso.  For, 
the  same  words  have  been  construed 
to  operate  either  as  a  precedent  or  as 
a  subsequent  condition,  according  to 
the  nature  of  the  transaction.  (Hotkam 
T.  Tke  BoMi  India  Ctmpamyt  1  T.  R. 
645 ;  Aekerleyy.  Venum,  WiUes,  156.) 
The  dependence,  or  independence,  of 


corenants  or  conditions,  Lord  Mans- 
field said,  is  to  be  coUected  from  the 
evident  sense  and  meaning  of  the  par- 
ties ;  and  however  transposed  they  may 
be  in  a  deed,  their  precedency  must 
depend  upon  the  order  of  time  in  which 
the  intent  of  the  transaction  requires 
their  performance.  {Joneer.JBarkiey, 
2  Dongl.  691.) 

Such  being  the  rule  of  common  law, 
a/ortiori,  in  courts  of  equity,  and  in 
the  construction  of  wills,  no  technical 
words  are  held  to  distinguish  precedent 
and  subsequent  conditions :  the  same 
words  may,  indifferently,  constitute 
either ;  according  to  the  intention  of 
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or  be  performed  before  the  estate  can  vest  or  be  enlarged : 
subsequent  are  such,  by  the  failure  or  non-performance  of 


the  person  who  creates  the  condition. 
(Robinson  ▼.  Chmynif  Ca.  temp.  Talb. 
165  ;  Murray  ▼.  JoneSf  2  Yes.  &  Bea. 
320.)  Where  a  legacy  is  given,  to 
which  a  condition  aubsequenfy  in  re- 
straint of  marriage,  is  annexed,  the 
condition  is  Toid  and  merely  m  ter- 
rorem  /  (Rejpmk  y.  Martin,  3  Atk. 
332 ;  Hicks  ▼.  Pendarvia,  2  Freem. 
41 ;)  unless  there  be  also  a  valid  devise 
OTcr  of  the  particular  legacy ;  or,  at 
least,  it  should  seem,  unless  the  will 
contain  an  express  direction  that  such 
legacy,  if  the  condition  annexed  thereto 
be  not  compUed  with,  shall  sink  into 
the  residue  of  the  testator's  property. 
{Wheeler  v.  Bingham,  3  Atk.  368 ; 
Lloyd  V.  Sranion,  7  Meriv.  1 18 ;  Mal- 
colm v.  0*Callaffhan,  2  Mad.  350.) 
A  mere  general  residuary  bequest  is 
not  tantamount  to  a  devise  over  of  a 
legacy  given  on  condition,  but  leaves 
such  conditional  legacy  in  statu  quo, 
and  can  have  no  other  effect  but  that 
of  preventing  what  proves  not  to  be 
otherwise  well  disposed  of  from  falling, 
by  order  of  law,  to  the  next  of  kin. 
(Scott  V.  l^ler,  2  Dick.  723.) 

Whether  a  condition  precedent,  in 
restraint  of  marriage,  annexed  to  per- 
sonal legacies,  can  be  considered  as  in 
terrorem  only,  where  there  is  no  ex- 
press limitation  over,  is  a  point  upon 
which  great  diversity  of  judicial  opi- 
nion has  been  declared:  where  there  is 
a  valid  devise  over,  there  can  now  be 
no  doubt  it  will  take  effect,  if  the  con- 
dition be  not  complied  with :  (Clarke 
V.  Parker,  19  Yes.  14:)  and  even 
i^ere  there  is  not  an  ezpresa  devise 
over,  the  preponderance  of  autiiority 
seems  to  establish,  that,  even  as  to 
personal  bequests,  if  die  condition  is 
confined  within  reasonable  limits  as  to 
time;  (Scott  v.  J\fler,  2  Dick.  723 ; 
Graydon  v.  ^teAr,  2  Atk.  16 ;)  and 
does  not  go  in  entire  restraint  of  mar- 
riage ;  as  also  where  it  is  framed  only 


to  guard  against  a  connexion  with  a 
particular  individual,  or  family,  which 
the  testator  deems  objectionable ;  (Jar- 
vis  V.  Duke,  1  Yem.  19  ;)  in  all  such 
cases,  the  condition  must  be  complied 
with,  or  the  legacy  (though  not  given 
over)  can  never  Test;  or  at  least  not 
be  payable :  (Blton  v.  Bason,  1  Yes. 
sen.  6 ;  Knight  v.  Cameron,  14  Yes. 
392  :)  for,  such  cases  necessarily  ex- 
clude the  only  grounds  which  can  au- 
thorise courts  of  eqmty  to  dispense 
with  a  strict  performance  of  conditions 
precedent:  (HoUinrake  v.  Lister,  1 
Russ.  508:)  but  conditions  which 
would,  virtually,  go  almost  to  the  total 
exclusion  of  marriage,  are  void,  (i  Eq. 
Ca.  Ab.  108,  in  margin;  Keitg  v. 
Monet,  3  Ridg.  P.  C.  263.)  Where 
legacies  are  charged  upon  land,  or  the 
gift  at  all  savours  of  the  realty,  and 
is  coupled  with  a  condition,  tiiat  con- 
dition must  be  performed,  and  the 
trusts  carried  into  execution  in  equity 
with  analogy  to  the  common  law. 
(Scott  V.  T\fler,  2  Dick.  719 ;  Long 
v.JZicite/^ff,  2Sim.&Stu.  183.)  Lord 
Hardwicke  held  no  rule  to  be  better 
settled  than  the  one  which  declares 
that  portions  charged  on  lands  do  not 
vest  till  the  time  of  payment  comes  ; 
and  if  that  time,  according  to  the  will, 
be  not  until  a  marriage  witli  consent, 
(his  Lordship  said,)  there  is  no  rule, 
in  law  or  equity,  which  can  excuse  the 
want  of  such  consent.  In  the  same 
judgment  it  was  also  intimated,  Uiat 
it  was  unimportant  whether  there  waa 
or  was  not  a  devise  over;  lor,  the 
portions  there  in  queetaon,  being  to 
arise  out  qf  lands,  had  nothing  testa- 
mentary  in  them,  so  as  to  be  sabjeot 
to  the  jurisdiction  of  die  ec^esiasti- 
cal  courts,  or  the  rales  of  the  civil 
law :  (Harvey  v.  Aston,  1  Atk.  378, 
379 ;  S.  C.  Willes,  91 :)  whether  it 
was  wise  to  adopt  those  rules  at  all, 
may  periiaps  be  questionable ;  (Pearee 
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which  an  estate  already  vested  may  be  defeated.    Thus,  if 
an  estate  for  life  be  limited  to  A.  upon  his  marriage  with  B., 
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▼.  Loman,  3  Yes.  139 ;)  bvt  it  has 
long  been  weU  establiBhed  in  point  of 
pnctioe,  that  a  material  difference  is 
made,  as  to  portions  ont  of  lands  and 
merely  personal  legacies;    and  that 
eonrts  of  equity,  for  uiuformity  of  de- 
cision m  pari  naitridt  follow  the  ec- 
clesiastical courts  in  the  one  case,  and 
the  common  law  in  the  other.    (iZey- 
nUk  ▼.  Marim,  3  Atk.  333 ;  PuUen  v, 
JUady,  2  Atk.  590 ;  Sherify.  M<trt- 
ioeJk^  W.  Kelynge,  24;  Co.  Litt.  206.) 
It  mnst  be  obvions,  that  the  rules 
applied  to  conditional  bequests  charg- 
ed upon  real  estate,  wiU  bear  upon 
conditional  derises  of  the  lands  them- 
aeWes.     In  Long  y.  RicketiSf  (2  Sim. 
&  Stn.  179,)  which  was  the  case  of 
a  deTise  of  real  estates  to  trustees,  in 
tmst  to  pay  the  rents  and  profits  to 
the  testator's  son,  so  long  as  he  should 
coBiinos  unmarried,  and  to  oourey  the 
estates  to  him  in  case  of  his  marriage 
with  the  consent  of  the  trustees ;  but 
in  case  he  should  marry  against  their 
consent,  then  to  sell  the  estates  and 
iiTide  the  proceeds  amongst  other  per- 
sons : — the  son  having  married  with- 
out the  knowledge  of  the  trustees,  who 
disapprored  the  marriage  when  they 
heard  of  it;  it  was  held,  that,  the  mar- 
riage having  been  had  witkout  the 
consent  of  the  trustees,  though  not 
agamat  their  consent,  the  dense  over 
took  effect.    But,  where  a  person  de- 
vised his  estate  to  trustees,  to  the  use 
of  his  son  for  life,  with  remainders 
over,  and  with  a  proriso,  that  if  the 
son  should  marry  any  woman  not 
having  a  competent  portion,  w^  with- 
oat  the  consent  of  the  trustees  first 
had,  then  his  trustees  should  stand 
sciaed  of  the  piemises  to  the  use  of 
the  testator's  two  daughters ;  and  he 
declared  that  the  said  proviso  or  con.> 
dation  was  not  intended  by  him,  or  to 
be  construed  or  taken  to  be  tn  /«rro- 


rtms  but  a  condition  in  want  of  per- 
formance whereof  in  every  respect  the 
estate  should  in  no  case  be  vested  in 
his  son ;  it  was  determined  that,  as 
the  son  had  married  a  woman  with  a 
competent  portion,  though  without 
the  consent  or  approbation  of  the 
trustees,  he  had  sufficiently  satisfied 
the  condition,  by  the  performance  of 
one  of  the  prescribed  alternatives ;  for 
that,  conditions  in  restraint  of  mar- 
riage were  not  to  be  favoured,  but 
ouf^t  to  be  construed  with  the  utmost 
rigour  and  strictness  to  dispense  with 
forfeitures.  {Long  v.  DennU,  4  Burr. 
2054 ;  O'CaUaghan  v.  Cooper,  5  Yes. 
125.  See,  however,  Clarke  v.  Parker , 
19  Yes.  19,  where  it  is  intimated  that 
it  is  matter  of  doubtful  propriety  to 
make  words  bend  to  construction,  in 
order  to  get  rid  of  a  forfeiture.) 

Equity  will  not  allow  any  one  to 
take  advantage  of  a  bequest  over,  who 
has  himself  been  instrumental  in  caus- 
ing the  breach  of  a  condition.  {Gar- 
rett V.  Pretty,  stated  from  Reg.  Lib. 
in  3  Meriv.  120 ;  Clarke  v.  Parker, 
19  Yes.  12;  D^Aguilary.Drinkwater, 
2  Yes.  &  Bea.  225.)  But,  it  is  a  general 
rule,  that  where  a  condition  is  an- 
nexed by  will  to  a  devise  or  bequest, 
and  no  one  is  bound  to  give  notice  of 
such  condition,  the  parties  must  them- 
selves take  notice,  and  perform  the 
condition,  in  order  to  avoid  a  for- 
feiture. {Ckauncy  v.  Oraydon,  2  Atk. 
619;  JPiy  v.  Porter,  1  Mod.  314; 
Burgeee  v.  Robineon,  3  Meriv.  9; 
Pkillipe  V.  Bury,  Show.  P.  C.  50.) 
Infancy  will  be  no  excuse,  in  such 
case,  for  non-performance  of  the  con- 
dition. {Bertie  v.  Lord  P^tUdaad,  2 
Freem.  221 ;  Lady  Asm  Fry^e  eate, 
1  Yentr.  200.)  The  application  of  this 
general  rule,  however,  is  subject  to 
one  restriction : — where  a  condition  is 
annexed  to  a  devise  of  real  estate  to 
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the  marriage  is  a  precedent  condition,  and  till  that  happens, 
no  estate  (h)  is  vested  in  A.  Or,  if  a  man  grant  to  his 
lessee  for  years^  that  upon  payment  of  a  hundred  marks 
within  the  term  he  shall  have  the  fee,  this  also  is  a  condi- 
tion precedent,  and  the  fee-simple  passeth  not  till  the  hun- 
dred marks  be  paid  (i).  But,  if  a  man  grant  an  estate  iu 
fee-simple,  reserving  to  himself  and  his  heirs  a  certain  rent; 
and  that  if  such  rent  be  not  paid  at  the  times  limited,  it 
shall  be  lawful  for  him  and  his  heirs  to  re-enter,  and  avoid 
the  estate  :  in  this  case  the  grantee  and  his  heirs  have  an 
estate  upon  condition  subsequent,  which  is  defeasible  if  the 
condition  be  not  strictly  performed  (A).  To  this  class  may 
also  be  referred  all  base  fees,  and  fee-simples  conditional  at 
the  common  law  {I)  (7).  Thus  an  estate  to  a  man  and  his 
heirs,  tenants  of  the  manor  of  J)ale,  is  an  estate  on  condi- 
tion that  he  and  his  heirs  continue  tenants  of  that  manor. 
And  so,  if  a  personal  annuity  be  granted  at  this  day  to  a 
man  and  the  heirs  of  his  body,  as  this  is  no  tenement  within 
the  statute  of  Westminster  the  second,  it  remains,  as  at 
common  law,  a  fee-simple  on  condition  that  the  grantee  has 
heirs  of  his  body.  Upon  the  same  principle  depend  all  the 
determinable  estates  of  freehold,  which  we  mentioned  in 
the  eighth  chapter :  as  durante  viduitate,  ^c. :  these  are  es- 
tates upon  condition  that  the  grantees  do  not  marry  (8),  and 
[  *  156  ]  the  like.  And,  on  the  breach  of  any  of  these  'subsequent 
conditions,  by  the  failure  of  these  contingencies ;  by  the 
grantee's  not  continuing  tenant  of  the  manor  of  Dale,  by  not 
having  heirs  of  his  body,  or  by  not  continuing  sole ;  the  es- 
tates which  were  respectively  vested  in  each  grantee  are 
wholly  determined  and  void. 
DistincUon  be-        A  distinction  IS  howcvcr  made  between  a  condition  in  deed 

tween  a  condi- 
tion in  a  deed 
andaUmitetion.       (A)  Show.  Pari.  Cas.  83,  ficc.  (*)  litt.  8.  325. 

(f)  Co.  litt.  217.  (0  Seepages  109,  110,  111. 


the  testator's  heir  at  law,  there  notice  Yeral  parts  of  this  note  are  ertracted 

of  the  condition  is  necessary  before  he  from    Hoyenden's    notes  to   Vesey, 

can  incnr  a  forfeiture ;  for,  an  heir  at  jnnr's.  Reports, 
law  wiU  be  supposed  to  have  entered         (7)  See  ante,  section  2  fo  chapter 

and  made  claim  by  descent,  not  under  7,   (pp.   109 — 112,)  with  the  notes 

the  will.  (BurUtonr,  Homjrayf  Amhl,  thereto. 

259.)  (8)  See  ante,  the  last  note  hat  one. 

It  may  be  right  to  obsenre,  that  se- 
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and  a  limitation  (9),  which  Littleton  (m)  denominates  also  a 
condition  in  law.     For  when  an  estate  is  so  expressly  con- 
Cm)  Sect.  380 ;  1  Inst.  234. 
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(9)  Acondition)  properly  so  called, 
annexed  to  an  estate,  differs  from  what 
is  called  a  conditional  limitation  in  this 
respect,  that  it  is  the  proper  effect  of 
a  condition,  if  it  be  broken,  to  give 
title  to  the  grantor,  or  those  claiming 
from  him  the  rerersion  of  the  lands : 
but  a  conditional  limitation  limits  the 
estate  oyer  to  a  stranger,  and  of  itself 
cauaes  the  determination  of  the  pre- 
ceding particular  estate,  without  any 
iMrt,  such  as  entry  or  claim,  to  be  done 
or  made  by  him  who  has  the  next  ex- 
pectant interest :  whereas,  in  the  case 
of  an  estate  upon  condition,  properly 
so  called,  advantage  must  be  taken  of 
the  breach  thereof,  by  the  activity  of 
the    grantor,    his   heirs    or  assigns. 
(Wooddeson,  24th  Vin.  Lect.) 

A  conditional  limitation  partakes  of 
the  nature  both  of  a  condition  and  of 
a  remainder.  It  is  to  be  observed,  that 
it  was  formerly  held,  whenever  the 
whole  fee,  or  even  freehold,  was  first 
limited,  no  condition  or  other  quality 
could  be  annexed  to  this  prior  estate 
to  defeat  it,  so  as  to  pass  the  estate  to 
a  stranger.  For,  as  a  remainder  it  was 
void,  being  in  abridgment  or  defeaz- 
ance  of  the  estate  first  limited :  and  as 
a  condition  it  was  void,  since  no  one 
(it  was  held)  but  the  donor  or  his  heirs 
could  take  advantage  of  a  condition 
broken,  and  an  entry  by  them  un- 
avoidably defeated  the  livery  upon 
which  the  remainder  to  the  stranger 
depended.   On  these  principles,  it  was 
impossible  by  the  old  law  to  limit  (by 
deed,  at  all  events,  whether  it  could 
be  done  by  will  or  not,)  an  estate  to  a 
stranger  upon  any  event  which  went 
to  abridge  or  determine  an  estate  pre- 
viously limited.  But,  the  convenience 
of  such  limitations  has  established 
them  ;  and  under  the  doctrine  of  uses, 
and  of  executory  trusts,  such  limita- 
VOL.  II. 


tions  are  now  permitted  to  take  ef- 
fect. 

They  partake  of  the  nature  of  con- 
ditions, inasmuch  as  they  defeat  the 
estates  previously  limited;  and  they 
are  so  far  limitations,  as  upon  the  con- 
tingency taking  place  the  estate  passes 
to  a  stranger.     (Hargr.  note  1  to  Co. 
Litt.  203  b.)   Conditional  limitations 
in  many  respects  resemble  contingent 
remainders ;  and  Mr.  Douglas,  (in  his 
note  to    Goodtitle  v.   Biliington,    2 
Dougl.  755,)  even  intimates  that  the 
distinction  between  the  two  interests 
is  merely  verbal.    But  this  is  strenu- 
ously denied,  and  indeed  conclusively 
disproved,   by   Mr.  Feame,   (in  his 
learned    essay    on    Contingent    Re- 
mainders, chap.  1,  sect.  3,  chap.  2, 
sect.  6,)  and  by  Mr.  Butler   (in  his 
notes  on  the  passages  just  cited). 
From  them  we  learn,  that  the  substan- 
tial distinction  between  conditional 
limitations  and  contingent  remainders 
is  this :  the  effect  of  a  conditional  li- 
mitation always  is  to  abridge  or  defeat 
a  preceding  estate ;  but  it  is  essential 
to  an  estate  in  remainder,   that  it 
should  wait  the  regular  expiration  of 
the  particular  estate.    The  period  at 
which  that  regular  expiration  will  take 
place,  or  whether  it  will  ever  take 
place,  may  be  dubious  and  contingent; 
but  if  its  determining  qualities  are  not 
extrinsic  and  merely  collateral  to  the 
original  limitation  of  the  particular 
estate,  but  are  incorporated  into  and 
make  part  of  such  limitation,  those 
determining    qualities    contribute  to 
form  the  original  measure  of  the  par- 
ticular estate:    and  when  the  deter- 
mining event  happens,  so  that  the  first 
estate  ceases,  before  the  period  at 
which,  without  the  introduction  of 
such  determining  quality,   it  would 
have  expired,  still  it  is  equally  sup« 
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fined  and  limited  by  the  words  of  its  creation,  that  it  cannot 
endure  for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  estate  is  to  fail,  this  is  denominated  a  limi- 
tation :  as  when  land  is  granted  to  a  man  so  long  as  be  is 
parson  of  Dale,  or  while  he  continues  unmarried,  or  until 
out  of  the  rents  and  profits  he  shall  have  made  500/.  and  the 


posed  to  hare  fiUed  its  original  mea- 
sure, and  to  expire  at  the  time  origi- 
naUy  fixed  for  its  expiration.  The 
next  limitation,  consequently,  will 
take  effect  as  a  remainder,  not  as  a 
conditional  limitation.  Perhaps  the 
difference  is  artificial,  and  such  as 
common  sense  alone  would  not  teach ; 
but  in  legal  construction,  and  in  se- 
yeral  legal  consequences  of  great  im- 
portance to  the  interests  of  the  parties 
claiming  under  such  limitations,  the 
distinction  is  established. 

In  order  to  give  effect  to  a  remain- 
der over,  {Andrews  v.  F\Uham,  2  Str. 
1092 ;  Murray  t.  Jonegy  2  Yes.  &  Bea. 
320,)  or  to  make  a  testator's  whole 
disposition  of  his  estate  consistent, 
technical  words,  which  in  a  deed 
would  create  a  condition,  may,  in  a 
testamentary  instrument,  be  construed 
as  words  of  limitation.  {Newts  et  Ux. 
▼.  Lark  and  Hunt,  commonly  cited  as 
Seolattiea^a  case,  Plowd.  412 ;  Run- 
dall  v.  Beley,  Carter's  Rep.  temp. 
Bridgm.  171 ;  Boraston^e  ease,  3  Rep. 
21  a. ;  Hayntworth  v.  Pretty,  Cro. 
Eliz.  833,  920;  Simpson  y,  Viekers, 
14  Ves.  346.)  Lord  Kenyon  ob- 
served,  there  are  many  cases  in  which 
devises,  sounding  conditionally,  have 
not  been  considered  as  dependent  on  a 
preceding  condition,  but  in  which  the 
party  has  taken  the  benefit  devised, 
whether  the  event  alluded  to  in  con- 
nexion with  the  gift  has  happened  or 
not.  {Parry  Y,  Boodle,  1  Cox,  184, 
citing  Jones  v.  West  comb,  Prcc.  in 
Cha.  316,  and  Gulliver  v.  Wicket,  1 
Wils.  105.)  And  Lord  Hardwicke 
said,  he  knew  no  case  of  a  remainder 
or   conditional    limitation    over,    of 


real  estate,  in  which,  if  the  pre- 
cedent limitation,  by  any  means 
whatsoever,  were  put  out  of  the  cate, 
the  subsequent  limitation  must  not 
take  place.  {Avelyn  v.  Ward,  1  Ves. 
sen.  422.)  But,  where  a  different  ex- 
position is  not  necessary  to  give  effect 
to  the  intention  of  a  testator,  plain 
words  of  condition  must  be  expounded, 
and  have  effect  given  to  them  accord- 
ing to  the  common  law.  {Curtis  r, 
Wolverston,  Cro.  Jac.  57.)  AU  courts, 
however,  are  disposed,  as  far  as  the 
rules  of  law  admit,  to  aid,  by  con- 
struction, the  intention  of  a  testator: 
if,  therefore,  in  a  will,  there  be  no  ex- 
press limitation  over,  to  take  effect 
upon  the  breach  of  a  proviso  annexed 
to  the  preceding  estate,  although  such 
proviso  is  so  framed  as  to  admit  its 
being  construed  as  a  limitation,  it  may 
be  considered  as  a  condition,  if  that 
construction  will  best  answer  the  ap- 
parent intention  of  the  devisor ;  {Gul- 
liver V.  Ashby,  4  Burr.  1943 ;  and  see 
Miles  V.  Leiyh,  1  Atk.  574  ;)  as,  on 
the  other  hand,  words  of  appeuvnt 
condition  may  be  controUed  by  the 
context ;  and,  as  we  have  seen,  either 
be  understood  as  words  of  limitation, 
{Murray  v.  Jones,  2  Ves.  &  Bea.  320, 
322 ;  Meadows  vk  Parry,  1  Ves.  & 
Bea.  124 ;  Pearsall  v.  Simpson,  15 
Ves.  33 ;  Lane  v.  Goudge,  9  Ves.  230,) 
or,  under  peculiar  circumstances,  as 
raising  a  trust  only.  {Taylor y,  George, 
2  Ves.  &  Bea.  381 ;  Oke  v.  Heath,  1 
Ves.  sen.  135.)  The  extract  from  Reg. 
Lib.  which  Mr.  Belt  has  inserted  in 
his  Supplem.  makes  the  last  cited  case 
still  stronger,  as  it  appears  the  testator 
used  words  of  express  condition. 
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like  (n).  In  such  cfises  the  estate  determines  as  soon  as  the 
contingency  happens,  (when  he  ceases  to  be  parson,  marries 
a  wife,  or  has  received  the  600/.,)  and  the  next  subsequent 
estate,  which  depends  upon  such  determination,  becomes 
immediately  vested,  without  any  act  to  be  done  by  him  who 
is  next  in  expectancy.  But  when  an  estate  is,  strictly  speak- 
ing, upon  condition  in  deed  (as  if  granted  expressly  upon  con" 
dition  to  be  void  upon  the  payment  of  40Z.  by  the  grantor, 
or  so  that  the  grantee  continues  unmarried,  or  provided  he 
goes  to  York,  &c.  (o) ),  the  law  permits  it  to  endure  beyond 
the  time  when  such  contingency  happens,  unless  the  grantor 
or  his  heirs  or  assigns  take  advantage  of  the  breach  of  the 
condition,  and  make  either  an  entry  or  a  claim  in  order  to 
avoid  the  estate  (p).  But,  though  strict  words  of  condition 
be  used  in  the  creation  of  the  estate,  yet,  if  on  breach  of  the 
condition  the  estate  be  limited  over  to  a  third  person,  and 
does  not  immediately  revert  to  the  grantor  or  his  represen- 
tatives, (as  if  an  estate  be  granted  by  A.  to  B.,  on  condition 
that  within  two  years  B.  intermarry  with  C,  and  on  failure 
thereof  then  to  D.  and  his  heirs,)  this  the  law  construes  to 
be  a  limitation  and  not  a  *co|idition  (9) :  because,  if  it  were  [  *  156  ] 
a  condition,  then,  upon  the  breach  thereof,  only  A.  or  his 
representatives  could  avoid  the  estate  by  entry,  and  so  D/s 
remainder  might  be  defeated  by  their  neglecting  to  enter ; 
but,  when  it  is  a  limitation,  the  estate  of  B.  determines,  and 
that  of  D.  commences,  and  he  may  enter  on  the  lands,  the 
instant  that  the  failure  happens.  So  also,  if  a  man  by  his 
will  devises  land  to  his  heir  at  law,  on  condition  that  he 
pays  a  sum  of  money,  and  for  non-payment  devises  it  over, 
this  shall  be  considered  as  a  limitation ;  otherwise  no  ad- 
vantage could  be  taken  of  the  non-payment,  for  none  but 
the  heir  himself  could  have  entered  for  a  breach  of  con- 
dition (r). 

In  all  these  instances,  of  limitations  or  conditions  subse-  or  thonaturpof 
quent,  it  is  to  be  observed,  that  so  long  as  the  condition,  tores^*" 
either  express  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  estate  of  freehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be  in 

(»)  10  Rep.  41.  (9)  1  Vent.  202. 

(o)  IWd.  42.  (r)  Cro.  Ehz.  205  ;    1  RoU.  Abr. 

Cp)Litt.s.347;  Stat.  32  Hen.  VI 1 1.  411. 
c.  34. 
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itself  of  a  freehold  nature ;  as  if  the  original  grant  express 
either  an  estate  of  inheritance,  or  for  life ;  or  no  estate  at  all, 
which  is  constructively  an  estate  for  life.  For,  the  breach  of 
these  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preserves  the  freehold  (s) ;  because  the  estate  is 
capable  to  last  for  ever,  or  at  least  for  the  life  of  the  tenant, 
supposing  the  condition  to  remain  unbroken.  But  where 
the  estate  is  at  the  utmost  a  chattel  interest,  which  must 
determine  at  a  time  certain,  and  may  determine  sooner,  (as 
a  grant  for  ninety-years,  provided  A.  B.  and  C.  or  the  sur- 
vivor of  them,  shall  so  long  live,)  this  still  continues  a  mere 
chattel,  and  is  not,  by  such  its  uncertainty,  ranked  among 
estates  of  freehold. 
Conditions  hov  Thcsc  cxpress  Conditions,  if  they  be  impossible  at  the 
time  of  their  creation,  or  afterwards  become  impossible  by 
the  act  of  God  or  the  act  of  the  feoffor  himself,  or  if  they  be 
contrary  to  law,  or  repugnant  {10)  to  the  nature  of  the  es- 
tate, are  void.  In  any  of  which  cases,  if  they  be  conditions 
[  167  ]  subsequent,  that  •is,  to  be  performed  after  the  estate  is  vested, 
the  estate  shall  become  absolute  in  the  tenant.*  As,  if  a 
feoffment  be  made  to  a  man  in  fee-simple,  on  condition  that, 
unless  he  goes  to  Rome  in  twenty-four  hours,  or  unless  he 
marries  with  Jane  S.  by  such  a  day,  (within  which  time  the 
woman  dies,  or  the  feoffor  marries  her  himself,)  or  unless  he 
kills  another,  or  in  case  he  alienes  in  fee ;  then  and  in  any 
of  such  cases  the  estate  shal  1  be  vacated  and  determined  : 
here  the  condition  is  void,  and  the  estate  made  absolute  in 
the  feoffee.  For  he  hath  by  the  grant  the  estate  vested  in 
him,  which  shall  not  be  defeated  afterwards  by  a  condition 
either  impossible,  illegal,  or  repugnant  (^).  But  if  the  con- 
dition be  precedent,  or  to  be  performed  before  the  estate 
vests,  as  a  grant  to  a  man  that,  if  he  kills  another  or  goes 
to  Rome  in  a  day,  he  shall  have  an  estate  in  fee ;  here,  the 
void  condition  being  precedent,  the  estate  which  depends 
thereon  is  also  void,  and  the  grantee  shall  take  nothing  by 

(«)  Co.  Lite.  42.  (t)  Co.  Litt.  206. 


(10)  Conditions  which  are  repug-  quent,  which  are  impossible  to  be  per- 

nant  to  a  preyious  gift  or  limitation,  formed,  or  which  are  ill^;al,are  merely 

are  void.  (Bradley  v.  Peixoto,  3  Ves.  nugatory.  (Mildmay^a  comb,  6  Rep.  41 

325  ;  Brit  ton  v.   Twining,  3  Meriv.  a ;  Mary  Partington^  a  cote,  10  Rep. 

184.)     A  fortiori  conditions  subse-  39  a.) 
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the  grant ;  for  he  hath  no  estate  until  the  condition  be  per- 
formed (u)  (11). 

There  are  some  estates  defeasible  upon  condition  subse- 
quent, that  require  a  more  peculiar  notice.     Such  are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge:  which  are  y^^?*'*^5^ 
of  two  kinds,  vivum  vadium,  or  living  pledge ;  and  moi'- 
tuum  vadium,  dead  pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  yirum  vadium, 
a  sum  (suppose  200/.)  of  another,  and  grants  him  an  estate, 
as  of  20/.  per  annum,  to  hold  till  the  rents  and  profits  shall 
repay  the  sum  so  borrowed.  This  is  an  estate  conditioned 
to  be  void,  as  soon  as  such  sum  is  raised.  And  in  this  case 
the  land  or  pledge  is  said  to  be  living ;  it  subsists  and  sur- 
vives the  debt;  and,  immediately  on  the  discharge  of  that, 
results  back  to  the  borrower  («?)  (12).  But  mortuum  va-  Mortuum  ra- 
dium,  a  dead  pledge,  or  mortgage,  (which  is  much  moreg<4^' 


common  than  the  other,)  is  where  a  man  borrows  of  another 
a  specific  sum  (e.  g.  200/.)  *and  grants  him  an  estate  in  fee,  [ 
on  condition  that  if  he,  the  mortgagor,  shall  repay  the  mort- 
gagee the  said  sum  of  200/.  on  a  certain  day  mentioned  in 
the  deed,  that  then  the  mortgagor  may  re-enter  on  the 
estate  so  granted  in  pledge ;  or,  as  is  now  the  more  usual 
way,  that  then  the  mortgagee  shall  reconvey  the  estate  to 


168  ] 


(«)  Co.  Litt.  206. 


{w)  Co.  Litt.  205. 


(11)  The  Court  of  Chancery  has  in 
many  cases  interposed  to  moderate 
the  rigour  of  the  common  law,  with 
respect  to  the  consequences  of  breaches 
of  conditions  :  and  it  seems  to  be  set- 
tled, that  the  substantial  difference 
which  guides  courts  of  equity  in 
grantingor  refusing  their  interference, 
is  a  consideration,  not  whether  the 
conditions  be  precedent  or  subsequent, 
but  whether  a  compensation  for  the 
breach  thereof  can,  or  cannot,  be 
made.  {Hayward  y,  Angell,  1  Vem. 
222;  irq/crY.Afoca//o,9Mod.  113; 
Grimttone  v.  Lord  Bruce,  1  SaUc. 
156.) 

(12)  In  cases  of  this  kind  (which 
are  termed  Welsh  mortgages,)  as  the 
proviso  for  redemption  does  not  oblige 
the  mortgagor  to  pay  the  money  on  a 


particular  day,  but  allows  him  an  in- 
definite time  for  so  doing  ;  courts  of 
equity  will  effectuate  the  agreement  of 
the  parties,  and  a  redemption  wiU  be 
decreed  at  any  time  within  twenty 
years  (nfter  the  debt  has  been  fully  sa- 
tisfied and  paid,  {Ordy,  Hemingf  1 
Vem.  418  ;  Howell  v.  Price,  Prec.  in 
Cha.  424 ;  Fates  t.  Hambly,  2  Atk. 
363  ;  Fenwickv.  Reed,  1  Meriv.  120, 
1 25 . )  This  perpetual  right  of  redemp- 
tion, however,  may  be  lost  by  a  subse- 
quent agreement,  putting  it  in  the 
power  of  the  mortgagee  to  limit  the 
time  within  which  the  mortgage  debt 
must  be  repaid,  or  the  equity  of  re- 
demption become  liable  either  to  a 
decree  of  foreclosure,  or  to  be  lost  by 
length  of  time.  {Hartpole  v.  Waleh, 
4  Br.  P.  C.381,  fol.  edit.) 
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the  mortgagor:  in  this  case,  the  land  which  is  so  put  in 
pledge,  is  by  law,  in  case  of  non-payment  at  the  time  limited, 
for  ever  dead  and  gone  from  the  mortgagor ;  and  the  mort- 
gagee's estate  in  the  lands  is  then  no  longer  conditional, 
but  absolute.  But,  so  long  as  it  cotitinues  conditional,  that 
is,  between  the  time  of  lending  the  ilioney,  and  the  time 
allotted  for  payment,  the  mortgagee  is  called  tenant  in  mort- 
gage (x).  But  as  it  was  formerly  a  doubt  (y),  whether  by 
taking  such  estate  in  fee,  it  did  not  become  liable  to  the 
wife's  dower  (13),  and  other  incumbrances,  of  the  mortgagee, 
(though  that  doubt  has  been  long  ago  over-ruled  by  our 
courts  of  equity  (z),)  it  therefore  became  usual  to  grant  only 
a  long  term  of  years  by  way  of  mortgage ;  with  condition 
to  be  void  on  re-payment  of  the  mortgage-money :  which 
course  has  been  since  pretty  generally  continued,  principally 
because  on  the  death  of  the.  mortgagee  such  term  becomes 
vested  in  his  personal  representatives,  who  alone  are  entitled 
in  equity  to  receive  the  money  lent,  of  whatever  nature  the 
mortgage  may  happen  to  be. 
Of  the  equity  of  As  soou  as  the  estate  is  created,  the  mortgagee  may  im- 
mortgages.  mediately  enter  on  the  lands ;  but  is  liable  to  be  dispossessed 
upon  performance  of  the  condition  by  payment  of  the  mort- 
gage-money at  the  day  limited.  And  therefore  the  usual  way 
is  to  agree  that  the  mortgagor  shall  hold  the  land  till  the  day 
assigned  for  payment ;  when,  in  case  of  failure,  whereby  the 
estate  becomes  absolute,  the  mortgagee  may  enter  upon  it 
and  take  possession,  without  any  possibility  at  law  of  being 
afterwards  evicted  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here  again  the  courts  of  equity  in- 
terpose ;  and,  though  a  mortgage  be  thus  forfeited,  and  the 
[  *  169  ]  *estate  absolutely  vested  in  the  mortgagee  at  the  common 
law,  yet  they  will  consider  the  real  value  of  the  tenements 
compared  with  the  sum  borrowed.  And,  if  the  estate  be  of 
greater  value  than  the  sum  lent  thereon,  they  will  allow  the 
mortgagor  at  any  reasonable  time  (14)  to  recall  or  redeem  his 

(x)  Litt.  8.  332.  (r)  Hardr.  466. 

(V)  Ibid.  8.  357;  Cro.  Car.  191. 

(13)  See  ant€i  P*  137,  note.  Gnl.  IV.  c.  27,  applies  as  strongly  to 

(14)  The  policy  of  the  statute  of  a  mortgaged  estate  as  to  any  other, 
limitations  of  32  Hen.  VIII.  c.  2,  and  So  long  as  the  estate  can  be  Bhomi  to 
of  the  more  recent  statute  of  3  &  4  have  been  treated  as  a  pledge,  so  long 
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estate ;  paying  to  the  mortgagee  his  principal,  interest,  and 
expenses :  for  otherwise,  in  strictness  of  law,  an  estate  worth 


169 


there  ia  a  recognition  of  the  mortga- 
gor's tiUe :  {Hodle  ▼.  Healey,  1  Yes. 
&Bea.540;5.  C.6Blad.l81 ;  Grubb 
▼.  Woodhotue^  2  Freem.  187 :)  but 
after  a  mortgagee  has  been  in  posses- 
sion twenty  years,  the  mortgagor  is 
barred  ;  unless  in  the  mean  time  the 
mortgagee  has  given  a  written  ac- 
knowledgment of  the  title  of  the  mort- 
gagor ;  and  in  that  case  the  mortgagor 
is  barred  unless  he  brings  his  suit 
within  twenty  years  after  such  ac* 
knowledgment ;  at  any  rate  unless  his 
situation  bring  him  within  some  of  the 
sayings  of  the  statute.  (^Marquis  of 
CAolmondeley  v.  Lord  Clinton^  2  Jac. 
&  Walk.  180,  et  teg. ;  Whiting  v. 
Wkite,  Coop.  4;  S.  C.  2  Cos,  300 ; 
Barren  v.  Martin,  19  Yes.  327.)  To 
show  that  an  estate  has  been  treated 
as  one  affected  by  a  subsisting  mort- 
gage, within  twenty  years  immediately 
preceding  a  bill  brought  for  redemp- 
tion, parol  evidence  was  formerly  ad- 
missible. {ReekM  T.  Poetlethwaite, 
Coop.  170;  Perry  V.  Mareton,  cited 
2  Cox,  295 ;  Bdsell  v.  Buchanan,  2 
Ves.  jun.  84.)  But  the  late  act  ex- 
dudes  all  proof  except  a  written  ac- 
knowledgment signed  by  the  mortga- 
gee. 

In  the  case  of  Montgomery  v.  The 
Margma  of  Bath,  (3  Yes.  560,)  a  de- 
cfee  was  made  for  a  foreclosure  as  to 
the  share  of  one  of  several  joint  mort- 
gagees :  but,  it  is  to  be  observed,  no 
opposition  was  made  by  the  mortgagor 
in  that  case ;  and  it  is  very  doubtful 
whether  a  decree  for  a  partial  fore- 
closure ought  ever  to  be  made.  (See 
Cockbum  t.  T^osipsofi,  16  Yes.  324, 
n.)  It  is,  at  all  events,  certain,  there 
can  be  no  foredoeure  or  redemption, 
unless  the  whole  of  the  parties  entitled 
to  any  share  of  the  mortgage  money 
are  before  the  court :  {Lowe  v.  Mor* 
goH,  I  Br.  368  ;  Palmer  v.  The  Barl 
</  Cari99ie,  1  Sim.  &  Stu.  425 :)  it 


being  always  the  object  of  a  court  of 
equity  to  make  a  complete  decree, 
embracing  the  whole  subject,  and  de- 
termining (as  far  as  possible)  the  rights 
of  all  the  parties  interested.  {Palk  y. 
Clinton,  12  Yes.  58 ;  Cholmondeley  y. 
Clinton,  2  Jac.  &  Walk.  134.)  Upon 
analogous  principles,  not  only  the 
mortgagor  but  a  subsequent  mort- 
gagee, who  comes  to  redeem  the  mort- 
gage of  a  prior  mortgagee,  must  offer 
to  redeem  it  entirdy ;  dthough'  the 
second  mortgage  may  affect  only  part 
of  the  estates  comprised  in  the  first, 
and  the  titles  are  different.  (Polk  v. 
Clinton,  12  Yes.  59 ;  Reynoldey.  Lowe, 
cited  from  Forrester's  MS.  in  1  Hoven- 
den*s  Suppl.  to  Yes.  junr.  280.)  It 
is  true  that  Lord  Hardwicke  (in  Ex 
parte  King,  1  Atk.  300,)  intimated  a 
doubt  whether  it  was  an  established 
rule  of  the  court,  that  a  mortgagor 
who  has  borrowed,  from  the  same 
party,  money  on  the  security  of  two 
estates,  shall  be  compelled  to  redeem 
both,  if  he  will  have  back  either  es- 
tate :  but  it  had  previously  been  de- 
cided, that,  in  such  cases,  if  one  of 
the  securities  proves  to  be  scanty,  the 
mortgagor,  shall  not  be  allowed  to 
bring  his  bill  for  the  redemption  of 
the  other  mortgage  only  :  {Purrfoy, 
y.  Purrfoy,  1  Yem.  29  ;  Shuttleworth 
y.  Layeoek,  1  Yern.  245 ;  Pope  v. 
Onelow,  2  Yern.  286 ;)  and  modem 
cases  have  confirmed  the  doctrine,  that 
the  mortgagee  may  insist  on  bdng 
redeemed  as  to  both  his  demands,  or 
ndther ;  with  this  reasonable  restric- 
tion, however,  that  a  man  who  happens 
to  be  engaged  with  another  in  one 
mortgage  only,  may  redeem  the  same, 
though  the  other  person  concerned 
therein  has  also  pledged  another  estate. 
(Jonee  v.  Smith,  2  Yes.  junr.  376 ; 
Cator  V.  Charlton,  and  Collett  v.  Jfam- 
den,  dted  2  Yes.  junr.  377.) 


159 


OF   ESTATES    UPON   CONDITION. 

1000/.  might  be  forfeited  for  non-paymeDt  of  100/.  or  a 
less  sum.  This  reasonable  advantage,  allowed  to  mort- 
gagors, is  called  tlie  equity  of  redemption :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  possession  of 
his  estate,  to  deliver  it  back  and  account  for  the  rents  and 
profits  received,  on  payment  of  his  whole  debt  and  interest; 
thereby  turning  the  mortuum  into  a  kind  of  vivum  vadium. 
But,  on  the  other  hand,  the  mortgagee  may  either  compel 
the  sale  of  the  estate,  in  order  to  get  the  whole  of  his  money 
immediately :  or  else  call  upon  the  mortgagor  to  redeem  his 
estate  presently,  or,  in  default  thereof,  to  be  for  ever  fare- 
closed  from  redeeming  the  same ;  that  is,  to  lose  his  equity 
of  redemption  without  possibility  of  recall.  And  also,  in 
some  cases  of  fraudulent  mortgages  (a),  the  fraudulent 
mortgagor  forfeits  all  equity  of  redemption  whatsoever  (15). 
It  is  not,  however,  usual  for  mortgagees  to  take  possession 
of  the  mortgaged  estate,  unless  where  the  security  is  preca- 
rious, or  small ;  or  where  the  mortgagor  neglects  even  the 
payment  of  interest:  when  the  mortgagee  is  frequently 
obliged  to  bring  an  ejectment  (16),  and  take  the  land  into 

(a)  Stet.  4  &  5  W.  &  M.  c.  16. 


(15)  By  the  statute  of  4  &  5  W.  & 
M.  c.  16,  it  is  enacted,  that,  if  a  debtor 
vpon  judgment,  statute,  or  recog^- 
sance,  takes  up  money  from  another 
lender  upon  mortgage,  without  giving 
him  notice  of  such  former  incum- 
brance, in  writing  under  the  debtor's 
hand,  before  the  execution  of  the 
mortgage,  all  equity  of  redemption 
shall  be  lost,  unless  such  mortgagor, 
upon  notice  in  writing,  under  the  hand 
and  seal  of  the  mortgagee,  attested  by 
two  or  more  witnesses,  of  any  such 
former  incumbrance,  shall  within  six 
months  discharge  the  same.  And  any 
person  mortgaging  the  same  lands,  or 
any  part  thereof,  more  than  once, 
without  notice  to  the  subsequent  mort- 
gagees of  the  prior  mortgage  or  mort- 
gages, in  writing  under  the  hand  of 
the  mortgagor,  shall  lose  aU  equity  of 
redemption ;  butany  subsequent  mort- 
gagee may  redeem  a  former  mortgage. 
Upon  this  statute  it  has  been  resolved. 


that  a  mortgage  thus  made  irredeem- 
able by  the  mortgagor,  shall  be  alike 
irredeemable  by  him,  whether  the  es- 
tate remains  in  the  hands  of  the  first 
mortgagee,  or  of  his  assignee,  or  of  a 
subsequent  mortgagee,  who  has  re- 
deemed the  prior  mortgage.  (Stafford 
Y.  Setby,  2  Vem.  590.) 

(16)  Mr.  Christian,  in  his  noteupon 
this  passage  of  the  text,  observes  that 
**  the  mortgagee  is  not  now  obliged  to 
bring  an  ejectment  to  recover  the  rents 
and  profits  of  the  estate  ;  for  it  has 
been  determined,  that,  where  there  is 
a  tenant  in  possession,  by  a  lease  prior 
to  the  mortgage,  the  mortgagee  may 
at  any  time  give  him  notice  to  pay  the 
rent  to  him ;  and  he  may  distrain  for 
all  the  rent  which  is  due  at  the  time 
of  the  notice,  and  also  for  all  that  ac- 
crues afterwards.  (Man  v.  GaUimortt 
Doug.  266.)  The  mortgagor  has  no 
interest  in  the  premises,  but  by  the 
mere  indulgence  of  the  mortgagee ;  he 
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his  own  hands  (17)  in  the  nature  of  a  pledge,  or  the  pignus 
of  the  Roman  law,  whereas,  while  it  remains  in  the  hands  of 
the  mortgagor,  it  more  resembles  their  /lypotheca,  which 
was  where  the  possession  of  the  thing  pledged  remained 
with  the  debtor  (6).  But,  by  the  statute  7  Geo.  II.  c.  20, 
after  payment  or  tender  by  the  mortgagor  of  principal,  in- 
terest, and  costs,  the  mortgagee  can  maintain  no  ejectment; 
but  may  be  compelled  to  re-assign  his  securities.  In 
Glanvirs  time,  when  the  universal  method  of  conveyance 
was  by  livery  of  seisin  ♦or  corporal  tradition  of  the  lands,  no  [  *  160  ] 
gage  or  pledge  of  lands  was  good  unless  possession  was 
also  delivered  to  the  creditor;  ** si  non  sequatur  ipsius 
"  vadii  traditio,  curia  damini  regis  hujusmodi  privatas  con-- 
**  ventiones  tueri  non  solet:"  for  which  the  reason  given  is, 
to  prevent  subsequent  and  fraudulent  pledges  of  the  same 
land  :  "  cum  in  tali  ctzsu  possit  eadem  res  pluribus  aliis 
**  creditoribus  turn  prius  turn  posterius  invadiari"  (c).  And 
the  frauds  which  have  arisen,  since  the  exchange  of  these 


{b)  PignorU  appellaiume  earn  pro* 
prie  rem  e<miineri  dieinnu,  qtue  timul 
etiam  traditwr  ereditori.  At  ettm^  qua 
tine  iraditume  nuda  eoHventUme  tene- 


tur,  proprie  hypotheem  appeliatUme 
eontineri  dicimue.  Inst.  1. 4,  t.  6,  s.  7. 
(e)  L.  10,  c.  8. 


has  not  eren  the  estate  of  a  tenant  at 
will,  for  it  is  held  he  may  be  prevented 
fit>m  carrying  away  the  emblementSi 
or  the  crops  which  he  himself  has 
sown.   lb. 

*'  If  the  mortgagor  grants  a  lease 
after  the  mortgage,  the  mortgagee  may 
recover  the  possession  of  the  premises 
in  an  ejectment  against  the  tenant  in 
possession  without  a  previous  notice 
to  quit,  3  East,  449.*'  [See  also  Keech 
▼.  ^Toil,  Dougl.  21,  and  Alchome  v. 
Gomme^  2  Bing.  62,  9  J.  B.  Moore, 
130.— Ed.] 

(17)  If  a  mortgagee,  after  recover- 
ing in  ijectment,  refuses  to  enter, 
either  through  collusion  with  the  ten- 
ant, and  to  the  detriment  of  the  mort- 
gagor ;  (Duke  qf  Buckingham  v.  Gay^ 
ner,  1  Vem.  258  ;)  or,  vice  vered^  by 
collusion  with  the  mortgagor,  thereby 
enabling  him  to  take  the  profits,  yet, 
by  means  of  the  mortgage,  to  fence 


with  his  other  creditors;  {ChapmiOn 
V.  Tanner f  1  Vem.  267  ;)  he  will  be 
charged  with  the  rent  he  might  have 
received :  as  he  will,  at  the  suit  of 
other  creditors,  when,  after  entry,  he 
has  aUowed  the  mortgagor  to  continue 
in  receipt  of  the  profits :  {Coppring 
V.  Cooket  1  Vem.  270 ;  Maddocke  v. 
Wren,  2  Cha.  Rep.  209 ;)  or,  at  least, 
if  not  charged  with  the  whole  rents, 
he  will  be  deprived  of  his  right  to 
charge  interest  against  the  estate,  so 
as  to  delay  a  subsequent  mortgagee. 
(Bentham  v.  Haineouri,  Prec.  in  Cha. 
30 ;  Lqftue  v.  Swift,  2  Sch.  &  Lef. 
656.)  A  mortgagee,  entering,  is  to 
take  the  fair  rents  and  profits.  He  is 
not  bound  to  engage  in  adventures  and 
speculations  for  the  benefit  of  the 
mortgagor ;  and  if  he  do  so  speculate, 
it  must  be  at  his  own  hazard,  should 
loss  ensue.  (Hughee  v.  WillianUf  12 
Ves.  496.) 
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public  and  notorious  conveyances  for  more  private  and 
secret  bargains,  have  virell  evinced  the  wisdom  of  our 
ancient  law  (18)  (19). 


(18)  Mr.  Christian  observes,  that 
"  where  an  estate  is  divided,  it  is  im- 
possible for  every  one  who  has  a  share 
to  have  the  title  deeds ;  in  a  sale, 
therefore,  under  an  order  of  the  Court 
of  Chancery,  the  chancellor  directs 
one  to  retain  the  title  deeds,  but  to 
covenant  to  produce  them  when  called 
upon,  to  support  the  title  of  the  other 
purchasers.*' 

(19)  An  experiment  made  in  the 
counties  of  York  and  Middlesex,  to 
counteract,  by  registration,  the  incon- 
veniences alluded  to  in  the  text,  is 
mentioned  by  our  author  (at  the  close 
of  the  20th  chapter  of  this  volume,  p. 
343,)  as  one  of  very  doubtful  utility 
in  practice,  however  plausible  in 
theory :  but,  the  opinion  of  the  pub- 
lic, it  is  believed,  is  becoming  favour- 
able to  a  general  registration,  as  a 
measure  of  practical  advantage.  The 
4etails,  no  doubt,  will  require  cautious 
consideration. 

If  a  mortgagee  neglect  to  take  pos- 
session of,  or  if  he  part  with,  the  title 
deeds  of  the  mortgaged  property,  with 
a  view  to  enable  the  mortgagor  to  com- 
mit frauds  upon  third  persons ;  he  will 
be  postponed  to  incumbrancers  who 
have  been  deceived,  and  induced  to 
advance  money,  by  his  collusion  with 
the  mortgagor :  but  the  mere  circum- 
stance of  not  taking,  or  keeping,  pos- 
session of  the  title  deeds,  is  not,  of 
itself,  a  sufficient  ground  for  post- 
poning the  first  mortgagee ;  unless 
there  be  fraud,  concealment,  or  some 
such  purpose,  or  concurrence  in  such 
purpose ;  or  that  gross  negligence 
which  amounts  to  evidence  of  a  fraud- 
ulent intention :  (JSmmt  v.  Bicknell, 
6  Ves.  190 ;  Martinez  v.  Cooper^  2 
Russ.  216 ;  Bamettr.  Wetton,  12  Ves. 
133 ;  Bailey  v.  Permor,  9  Pr.  267  ; 
Peter  v.  Rueaell,  GUb.  Eq.  Rep.  123 :) 
and,  of  course,  a  prior  incumbrancer, 


to  whose  charge  on  the  estate  posses- 
sion of  the  title  deeds  is  not  a  neoes- 
sary  incident,  cannot  be  pos^ioned  to 
subsequent  incumbrancers,  because  he 
is  not  in  possession  of  the  title  deeds. 
{Harper  v.  Paulder,  4  Mad.  138 ; 
T\mrie  v.  JRoiiif,  2  Br.  652.) 

Among  mortgagees,  where  none  of 
them  have  the  legal  estate,  the  rule  in 
equity  is,  that,  ^t  prior  est  tempore 
potior  est  jure ;  and  the  several  in- 
cumbrances must  be  paid  according  to 
their  priority  in  point  of  time.  (Brace 
V.  Duchess  i^  Marlborough,  2  P.  Wms. 
495 ;  Clarke  v.  Abbot,  Bernard.  Ch. 
Rep.  460  ;  Earl  of  Pom/ret  v.  Lord 
Windsor^  2  Yes.  sen.  486 ;  Jtfaiai- 
drell  V.  MaundreU,  10  Yes.  260 ;  Mack- 
reth  V.  SymmoHS,  15  Yes.  354.)  But 
when,  of  several  persons  having  equal 
equity  in  their  favour,  one  has  been 
fortunate,  or  prudent,  enough  to  get 
in  the  legal  estate  ;  he  may  make  all 
the  advantage  thereof  which  the  law 
admits,  and  thus  protect  his  title, 
though  subsequent  in  point  of  time  to 
that  of  other  claimants;  courts  of 
equity  will  not  interfere  in  such  cases, 
but  leave  the  law  to  prevail.  In  con- 
formity to  this  settled  doctrine,  if  an 
estate  be  encumbered  with  several 
mortgage  debts,  the  last  mortgagee, 
provided  he  lent  his  money  bond  fide 
and  without  notice,  may,  by  taking  in 
the  first  incumbrance,  carrying  with 
it  the  legal  estate,  protect  himself 
against  any  intermediate  mortgage: 
no  mesne  mortgagee  can  take  the  es- 
tate out  of  his  hands,  without  redeem- 
ing the  last  incumbrance  as  well  as  the 
first.  {Wbrtley  v.  Birkhead,  2  Yes. 
sen.  573  ;  Morret  v.  Paske,  2  A.tk. 
53 ;  F^ere  v.  Moore,  8  Pr.  487  ;  Bbt- 
nett  V.  Weston,  12  Yes.  135.)  But, 
to  support  the  doctrine  of  tacking,  the 
fairness  of  the  circumstances  under 
which  the  loan  desired  to  be  taeked 
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IV.  A  foarth  species  of  estates,  defeasible  on  condition  iv-  Estates  by 
subsequent,  are  those  held  by  statute  merchant^  and  statute  chant,  otMvie 
staple;  which  are  very  nearly  related  to  the  moum  vadium  ^  ' 
before  mentioned,  or  estate  held  till  the  profits  thereof  shall 
discharge  a  debt  liquidated  or  ascertained.  For  both  the 
statute  merchant  and  statute  staple  are  securities  for  mo- 
ney; the  one  entered  into  before  the  chief  magistrate  of 
some  trading  town,  pursuant  to  the  statute  13  Edw*  I.  de 
mercataribus,  and  thence  called  a  statute  merchant;  the 
other  pursuant  to  the  statute  27  Edw.  III.  c.  9^  before  the 
mayor  of  the  staple,  that  is  to  say,  the  grand  mart  for  the 
principal  commodities  or  manufactures  of  the  kingdom, 
formerly  held  by  act  of  parliament  in  certain  trading 
towns  (d),  from  whence  this  security  is  called  a  statute 
staple.  They  are  both,  I  say,  securities  for  debts  acknow- 
ledged to  be  due ;  and  originally  permitted  only  among 
traders,  for  the  benefit  of  commerce ;  whereby  not  only  the 
body  of  the  debtor  may  be  imprisoned,  and  his  goods  seized 
in  satisfaction  of  the  debt,  but  also  his  lands  may  be  de- 
livered to  the  creditor,  till  out  of  the  rents  and  profits  of 
them  the  debt  may  be  satisfied ;  and,  during  such  time  as 
the  creditor  so  holds  the  lands,  he  is  tenant  by  statute  mer* 
chant  or  statute  staple.    There  is  also  a  similar  security, 

(d)  See  book  i.  c.  8,  Vol.  I.  p.  314. 


was  made,  most  be  liable  to  no  im- 
peachment :  (Maundrell  ▼.  Maundrell, 
10  Yes.  260 :)  and,  though  the  point 
has  neyer  called  for  decision,  it  has 
been  said  to  be  very  donbtful, — ^whe- 
ther a  third  mortgagee,  by  taking  in 
the  first  mortgage,  can  exclude  the 
second,  if  the  first  mortgagee,  when 
he  couTcyed  to  the  third, Icnew  of  the 
second.  (Mackreth  v.  SfmmonM,  15 
Ves.  335.)  Indisputably,  a  mortgagee 
purchasing  the  mortgagor's  equity  of 
redemption,  or  hfiviine  incumbrancer, 
cannot  set  up  a  prior  mortgage  of  his 
own,  (nor,  consequently,  a  mortgage 
which  he  has  got  in,)  against  meme 
incumbrances  of  which  he  had  notice. 
(Tbtf/fiHfi  V.  Sieere,  3  Meriv.  224; 
Moeatta  v.  Mur^Atrofd,  1  P.  Wms. 
393 ;  Morret  v.  Paake,  2  Atk.  62.) 


Upon  analogous  principles,  if  the  first 
mortgagee  stood  by,  without  ^disclos- 
ing his  own  incumbrance  on  the  estate, 
when  the  second  mortgagee  advanced 
his  money,  under  the  persuasion  that 
the  estate  was  liable  for  no  prior  debt ; 
the  first  mortgagee,  in  just  recom- 
pense of  his  fraudulent  concealment, 
will  be  postponed  to  the  second.  And 
the  rule,  as  weU  as  the  reason,  of  de- 
cision is  the  same,  where  the  mortga- 
gor has  gained  any  other  advantage, 
in  subsequent  dealings  respecting  the 
mortgaged  estate,  by  the  conniTanoe 
of  the  mortgagee.  (Becket  y.  CorHeg^ 
1  Br.  35;  ;  JBerr^fard  y.  MUumrd,  2 
Atk.  49.)  Part  of  this  note  is  ex- 
tracted from  Hoyenden  on  Frauds, 
Vol.  II.  pp.  183,  196. 
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the  recognizance  in  the  nature  of  a  statute  staple,  acknow- 
ledged before  either  of  the  chief  justices,  or  (out  of  term) 
before  their  substitutes,  the  mayor  of  the  staple  at  West- 
minster and  the  recorder  of  London ;  whereby  the  benefit 
of  this  mercantile  transaction  is  extended  to  all  the  king's 
subjects  in  general,  by  virtue  of  the  statute  23  Hen.  VIII. 
c.  6,  amended  by  8  Geo.  I.  c.  25,  which  directs  such  recog- 
nizances to  be  enrolled  and  certified  into  Chancery.  But 
these,  by  the  statute  of  frauds,  29  Car.  II.  c.  3,  are  only 
binding  upon  the  lands  in  the  hands  oi  bona  fide  purchasers, 
from  the  day  of  their  employment,  which  is  ordered  to  be 
marked  on  the  record  (20). 
V.  Esutesby  V.  Another  similar  conditional  estate,  created  by  opera- 
*''*"'  tion  of  law,  for  security  and  satisfaction  of  debts,  is  called 

[  *  161  ]  an  ^estate  by  elegit.  What  an  elegit  is,  and  why  so  called, 
will  be  explained  in  the  third  part  of  these  commenta- 
ries (21).  At  present  I  need  only  mention,  that  it  is  the 
name  of  a  writ,  founded  on  the  statute  (e)  of  Westm.  2,  by 
which,  after  a  plaintiff  has  obtained  judgment  for  his  debt 
at  law.  the  sheriff  gives  him  possession  of  one  half  of  the 
defenaant's  lands  and  tenements,  to  be  occupied  and  enjoy- 
ed, until  his  debt  and  damages  are  fully  paid  :  and  during 
the  time  he  so  holds  them,  he  is  called  tenant  by  elegit.  It 
is  easy  to  observe,  that  this  is  also  a  mere  conditional  estate 
defeasible  as  soon  as  the  debt  is  levied.  But  it  is  remark- 
able that  the  feodal  restraints  of  alienating  lands,  and  charg- 
incr  them  with  the  debts  of  the  owner,  were  softened  much 
earlier,  and  much  more  effectually  for  the  benefit  of  trade 
and  commerce,  than  for  any  other  consideration.  Before 
the  statute  of  quia  emptores  (/),  it  is  generally  thought  that 


(e)  13  Edw.  I.  c.  18. 


(/)  18  Edw.  I. 


(20)  Mr.  Christiani  in  his  annota- 
tion upon  the  text  above,  observes, 
"  these  estates  are  sometimes  referred 
to  in  argument,  but  are  now  unknown 
in  practice."  Mr.  Wooddeson,  how- 
ever, speaking  of  the  same  subject,  (in 
his  24th  Yin.  Lect.)  lays,  "these 
kinds  of  interest  are  considerably  fal- 
len into  disuse ;  but  the  doctrine  on 
the  subject  is  not  unnecessary  to  be 
attended  to,  as  instances  of  such  re- 


cognizances stiU  sometimes  occur,  and 
form  an  incumbrance,  requisite  to  be 
guarded  against  in  perfecting  a  safe 
and  complete  title  to  estates."  The 
reader  who  is  disposed  to  go  into  the 
subject,  will  find  an  able  summary 
thereof  in  Mr.  Serjt.  Williams'  3d 
note  to  the  case  of  UnderkiU  v.  De- 
vereux.  (2  Saund.  69  c.) 

(21)  See  chap.  26,  Vol.  III.  p.  418, 
and  Vol.  IV.  p.  426. 
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the  proprietor  of  lands  was  enabled  to  alienate  no  more  than 
a  moiety  of  them  :  the  statute  therefore  of  Westm.  2,  per- 
mits only  so  much  of  them  to  be  affected  by  the  process  of 
lawy  as  a  man  was  capable  of  alienating  by  his  own  deed. 
But  by  the  statute  cle  mercataribus  (passed  in  the  same 
year  (^)  )  the  whole  of  a  man's  lands  was  liable  to  be  pledged 
in  a  statute  merchant,  for  a  debt  contracted  in  trade; 
though  only  half  of  them  was  liable  to  be  taken  in  execu- 
tion for  any  other  debt  of  the  owner. 

I  shall  conclude  what  I  had  to  remark  of  these  estates.  ^J^^}^*^1 

'of  the  teaaot  by 

by  statute  merchant,  statute  staple,  and  elegit,  with  the  ob-  «<^^'- 
servation  of  Sir  Edward  Coke  (A).  "  These  tenants  have  un- 
certain interests  in  lands  and  tenements,  and  yet  they  have 
but  chattels  and  no  freeholds ;"  (which  makes  them  an  ex- 
ception to  the  general  rule)  **  because,  though  they  may  hold 
**  an  estate  of  inheritance,  or  for  life,  ut  liberum  tenementum, 
until  their  debt  be  paid ;  yet  it  shall  go  to  their  executors : 
for  ut  is  similitudinary ;  and  though,  to  recover  their 
estates,  they  shall  have  the  same  remedy  (by  assise)  as  a 
tenant  of  the  freehold  shall  have  (i),  yet  it  is  but  the  •si-  [  *  162  ] 
*'  militude  of  a  freehold,  and  nullum  simile  est  idem,"  This 
indeed  only  proves  them  to  be  chattel  interests,  because 
they  go  to  the  executors,  which  is  inconsistent  with  the 
nature  of  a  freehold  :  but  it  does  not  assign  the  reason  why 
these  estates,  in  contradistinction  to  other  uncertain  interests, 
shall  vest  in  the  executors  of  the  tenant  and  not  the  heir ; 
which  is  probably  owing  to  this :  that,  being  a  security  and 
remedy  provided  for  personal  debts  due  to  the  deceased,  to 
which  debts  the  executor  is  entitled,  the  law  has  therefore 
thus  directed  their  succession  (22);  as  judging  it  reasonable. 


u 


it 


i€ 


ti 


(ji)  13  Edw.  I.  mereaioribua  are  **jntu9e  porter  brtf 

(A)  1  IxiBt.  42,  43.  **  de  noveie  ditiemne,  oust  iicum  de 

(t)  The  words  of  the  statute  de     **Jranktenemeni.^* 


(22)  Mr.  Wooddeson  (in  his  24th 
Tin.  Lect.)  remarksi  that  the  reason 
assigned  by  onr  author  why  estates  by 
statute -merchant  and  statute-staple, 
(which  are  estates  on  condition,  be- 
cause they  are  holden  by  the  creditor 
until  bis  debt  be  satisfied,  that  is,  in 
the  nature  of  a  conditional  limitation,) 
are   not  in    law  freehold   interests, 


though  uncertain  and  indeterminate 
as  to  their  duration  ;  is  a  reason  yery 
conformable  to  the  rules  which  pre- 
vail in  courts  of  equity  on  this  subject : 
but  why  (Mr.  Wooddeson  asks)  should 
it  prevent  the  le^al  vesting  of  the 
freehold  in  these  instances,  any  more 
than  in  the  case  of  a  mortgage  in  fee  ? 
The  reason  (he  suggests,  in  answer  to 
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from  a  principle  of  natural  equity,  that  the  security  and  re- 
medy should  be  vested  in  those  to  whom  the  debts,  if  reco- 
vered, would  belong.  For,  upon  the  same  principle,  if  lands 
.be  devised  to  a  man's  executor,  until  out  of  their  profits  the 
debts  due  from  the  testator  be  discharged,  this  interest  in 
the  lands  shall  be  a  chattel  interest,  and  on  the  death  of  such 
executor  shall  go  to  his  executors  (A) :  because  they  being 
liable  to  pay  the  original  testator's  debts,  so  far  as  his  assets 
will  extend,  are  in  reason  entitled  to  possess  that  fund  out 
of  which  he  has  directed  them  to  be  paid. 

(*)  Co.  Litt.  42. 


his  own  query,)  may  perhaps  depend 
on  the  manner  in  which  these  estates 
Testy  viz.  by  the  iastiing  of  the  liberatef 
which  is  not  a  judgment  in  a  real 
action,  nor  bears  any  analogy  to  the 
various  ways  by  which  freehold  in< 
terests  may  be  acquired.  It  seems, 
howerer,  as  an  interest  under  an  extent 
is  a  species  of  estate  entirely  intro* 
duced  by  statute  law,  (Di^hton  ▼. 
Greentfiif  2  Ventr.  327,)  our  ancient 
la?ryers  might,  with  more  propriety, 
have  aUowed  it  to  be  a  freehold  in- 
terest of  a  peculiar  kind,  namely,  not 


descendible,  but  such  as  by'possibility 
might  come  to  executors  ;  like  estates 
for  lives,  since  the  abolition  of  com- 
mon occupancy.  For,  the  statute  of 
13  £dw.  I.  St.  3,  says,  the  conusee 
shaU  have  aeinUf  a  term  applicable 
only  to  freehold :  and  the  statute  27 
Edw.  III.  St.  2,  c.  9,  expressly  de- 
clares he  shall  have  an  estate  affivni- 
titument ;  and  he  is  entitled  to  the 
same  remedies  to  recover  the  lands, 
if  he  is  ousted,  as  other  freeholders 
enjoy.  (See  Fitsh.  N.  B.  439  ;  Co. 
litt.  43  b.) 
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CHAPTER   XL 

OF  ESTATES  IN  POSSESSION,  REMAINDER, 

AND  REVERSION. 


Hitherto  we  have  considered  estates  solely  with  regard  to  of  the  time  of 
their  duration,  or  the  quantity  of  interest  which  the  owners  eStates^b^ch 
have  therein.     We  are  now  to  consider  them  in  another  in'^pouession  or 
view  ;  with  regard  to  the  time  of  their  enjoyment,  when  the  ***  ®*i^*"*'^* 
actual  pernancy  of  the  profits  (that  is,  the  taking,  percep- 
tion, or  receipt,  of  the  rents  and  other  advantages  arising 
therefrom)  begins.     Estates,  therefore,  with  respect  to  this 
consideration,  may  either  be  in  possession  or  in  expectancy : 
and  of  expectancies  there  are  two  sorts ;  one  created  by  the 
act  of  the  parties,  called  a  remainder  ;  the  other  by  act  of 
law,  and  called  a  reversion. 

I.  Of  estates  in  po^^e^^ton,  (which  are  sometimes  called  ^-^^^JJl^^*" 
estates  executed,  whereby  a  present  interest  passes  to  and 
resides  in  the  tenant,  not  depending  on  any  subsequent  cir- 
cumstance or  contingency,  as  in  the  case  of  estates  execur- 

tory,)  there  is  little  or  nothing  peculiar  to  be  observed.  All 
the  estates  we  have  hitherto  spoken  of  are  of  this  kind ;  for, 
inlaying  down  general  rules,  we  usually  apply  them  to  such 
estates  as  are  then  actually  in  the  tenant's  possession.  But 
the  doctrine  of  estates  in  expectancy  contains  some  of  the 
nicest  and  most  abstruse  learning  in  the  English  law.  These 
will  therefore  require  a  minute  discussion,  and  demand  some 
degree  of  attention. 

II.  An  estate  then  in  remainder  may  be  defined  (1)  to  be,  J^SjJJJJJlJm 


(1)  Mr.  Butler,  (in  his  first  note  to  definition  of  a  remainder.    To  the  in- 

the  first  chapter  of  Feame*s  Ess.  on  valuable   work  of  Mr.   Fearne,   the 

Cent.  Rem.)  minutely  examines  and  reader  is,  once  for  all,  referred,  for  a 

explains  every  part  of  Lord  Coke's  solution  of  any  doubt  or  difficulty. 


IT 
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ufJ^ff^t^^fte*  ^"  estate  limited  to  take  effect  and  be  enjoyed  after  another 
another  estJite  ia  estate  is  determined.      As  if  a  man  seised  in  fee-simple 

determined.  iii  *<•  iivij 

granteth  lands  to  A.  for  twenty  years,  and,  after  the  deter- 
mination of  the  said  term,  then  to  B.  and  his  heirs  for  ever  : 
here  A.  is  tenant  for  years,  remainder  to  B.  in  fee.  In  the 
first  place,  an  estate  for  years  is  created  or  carved  out  of 
the  fee,  and  given  to  A. ;  and  the  residue  or  remainder  of 
it  is  given  to  B.  But  both  these  interests  are  in  fact  only 
one  estate ;  the  present  term  of  years  and  the  remainder  af- 
terwards, when  added  together,  being  equal  only  to  one  es- 
tate in  fee  (a).  They  are  indeed  different  parts,  but  they 
constitute  only  one  whole :  they  are  carved  out  of  one  and 
the  same  inheritance :  they  are  both  created,  and  may  both 
subsist,  together ;  the  one  in  possession,  the  other  in  ex- 
pectancy. So,  if  land  be  granted  to  A.  for  twenty  years, 
and  after  the  determination  of  the  said  term  to  B.  for  life ; 
and  after  the  determination  of  B.'s  estate  for  Ufe,  it  be  limit- 
ed to  C.  and  his  heirs  for  ever :  this  makes  A.  tenant  for 
years,  with  remainder  to  B.  for  life,  remainder  over  to  C.  in 
fee.  Now  here  the  estate  of  inheritance  undergoes  a  divi- 
sion into  three  portions;  there  is  first  A.'s  estate  for  years 
carved  out  of  it :  and  after  that  B/s  estate  for  life ;  and  then 
the  whole  that  remains  is  limited  to  C.  and  his  heirs. 
And  here  also  the  first  estate,  and  both  the  remainders,  for 
life  and  in  fee,  are  one  estate  only ;  being  nothing  but  parts 
or  portions  of  one  entire  inheritance :  and  if  there  were  a 
hundred  remainders,  it  would  still  be  the  same  thing :  upon 
a  principle  grounded  in  mathematical  truth,  that  all  the 
parts  are  equal,  and  no  more  than  equal,  to  the  whole.  And 
hence  also  it  is  easy  to  collect,  that  no  remainder  can  be  li- 
mited after  the  grant  of  an  estate  in  fee-simple  (b)  (2)  :  be- 
cause a  fee-simple  is  the  highest  and  largest  estate  that  a 
subject  is  capable  of  enjoying  ;  and  he  that  is  tenant  in  fee 
hath  in  him  the  whole  of  the  estate  :  a  remainder  therefore, 
which  is  only  a  portion,  or  residuary  |?ar^,  of  the  estate,  can- 

(fl)  Co.  litt.  143.  (b)  Plowd.  29 ;  Vaugh.  269. 


with  which  he  may  be  embarrassedy  in  (2)  Nor  after  a  qualified  or  base  fee. 

the  examination  of  the  doctrines  of  (Co.  litt.  18  a ;  Edward  Seymour's 

contingent  remainders  and  executory  eoMe,  10  Rep.  97  b ;  and  see  tmte^  p. 

devises.  110,  with  the  notes  thereto.) 
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not  be  reserved  after  the  whole  is  disposed  of.  A  particu- 
lar estate,  with  all  *the  remainders  expectant  thereon,  is  only  '[  *  165  ] 
one  fee-simple;  as  40Z.  is  part  of  100/.,  and  602.  is  the  re- 
mainder of  it :  wherefore,  after  a  fee-simple  once  vested, 
there  can  no  more  be  a  remainder  limited  thereon,  than  af- 
ter the  whole  100/.  is  appropriated  there  can  be  any  residue 
subsisting. 

Thus  much  being  premised,  we  shall  be  the  better  enabled  ^^^JJ^'^^ 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  ob-  **>«  creation  of 
served  in  the  creation  of  remainders,  and  the  reasons  upon 
which  those  rules  are  founded. 

1.  And,  first,  there  must  necessarily  be  some  particular  i.  There  most 
estate,  precedent  to  the  estate  in  remainder  (t)  (3).     As,  an  precedent  to  the 
estate  for  years  to  A.,  remainder  to  B.  for  life ;  or,  an  estate  mainder;  which 
for  life  to  A.,  remainder  to  B.  in  tail.     This  precedent  es- <ic«tor  estafeT"^' 
tate  is  called  the  particular  estate,  as  being  only  a  small 
part,  OT  particula,  of  the  inheritance ;  the  residue  or  ren^ain- 
der  of  which  is  granted  over  to  another.     The  necessity  of 
creating  this  preceding  particular  estate,  in  order  to  make 
a  good  remainder,  arises  from  this  plain  reason ;  that  re- 
mainder  is  a  relative  expression,  and  implies  that  some  part 
of  the  thing  is  previously  disposed  of:  for  where  the  whole 
is  conveyed  at  once,  there  cannot  possibly  exist  a  remain- 
der ;  but  the  interest  granted,  whatever  it  be,  will  be  an  es- 
tate in  possession. 

An  estate  created  to  commence  at  a  distant  period  of  time,  An  estate  to 

,  ,  •        I  #•  1  commence  at  a 

Without  any  mtervemngr  estate,  is  therefore  properly  no  re- future  period. 

.     -  r     .        ,  .^.         -     ,  .^  J  .  •,  wlthoulanyin- 

mamder:  it  is  the  whole  oi  the  gift,  and  not  a  residuary  tervening estate. 
part.  And  such  future  estates  can  only  be  made  of  chattel 
interests,  which  were  considered  in  the  light  of  mere  con- 
tracts by  the  ancient  law  (rf),  to  be  executed  either  now  or 
hereafter,  as  the  contracting  parties  should  agree ;  but  an 
estate  of  freehold  must  be  created  to  commence  immediately. 
For  it  is  an  ancient  rule  of  the  common  law,  that  an  estate 
of  freehold  cannot  be  created  to  commence  in  futuro  ;  but 
it  ought  to  take  effect  presently,  either  in  possession  or  re- 
mainder («)  :  because  at  ''^common  law  no  freehold  in  lands    [  *  166  J 

(c)  Co.  Lite.  49 ;  Flowd.  25.  («)  5  Rep.  94. 

\i)  Raym.  151. 


(3)  See  Ofi/«,  p.  11.3^  note,  and  />o«/,  p.  168,  note. 
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could  pass  without  livery  of  seisin  ;  which  must  operate  ei- 
ther immediately,  or  not  at  all.  It  would  therefore  be  con- 
tradictory, if  an  estate,  which  is  not  to  commence  till  here- 
after, could  be  granted  by  a  conveyance  which  imports  an 
immediate  possession  (4).  Therefore,  though  a  lease  to  A. 
for  seven  years,  to  commence  from  next  Michaelmas,  is  good; 
yet  a  conveyance  to  B.  of  lands,  to  hold  to  him  and  his  heirs 
for  ever  from  the  end  of  three  years  next  ensuing,  is  void. 
So  that  when  it  is  intended  to  grant  an  estate  of  freehold, 
whereof  the  enjoyment  shall  be  deferred  till  a  future  time, 
it  is  necessary  to  create  a  previous  particular  estate,  which . 
may  subsist  till  that  period  of  time  is  completed  ;  and  for 
the  grantor  to  deliver  i9imediate  possession  of  the  land  to 
the  tenant  of  this  particular  estate,  which  is  construed  to  be 
giving  possession  to  him  in  remainder,  since  his  estate  and 
that  of  the  particular  tenant  are  one  and  the  same  estate  in 
law.  As,  where  one  leases  to  A.  for  three  years,  with  re- 
mainder to  B.  in  fee,  and  makes  livery  of  seisin  to  A. ;  here 
by  the  livery  the  freehold  is  immediately  created,  and  vest- 
ed in  B.,  during  the  continuance  of  A.'s  term  of  years.  The 
whole  estate  passes  at  once  from  the  grantor  to  the  grantees, 
and  the  remainder-man  is  seised  of  his  remainder  at  the 
same  time  that  the  termor  is  possessed  of  his  term.  The 
enjoyment  of  it  must  indeed  be  deferred  till  hereafter;  but 
it  is  to  all  intents  and  purposes  an  estate  commencing  in  jTm* 
senti,  though  to  be  occupied  and  enjoyed  infuttaro. 
What  Mtate  will  As  no  remainder  can  be  created  without  such  a  precedent 
inf£Xrr  ^'  particular  estate,  therefore  the  particular  estate  is  said  to 
support  the  remainder.  But  a  lease  at  will  (5)  is  not  held 
to  be  such  a  particular  estate  as  will  support  a  remainder 
over  (/).  For  an  estate  at  will  is  of  a  nature  so  slender  and 
precarious,  that  it  is  not  looked  upon  as  a  portion  of  the 
inheritance ;  and  a  portion  must  first  be  taken  out  of  it,  in 
order  to  constitute  a  remainder.  ^Besides,  if  it  be  a  free- 
hold remainder,  livery  of  seisin  must  be  given  at  the  time  of 
its  creation ;  and  the  entry  of  the  grantor  to  do  this  deter- 
[  *  167  ]    mines  the  estate  at  will  ''^in  the  very  instant  in  which  it  is 

(/)  8  Rep.  75. 


(4)  See  anie^  chapter  9,  p.  144,  and         (5)  See  ante^  p.  145,  chapter  9,  sect, 
note  thereto.  2,  with  the  notes  thereto. 
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made  ( jr) :  or  if  the  remainder  be  a  chattel  ititeresti  though 
perhaps  the  deed  of  creation  might  operate  as  2l  future  cofir 
tracts  if  the  tenant  for  years  be  a  party  to  it,  yet  it  is  vmd 
by  way  of  remainder  ;  for  it  is  a  separate  independent  con« 
tract,  distinct  from  the  precedent  estate  at  will ;  and  erery 
remainder  must  be  part  of  one  and  the  same  estate,  out  of 
which  the  preceding  particular  estate  is  taken  (A).  And 
hence  it  is  generally  true,  that  if  the  particular  estate  is  void 
in  its  creation,  or  by  any  means  is  defeated  afterwards,  the 
remainder  supported  thereby  shall  be  defeated  also  (i ) :  as 
where  the  particular  estate  is  an  estate  for  the  life  of  a 
person  not  in  eue  (k) ;  or  an  estate  for  life  upon  condition, 
on  breach  of  which  condition  the  grantor  enters  and  avoids 
the  estate  (/) ;  in  either  of  these  cases  the  remainder  over  is 
void. 

2.  A  second  rule  to  be  observed  is  this :  that  the  re-  s.  The  remain- 
mainder  must  commence  or  pass  out  of  the  grantor  at  the  at  the^um?of 
time  of  the  creation  of  the  particular  estate  (m).  As,  where  the  particoiar 
there  is  an  estate  to  A.  for  life,  with  remainder  to  B.  in  fee : 
here  B.'s  remainder  in  fee  passes  from  the  grantor  at  the 
same  time  that  seisin  is  delivered  to  A«  of  his  life  estate  in 
possession.  And  it  is  this  which  induces  the  necessity  at 
common  law  of  livery  of  seisin  being  made  on  the  particular 
estate,  whenever  a  freehold  remainder  is  created.  For,  if 
it  be  limited  even  on  an  estate  for  years,  it  is  necessary  that 
the  lessee  for  years  should  have  livery  of  seisin,  in  order  to 
convey  the  freehold  from  and  out  of  the  grantor,  otherwise 
the  remainder  is  void  (n).  Not  that  the  livery  is  necessary 
to  strengthen  the  estate  for  years ;  but,  as  livery  of  the  land 
is  requisite  to  convey  the  freehold,  and  yet  cannot  be  given 
to  him  in  remainder  without  infringing  the  possession  of  the 
lessee  for  years,  therefore  the  law  allows  such  livery,  made 
to  the  tenant  of  the  particular  estate,  to  relate  and  enure  to 
him  in  remainder,  as  both  are  but  one  estate  in  law  (o). 

*^.  A  third  rule  respecting  remainders  is  this:  that  the  [  *'^  168  ] 
remainder  must  vest  in  the  s^rantee  during  the  continuance  ?•  And  muat  rest 

i»    I  .1  .  .    1         •      1  •  In  the  grantee 

of  the  particular  .estate,  or  eo  iJistantt  that  it  determines  (p)«  during  the  con. 

■  '  ^*^'   tinoanee  of  the 

(jf)  Djer*  18.  (m)  Ldtt.  b.  671  {  Plowd.  25. 

(A)  lUym.  151.  (»)  Ldtt.  s.  60. 

(0  Co.  Litt.  298.  (o)  Co.  Utt.  49. 

(*)  2  Roll.  Abr.  415.  (p)  Plowd.  25 ;  1  Rep.  66. 

(/)  1  Jon.  58. 
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that  it  deter- 
mines. 


particular  estate,  As,  if  A.  be  tenant  for  life,  remainder  to  B.  in  tail:  here 
B/s  remainder  is  vested  in  him,  at  the  creation  of  the  par- 
ticular estate  to  A.  for  life:  or  if  A.  and  B.  be  tenants  for 
their  joint  lives,  remainder  to  the  survivor  in  fee;  here, 
though  during  their  joint  lives  the  remainder  is  vested  in 
neither,  yet  on  the  death  of  either  of  them,  the  remainder 
vests  instantly  in  the  survivor:  wherefore  both  these  are 
good  remainders.  But,  if  an  estate  be  limited  to  A.  for 
life,  remainder  to  the  eldest  sou  of  B.  in  tail,  and  A.  dies 
before  B.  hath  any  son ;  here  the  remainder  will  be  void, 
for  it  did  not  vest  in  any  one  during  the  continuance,  nor  at 
the  determination,  of  the  particular  estate :  and  even  sup- 
posing that  B.  should  afterwards  have  a  son,  he  shall  not 
take  by  this  remainder ;  for,  as  it  did  not  vest  at  or  before 
the  end  of  the  particular  estate,  it  never  can  vest  at  all,  but 
is  gone  for  ever  (q).  And  this  depends  upon  the  principle 
before  laid  down,  that  the  precedent  particular  estate,  and 
the  remainder,  are  one  estate  in  law ;  they  must  therefore 
subsist  and  be  in  esse  at  one  and  the  same  instant  of  time, 
either  during  the  continuance  of  the  first  estate,  or  at  the 
very  instant  when  that  determines,  so  that  no  other  estate 
can  possibly  come  between  them.  For  there  can  be  no  in- 
tervening estate  between  the  particular  estate,  and  the  re- 
mainder supported  thereby  (r) :  the  thing  supported  must  fall 
to  the  ground,  if  once  its  support  be  severed  from  it  (6). 


(q)  1  Rep.  138. 


(r)  3  Rep.  21. 


(6)  By  the  feudal  law,  the  freehold 
cDuld  not  be  Tacant,  or,  as  it  was 
tenned,  in  abeyance.  (See  aii/«,  p. 
107,  note.)  There  must  have  been  a 
tenant  to  falfil  the  feudal  duties  or  re- 
turns, and  against  whom  the  rights  of 
others  might  be  maintained.  If  the 
tenancy  once  became  vacant,  though 
but  for  one  instant,  the  lord  was  war- 
ranted in  entering  on  the  lands ;  and 
the  moment  the  particular  estate 
ended,  by  the  cession  of  the  tenancy, 
all  limitations  of  that  estate  were  also 
at  an  end.  From  these  principles  are 
deduced  the  rulesj  that  no/reehold  re- 
mainder can  be  weU  created,  unless  it 
is  supported  by  an  immediate  estate 


of  freehold,  vested  in  some  person  ac- 
tually in  existence,  who  may  answet 
the  pradpe  of  strangers ;  and  also, 
that  it  is  necessary  the  remainder 
should  take  effect  during  the  existence 
of  such  particular  estate,  or  eo  itutoMti 
that  it  determines.  (Watk.  on  Conv. 
94.)  But,  as  to  a  contingent  remain- 
der for  years,  there  does  not  appear 
to  be  any  necessity  for  a  preceding 
freehold  to  support  it.  For,  the  re- 
mainder not  being  freehold,  no  such 
estate  appears  requisite  to  pass  out  of 
the  grantor,  in  order  to  give  effect  to 
a  remainder  of  that  sort.  And  al- 
though every  contingent  yrwAoM  re- 
mainder must  be  supported  by  a  pre- 
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It  is  upon  these  iniles^  but  principally  the  last,  that  the  tested  remain- 
doctrine  of  contingent  remainders  depends.  Forremain«» 
ders  are  either  vested  or  contingent  (7).  Vested  remainders 
(or  remainders  executed,  whereby  a  present  interest  passes 
to  the  party,  though  to  be  enjoyed  infuturo)  are  where  the 
estate  is  invariably  fixed,  to  remain  to  a  determinate  person, 
after  the  ^particular  estate  is  spent.  As  if  A,  be  tenant  for  [  *  169  ] 
twenty  years,  remainder  to  B.  in  fee ;  here  B.'s  is  a  vested 
remainder,  which  nothing  can  defeat,  or  set  aside. 

Contingent  or  executory  remainders  (whereby  no  present  or  oontingent 
interest  passes)  are  where  the  estate  in  remainder  is  limited  nmSnSBnf 
to  take  effect,  either  to  a  dubious  and  uncertain  person,  or 
upon  a  dubious  and  uncertain  event;  so  that  the  particular 
estate  may  chance  to  be  determined,  and  the  remainder 
never  take  effect  (*). 

First,  they  may  be  limited  to  a  dubious  and  uncertain  per-  ^i^^?'^***?*^^ 
son.     As  if  A.  be  tenant  for  life,  with  remainder  to  B.'s  *<>  *n  uncertain 
eldest  son  (then  unborn)  in  tail;  this  is  a  contingent  re-Dorn; 
mainder,  for  it  is  uncertain  whether  B.  will  have  a  son  or 
no :  but  the  instant  that  a  son  is  born,  the  remainder  is  no 


rjon— one  un- 


(«)  3  Rep.  20. 


ceding  freehold,  yet  it  is  not  necessary 
that  sach  preceding  estate  continue 
in  the  actoal  teimn  of  its  rightful  ten- 
ant ;  it  is  sufficient  if  there  subsists  a 
riffht  to  such  preceding  estate,  at  the 
time  the  remainder  should  vest ;  pro- 
vided such  right  be  a  present  right  of 
entry,  and  not  a  right  of  action  only.. 
A  right  of  entry  implies  the  undoubted 
tubaistence  of  the  estate ;  but  when 
A  right  of  action  only  remains,  it  then 
becomes  a  question  of  law  whether 
the  same  estate  continues  or  not :  till 
that  question  be  determined,  upon  the 
action  brought,  another  estate  is  ac- 
knowledged and  protected  by  the  law. 
(See  Feame,  ch.  3.)  Where  the  legal 
estate  is  rested  in  trustees,  that  will 
be  sufficient  to  support  the  limitations 
of  contingent  remainders ;  (see  poet, 
pp.  171,  172  ;)  and  there  will  be  no 
neceaaity  for  any  other  particular  es- 
tate of  freehold ;  nor  need  the  remain- 


ders vest  at  the  time  when  the  pre- 
ceding trust  limitations  expire.  {Ha- 
berghdtmx.  Kmc«ii/,  2  Ves.  junr.  233; 
Gale  ▼.  Gale,  2  Cox,  153 ;  Hopkins  v. 
Hopkins,  Ca.  temp.  Talb.  151.) 

(7)  Mr.  Wooddeson  (in  his  25th 
Vin.  Lect.)  observes,  "  the  principal 
qualities  by  which  a  vested,  is  distin- 
guished from  a  contingent,  remainder 
are,  first,  that  the  former  is  not  liable 
to  be  defeated  by  the  tenant  for  life's 
suffering  a  common  recovery,  or  by 
various  other  means  which  may  an- 
nihilate a  contingent  remainder.  (See 
post,  p.  171,  and  the  note  thereto.) 
This  is  the  important  difference.  Se- 
condly, a  contingent  remainder  is  not 
transferrible  at  law,  except  by  fine  or 
recovery.  A  remainder,  contingent 
in  its  creation,  may  become  afterwards 
vested,  and  entitled  to  the  privileges 
of  such  durable  and  grantable  inte- 


rest. 


»» 
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longer  contingent,  but  vested.  Though,  if  A.  had  died 
before  the  contingency  happened,  that  is,  before  B/s  son 
was  bom,  the  remainder  would  have  been  absolutely  gone ; 
for  the  particular  estate  was  determined  before  the  re* 
mainder  could  vest.  Nay,  by  the  strict  rule  of  law,  if  A* 
were  tenant  for  life,  remainder  to  his  own  eldest  son  in  tail, 
and  A.  died  without  issue  bom,  but  leaving  his  wife  enseint, 
or  big  with  child,  and  after  his  death  a  posthumous  son  was 
bom,  this  son  could  not  take  the  land,  by  virtue  of  this  re^ 
mainder ;  for  the  particular  estate  determined  before  there 
was  any  person  in  esse,  in  whom  the  remainder  could 
vest(0*    But,  to  remedy  this  hardship  (8),  it  is  enacted 

(0  Salk.  228 ;  4  Mod.  282. 


(8)  The  caae  of  Reeve  t.  Long  (1 
Sfdk.  227|)  which  gave  occasion  to  the 
statute  mentioned  in  the  text,  was  to 
the  foUowing  purport : 

John  Long  devised  lands  to  his 
nephew,  Henry,  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  re- 
mainder to  his  nephew,  Richard,  for 
life,  &c.  Henry  died  without  issue 
bom,  but  leaving  his  srife  pregnant, 
Richard  entered  as  in  his  remainder, 
and  afterwards  a  posthumous  son  of 
Henry  was  bom.  The  guardian  of  the 
inDsnt  entered  upon  Richard  ;  and  it 
was  held  by  the  Courts  of  Common 
Pleas  and  of  King's  Bench,  that  no* 
thing  Tested  in  the  posthumous  son, 
because  a  contingent  remainder  must 
▼est  during  the  particular  estate,  or  at 
the  moment  of  its  determination. 

On  an  appeal  to  the  House  of  Lords, 
this  judgment  was  reversed,  against 
the  opinion  of  all  the  judges,  who  were 
much  dissatisfied.  (3  Lev.  408.)  To 
set  the  question  at  rest,  the  statute 
was  passed.  Mr.  Cruise,  (2  Dig.  3.^,) 
however  remarks,  it  is  somewhat  sin- 
gular that  this  statute  does  not  men- 
tion limitations  or  devises  by  wilL 
But,  he  says,  there  is  a  tradition,  tiiat 
as  the  case  of  Reeve  v.  Long,  arose 
upon  a  wiU,  the  Lords  considered  the 
law  to  have  been  settled  by  their  de- 
termination in  that  case,  and  were 


therefore  unwilling  to  make  any  ex- 
press mention  of  limitations  made  in 
wills,  lest  it  should  appear  to  call  in 
question  the  authority,  or  propriety, 
of  their  determination.  Besides,  (be 
adds,)  the  words  of  the  act  may  be 
construed,  without  much  violence,  to 
comprise  settlements  of  estates  made 
by  wills,  as  well  as  by  deeds. 

Mr.  Christian,  in  his  note  upon  the 
passage  in  the  text,  considers  the  sta- 
tute as  a  reproof  given  by  the  House 
of  Commons  to  the  Lords  fbr  their 
sasnmption :  but,  had  it  been  so  un- 
derstood, the  ooncunrenoe  of  the  Lords 
would  probably  not  have  been  ob« 
tained. 

In  the  case  of  Tlkettmmm  v.  Wood^ 
fwrdt  (4  Ves.  342,)  Lord  Rosslyn  said. 
The  case  of  Hmm  v.  Xen^,  (certainly 
overruling  iifrAcr'teoftf,)  dsedded  that 
a  posthumous  child  was  to  be  taken, 
to  all  intents  and  purposes,  as  bom 
at  the  time  the  particular  estate,  on 
which  his  remainder  depended,  de- 
termined. Undoubtedly,  the  Court 
of  Common  Pleas,  first,  and  upon  a 
writ  of  error,  the  Court  of  King's 
Bench,  had  held  differently.  But  it 
ought  always  to  be  remembered,  it 
was  the  decision  of  Lord  Somers ;  and 
that  was  not  the  only  case  in  which 
he  stood  against  the  minority  of  the 
judges ;  and  the  better  consideration 
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by  statute  10  &  11  W.  HI.  c.  16,  that  posthumous  children 
shall  be  capable  of  taking  in  remainder,  in  the  same  man- 
ner as  if  they  had  been  bom  in  their  father's  lifetime :  that 
is,  the  remainder  is  allowed  to  vest  in  them,  while  yet  in 
their  mother's  womb  (u). 

This  species  of  contingent  remainders  to  a  person  not  in  bntmnstbeto 
being,  must  however  be  limited  to  some  one,  that  may,  by  common  poMi- 

.,.,..  ^      ^-  •  1       .  M.        bility,  maybe 

common  possibility,  or  potentta  propinqua,  be  in  esse  at  or  ^netMatorbe. 
before  the  particular  estate  determines  (w).    As  if  an  estate  mination  of  the 


be  *made  to  A.  for  life,  remainder  to  the  heirs  of  B. ;  now, 
if  A.  dies  before  B.,  the  remainder  is  at  an  end ;  for  during 
B.'s  life  he  has  no  heir,  nemo  est  fueres  viventis:  but  if  B, 
dies  first,  the  remainder  then  immediately  vests  in  his  heir, 
who  will  be  entitled  to  the  land  on  the  death  of  A.  This 
is  a  good  contingent  remainder,  for  the  possibility  of  B.'s 
dying  before  A.  is  potentia  propinqtuZf  znd  therefore  allowed 
in  law  (x).  But  a  remainder  to  the  right  heirs  of  B.  (if 
there  be  no  such  person  as  B.  in  esse)  is  void  (y).  For  here 
there  must  two  contingencies  happen :  first,  that  such  a 
person  as  B.  shall  be  born ;  and,  secondly,  that  he  shall 
also  die  during  the  continuance  of  the  particular  estate ; 
which  make  it  potentia  remotisstma,  a  most  improbable 
possibility.  A  remainder  to  a  man's  eldest  son,  who  hath 
none  (we  have  seen)  is  good,  for  by  common  possibility  he 
may  have  one ;  but  if  it  be  limited  in  particular  to  his  son 


particular  estate. 

[  •  170  ] 


(a)  See  Vol.  I.  p.  130. 
(w)  2  Rep.  51. 


(pp)  Co.  Litt.  378. 
(y)  Hob.  33. 


of  subsequent  times  has  shown,  his 
opinion  desenred  all  the  regard  gene- 
jnJly  paid  to  it.  The  statute  of  Wil- 
liam III.  was  not  to  affirm  that  deci- 
sion. It  did  by  implication  affirm  it, 
but  it  established  that  the  same  prin- 
ciple should  govern  the  case,  where 
the  limitation  was  by  deed  of  settle- 
ment. The  manner  in  which  the 
point  has  been  treated  ever  since,  in 
Bwrdet  v.  Hopegood,  (1  P.  Wms.  487,) 
and  the  other  cases,  (see  2  Yes.  jun. 
673;  11  Ves.  139  ;  2  Yes.  &Bea.  367,) 
proves  what  the  opinion  has  been 
upon  the  propriety  of  a  rule,  which  it 
is  impossible  to  say  is  attended  with 


real  inconvenience,  and  which  is  ac- 
cording to  every  principle  of  justice 
and  natural  feeling. 

A  posthumous  child,  claiming  under 
a  remainder  in  a  settlement,  is  entitled 
to  the  intermediate  profits  from  the 
death  of  the  father,  as  weU  as  to  the 
estate  itself.  (Basset  v.  Basset,  3  Atk. 
203 ;  Thelluson  v.  Woodford,  11  Yes. 
139.)  But  a  posthumous  son,  who  suc- 
ceeds by  descent,  can  claim  the  rents 
and  profits  only  from  the  time  of  his 
birth.  (GoodtUle  v.  iVinrman,  3  Wils. 
526;  Co.  Litt.  11  b,  note  4.  See 
Yol.  I.  p.  130,  and  the  note  thereto.) 
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2.  Where  the 
event  upon 
which  It  is  to 
take  effect  is 
uncertain. 
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John,  or  Richard,  it  is  bad,  if  he  have  no  son  of  that 
name  ;  for  it  is  too  remote  a  possibility  that  he  should  not 
only  have  ar  son,  but  a  son  of  a  particular  name  (2r).  A 
limitation  of  a  remainder,  to  a  bastard  before  it  is  born, 
is  not  good  (a)  (9) :  for  though  the  law  allows  the  possi- 
bility of  having  bastards,  it  presumes  it  to  be  a  very  remote 
and  improbable  contingency.  Thus  may  a  remainder  be 
contingent,  on  account  of  the  uncertainty  of  the  person  who 
is  to  take  it. 

A  remainder  may  also  be  contingent,  where  the  person 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event 
upon  which  it  is  to  take  effect  is  vague  and  uncertain.     As, 


(z)  5  Rep.  51. 


(a)  Cro.  Eliz.  509. 


(9)  The  several  reports  of  the  case 
to  which  our  author  refers  as  his  au- 
thority for  the  passage  in  the  text,  are 
yery  discordant :  and  it  rather  appears 
that  it  was  finally  unnecessary  to  de- 
cide the  question,  whether  a  remainder 
to  an  unborn  illegitimate  child  was 
necessarily  invalid ;  as  the  claimant  in 
Biodtaelly.  Edward*,  (the  case  in  ques- 
tion,) turned  out  to  be  actually  born 
in  lawful  wedlock.  (See  Co.  Litt.  3  b, 
and  Mr.  Hargrave^s  note  1.)  How- 
ever, Lord  Parker,  (afterwards  Mac- 
clesfield,) in  the  case  of  Metkam  v. 
The  Duke  qf  Devon,  (1  P.  Wms.  530,) 
said,  he  inclined  to  think  that  a  na- 
tural child  en  ventre  ea  mere  could 
not  take  under  a  bequest  in  a  will  to 
all  the  natural  children  of  a  named 
man  by  a  certain  woman.     And  Sir 
W.  Grant,  M.  R.  in  Barle  v.  WiUon, 
(17  Ves.  531,)  said,  whether  the  case 
referred  to  by  Lord  Coke,  (which  is 
also  the  case  referred  to  by  our  au- 
thor,) does,  or  does  not,  ftdly  warrant 
the  rule  laid  doijm  by  him,  yet,  his 
own  great  authority  and  the  adoption 
of  it  by  Lord  Macclesfield,  were  suffi- 
cient to  induce  him  to  adhere  to  it, 
without  nicely  examining  the  reasons 
upon  which  it  stands.     The  rule  (he 
added)  is  in  substance,  that  a  bastard 
cannot  take  as  the  issue  of  a  particu- 
lar man,  until  it  has  acquired  the  re- 


putation of  being  the  child  of  that 
man,  which  cannot  be  before  its  birth. 
{Bayley  v.  Snelham,  1  Sim.  &  Stu. 
81.)    Yet,  where  a  bequest  is  made 
to  the  natural  child  of  which  a  parti- 
cular woman  is  enceinte,  without  re- 
ference to  any  person  as  the  father, 
there  would  be  no  uncertainty  in  that 
bequest,  and  probably  it  would  be 
held  good.    But  the  rule  of  law  does 
not  acknowledge  a  natural  child  to 
have  any  father  before  its  birth.     By 
the  later  cases  of  Gordon  v.  Gordon^ 
(1  Meriv.  153,)  and  Evane  v.  Maeeey, 
(8  Pr.  33,)  it  seems  to  be  now  esta- 
blished, that  a  prospective  bequest  to 
an  illegitimate  child,   with  which  a 
woman  is  supposed  to  be  enceinte, 
may  be  good,  if  the  description  of  the 
object  of  bequest  be  not  open  to  the 
uncertainty  which  must  arise  when- 
ever it  is  made  a  condition  precedent 
to  the  gift,  that  the  child  should  ac- 
tually be  the  child  of  a  particular 
father,  and  when  the  description  is  in 
other  respects  so  distinct  as  to  leave 
no   doubt  as  to  the  individual  for 
whom  the  legacy  is  intended :  though 
a  contrary  opinion,  as  intimated  in 
the  text,  certainly  appears  to  have 
been  held  formerly.  (See   Wilkineon 
V.  Adam,  1  Ves.  &  Bea.  468;  Arnold 
V.  Preeion,  18  Ves.  288) 
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where  land  is  given  to  A.  for  life,  and  in  case  B.  surviTes 
hiniy  then  with  remainder  to  B.  in  fee  :  here  B.  is  a  certain 
person,  but  the  remainder  to  him  is  a  contingent  remainder, 
depending  upon  a  dubious  event,  the  uncertainty  of  his 
surviving  A.  During  the  joint  lives  of  A.  and  B.  it  is  con- 
tingent; and  if  B.  dies  first,  it  never  can  vest  in  his  heirs, 
but  is  for  ever  gone  :  but  if  A.  dies  first,  the  remainder  to 
B.  becomes  vested. 

•Contingent  remainders  of  either  kind,  if  they  amount  to    [  *  171  ] 
a  freehold  (10),  cannot  be  limited  on  an  estate  for  years,  or  SS^iS^inhey 
any  other  particular  estate,  less  than  a  freehold.     Thus,  if  hoki!c!»l^5/^' 
land  be  granted  to  A.  for  ten  years,  with  remainder  in  fee  es*{lJ{i*^it^SIm 
to  the  right  heirs  of  B.,  this  remainder  is  void  (ft);  but  if  freehold. 
granted  to  A.  for  life,  with  a  like  remainder,  it  is  good. 
For,  unless  the  freehold  passes  out  of  the  grantor  at  the  time 
when  the  remainder  is  created,  such  freehold  remainder  is 
voi4  :  it  cannot  pass  out  of  him,  without  vesting  somewhere; 
and  in  the  case  of  a  contingent  remainder  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  no  where ;  unless,  there- 
fore, the  estate  of  such  particular  tenant  be  of  a  freehold 
nature,  the  freehold  cannot  vest  in  him,  and  consequently 
the  remainder  is  void. 

Contingent  remainders  may  be  defeated^  ^7  ^^^^^^Y'^S  SSSb^  ^e 
or  determining  the  particular  estate  upon  which  they  de- J«|^"^°*^^of 
pend(ll),  before  the  contingency  happens  whereby  they  ««**]p**^°'« *« 
become  vested  (c).     Therefore,  when  there  is  tenant  for  life,  happen*. 
with  divers  remainders  in  contingency,  he  may,  not  only  by 
his  death,  but  by  alienation,  surrender,  or  other  methods, 
destroy  and  determine  his  own  life-estate  before  any  of  those 
remainders  vest  (12),  the  consequence  of  which  is,  that  he 


{b)  1  Rep.  130. 


(e)  1  Rep.  66,  135. 


(10)  See  on/tf,  the  note  to  p.  168. 

(11)  See  tmttt  p.  1 68,  with  the  notes 
thereto. 

(12)  It  must  be  recoUected,  that  an 
alienation  by  bargain  and  sale,  or  co- 
Tenant  to  stand  seised,  will  pass  no 
further  interest  than  the  bargainor,  or 
covenantor,  can  lawfully  transfer.  No 
estate  is  di?e8ted,  and  nothing  but  a 
u»e  passes  by  these  conveyances  ;  but 
no  use  can  be  greater  than  the  estate 


out  of  which  it  is  created ;  if  a  greater 
use  is  professed  to  be  granted,  the  ex- 
cess is  merely  Toid,  and  the  statute 
executes  the  fiossession  to  so  much 
only  of  the  use  as  is  lawfully  granted. 
Therefore,  if  a  tenant  for  life,  with 
contingent  remainders  depending  on 
his  estate,  conveys  in  fee,  by  bai^in 
and  sale,  or  covenant  to  stand  seised 
in  fee;  the  bai^gainee  or  covenantee 
wiU  only  take  an  estate  for  life ;  and 
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utterly  defeats  them  all.  As,  if  there  be  tenant  for  life,  with 
remainder  to  bis  eldest  son  unborn  in  tail,  and  the  tenant  for 


the  contingent  remainders  will  not  be 
destroyed.  (Gilb.  on  Uses  and  Trusts, 
Sngd.  ed.  p.  312.)  NeitherinU  a  con- 
Tejanoe  by  lease  and  release,  made  by 
a  tenant  for  life,  bar  the  remainders 
OTer.  {MoffenmsY.MaeCuUoghfGilh, 
Eq.  Rep.  236;  litt.  sect  600.)  And 
a  etityi  que  trutt  for  life  cannot,  by 
any  act  of  his,  destroy  a  contingent 
remainder;  because,  whatever  con- 
veyance he  makes,  as  he  has  no  legal 
estate  in  him,  his  conyeyanoe  will 
only  pass  what  he  can  lawfully  grant, 
(LetkieuUier  ▼.  Dracy,  3  Atk.  729 ; 
Penhay  y.  Hurrell,  2  Freem.  213.) 
Tlioagh,  if  tenant  in  tail  of  a  trust 
estate  suffered  a  recovery,  while  those 
ilctitioas  assurances  were  allowed,  the 
jnemainders  over  were  destroyed.  (Pai- 
Aay  y.  HwrreU,  ubi  n^fras  JBoteler  y. 
Allinffton,  1  Br.  73.)  And  the  sim- 
pler modes  which,  by  the  statute  of  3 
and  4  Gul.  IV.  c.  74,  have  been  sub- 
stituted for  common  recoveries,  wiU 
have  the  same  effect. 

It  has  been  said,  that  any  alteration 
in  the  nature  of  the  preceding  estate, 
before  a  remainder  vests,  will  destroy 
that  remainder ;  {Anonym,  4  Leon. 
237,  pi.  363 ;)  but  Mr.  Feame  is  of 
opinion  that  the  alteration,  which  will 
destroy  a  contingent  remainder,  must 
amount  to  an  alteration  in  its  quantity 
and  not  in  its  quality.  (Essay  on  Con- 
ting.  Rem.  ch.  5,  s.  14.)  This  conclu- 
sion Mr.  Feame  held  to  be  warranted 
by  the  adjudged  cases  of  Zdme  v. 
Pmmel,  (1  RoUe's  Rep.  238,  317, 
438,)  and  of  Harrimm  v.  BeUey,  (re- 
ported in  T.  Raym.  413 ;  1  Ventr. 
345  ;  T.  Jones,  136 ;  2  Show.  91 ;  and 
PoUezf.  573.)  Mr.  Feame  ably  argues 
that  no  neeessary  connexion  eusti 
between  a  remainder  and  the  fiM/tty  of 
the  preceding  estate.  Whilst  the  par- 
ticular estate  oontuiuea  the  same  in 
pumiUyf  it  continues  to  be  the  same 
•state  at  fitf  as  reqpeoti  its  relation  to 


a  remainder.  If  a  release,  or  severance 
between  joint-tenants,  determined  the 
old  estate,  then  a  vested  remainder- 
man would  be  entitled  to  enter  imme- 
diately, upon  such  release  or  sever- 
ance :  but,  as  the  law  is,  that  notwith- 
standing such  release  or  severance,  it 
continues  to  be  the  same  estate  as  to 
a  v€9ted  remainder,  why  (he  asks) 
should  it  not  be  so  as  to  a  eonimytnt 
remainder  ?  No  legal  modification  or 
alteration  in  the  dremmtttmeei  amiy  of 
a  particular  estate,  can  be  said  to 
determine  that  estate :  but  the  deter- 
mination of  the  particular  estate  is  the 
only  point  of  connexion  between  such 
estate  and  the  remainder ;  therefore, 
until  that  point  is  passed,  there  still 
remains  the  same  place  for  a  contin- 
gent remainder  to  take  effect. 

In  Shelly* 9  eaee,  (1  Rep.  104,)  a  rule 
is  stated,  not  as  a  matter  then  before 
the  court  for  its  determination,  or  even 
discussion,  but  incidentally  introduced 
as  an  acknowledged  rule  of  law,  and, 
ever  since,  generally  called  the  rule  in 
Shelly*  ecaee.  This  rale  is,  that* 'when 
the  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  es- 
tate is  limited,  either  mediately  or  im- 
mediately, to  his  heirs  in  fee  or  in  tail, 
always  in  such  cases  the  words  '  die 
heirs'  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase." 
In  other  words,  whenever  the  ancestor 
takes  an  estate  of  freehold,  and  a 
remainder  is  thereon  limited  in  the 
same  conveyance  to  his  heirs,  or  heirs 
in  tail,  such  remainder,  (where  there 
is  no  intermediate  estate,)  is  immedi- 
ately executed  in  possession  in  tha 
ancestor ;  or  (where  there  is  an  inter- 
vening estate)  the  remainder  is  vested 
in  the  ancestor,  and  is  not  contingent 
Thus,  an  estate  for  life  to  A.,  with 
reaoainder  to  the  heirs  of  his  body,  is 
not  a  oontingeat  remainder  to  the  heir 
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life,  before  any  eon  is  born,  sarrenders  his  life-estatei  he  by 
that  means  defeats  the  remainder  in  tail  to  his  son :  for  his 
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of  tht  body  of  A.,  but  an  immediata 
•state  tail  in  A. 

Bat,  wbare  (he  life  estate,  Umited 
to  the  ancestor,  is  merely  a  tmst 
estale,  and  that  to  his  heirs  carries  the 
legal  estate,  they  will  not  incorporate 
into  an  estate  of  inheritance  in  the 
ancestor,  as  they  would  had  both  been 
of  one  quality ;  that  is,  both  Icfal,  or 
both  equitable.  (J<nu$  t.  Lord  8ajf 
mtd  Seal,  1  £q.  Ca.  Ab.  383.)  In 
order  to  unite  and  coalesce,  the  two 
estates,  it  seems  settled,  should  also 
be  created  by  the  same  instrument  t 
{Doe  V.  Fbmtereau,  2  Dougl.  490, 507 
a:)  however,  a  will,  schedule,  end 
codicil,  if  all  published  at  the  same 
time,  with  the  same  solemnities  and 
attestation,  will  be  considered  as  parte 
of  the  same  instrument ;  and  two  11* 
mitations  therein  contained,  though 
on  separate  and  distinct  papers,  may 
come  within  the  operation  of  the  rule 
in  8ketty*a  eate ;  {Hayee  t.  Ihorde, 
2  W.  Black.  700 ;  and  see  1  Bligh's 
P.  R.  41 ;)  or  if  a  testator  in  his  will 
expressly  refers  to  any  paper  previa 
onsly  written,  and  so  describes  it  that 
there  can  be  no  doubt  of  the  identity, 
and  the  will  is  duly  executed,  that 
paper  makes  part  of  the  will,  whether 
executed  or  not.  (Habtryhem  t.  Ftn- 
ecw/,  2  Ves.  junr.  228  ;  Smart  ▼.  Prv- 
jean,  6  Yes.  565.)  So,  a  power  of  ap- 
pointment,  when  executed,  is  to  be 
considered  in  the  same  light  as  if  it 
had  been  inserted  in  the  original  deed 
by  which  the  power  of  appointment 
was  created.  (Venable§Y,  Morrk,  7 
T.  K.  347.) 

It  follows  from  the  doctrines  above 
stated  that,  if,  after  giving  an  estate  to 
a  lather  for  life,  it  is  desired  to  secure 
a  remainder  to  his  children,  care  must 
be  taken  to  limit  such  remainder  by 
words  of  purchase ;  as,  to  the  first  and 
other  MM«.  However,  courta  of  equity 
have  gone  far  to  aid  the  maoifiest  in- 


tention of  the  parties  by  giving  their 
words  a  diiFerent  construction  from 
that  which  they  teohniesUy  end  stricdy 
bear.  Thus,  it  has  been  determined, 
not  only  that  the  words  "  heir  male  *' 
may  be  construed  as  words  of  pur« 
chase ;  but  the  words  "  heirs  of  the 
body*'  have  received  the  same  con- 
struction. {Hodyemm  v.  AiMcy ,  2  Atk. 
90  ;  BagBhaw  v.  Spencer,  2  Atk.  580, 
where  several  earlier  cases  to  the  same 
effect  are dted ;  and seeii^Ai  v.  Creber, 
5  Bam.  &  Cress.  871 1  S.C.B  Dowl.  & 
Byl.  723.)  But,  the  words  '*heir,"  or 
* '  heir  male  of  the  body,' '  though  in  the 
singular  number,  are  properly  words  of 
limitation,  not  of  purdiase;  unless 
words  of  limitation  are  superadded,  and 
they  are  found  in  a  will,  where  there  is 
something  in  the  context  plainly  show* 
ing  that  the  testator  did  not  mean  to 
use  the  words  in  their  technical  sense. 
(Blaeibume  v.  SMlee,  2  Yes.  &Bea. 
371.)  It  is  in  order  to  give  effect  to 
the  intention  of  a  testator  that  the 
words  ''heir  male"  may,  in  a  will, 
also  be  construed  as  nomen  eoUeetu 
ram,  including  all  the  issue ;  though 
in  a  deed  no  such  construction  would 
be  allowable.  (Bayley  v.  Morrie,  4 
Ves.  794.)  But,  it  must  be  dearly 
understood,  that,  to  enable  any  one 
to  take  as  heir  male  by  purchase,  he 
must  be  both  heir  and  male,  {Owytme 
V.  Hooke,  1  Wils.  30 ;  and  see  1  Ho- 
venden's  Supp.  to  Vesey  jun.  441.) 
The  word  issue  is  sometimes  construed 
as  a  word  of  limitation,  sometimes 
as  a  word  of  purchase ;  according  to 
the  intent  of  the  win,  or  deed,  in 
which  it  is  used.  {Roe  v.  Orew,  2 
Wils.  324 ;  S.  C.  Wihn.  Notes,  277 ; 
Kmg  V.  BureheU,  1  Eden,  431 ;  Xyon 
V.  MUeheU,  I  Mad.  473.)  In  a  deed, 
it  is  true,  where  the  technical  mean- 
ing of  words  is  more  attended  to,  the 
word  '*  issue"  is  generally  held  to  be 
a  word  of  purchase.  (A^lcyv.  Her- 
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son  not  being  in  esse,  when  the  particular  estate  determined, 
the  remainder  could  not  then  vest ;  and,  as  it  could  not  vest 


ris,  4  Vc8.  794.)  In  a  deed  of  settle- 
ment on  marriagey  also,  where  the 
natural  presumption  is,  that  the  object 
must  have  been  to  provide  for  unborn 
children,  the  word  "  issue,*'  (if  not 
confined  by  some  indication  of  a  con- 
trary intention,)  is  a  word  of  purchase 
including  all  descendants.  {Leigh  t. 
Norburtff  13  Ves.  344  ;  Hockley  t. 
Mawbey,  1  Yes.  jun.  150  ;  Earl  qf 
Ojeford  v.  Churchill^  3  Ves.  &  Bea. 
67,)  The  strong  reason  why,  in  such 
cases,  the  word  "issue''  must  be  con- 
itrued  a  word  of  purchase  is,  that,  if 
it  were  taken  as  a  word  of  limitation, 
after  a  previous  life  estate  secured  to 
the  father,  he,  by  the  merger  of  the 
two  interests,  might  be  enabled  to 
defeat  the  whole  intent  of  the  settle- 
ment, and  appropriate  the  settled 
estate  to  himself.  (Manhall  ▼.  Boui^ 
field  J  2  Mad.  172.)  On  the  other 
hand,  if  the  object  of  the  settlement, 
after  giving  a  life-estate  to  unborn 
children,  be  to  give  a  remainder  to 
ikevr  issue,  the  word  '*  issue"  must, 
in  subservience  to  that  intention,  be 
construed  as  a  word  of  limitation :  for, 
although  this  construction  must,  as  we 
have  just  seen,  put  the  issue  in  the 
power  of  their  parents,  (provided  such 
parents  live  long  enough  after  they 
are  of  age  to  dock  the  entail,)  still, 
this  is  the  nearest  approach  which  can 
be  made  towards  effecting  the  declared 
intention ;  for  the  rules  of  law  do  not 
permit  that  an  estate  for  life  shall  be 
given  to  a  person  not  m  este,  with  a 
remainder  in  tail  to  his  issue  as  put' 
chanri,  (See  the  case  last  cited,  and 
Hampson  v.  Brandwood,  1  Mad.  390; 
as  also  tf|/ra.)  And  in  a  will,  it  is 
usually  most  conformable  to  a  testa- 
tor's intent  to  hold  the  word  "  issue" 
to  be  a  word  of  limitation ;  {Lyon  v. 
Mitchell,  1  Mad.  473;)  but  as  we 
have  seen,  it  may  be  a  word  of  pur- 
chase; and,  when  so  used,  it  has  been 


said,  it  is  alwaye  considered  as  syno- 
nymous with,  and  the  same  as,  '*  de- 
scendants." {Davenport  v.  Hanbwry, 
3  Ves.  259.)  This  Utter  dictum,  how- 
ever, must  be  qualified ;  for  though, 
according  to  all  the  cases,  the  word 
'*  issue,"  in  a  will,  untally  takes  in 
descendants  beyond  immediate  issue  ; 
still,  a  more  restrained  sense  may  be 
given  to  the  word,  if  (upon  fair  rea- 
soning, deduced  from  the  whole  con- 
tents, design,  and  tenor  of  the  will,) 
it  appears  to  have  been  used  in  that 
restricted  sense :  {Sibley  v.  Perry,  7 
Ves.  531 :)  the  testator  may,  in  the 
introductory  part  of  his  will,  have 
used  the  word  '*  issue ;"  yet,  by  sub- 
sequent passages,  he  may  have  made 
it  distinctly  appear,  that  by  '*  issue," 
he  meant  only  children,  and  their 
children.  {EarlqfOafordv.  Churchili, 
3  Ves.  &  Bea.  67 ;  and  see  1  Hoven- 
den's  Supp.  to  Ves.  jun.  54,  55.) 

It  is  a  general  rule,  that  limitations 
to  the  **  heirs  of  the  body,"  in  mar- 
riage articles,  shaU  be  carried  into 
execution  in  eqiuty  by  decreeing  eirict 
settlements,  making  the  parents  te- 
nants for  life ;  {Honor  v.  Honor,  I  P. 
Wms.  124;  Jonee  v.  Lanyton,  1  £q. 
Ca.  Ab.  392  ;>  and  not  leaving  it  in 
their  power  to  annul  the  substantial 
intent  of  the  articles,  by  confining 
the  performance  to  the  mere  letter :. 
{Streatfield  y.  Streatfield,  Ca.  temp. 
Talb.  181 ;  Roberts  v,  Kingely,  1  Ves. 
sen.  239 :)  for,  in  equity,  articles  are 
considered  as  minutes  only ;  and  the 
Court  of  Chancery,  where  it  finds  the 
words  short  and  defective,  vrill  pre- 
sume what  was  the  probable  intent. 
{Marqtne  qf  Blan4ford  v.  Duchen  qf 
Marlborough,  2  Atk.  545  ;  Taggart  v. 
Taggart,  1  Sch.  &  Lef.  87.)  Even 
when  a  marriage  settlement  has  been 
executed,  and  does  not  rest  in  articles, 
the  court,  by  virtue  of  the  contract, 
may  be  enabled  to  deal  with  the  set- 
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ihen^  by  the  rules  before  laid  down,  it  never  can  vest  at 
all.  In  these  cases  therefore  it  is  necessary  to  have  trustees 
appointed  to  preserve  the  contingent  remainders ;  in  whom 
there  is  vested  an  estate  in  remainder  for  the  life  of  the 
tenant  for  life,  to  commence  when  his  estate  determines.  If 
therefore  his  estate  for  life  determines  otherwise  than  by  his 
death,  the  estate  of  the  trustees,  for  the  residue  of  his 
natural  life,  will  then  take  effect,  and  become  a  'particular  [  *  172  ] 
estate  in  possession,  sufficient  to  support  the  remainders  de- 
pending in  contingency.     This  nietliod  is  said  to  have  been 


tlement  so  as  to  effect  the  intention 
of  the  parties,  and,  with  that  view,  to 
put  upon  technical  words  a  sense, 
which,  legally  and  strictly,  would  be 
inadmissible  in  other  cases.  (Choi' 
numdeley  y.  Clinton,  2  Meriv.  347, 
citing  Seymour  t.  BoremoHf  a  note  of 
which  is  to  be  found  in  Nels.  121.) 
And,  it  is  quite  clear,  the  operative 
part  of  a  family  settlement  may  be  re- 
formed, so  as  to  accord  with  the  in- 
tention declared  in  the  recital.  (Doran 
T.  Ro99,  1  Ves.  jun.  57 ;  Payne  ▼. 
Collier,  1  Ves.  jun.  171  •;  Hope  y. 
Lord  Clifden,  6  Ves.  508  ;  Moore  y. 
Magraih,  Cowp.  12 ;  Whalley  y. 
Whalley,  1  MeriY.  446.) 

But  the  rule  that  marriage  articles 
are  to  be  carried  into  execution  by  a 
strict  settlement,  does  not  prevail, 
when  the  concurrence  of  both  parents 
would,  under  the  terms  of  the  articles, 
be  necessary  to  bar  the  entail.  (High' 
way  Y.  Banner,  1  Br.  587  ;  Howell  y. 
Howell,  2  Ves.  sen.  359 ;  Brudenell 
Y.  Blwee,  7  Ves.  390.) 

It  is  to  be  recollected  that,  although 
a  remainder  after  a  life-estate  given 
to  the  father  of  the  party  for  whom 
the  remainder  is  intended,  may  be 
limited  by  proper  words  of  purchase, 
or  by  words  which  may  be  so  con- 
strued ;  still,  a  remainder  limited  to 
a  person  unborn  must  be  contingent, 
and  therefore  liable  to  be  defeated  by 
the  destruction  of  the  father's  parti- 
cular estate,  if  the  remainder  is  de- 
pendent thereon :  to  prevent  this,  it 


is  necessary  to  interpose  trustees, 
giving  them  an  intermediate  estate, 
to  commence  upon  any  determination 
of  the  father's  life-estate  by  forfeiture 
or  alienation,  and  to  rest  in  them  tiU 
the  contingent  estate  comes  into  ex- 
istence, or  cannot  possibly  ever  arise ; 
and  thus  the  trustees  are  said  to  sup- 
port and  preserve  the  contingent  re- 
mainders. (See  ante,  p.  168,  note.) 

By  a  strict  settlement,  an  estate  may 
be  rendered  unalienable  till  the  first 
son  attains  the  age  of  twenty-one ;  at 
which  time,  if  the  father  be  dead,  the 
son,  as  tenant  in  tail,  will  have  fuU 
power  over  the  estate  :  if  the  father 
be  then  living,  he  and  the  son  can  cut 
off  all  the  subsequent  limitations ;  or 
the  son  alone  can  bar  his  own  issue, 
without  the  concurrence  of  the  father. 
There  is  no  method  (as  it  has  before 
been  intimated)  of  securing  an  estate 
to  the  grand- children  of  a  person  who 
is  without  children  at  the  time  of  the 
settlement.  A  settlor  or  testator  may 
create  as  many  vested  remainders  for 
life  as  he  thinks  fit ;  of  such  limitations 
the  law  has  no  abhorrence,  as  tending 
to  a  perpetuity :  but,  if  a  man  wishes 
to  go  beyond  this,  and  to  transmit  his 
estate  in  a  course  of  descent ;  he  must 
give  an  estate  of  inheritance,  which 
will  be  alienable,  at  furthest,  within 
twenty-one  years  after  the  determi- 
nation of  the  vested  remainders. 
(Thelluion  v.  Wood/ord,  4  Ves.  314.) 
See  post,  note  15,  p.  174. 
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invented  by  Sir  Orlando  Bridgmani  Sir  Geoffrey  Palmer,  and 
other  eminent  counsel,  who  betook  themselves  to  convey- 
ancing during  the  time  of  the  civil  wars ;  in  order  thereby  to 
secure  in  family  settlements  a  provision  for  the  future  chil- 
dren of  an  intended  marrii^e,  who  before  were  usually  left 
at  the  mercy  of  the  particular  tenant  for  life  (cf ) :  and  when, 
after  the  restoration,  those  gentlemen  came  to  fill  the  first 
offices  of  the  law,  they  supported  this  invention  within 
reasonable  and  proper  bounds,  and  introduced  it  into  gene* 
ral  use. 

Thus  the  student  will  observe  how  much  nicety  is  re- 
quired in  creating  and  securing  a  remainder ;  and  I  trust  he 
will  in  some  measure  see  the  general  reasons  upon  which 
this  nicety  is  founded.  It  were  endless  to  attempt  to  enter 
upon  the  particular  sobtilties  and  refinements,  into  which 
this  doctrine,  by  the  variety  of  cases  which  have  occurred  in 
the  course  of  many  centuries,  has  been  spun  out  and  sub- 
divided :  neither  are  they  consonant  to  the  design  of  these 
elementary  disquisitions.  I  must  not  however  omit,  that  in 
devises  by  last  will  and  testament,  (which  being  often  drawn 
up  when  the  party  is  inops  consilii,  are  always  more 
favoured  in  construction  than  formal  deeds,  which  are  pre-* 
sumed  to  be  made  with  great  caution,  forethought,  and  ad- 
vice,) in  these  devises,  I  say,  remainders  may  be  created  in 
some  measure  contrary  to  the  rules  before  laid  down :  though 
our  lawyers  will  not  allow  such  dispositions  to  be  strictly 
remaindere ;  but  call  them  by  another  name,  that  of  execu* 
tort/  devises,  or  devises  hereafter  to  be  executed. 

An  executory  devise  of  lands  is  such  a  disposition  of 
them  by  will,  that  thereby  no  estate  vests  at  the  death  of  the 
devisor,  but  only  on  some  future  contingency  (13).  It  differs 

(lO  See  Moor.  4S6 ;  2  RoU.  Abr.  797,  pL  12 ;  2  Sid.  159 ;  2  Chan.  B«p.  170. 


(13)  Mr.  Feame,  (in  tlw 
meDt  of  tho  lat  chapter  of  his  admir- 
aUa  traatiae  on  Ezecntory  Deriies,) 
oibaaiTea,  that  the  common  definition 
of  an  execatoiy  deyise,  namely,  that 
it  la  a  deviae  of  a  future  interest  in 
lands,  not  to  take  effect  at  the  testa- 
tor's decease,  but  limited  to  arise  and 
Test  upon  some  future  contingency,  is 
too  general:    that  it  does,  indeed, 


eomprehend  every  spedea  of  an  ez« 
ecutory  dcTise,  but  is  not  confined 
to  executory  devises  only ;  it  indudca 
erery  kind  of  contingent  interest  in 
lands  giyen  by  devise :  now  erery  con- 
tingent interest  in  landa,  limited  by 
devise,  is  not  an  executory  devise ; 
for  some  contingent  interests  by  de- 
vise are  contingent  ivmainders;  there- 
fore, the  common  definition  must  be 
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from  a  remainder  in  three  very  material  points :  L  That  it 
needs  not  any  ^particular  estate  to  support  it.  2.  That  by  [  *  173  ] 
it  a  fee-simple,  or  other  less  estate,  may  be  limited  after  a 
fise-simple.  3*  That  by  this  means  a  remainder  may  be  li- 
mited of  a  chattel  interest,  after  a  particular  estate  for  life 
created  in  the  same. 

1.  The  first  case  happens  when  a  man  devises  a  future  i.  An  executory 

-    ,      .  •  .  ••  J      ,•11     .1     .  .•       devise  needs  not 

estate  to  anse  upon  a  contingency ;  and,  till  that  contin-  any  particular 
gency  happens,  does  not  dispose  of  the  feensimple,  but  leaves  "****  ***  '"^^ 
it  to  descend  to  his  heir-at-law.     As  if  one  devises  land  to 
a  feme-sole  and  her  heirs,  upon  her  day  of  marriage :  here 


eoBsidered  u  defectire  in  point  of 
precision.  An  ezecntoiy  devise  is, 
strictly,  sncfa  a  limitation  of  a  future 
estate  in  lands  or  chattels,  (though, 
in  the  case  of  chattels  pertonalf  it  is 
tnord  properly  an  executory  bequettt) 
as  the  law  admits  in  the  case  of  a  wUl, 
though  contrary  to  the  rules  of  limi- 
tation in  conyeyances  at  common  law. 
It  is  only  an  indulgence  allowed  to  a 
man*s  last  will  and  testament,  where 
otherwise  the  words  of  the  will 
would  he  Toid;  (^Driver  ▼.  Hoole, 
2  Wils.  90  ;)  for,  wherever  a  future 
interest  is  so  limited  by  devise  as  to 
fall  within  the  rules  laid  down  for  the 
limitation  of  contingent  remainders, 
or  it  can  take  effect  as  a  contingent 
remainder,  it  shall  never  take  effect 
as  an  executory  devise.  (See  Purrfoy 
▼.  Itoffen,  2  Saund.  388  ;  Doe  v.  Seu- 
d&mort,  2  Bos.  &  Pull.  295  ;  Ihe  ▼. 
Margmtt  3  T.  R.  765.)  A /»rqper  ex- 
ecutory devise  is,  where  a  testator 
devises  a  fee,  hut,  upon  the  happen- 
ing of  a  particular  event,  limits  the 
inheritance  over  to  another  descrip- 
tion of  heirs :  {Luddingion  v.  KifM^ 
1  Lord  Raym.  207 ;  Pella  v.  Brown, 
Cro.  Jac.  592.)  Such  a  limitation 
over  cannot  take  effect  as  a  contingent 
remainder f  because  it  is  an  established 
rule  of  law,  that  a  fee  cannot  be  li- 
mited after  a  fee.  (OorAier  t.  8hd- 
don,  Taugh.  269  ;  Co.  litt.  18  a ;  and 
see  anfe,  p.  113.)  But  where  the 
contingency,  upon  which  the  limita- 


tion over  alter  a  fee  is  to  take  place, 
must  happen  within  such  time  as  that 
the  estate  devised  would  not  be  un- 
alienable longer  than  an  estate  limited 
by  way  of  remainder  in  a  deed  might 
legally  be,  such  a  limitation,  by  will, 
of  a  fee  after  a  fee,  is  allowed  to  take 
effect  under  the  name  of  an  executory 
devise.  {Roe  v.  J^ery,  7  T.  R.  596  ; 
Doe  T.  Webber,  I  Bam.  &  Aid.  721.) 

There  is  another  species  of  execu- 
tory devises,  where  a  testator  gives  a 
future  estate  to  arise  upon  a  contin- 
gency, or  at  a  certain  time  ;  and  does 
not  in  the  mean  time  part  with  the 
fee,  but  retains  it ;  and  on  his  death 
the  fee  descends  to  his  heir,  until  the 
time  comes  for  the  executory  devise  to 
take  effect.  (Seatterwood  v.  Edge, 
Salk.  230 ;  Hide  y.  Lyone,  3  Leon. 
70;  Gorer.  Oore,  2  P.  Wms.  64;  8.  C, 
2  Str.  958.) 

A  third  sort  of  executory  devises, 
or  rather  bequeete,  is  where  a  term  for 
years  or  other  personal  estate  is  be- 
queathed to  one  for  life,  remainder 
over  to  another :  such  limitations 
were  very  soon  permitted  to  be  created 
by  tpilli  the  technical  objections 
being  obviated  by  changing  the  name 
fh>m  remainders  to  esteeutory  bequestsi 
and  at  a  later  period  such  limitations 
were  allowed  to  be  made  by  deed. 
{Matthew  Manninp^s  case,  8  Rep. 
189  ;  Wriffht  ▼.  Cartwriykij  1  Burr. 
284.) 
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is  in  eflPect  a  contingent  remainder,  without  any  particular 
estate  to  support  it;  a  freehold  commencing  infuturo.  This 
limitation,  though  it  would  be  void  in  a  deed,  yet  is  good 
in  a  will,  by  way  of  executory  devise  (e).  For,  since  by  a 
devise  a  freehold  may  pass  without  corporal  tradition  or 
livery  of  seisin,  (as  it  must  do  if  it  passes  at  all,)  therefore  it 
may  commence  infuturo;  because  the  principal  reason  why 
it  cannot  commence  in  futuro  in  other  cases,  is  the  neces- 
sity of  actual  seisin,  which  always  operates  inpr€Bsenti.  And 
since  it  may  thus  commence  in  futuro,  there  is  no  need  of 
a  particular  estate  to  support  it;  the  only  use  of  which 
is  to  make  the  remainder,  by  its  unity  with  the  particular 
estate,  a  present  interest.  And  hence  also  it  follows,  that 
such  an  executory  devise,  not  being  a  present  interest, 
cannot  be  barred  by  a  recovery,  suffered  before  it  com- 
mences (/)  (14). 

2.  By  executory  devise  a  fee,  or  other  less  estate,  may  be 
limited  after  a  fee.  And  this  happens  where  a  devisor  de- 
vises his  whole  estate  in  fee,  but  limits  a  remainder  thereon 
to  commence  on  a  future  contingency.  As  if  a  man  devises 
land  to  A.  and  his  heirs ;  but  if  he  dies  before  the  age  of 
twenty-one,  then  to  B.  and  his  heirs  :  this  remainder  though 
void  in  a  deed,  is  good  by  way  of  executory  devise  (g).  But 
in  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time ; 
as  within  one  or  more  life  or  lives  in  being,  or  within  a  mo- 
[  *  174  ]  de*rate  term  of  years,  for  courts  of  justice  will  not  indulge 
even  wiUs,  so  as  to  create  a  perpetuity,  which  the  law 
abhors  (A) :  because  by  perpetuities,  (or  the  settlement  of 
an  interest,  which  shall  go  in  the  succession  prescribed,  with- 
out any  power  of  alienation  (i),)  estates  are  made  incapable 


2.  By  it  a  fee. 


ofh 


or  other  less  es- 
tate, may  be  li- 
mited  after  a  fee. 


(e)  1  Sid.  153. 
(/)  Cro.  Jac.  593. 
iff)  2  Mod.  289. 


(A)  12  Mod.  287;  1  Vera.  164. 
(i)  Salk.  229. 


(14)  This  requires  a  little  qoalifica- 
tion.  It  was  said  in  PelU  ▼.  Sroum, 
(Cro.  Jac.  593,)  that  if  the  person  to 
whom  the  executory  devise  is  limited 
comes  in  as  youchee  in  a  common  re- 
covery, his  possibility  is  given  up,  and 
his  heir  barred. 

Since  this  note  was  first  published, 


common  recoveries  have  been  abo- 
lished, by  Stat.  3  &4  Gul.  IV.  c.  74  ; 
but,  if  the  executory  devisee  is  a  party 
to  the  instrument  substituted,  by 
virtue  of  that  act,  in  the  room  of  a 
recovery,  it  is  presumed  the  effect  will 
be  the  same  as  if  he  had  come  in  as 
vouchee. 
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of  answering  those  ends  of  social  commerce,  and  providing 
for  the  sadden  contingencies  of  private  life,  for  which  pro- 
perty was  at  first  established.  The  utmost  length  that  has 
been  hitherto  allowed  for  the  contingency  of  an  executory 
devise  of  either  kind  to  happen  in,  is  that  of  a  life  or  lives  in 
beii^y  and  one  and  twenty  years  afterwards.  As  when  lands 
are  devised  to  such  unborn  son  of  a  feme-covert,  as  shall  first 
attain  the  age  of  twenty- one,  and  his  heirs ;  the  utmost 
length  of  time  that  can  happen  before  the  estate  can  vest, 
is  the  life  of  the  mother  and  the  subsequent  infancy  of  her 
son:  and  this  hath  been  decreed  to  be  a  good  executory 
devise  (A)  (16)  (16). 

(*)  Fort.  232. 
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(15)  The  law  does  not  allow  such 
a  limitation  of  property  as  wonld  ren- 
der it  unalienable  for  a  longer  period 
than  a  life  or  Uves  in  being,  and  twenty- 
one  years  afterwards,  with  the  further 
allowance  of  a  few  months  for  the 
gestation  of  a  child  en  venire  ta  mere. 
It  has  been  doubted  whether  an  exe- 
cutory devise  to  a  person  unborn,  can 
be  limited  to  take  effect  upon  a  term 
m  gro8$f  of  twenty-one  years  and  a 
flow  months,  after  lives  in  being. 
Lord  Alvanley  (in  the  case  of  TheU 
iueon  y.  Woo4fard,  4  Yes.  337,)  said, 
the  period  of  twenty-one  years  had 
never  been  considered  as  a  term  that 
might,  at  all  events,  be  added  to  an 
execQiory  devise,  or  trust.  Mr.  Sng- 
den,  (in  a  very  able  note  to  Gilbert  on 
Uses  and  Trusts,  ch.  2,  s.  2,)  con- 
tended that  no  such  rule  ought  to 
prevail.  But,  in  Bengough  v.  Bdridge, 
(1  Simons,  267,)  where  trusts  were  to 
be  performed  after  the  expiration  of  a 
term  m  groee  of  twenty-one  years 
from  the  decease  of  the  survivor  of 
twenty-eight  persons  who  were  living 
at  the  testator's  decease ;  and  where 
the  contest  was,  whether  the  vesting 
could  be  suspended  for  lives  in  being 
and  twenty-one  years,  not  with  re- 
ference to  minority,  but  positively 
fixed  time;  Sir  John  Leach,  V.  C. 
considered  it  to  be  fully  settled,  that 
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limitations  by  way  of  devise,  or  spring- 
ing use,  may  be  made  to  depend  upon 
an  absolute  tierm  of  twenty- one  years 
alter  Hves  in  being.  Now,  if  an  exe- 
cutory devise  to  a  person  unborn  can 
be  limited  to  take  effect  after  the  ex- 
piration of  sucH  a  term  in  gross  f  there 
is  a  chance  that  the  power  of  aliena- 
tion may  be  restrained  longer  than  it 
could  in  the  case  of  a  strict  settle- 
ment It  is  true,  that,  in  a  strict 
settlement,  several  successive  infan- 
cies may  occur,  during  which  the 
estate  would  be  unalienable ;  but,  in 
this  case  the  same  thing  may  happen, 
and  twenty-one  years  are  moreover 
absolutely  fixed,  during  which  the 
estate  oannot  be  aliened,  even  al- 
though the  person  presumptively  en- 
titled be  adult. 

The  decision  pronounced  in  the  case 
of  Bengough  v.  Bdridge  must,  there- 
fore, be  taken  to  qualify  the  dielum  of 
Lord  Kenybn,  in  Long  v.  BlaekaU, 
(7  T.  R.  102,)  that  an  executory  de- 
vise cannot  make  an  estate  unalienable 
for  a  longer  time  than  is  allowed  by 
the  limitations  of  a  common  law  con* 
veyance.  And  Sir  John  Leach*s  de- 
cision has  been  affirmed  by  the  House 
of  Lords.  (See  Cadeli  v.  Palmer, 
3  Moo.  «c  S.  571 ;  10  Bingh.  141.) 

(16)  The  39  &  40  Geo.  III.  c.  98, 
enacts,  that  no  person  shall  by  any 
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3.  By  thia  means     3.  Bv  executorv  devise  a  term  of  years  may  be  given  to 

a  remainder  may  •'  ^  .      ,      jT  . 

beumitedofa    one  man  for  hia  life,  and  afterwards  limited  over  in  re- 

chattel  interest,  '  -ijitj/* 

•^I'T  »  Particular  mainder  to  another,  which  could  not  be  done  by  deed :  for 

estate  for  life 

created  in  the  by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a  total 
disposition  of  the  whole  term ;  a  life  estate  being  esteemed 
of  a  higher  and  larger  nature  than  any  term  of  years  (0- 
And,  at  first,  the  courts  were  tender,  even  in  the  case  of  a 
will,  of  restraining  the  devisee  for  life  from  aliening  the 
term ;  but  only  held,  that  in  case  he  died  without  exerting 
that  act  of  ownership,  the  remainder  over  should  then 
take  place  (m):  for  the  restraint  of  the  power  of  alienation, 
especially  in  very  long  terms,  was  introducing  a  species 
of  perpetuity.  But,  soon  afterwards,  it  was  held  (n),  that 
the  devisee  for  life  hath  no  power  of  aliening  the  term,  so 
as  to  bar  the  remainder-man :  yet,  in  order  to  prevent  the 
danger  of  perpetuities,  it  was  settled  (o),  that  though  such 
remainders  may  be  limited  to  as  many  persons  successively 

[  *  175  ]  as  the  devisor  thinks  proper,  yet  they  must  all  be  *in  ease 
during  the  life  of  the  first  devisee,  for  then  all  the  candles 
are  lighted  and  are  consuming  together,  and  the  ultimate 
remainder  is  in  reality  only  to  that  remainder-man  who 
happens  to  survive  the  rest :  and  it  was  also  settled,  that 
such  remainder  may  not  be  limited  to  take  effect,  unless 

(/)  8  Rep.  95.  (n)  Dyer,  358 ;  8  Rep.  96. 

(m)  Bro.  tit.  Chatteles,  23  ;  Dyer,         (o)  1  Sid.  451. 
74. 


deed,  will,  or  by  any  other  mode,  such  direction  thaU  be  yoiid,  and  the 
fettle  or  dispose  of  any  real  or  perso-  rents  and  profits,  during  the  time  that 
Dal  property,  so  that  the  rents  and  the  property  is  directed  to  be  aocn- 
profits  may  be  whotty  or  partially  ac-  mulated  contrary  to  this  act,  shall  go 
cnmnlated  for  a  longer  term  than  the  to  such  person  as  would  hare  been 
life  of  the  grantor,  or  the  term  of  entitled  thereto,  if  no  sudi  accumula- 
twenty-one  years  after  the  death  of  tion  had  been  directed ;  prorided  that 
the  grantor  or  the  testator,  or  the  this  act  shaU  not  extend  to  any  pro- 
minority  of  any  person  who  shall  be  vision  for  the  payment  of  debts,  or 
living,  or  en  vmtre  §a  mtrt,  at  the  for  raising  portions  for  children,  or  to 
death  of  the  grantor  or  the  testator,  any  direction  touching  the  produce  of 
or  during  the  minority  only  of  such  woods  or  timber. 


person  as  would  for  the  time  being,  A  direction  foraccumulatioBi 
if  of  full  age,  be  entitled   to    the  a  life  was  held  to  be  good  for  twenty- 
rents   and    produce   so    directed  to  one  years  after  the  death  of  the  testa- 
be    accumulated ;    and    where    any  tor.  9  Ves.  jun.  127. — Ch. 
accumulation  is  directed  otherwise. 
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upon  such  contingeDcy  as  must  happen  (if  at  all)  during  the 
life  of  the  first  devisee  {p)  (17). 

(p)  Skinn.  341 ;  3  P.  Wms.  258. 
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(17)  A  limitation  oyer  of  a  term,  or 
other  peraonalty,  in  case  the  prerions 
legatee  shall  die  "  without  issue,"  is 
too  remote ;  and  the  absolute  interest 
in  tlie  property  Tests  in  the  first  tsker. 
In  some  of  the  early  cases,  indeed,  the 
judges  inclined  to  hold  those  words  to 
mean,  without  issue  at  the  death  of 
the  party ;  but  erer  since  the  case  of 
BeauelerJtf.  Dormer^  (2  Atk.  309,)  a 
different  rule  has  prevailed ;  and  it  is 
now  settled,  that  unless  there  are  ex- 
pressions or  circumstances,  from  which 
it  can  be  collected  that  the  words  were 
used  in  a  more  confined  sense,  they 
are  to  have  their  ordinary  legal  signi- 
fication ;  viz,  death  without  issue  ge- 
nerally.    {Barlow  ▼.  Salter,  17  Yes. 
481 ;  Donn  ▼.  Penny,  19  Yes.  547,) 
If  a  combined  devise  and  bequest  be 
made  to  a  man  and  the  heirs  of  his 
body,  with  a  limitation  over  ''  if  he 
has  no  such  heirs,*'  as  these  words  do 
not  point  to  any  time  less  indefinite 
than  a  general  failure  of  issue,  the 
limitation  over  is  void ;  and  the  first 
tsker  will  have  an  absolute  interest 
in  the  personal  property.     {Jeffery  y. 
Sprigge,  1   Cox,   63.)     But,  where 
the  limitation  oyer  of  leasehold,  or  a 
term  in  real  estate  is,  in  case  the  first 
taker  in  tail  dies  *'  and  feover  no  such 
heirs,"  the  settled  construction  is  that 
it  means  ai  Ma  death :  {Crooke  y.  De 
Vandea,  9  Yes.  202,  204  :)  and  if,  af- 
ter  a  devise  over  of  freehold  estate  in 
those  terms,  the  testator  makes  a  be- 
quest over  of  his  personalty,  not  com- 
bined with  the  devise  over,  but  show- 
ing a  plain  intention  to  make  the  be- 
quest dependent  on  the  same  event  as 
the  devise,  the  bequest  over  may  be 
good,  by  way  of  executory  bequest. 
{Foley  v.  Jrwin,  2  BaU  &  Beat.  443.) 
Yet,  the  devise  over  would  be  void ; 
for,  it  must  be  understoodthat  the  con- 


stroction  of  the  words ' '  leaving  issue,' ' 
as  meaning  at  the  party's  death,  is  ad- 
mitted only  as  to  personal  estate ;  the 
same  words,  when  used  with  reference 
to  freehold  estate,  are  always  held  to 
import  a  general  fiulure  of  issue. 
{Franklyn  v.  Ley,  6  Mad.  260.) 

Words  of  limitation  in  a  will,  which, 
either  directly  or  constructively,  give 
an  estate  tail  in  freehold  property,  will 
pass  an  absolute  estate  in  personalty: 
{Britton  v.  Twining,  3  Meriv.  183 ; 
EUon  v.  Saaon,  19  Yes.  78  :)  unless 
other  words  can  be  found  in  the  will, 
which  show  that  the  testator  meant  to 
tie  up  his  personalty  as  long  as  the 
rules  of  law  allow.  {Chandleaay.  Price, 
3  Yes.  101.)     A  bequest  over  of  lease- 
hold, or  other  personal  estate,  in  de- 
fault of  issue  of  the  first  taker  Umng 
at  hia  death,  will  clearly  evince  an 
intention  not  to  give  the  absolute  in- 
terest, and  the  bequest  over  will  be 
valid,  since  it  must  take  place  (if  at 
all)  within  the  limits  prescribed  by  the 
policy  of  the  law,  and  there  is  no  dan- 
ger of  a  perpetuity  being  created. 
{Donn  V.  Penny,  19  Yes.  547  ;  Kirk- 
patriek  v.  Kirkpairick,  13  Yes.  484.) 
In  such  case,  the  legatees  over  may 
take  aa  purehaaera ;  but  it  will  be 
vainly  attempted  to  direct  the  succes- 
sion to  leasehold,  or  other  personalty, 
so  as  to  go  concurrently  with  freehold. 
Neither  leaseholds,  nor  any  other  de- 
scriptions of  personal  property,  can  be 
entailed  so  as  to  make  them  trans- 
missible in  a  course  of  succession  to 
heirs ;  they  must  go  to  personal  re- 
presentatives.    {Counteaa  qf  Lincoln 
V.  Duke  qf  Newcaatle,  12  Yes.  225  ; 
Keiley  v.  Fowler,  WUmot's  Notes, 
310.)     It  is,  no  doubt,  a  sound  gene- 
ral rule,  to  give  the  same  meaning  to 
the  same  words  throughout  a  will : 
{Goodright  v.  Dunham,  I  Dougl.  267  ; 

u  2 
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III.  Estates  in 
reversion. — 
The  residue  of 
the  estate  left 
in  the  grantor, 
which  reverts  to 
him  on  the  <ie« 
termination  of 
the  estate  grant- 
ed by  him. 


Of  the  origin 
and  nature  of 
reversions. 


OF   ESTATES   IN    POSSESSION, 

Thus  much  for  such  estates  in  expectancy,  as  are  created 
by  the  express  words  of  the  parties  themselves ;  the  most 
intricate  title  in  the  law.  There  is  yet  another  species, 
which  is  created  by  the  act  and  operation  of  the  law  itself, 
and  this  is  called  a  reversion. 

III.  An  estate  iii  reversion  is  the  residue  of  an  estate  left 
in  the  grantor,  to  commence  in  possession  after  the  determi- 
nation of  some  particular  estate  granted  out  by  him  (q).  Sir 
Edward  Coke  (r)  describes  a  reversion  to  be  the  returning 
of  land  to  the  grantor  or  his  heirs  after  the  grant  is  over. 
As,  if  there  be  a  gift  in  tail,  the  reversion  of  the  fee  is,  with- 
out any  special  reservation,  vested  in  the  donor  by  act  of 
law :  and  so  also  the  reversion,  after  an  estate  for  life,  years, 
or  at  will,  continues  in  the  lessor.  For  the  fee-simple  of  all 
lands  must  abide  somewhere ;  and  if  he,  who  was  before 
possessed  of  the  whole,  carves  out  of  it  any  smaller  estate, 
and  grants  it  away,  whatever  is  not  so  granted  remains  in 
him.  A  reversion  is  never  therefore  created  by  deed  or 
writing,  but  arises  from  construction  of  law ;  a  remainder 
can  never  be  limited,  unless  by  either  deed  or  devise.  But 
both  are  equally  transferable,  when  actually  vested,  being 
both  estates  in  pr€Bsenti  {19),  though  taking  effect  in  fit- 
turo. 

The  doctrine  of  reversions  is  plainly  derived  from  the 
feodal  constitution  (19).  For,  when  a  feud  was  granted  to 
a  man  for  life,  or  to  him  and  his  issue  male  rendering  either 
rent  or  other  services  ;  then,  on  his  death,  or  the  failure  of 
issue  male,  the  feud  was  determined,  and  resulted  back  to 


(q)  Co.  litt.  22. 


(r)  1  Inst.  142. 


Doe  y.  Jeittmf  5  Mau.  &  Sel.  69  ; 
ffatPt  V.  Haws,  3  Atk.  526 ;  T\tmer 
▼.  Moor,  6  Vc8.  559 :)  but  the  very 
same  words  may  be  differently  con- 
strued, and  have  very  different  opera- 
tions, when  applied,  in  the  same  will, 
to  different  descriptions  of  property, 
goremed  by  different  rules :  (Fbrth  v. 
Chapman,  1  P.  Wms.  667;  Elton  v. 
Bason,  19  Ves.  77 :)  thus,  the  same 
words  which  would  give  only  an  estate 
taU  in  freehold  estate,  will  carry  the 
absolute  interest  in  leasehold:  {Green 
V.  Stephens,  19  Ves.  73 ;  Crooke  y.  De 


Vandes,  9  Ves.  203 :)  and  see  snpra, 
another  instance  mentioned,  in  which 
the  same  words  operate  differently 
upon  different  descriptions  of  pro- 
perty. 

(18)  Although  a  person  can  only  be 
said  to  be  entitled  to,  not  seised  of,  a 
reyersion;  yet  reversions  are  vested 
interests,  which  may  be  alitoed  and 
charged  much  in  the  same  manner  as 
estates  in  possession.  {Wiscat^s  case, 
2  Rep.  61.) 

'    (19)  See  ante,  chap.  4,  pp.  45,  56, 
with  Uie  notes  thereto. 
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the  *lord  or  proprietor,  to  be  again  disposed  of  at  his  plea* 
sure.  And  hence  the  usual  incidents  to  reversions  are  said 
to  hefeaUy  and  rent.  When  no  rent  is  reserved  on  the  par- 
ticular estate,  fealty  however  results  of  course,  as  an  incident 
quite  inseparable,  and  may  be  demanded  as  a  badge  of  ten- 
ure>  or  acknowledgment  of  superiority ;  being  frequently  the 
only  evidence  that  the  lands  are  holden  at  all.  Where  rent 
is  reserved,  it  is  also  incident ;  though  not  inseparably  so, 
to  the  reversion  («).  The  rent  may  be  granted  away,  re- 
serving the  reversion ;  and  the  reversion  may  be  granted 
away,  reserving  the  rent ;  by  special  words :  but  by  a  gene^ 
ral  grant  of  the  reversion,  the  rent  will  pass  with  it,  as  in- 
cident thereunto ;  though  by  the  grant  of  the  rent  generally, 
the  reversion  will  not  pass.  The  incident  passes  by  the 
grant  of  the  principal,  but  not  e  converso:  for  the  maxim  of 
law  is,  '^  accessarium  non  ducit,  sed  sequitur,  suum  prin- 
"  cipale*'  (0. 

These  incidental  rights  of  the  reversioner,  and  the  re- J^®®"«**-, 

o  ,  ,  ,    '  tutes  a  reversion. 

spective  modes  of  descent,  in  which  remainders  very  fre- 
quently differ  from  reversions,  have  occasioned  the  law  to 
be  careful  in  distinguishing  the  one  from  the  other,  however 
inaccurately  the  parties  themselves  may  describe  them.  For 
if  one,  seised  of  a  paternal  estate  in  fee,  makes  a  lease  for 
life,  with  remainder  to  himself  and  his  heirs,  this  is  pro- 
perly a  mere  reversion  (w),  to  which  rent  and  fealty  shall  be 
incident ;  and  which  shall  only  descend  to  the  heirs  of  his 
father's  blood,  and  not  to  his  heirs  general,  as  a  remainder 
limited  to  him  by  a  third  person  would  have  done  (w) :  for 
it  is  the  old  estate,  which  was  originally  in  him,  and  never 
yet  was  out  of  him.  And  so  likewise,  if  a  man  grants  a 
lease  for  life  to  A.,  reserving  rent,  with  reversion  to  B.  and 
his  heirs,  B.  hath  a  remainder  descendible  to  his  heirs 
general,  and  not  a  reversion  to  which  the  rent  is  incident ; 
but  the  grantor  shall  be  entitled  to  the  rent,  during  the  con- 
tinuance of  A.'s  estate  {x). 

*In  order  to  assist  such  persons  as  have  any  estate  in  re-   [  *  1 77  ] 
mainder,  reversion,  or  expectancy,  after  the  death  of  others,  fj^j^n^'^  **'  ^" 
against  fraudulent  concealments  of  their  deaths,  it  is  enacted  ^^^onJSll' 
by  the  statute  6  Ann.  c.  18,  that  all  persons  on  whose  lives  ^{j^oVthewi- 

...  'W  one  pie. 

(f)  Co.  Litt.  143.  (w)  3  Lev.  407. 

(0  Ibid.  151,  152.  (jc)  1  And.  23. 

(«)  Cro.  Elix.  321. 
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or  the  doctrine 
of  merger. 
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any  lands  or  tenements  are  holden,  shall  (upon  application 
to  the  Court  of  Chancery  and  order  made  thereupon,)  once 
in  every  year,  if  required,  be  produced  to  the  court,  or  its 
commissioners ;  or,  upon  neglect  or  refusal,  they  shall  be 
taken  to  be  actually  dead,  and  the  person  entitled  to  such 
expectant  estate  may  enter  upon  and  hold  the  lands  and 
tenements,  till  the  party  shall  appear  to  be  living,, 

Before  we  conclude  the  doctrine  of  remainders  and  r&* 
versions,  it  may  be  proper  to  observe,  that  whenever  a 
greater  estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate  (y),  the  less  is 
immediately  annihilated  ;  or,  in  the  law  phrase,  is  said  to  be 
merged  (20),  that  is,  sunk  or  drowned  in  the  greater.    Thus 

(y)  3  Uv.  437. 


(20)  Even  if  there  be  an  intermedi- 
ate eonttngent  estate,  it  will  be  destroy- 
ed by  the  union  and  coalition  of  the 
greater  estate  and  the  less,  (unless  the 
greater  estate  Is  subjoined  to  the  less 
by  the  same  conveyance,)  when  such 
coalition  takes  place  by  the  conveyance 
or  act  of  the  parties.  {Purrfoy  v.  JSo- 
gers^  2  Saund.  387.)  But  the  reports 
of  adjudged  cases  apparently  differ  with 
respect  to  the  destruction  of  an  in- 
termediate contingent  estate,  in  cases 
where  the  greater  estate  becomes 
united  to  the  less  by  descent :  these 
differences,  however,  may  be  recon- 
ciled, by  distinguishing  between  those 
cases  where  the  descent  of  the  greater 
estate  is  immediate  from  the  person 
by  whose  wiU  the  less  estate,  as  well 
as  the  intermediate  contingent  estate, 
were  limited ;  and  the  cases  where  the 
less  estate  and  the  contingent  remain- 
ders were  not  created  by  the  wiU  of 
the  ancestor  from  whom  the  greater 
estate  immediately  descends  on  the 
less  estate.  In  the  first  set  of  cases, 
the  descent  of  the  greater  estate  does 
not  merge  and  drown  the  intermediate 
contingent  remainders ;  (Booihleg  v. 
Vemm,  9  Mod.  147 ;  Phmkett  v. 
^o/fwet,  1  Lev.  12;  Areker*s  cant 
I  Rep.  66;)  in  the  second  class  of 


cases,  it  does  merge  them.  (Hmipole 
V.  Kent,  T.  Jones,  77;  S.  C.  1  Ventr. 
307 ;  Hooker  v.  Hooier,  Rep.  temp. 
Hardw.  13;  Doe  v.  Scudamore,  2 
Bos.  &  Pull.  294 ;  and  see  Feame, 
p.  343,  6th  ed.,  withSeijt.Wi]]iama'B 
note  to  2  Saund.  382  a.) 

A  distinction  (as  already  has  been 
intimated,)  must  be  made  between 
the  cases  where  a  partieular  estate  ia 
limited,  with  a  contingent  remainder 
over,  and  afterwards  the  inheritance 
is  subjoined  to  the  particular  estate 
by  the  same  conveyance;  and  those 
cases  wherein  tte  accession  of  the  in- 
heritance is  by  a  conveyance,  aoddent, 
or  circumstance,  distinct  from  that 
conveyance  which  created  the  parti- 
cular estate.  In  the  latter  cases,  we 
have  seen,  the  contingent  remainder 
is  generally  destroyed ;  in  the  former 
it  is  otherwise.  For,  where  by  the 
same  conveyance  a  particular  estate 
is  first  limited  to  a  person,  with  a 
contingent  remainder  over  to  another, 
and  with  such  a  reversion  or  remainder 
to  the  first  person  as  would,  in  its  own 
nature,  drown  the  particular  estate 
first  given  him ;  this  last  limitation 
shall  be  considered  as  executed  only 
eub  modo;  that  is,  upon  such  condition 
as  to  open  and  separate  itself  from  the 
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if  there  be  tenant  for  yean,  and  the  reversion  in  fee-simple 
desoends  to  or  is  purchased  l^  hiro>  the  term  of  years  is 
meiged  in  the  inberitancey  and  shall  never  exist  any  more. 
Bat  they  must  come  to  one  and  the  same  person  in  one  and 
the  same  right ;  else,  if  the  freehold  be  in  his  own  right, 
and  be  has  a  term  in  right  of  another  fen  auter  droit)  there 
is  no  merger.    Therefore,  if  tenant  for  years  dies,  and  makes 
bim  who  hath  the  reversion  in  fee  his  executor,  whereby  the 
term  of  years  vests  also  in  him,  the  term  shall  not  merge ; 
for  he  hath  the  fee  in  his  own  right,  and  the  term  of  years 
in  the  right  of  the  testator,  and  subject  to  his  debts  and 
legacies.     So,  also,  if  he  who  hath  the  reversion  in  fee  mar- 
ries the  tenant  for  years,  there  is  no  merger ;  for  he  hath  the 
inheritance  in  his  own  right,  the  lease  in  the  right  of  his 
wife  (jzr).    An  estate-tail  is  an  exception  to  this  rule ;  for  a 
man   may  have  in  his  own  right  both  an  estate-tail  and  a 
reversion  in  fee;  and  the  estate-tail,  though  a  less  estate, 
shall  not  merge  in  the  fee  (a).  For  estates-tail  are  protected 
and  preserved  from  merger  by  the  ^operation  and  construe-   [  *  178  ] 
tion,  though  not  by  the  express  words,  of  the  statute  de 
danis:   which  operation  and  construction   have  probably 
arisen  upon  this  consideration ;  that,  in  the  common  cases 
of  merger  of  estates  for  life  or  years  by  uniting  with  the  in- 
heritance, the  particular  tenant  hath  the  sole  interest  in  them, 
and  hath  full  power  at  any  time  to  defeat,  destroy,  or  sur- 
render them  to  him  that  hath  the  reversion ;  therefore,  when 
such  an  estate  unites  with  the  reversion  in  fee,  the  law  con- 
siders it  in  the  light  of  a  virtual  surrender  of  the  inferior 
estate  (b).     But,  in  an  estate  tail,  the  case  is  otherwise :  the 


(z)  Plow.  418  ;  Cro.  Jac.  275 ;  Co. 
Utt.338. 


(a)  2  Rep.  61 ;  8  Rep.  74. 
{b)  Cro.  Elis.  302. 


first  eatatbf  when  the  condition  hap- 
pens ;  and  by  no  means  to  destroy  the 
contingent  estate.  {Lewis  Bowlet* 
etue,  11  Rep.  80 ;  Feame,  346,  6th 
ed.) 

A  court  of  equity  will  in  some  cases 
reUere  against  the  merger  of  a  term, 
and  make  it  answer  the  purposes  for 
which  it  was  created.  Thna,  in  Powell 
▼.  Morffon^  (2  Vem.  90,)  a  portion  was 
directed  to  be  raised  out  of  a  term  for 


years,  for  the  testator's  daughter.  The 
fee  afterwards  descended  on  her,  and 
she,  being  under  age,  devised  the  por- 
tion. The  Court  of  Chancery  relieved 
against  the  merger  of  the  term ;  and 
decreed  the  portion  to  go  according  to 
the  wiU  of  the  daughter.  (See  also, 
Thonuuy.  KemUhy  2  Freem.  208 ;  8,  C, 
2  Vem.  352 ;  SmmdereN.  Bowntfttrd, 
Finch,  424.) 
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tenant  for  a  long  time  had  no  power  at  all  over  it,  so  as  to 
bar  or  destroy  it^  and  now  can  only  do  it  by  certain  special 
modes,  by  a  fine,  a  recovery,  and  the  like  (c) :  it  would  there- 
fore have  been  strangely  improvident  to  have  permitted  the 
tenant  in  tail,  by  purchasing  the  reversicxi  in  fee,  to  merge 
his  particular  estate,  and  defeat  the  inheritance  of  his 
issue ;  and  hence  it  has  become  a  maxim,  that  a  tenancy  in 
tail,  which  cannot  be  surrendered,  cannot  also  be  merged 
in  the  fee. 

(e)  See  pag.  116. 
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CHAPTBR  XII. 


OF  ESTATES  IN  SEVERALTY,  JOINT-TENANCY, 
COPARCENARY,  AND  COMMON. 


Wb  come  now  to  treat  of  estates,  with  respect  to  the  num-  or  the  nature 
her  and  connexions  of  their  owners,  the  tenants  who  occupy  of  es^lites.  wlui 
and  hold  them.     And,  considered  in  this  view,  estates  of  n^beran/ 
any  quantity  or  length  of  duration,  and  whether  they  be  in  ^e^nlmto.^ 
actual  possession  or  expectancy,  may  be  held  in  four  dif- 
ferent ways :  in  severalty,  in  joint-tenancy,  in  coparcenary, 
and  in  common. 

I.  He  that  holds  lands  or  tenements  in  severaUy.  or  is  i.  Of  estates  in 
sole  tenant  thereof,  is  he  that  holds  them  in  his  own  right 
only,  without  any  other  person  being  joined  oi*  connected 
with  him  in  point  of  interest,  during  his  estate  therein. 
This  is  the  most  common  and  usual  way  of  holding  an  es- 
tate; and  therefore  we  may  make  the  same  observations 
here,  that  we  did  upon  estates  in  possession,  as  contradis- 
tinguished from  those  in  expectancy,  in  the  preceding  chap- 
ter :  that  there  is  little  or  nothing  peculiar  to  be  remarked 
concerning  it,  since  all  estates  are  supposed  to  be  of  this 
sort^  unless  where  they  are  expressly  declared  to  be  other- 
wise ;  and  that  in  laying  down  general  rules  and  doctrines, 
we  usually  apply  them  to  such  estates  as  are  held  in  seve- 
ralty. I  shall  therefore  proceed  to  consider  the  other  three 
species  of  estates,  in  whieh  there  are  always  a  plurality  of 
tenants. 

-  *II.  An  estate  in  joint-tenancy  is  where  lands  Qr  tene-    [  *  180  ] 
ments  are  granted  to  two,  or  more  persons,  to  hold  in  fee-  lli^t^SS^. 
simple,  fee-tail,  for  life,  for  years,  or  at  will.     In  conse- 
quence of  such  grants  an  estate  is  called  an  estate  in  joint- 
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1.  The  creation 
of  this  estate  de- 
pends on  the 
wording  of  the 
instrument  un- 
der which  the 
tenant  claims. 


2.  lUpropertiei 
arc  derived 
from— 


[•181  ] 

Unity  of  tfl<er- 
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tenancy  (a)y  and  sometimes  an  estate  in  jointure,  which 
word,  as  well  as  the  other,  signifies  an  union  or  conjunction 
of  interest ;  though  in  common  speech  the  term  jointure  is 
now  usually  confined  to  that  joint  estate,  which,  by  virtue 
of  the  statute  27  Hen.  VIII.  c.  10,  is  frequently  vested  in 
the  husband  and  wife  before  marriage,  as  a  full  satisfaction 
and  bar  of  the  woman's  dower  (&). 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the 
present  chapter,  we  will  first  inquire,  how  these  estates  may 
be  created.;  next,  their  properties  and  respective  incidents; 
and  lastly,  how  they  may  be  severed  or  destroyed, 

1.  The  creation  of  an  estate  in  joint-tenancy,  depends  on 
the  wording  of  the  deed  or  devise,  by  which  the  tenants 
claim  title :  for  this  estate  can  only  arise  by  purchase  or 
grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the 
mere  act  of  law.  Now,  if  an  estate  be  given  to  a  plurality 
of  persons,  without  adding  any  restrictive,  exclusive,  or  ex- 
planatory words,  as  if  an  estate  be  granted  to  A.  and  B.  and 
their  heirs,  this  makes  them  immediately  joint-tenants  in 
fee  of  the  lands.  For  the  law  interprets  the  grant  so  as  to 
make  all  parts  of  it  take  effect,  which  can  only  be  done  by 
creating  an  equal  estate  in  them  both.  As  therefore  the 
grantor  has  thus  united  their  names,  the  law  gives  them  a 
thorough  union  in  all  other  respects.    For, 

2.  The  properties  of  a  joint  estate  are  derived  from  its 
unity,  which  is  fourfold ;  the  unity  of  interest,  the  unity  of 
title,  the  unity  of  time,  and  the  unity  of  possession  ;  or,  in 
other  words,  joint-tenants  have  one  and  the  same  interest, 
accruing  by  one  and  the  same  conveyance,  commencing  at 
one  and  the  same  time,  and  held  by  one  and  the  same  un- 
divided possession. 

*First,  they  must  have  one  and  the  same  interest  (1).  One 


(a)  Litt.  8.  277. 


{b)  See  pag.  137. 


(1)  But,  two  penons  may  haye  an 
eatate  in  joint^tenan^  for  their  Urea, 
and  yet  hare  aeyeral  inheritancea. 
(litt.  aect.  283, 284 ;  1  Inat.  184  a ; 
Cook  y.  Cbokf  2  Vem.  545 ;  Crojf  y. 
in/^,  2  P.  Wms.  530.)  Thiaisthe 
caae,  where  an  eatate  ia  granted  in 
jamt-tenanoy  to  peraona  and  the  heira 


of  their  bodiea,  which  penmna  cannot 
intermarry.  {Setpott,  p.  192.)  But, 
in  thia  caae,  there  ii  no  diyiaion  be- 
tween the  eatate  for  liyea  and  the 
aeyeral  inheritancea,  and  the  joint- 
tenanta  cannot  conyey  away  tiieir  re- 
apective  tnAan'/oMCt  ao  aa  to  take 
effect  immediately  after 
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joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  lands,  and  the  other  to  a  different ; 
one  cannot  be  tenant  for  life,  and  the  other  for  years ;  one 
cannot  be  tenant  in  fee,  and  the  other  in  tail(c).  But  if  land 
be  limited  to  A.  and  B.  for  their  lives,  this  makes  them  joint- 
tenants  of  the  freehold ;  if  to  A.  and  B.  and  their  heirsi  it 
makes  them  joint-tenants  of  the  inheritance  (d).  If  land  be 
granted  to  A.  and  B.  for  their  lives,  and  to  the  heirs  of  A. ; 
here  A.  and  B.  are  joint-tenants  of  the  freehold  during  their 
respective  lives,  and  A.  has  the  remainder  of  the  fee  in 
severalty  (2) :  or  if  land  be  given  to  A«  and  B.,  and  the  heirs 
of  the  body  of  A. ;  here  both  have  a  joint  estate  for  life,  and 
A.  hath  a  several  remainder  in  tail(e).  Secondly,  jomi^vadtyotmiti 
tenants  must  also  have  an  unity  of  title :  their  estate  must 
be  created  by  one  and  the  same  act,  whether  legal  or  illegal ; 
as  by  one  and  the  same  grant,  or  by  one  and  the  same  dis- 


(c)  Co.  litt.  188. 

(d)  litt.  8.  277. 


(e)  Litt.  g.  285. 


and  thiu  defeat  the  interests  of  the 
•nrriving  joint-tenants ;  (see  the  next 
noto ;)  the  estate  for  lives  and  the  m- 
heritanoe  are  divided  only  in  suppo- 
sition and  consideration  of  law,  and 
though  to  some  purposes  the  inheri- 
tance is  executed,  it  is  not  as  to  all. 
(1  Inst.  182  b.) 

(2)  Lord  Coke  observes,  **  when 
land  is  given  to  two,  and  to  the  heirs 
of  one  of  them,  he  in  the  reoMittder 
cannot  gnat  away  his  fee-simple,  as 
bath  been  said."  (1  Inst.  184  b;  and 
we  the  last  note.)  Mr.  Hargmve,  in 
his  note  upon  this  passage,  remarka, 
that  there  is  a  seemfaig difficulty  in  it; 
but  he  conceives  Lord  Coke's  meaning 
to  be,  that  though  for  some  purposes 
the  estate  for  life  of  the  joint-tenant 
having  the  fee,  is  distinct  from,  and 
unmeiged  in,  his  greater  estate ;  yet, 
for  granting,  it  is  not  so,  but  both 
estates  are  in  that  respect  consoli- 
dated,  notwithstanding  the  estate  of 
the  other  joint-tenant:  and  therefore, 
that  the  fee  cannot,  in  strictness  of 
law,  be  granted  as  a  remainder,  «o 
NOiNtne,  and  as  an  intefsst  distinct 


from  the  estate  for  life.  (See  the  last 
note.)  But,  Lord  Coke  never  meant 
that  the  joint-tenant,  having  the  fee, 
could  not  in  any  form  pass  away  the 
fee,  subject  to  the  estate  of  the  other 
joint-tenant :  that  would  be  a  doctrine 
not  only  contrary  to  the  power  of  alie- 
nation, necessarily  incident  to  a  fee- 
simple,  but  would  be  inconsistent  with 
Lord  Coke's  own  statement  in  another 
part  of  his  oonunentary.  (See  Co. 
Litt.  367  b.)  The  common  law  does 
not  permit  an  estate,  amounting  to 
freehold,  to  be  created  to  commence 
mjkiuro;  (mtie,  p.  143;)  and  perhaps 
the  true  signification  of  the  passage 
cited  at  the  commencement  of  this 
note,  may  be  iUustimted  by  what  the 
same  great  lawyer  lays  down  in  IFit- 
coV§  eoie,  (2  Rep.  61  a,)  namely, 
that  when  an  estate  iamade  to  several 
persons,  andtotheheirBof  oneofthem, 
he  who  hath  the  he  (expectant  on 
the  death  of  his  joint-tenant,)  cannot, 
(by  a  conveyance  at  common  law,) 
grant  over  his  remainder,  and  eotUkme 
inhinm^fmnMefarHft.  (TTetdbn 
V.  BMwm^  T.  Raym.  40.) 
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unity  ottime; 
and 


seisin  (/).  Joint-tenancy  cannot  arise  by  descent  or  act  of 
law ;  but  merely  by  purchase,  or  acquisition  by  the  act  of 
the  party :  and,  unless  that  act  h6  one  and  the  same,  the 
two  tenants  would  have  different  titles ;  and  if  they  had 
different  titles,  one  might  prove  good  and  the  other  bad, 
which  would  absolutely  destroy  the  jointure.  Thirdly, 
there  must  also  be  an  unity  of  time  ;  their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and 
the  same  title.  As  in  case  of  a  present  estate  made  to  A. 
and  B. ;  or  a  remainder  in  fee  to  A.  and  B.  after  a  particu- 
lar estate  ;  in  either  case  A.  and  B.  are  joint-tenants  of  this 
present  estate,  or  this  vested  remainder.  But  if,  after  a 
lease  for  life,  the  remainder  be  limited  to  the  heirs  of  A. 
and  B. ;  and  during  the  continuance  of  the  particular  estate 
A.  dies,  which  vests  the  remainder  of  one  moiety  in  his  heir : 
and  then  B.  dies,  whereby  the  other  moiety  becomes  vested 
in  the  heir  of  B. :  now  A.'s  heir  and  B.'s  heir  are  not  joint- 
tenants  of  this  remainder,  but  tenants  in  common ;  for  one 
moiety  vested  at  one  time,  and  the  other  moiety  vested  at 
[  *  182  ]  another  (^).  *Yet  where  a  feoffment  was  made  to  the  use 
of  a  man,  and  such  wife  as  he  should  afterwards  marry,  for 
term  of  their  lives,  and  he  afterwards  married ;  in  this  case 
it  seems  to  have  been  held  that  the  husband  and  wife  had 
a  joint-estate,  though  vested  at  different  times  (A)  (3):  be- 


(/)  litt.  8.  278. 
(£)  Co.  litt.  188. 


(3)  The  reason  assigned  in  Gilbert's 
Treat,  on  Uses  and  TrostSi  (p.  71  of 
the  original  work,  or  p.  134  of  Mr. 
Sugden*8  greatly  improved  edition,)  is 
as  follows:  ''  here  the  husband  has  no 
property  in  the  land,  neither  jw  in  re, 
nor  ad  rem,  but  the  feoffee  has  the 
whole  property,  at  first  to  the  use  of 
the  husband  only,  and  upon  the  con- 
tingency of  marriage  to  the  use  of 
them  both  entirely.  And  this  is  the 
only  rule  of  equity  to  support  the  trust 
in  the  same  manner  the  parties  hare 
limited  it,  and  now  it  is  executed  by 
the  statute  in  die  same  form  as  it  was 
goyemed  in  equity."  Mr.  Sugden, 
in  his  note  upon  this  passage,  ob* 
serves,  that  the  point  so  laid  down 


(A)  Dyer,  340 ;  1  Rep.  101. 


was  not  established  without  difficulty, 
and  that  it  seems  quMtionable,  whe- 
ther the  ground  of  decision  was  not 
that  the  use  resulted  to  the  feoffor  tiU 
the  marriage,  and  that  ujpon  the  mar- 
riage the  use  declared  arose,  in  which 
case  the  husband  and  wife  took  the 
use  limited  to  them  at  the  same  time, 
and  not  at  different  periods.  {Mut- 
ton,*» ease,  2  hean.  223.)  Mr.  Sugden 
adds,  it  is  clear,  at  this  day,  that  per- 
sons may  take  as  joint-tenants,  by 
way  of  use,  although  at  different  times. 
Thus,  suppose  in  a  marriage  settle- 
ment an  estate  to  be  limited  to  the 
children  of  the  marriage  as  joint-ten- 
ants in  fee ;  on  the  birth  of  one  child 
the  whole  vests  in  him  i  on  the  birth 
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cause  the  use  of  the  wife's  estate  was  in  abeyance  and  dor- 
mant till  the  intermarriage ;  and,  being  then  awakened, 
had  relation  back,  and  took  effect  from  the  original  time  of 
creation.  Lastly,  in  joint-tenancy  there  must  be  an  unity  of  ^^  of  pouet^ 
possession.  Joint-tenants  are  said  to  be  seised  per  my  et 
per  tout,  by  the  half  or  moiety ,  and  by  all:  that  is,  they 
each  of  them  have  the  entire  possession,  as  well  of  every 
parcel  as  of  the  whole  (i).  They  have  not,  one  of  them,  a 
seisin  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one  be  exclusively  seised  of  one  acre, 
and  his  companion  of  another ;  but  each  has  an  undivided 
moiety  of  the  whole,  and  not  the  whole  of  an  undivided 
moiety  (j).  And  therefore,  if  an  estate  in  fee  be  given  to  a 
man  and  his  wife,  they  are  neither  properly  joint-tenants, 
nor  tenants  in  common  :  for  husband  and  wife  being  con- 
sidered as  one  person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety,  |i^  tout,  et  non 
per  my:  the  consequence  of  which  is,  that  neither  the  hus- 
band nor  the  wife  can  dispose  of  any  part  without  the 
sent  of  the  other,  but  the  whole  must  remain  to  the 
survivor  (ft)  (4). 


(t)  litt.  8.  288 ;  5  Rep.  10. 

0')  QuiliM  toium  tenet  et  mkii 
tenet;  eeiiicetf  tgtttm  in  eommunif  et 
nikil  eeparatim  per  te.     Bract.  I.  5, 


tr.  5,  c.  26. 

(k)  litt.  8.  665 ;  Co.  Litt.  187 ; 
Bro.  4br.  t.  Cui  m  vita,  8 ;  2  Vera. 
i20  ;  2  Lev.  39. 


of  another,  that  child  takes  jointlj 
with  the  former;  and  so  on  if  there 
are  twenty  children.  (Stratton  y. 
Beet,  2  Br.  240.) 

And  that  it  ia  a  joint  claim  by  the 
aame  conveyance  which  makea  joint- 
tenants,  not  the  time  of  vesting,  has 
been  held  in  yarious  other  cases.  (See 
Btamfordei.  Bktmforde,  3  Bnlstr.  101 ; 
BarlqfSuseexr.  Temple,  1  Lord  Raym. 
312  ;  Ayhr  v.  Chep,  Cro.  Jac.  259  ; 
8,  C,  Yelv.  183  ;  Oatee  v.  Jaekmm,  2 
Str.  1172;  Halee  ▼.  Bieley,  PoUexf. 
373.) 

So,  although  some  of  the  persons 
to  whom  an  estate  is  limited,  are  in 
by  the  common  law,  and  others  by  the 
statute  of  uses,  yet  they  will  take  in 
joint-tenancy:   {Watts  ▼.  Lee,  Noy, 


124 ;  Sammes'  ease,  13  Rep.  54 :)  and 
Lord  Thurlow  held,  that  whether  a 
settlement  was  to  be  considered  as  a 
conveyance  of  a  legal  estate,  or  a  deed 
to  uses,  would  make  no  difference,  and 
that  in  either  case,  the  vesting  at  dif- 
ferent times  would  not  necessarily 
prevent  the  settled  estate  firom  being 
taken  in  joint-tenancy.  {Strattfm  v. 
Best,  2  Br.  240.) 

(4)  A  man  purchased  a  copyhold 
estate,  and  took  a  surrender  of  it  to 
himself,  his  wife,  and  his  daughter, 
and  their  heirs.  He  afterwards,  being 
visible  owner  of  the  estate,  mortgaged 
it,  ftnd  then  died.  The  mortgagor 
brought  his  biU  in  equity  against  the 
mother  and  daughter,  to  discover  their 
title,  and  to  set  aside  their  estates,  as 


182 


OF   BBTATJK8  IN   8SVBBALTT,  JOIltT^SNANCT, 


and  i^id<raito  ^'  Upon  these  principles^  of  a  thorough  and  intimate  union 
Uteres? aid*  os-  ^^  iotercftt  and  possession^  depend  many  other  consequences 
session.  and  incidents  to  the  joint*tenaftt's  estate.     If  two  joint- 

tenants  let  a  verbal  lease  of  their  land,  reserving  rent  to  be 
paid  to  one  of  theoAi  it  shall  enure  to  both,  in  respect  of  the 
joint-reversion  (/).  If  their  lessee  suirenders  his  lease  to  one 
of  them^  it  shall  also  enure  to  botb«  because  of  the  privity, 
or  relation  of  their  estate  (m).  O^  the  same  reason,  livery 
of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of 
them  (n) :  and  the  entry,  or  re-entiy,  of  one  joint-tenant  is 
as  effectual  in  law  as  if  it  were  the  act  of  both  (o)  (6).  In  all 
actions  also  relating  to  their  joint  estate,  one  joint-tenant 
cannot  sue  or  be  sued  without  joining  the  other  (p).  But  if 
two  or  more  joint*tenants  be  seised  of  an  advowson,  and 
they  present  different  clerks,  the  bishop  may  refuse  to  admit 
either :  because  neither  joint-tenant  hath  a  several  right  of 
[  *  183  ]   patronage,  but  each  is  seised  of  *the  whole ;  and  if  they  do 


(0  Co.  litt.  ZU. 
(m)  Ibid.  192. 
(fi)  Ibid.  49. 


(o)  Ibid.  319,  364. 
(jf)  Ibid.  195. 


fraudulent  against  the  mortgagor,  who 
WBMpro  timto  a  purchaaer.  The  bill 
waa  dinniBsed,  on  the  ground  that  the 
husband  and  wife  took  one  moietf  hjf 
entiretiegf  so  that  the  husband  could 
not  alien  or  dispose  of  it,  to  bind  the 
wife,  and  the  othpr  moiety  was  well 
vested  in  the  daughter.  (Back  t.  Ath' 
4r^i,  2  Vem.  120 ;  8.  C.  Pvee.  in 
Cha.  1 ;  Grem  v.  Kin^,  2  W.  Bla. 
1214  I  Doe  ▼.  Parraiif  5  T.  H*  654.) 
But,  when  a  man  and  a  woman,  be- 
fitre  their  maniagB,  are  joint-teowstSa 
should  they  afterwards  intermarry, 
they  will  stiU  remain  seised  of  thdr 
respective  moieties,  luad  the  husband 
may  sever  the  jointrtecaBcy  and  alien 
his  moiety.  {Oreemr.Kiafft^^f^praf 
I  Inst  187  b ;  Moody  i.  Moody,  AmU. 
650.) 

*'  If  a  joint-estate  be  made  of  land 
to  husband  and  wife,  and  to  a  third 
person,  in  this  case  the  husband  and 
wi£B  have  in  law,  in  their  right,  bat 
the  moiaty ;  and  the  third  person  shall 


have  as  much  as  the  husband  and  wife, 
vu,  the  other  moiety«  And  the  cause 
ia,  for  that  the  hasband  and  wife  are 
but  one  person  in  law.  In  the  same 
manner  it  is  where  an  estate  is  made 
to  the  husband  and  wife,  and  to  two 
other  peraons :  in  this  case  the  husband 
and  wile  have  but  the  thifd  piirt,  and 
the  other  two  persous  the  other  two 
parts."     (Litt.  sect.  291.) 

(5)  In  qectnent  the  possesvon  of 
one  joint-tenant  was  formerly  the  pos- 
session of  the  other,  so  as  to  prevent 
the  statute  of  limitations  from  running 
against  him.  {Ford  v.  JLord  Grty, 
6  Mod.  44 ;  fi^.  C.  1  Salk.  285.)  But 
now,  by  the  12th  section  of  the  sta- 
tute of  3  &  4  Gul.  lY.  c.  27,  it  is 
enacted  that  the  possession  of  one 
coparcener,  joint-tenant,  or  tenant  in 
common,  shall  |iot  be  deemed  the 
possession  of  the  others,  unless  their 
shares  of  the  profits  of  the  land  were 
received  for  thfdr  benefit  by  the  party 
in  possession. 
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not  both  agree  within  six  monthfi,  the  right  of  presentation 
shall  lapse.  But  the  ordinary  may,  if  he  pleases,  admit  a 
clerk  presented  by  either,  for  the  good  of  the  chorch,  that 
divine  service  may  be  regularly  performed;  which  is  no 
more  than  he  otherwise  would  be  entitled  to  do,  in  case 
their  disagreement  continued,  so  as  to  incur  a  lapse :  and, 
if  the  clerk  of  one  joint-tenant  be  so  admitted,  this  shall 
keep  np  the  title  in  both  of  them ;  in  respect  of  the  privity 
and  union  of  their  estate  (q).  Upon  the  same  ground  it  is 
held,  that  one  joint-tenant  cannot  have  an  action  against 
another  for  trespass,  in  respect  of  his  land  (r) ;  for  each  has 
an  equal  right  to  enter  on  any  part  of  it.  But  one  joint- 
tenant  is  not  capable  by  himself  to  do  any  act,  which  may 
tend  to  defeat  or  injure  the  estate  of  the  other  (6) ;  as  to  let 
leases,  or  to  grant  copyholds  (s) :  and  if  any  waste  be  done, 
which  tends  to  the  destruction  of  the  inheritance,  one  joint- 
tenant  may  have  an  action  of  waste  against  the  other,  by 
construction  of  the  statute  Westm.  2,  c.  22  (t).  So  too, 
though  at  common  law  no  action  of  account  lay  for  one 
joint-tenant  against  another,  unless  he  had  constituted  him 
his  bailiff  or  receiver  («),  yet  now  by  the  statute  4  Ann.  c, 
16,  joint-tenants  may  have  actions  of  account  against  each 
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(g)  Co.  litt.  185. 
(r)  3  Leon.  262. 
(«)  1  Leon.  234. 


(0  2  Inst  403. 
(«)  Co.  Liu.  200. 


(6)  In  consequence  of  the  right  of 
fomvonhip  among  joint-tenants,  all 
charges  made  by  a  joint-tenant  on  the 
estate  determine  by  his  death,  and  do 
not  affect  the  surivor.  For,  it  is  a 
majdm  of  law,  that  JM»  aeemeemdi 
fTdfftriur  aneriittt,  (1  Inst.  185  a  ; 
Litl.  sect.  286.)  Bat,  if  the  grantor 
of  the  charge  surviyes,  of  course,  it  is 
good.  (Co.  litt.  184  b.)  So,  if  one 
jotnt'tmant  suffers  a  judgment  in  an 
action  of  debt  to  be  entered  up  against 
him,  and  dies  before  ezecntion  had,  it 
wiU  not  be  executed  afterwards ;  but 
If  execution  be  sued  in  the  life  of  the 
cofnizor,  it  will  bind  the  surriTOr. 
(Lord  Abtrpavetmjf*a  ewe,  6  Rep.  79; 
1  Inst.  184  a.) 


There  is,  howerer,  one  exception  to 
the  rule,  that  joint-tenants  cannot 
charge  the  estate  in  any  way,  so  as  to 
affect  the  interests  of  the  survivors : 
for  instance,  if  there  are  two  joint- 
tenants  in  fee,  and  one  of  them  makes 
a  lease  for  years  to  a  stranger,  it  will 
be  good  against  the  surviror,  ersn 
though  such  lease  is  not  made  to  com* 
mence  till  after  the  death  of  the  joint* 
tenant  who  executed  it ;  because,  the 
grant  of  a  lease  is  a  disposition  of  the 
land,  made  at  the  time  of  such  grant, 
though  possession  is  not  then  given. 
(Co.  litt.  185  a;  Litt.  s.  289;  WHi* 
toek  V.  Horttm,  Cro.  Jac.  91 ;  Clerk 
V.  TWner,  2  Vem.  323.) 
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Ot  the  jits  aC' 
cretcendt't  or 
right  of  Burvi- 
vurahip. 


other,  for  receiving  more  than  their  due  share  of  the  profits 
of  the  tenements  held  in  joint-tenancy  (7). 

From  the  same  principle  also  arises  the  remaining  grand 
incident  of  joint-estates;  viz.  the  doctrine  of  survivorship: 
by  whichy  when  two  or  more  persons  are  seised  of  a  joint- 
estate,  of  inheritance,  for  their  own  lives,  or  pur  outer  vie^ 
or  are  jointly  .possessed  of  any  chattel-interest,  the  entire 
tenancy  upon  the  decease  of  any  of  them  remains  to  the 
survivors,  and  at  length  to  the  last  survivor ;  and  he  shall 
be  entitled  to  the  whole  estate,  whatever  it  be,  whether  an 
inheritance,  or  a  common  freehold  only,  or  even  a  less  es- 
tate (ti?)  (8).  This  is  the  natural  and  regular  consequence 
of  the  union  and  entirety  of  their  interest.  The  interest  of 
[  *  184  ]  two  joint-tenants  *is  not  only  equal  or  similar,  but  also  is 
one  and  the  same.  One  has  not  originally  a  distinct  moiety 
from  the  other;  but,  if  by  any  subsequent  act  (as  by  alien- 
ation or  forfeiture  of  either)  the  interest  becomes  separate 
and  distinct,  the  joint-tenancy  instantly  ceases.  But,  while 
it  continues,  each  of  two  joint^tenants  has  a  concurrent  in- 
terest in  the  whole ;  and  therefore,  on  the  death  of  his  com- 
panion, the  sole  interest  in  the  whole  remains  to  the  survi- 
vor. For  the  interest  which  the  survivor  originally  had  is 
clearly  not  divested  by  the  death  of  his  companion  ;  and  no 
other  person  can  now  claim  to  have  b,  joint  estate  with  him, 
for  no  one  can  now  have  an  interest  in  the  whole,  accruing 
by  the  same  title,  and  taking  effect  at  the  same  time  with 
his  own ;  neither  can  any  one  claim  a  separate  interest  in 
any  part  of  the  tenements ;   for  that  would  be  to  deprive 

(tr)  litt.  s.  280,  281. 


(7)  Mr.  ChristUn  observes,  "  this 
action  is  now  perfaape  never  brought ; 
but  the  practice  is  to  apply  to  a  court 
of  equity  to  compel  an  account ;  which 
is  also  the  jurisdiction  generally  re- 
sorted to,  in  order  to  obtain  a  parti- 
tion between  joint-tenants,  parceners, 
and  tenants  in  common.  (Com.^Dig. 
Chanc.  3  V.  6.  &  4  E.  Mitf.  109.)" 
[See  Vol.  III.  p.  163,  and  the  note 
thereto. — Ed.] 

(8)  See  the  last  note.  Our  author, 
howerer,  wiU  instruct  us,  in  a  subse- 


quent port  of  this  Tohune,  (eh.  25,  p. 
399,)  that,  "  for  the  encouragement 
of  husbandry  and  trade,  it  is  held,  that 
stock  on  a  farm,  though  occupied 
jointly,  and  also  a  stock  used  in  adjoint 
undertaking,  by  way  of  partnership  in 
trade,  shall  always  be  considered  as 
common,  and  not  as  joint  property ; 
and  there  shall  be  no  survivorship 
therein. ' '  (See  Jaek$on  v.  Jaekmm^  9 
Ves.  596;  and  aUo  po9it  p.  187, 
note.) 
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the  survivor  of  the  right  which  he  has  in  all,  and  every 
part.  As  therefore  the  survivor's  original  interest  in  the 
whole  still  remains ;  and  as  no  one  can  now  be  admitted, 
either  jointly  or  severally,  to  any  share  with  him  therein ; 
it  follows,  that  his  own  interest  must  now  be  entire  and  se- 
veral, and  that  he  shall  alone  be  entitled  to  the  whole  estate 
(whatever  it  be)  that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  ancient  au-ThtorfgijtmMt 
thors  (:r)  the  jus  accrescendi,  because  the  right  upon  the 
death  of  one  joint-tenant  accumulates  and  increases  to  the 
survivors :  or,  as  they  themselves  express  it,  **  pars  ilia 
"  communis  accrescit  superstitibuSf  de  persona  in  personcan, 
"  usque  ad  uliimam  superstitem/^  And  this  jus  accrescendi 
ought  to  be  mutual ;  which  I  apprehend  to  be  one  reason  why 
neither  the  king  (y),  nor  any  corporation  (z),  can  be  a  joint- 
tenant  with  a  private  person.  For  here  is  no  mutuality  (9): 
the  private  person  has  not  even  the  remotest  chance  of  being 
seised  of  the  entirety,  by  benefit  of  survivorship ;  for  the 
king  and  the  corporation  can  never  die. 

♦3.  We  are,  lastly,  to  inquire  how  an  estate  in  joint-    [  ♦ISS  ] 
tenancy  may  be  severed  and  destroyed.    And  tliis  may  be  '•  "^.^^^ 
done  by  destroying  any  of  its  constituent  unities.     1.  That  joinutenancy 

-.1.1  1        1  ••*  -  may  be  wvered 

of  ttme,  which  respects  only  the  ongmal  commencement  of  or  destroyed. 
the  joint-estate,  cannot  indeed  (being  now  past)  be  affected 
by  any  subsequent  transactions.  But,  2.  The  joint-tenants' 
estate  may  be  destroyed,  without  any  alienation,  by  merely 
disuniting  their  possession.  For  joint-tenants  being  seised 
per  my  etper  tout,  every  thing  that  tends  to  narrow  that  in- 
terest, so  that  they  shall  not  be  seised  throughout  the  whole 
and  throughout  every  part,  is  a  severance  or  destruction  of 
the  jointure.  And  therefore,  if  two  joint-tenants  agree  to 
part  their  lands,  and  hold  them  in  severalty,  they  are  no 
longer  joint-tenants  :  for  they  have  now  no  joint-interest  in 

(x)  BrBcton,  1.  4,  tr.  3,  c.  9,  8.  3 ;         (y)  Co.  litt.  ISO  ;  Finch,  L.  S3. 
Fleta,  1.  3,  c.  4.  (s)  2  Lev.  12. 


(9)  Lord  Coke  (in  1  Instit.  181  b)  the  survivor,  but  if  A.  dieth,  B.  shaU 

sayi,  there  may  be  joint- tenancy  with-  have  nothing.*'     And  again  (in  1  In- 

ont  eqnal  benefit  of  survivorship  on  stit.  193  a)  he  puts,  more  donbtfuUy, 

both  sides.    As,  "  if  a  man  letteth  another  case,  in  which  the  benefit  of 

lands  to  A.  and  B.  during  the  life  of  survivorship  would  not  be  the  same  to 

A.,  if  B.  dieth,  A.  shall  have  all  by  both  joint-tenants. 
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the  whole,  but  only  a  several  interest  respectively  in  the 
several  parts.  And  for  that  reason  also,  the  right  of  survi- 
vorship is  by  such  separation  destroyed  (a).  By  common 
law  all  the  joint-tenants  might  agree  to  make  partition  of 
the  lands,  but  one  of  them  could  not  compel  the  other  so  to 
^o  (b) :  for  this  being  an  estate  originally  created  by  the  act 
and  agreement  of  the  parties,  the  law  would  not  permit  any 
one  or  more  of  them  to  destroy  the  united  possession  with- 
out a  similar  universal  consent.  But  now,  by  the  statutes 
31  Hen.  VIII.  c.  1,  and  32  Hen.  VIII.  c.  32,  joint-tenants, 
either  of  inheritances  or  other  less  estates,  are  compellable 
.by  writ  of  partition  to  divide  their  land  (c)  (10).    The  join- 


(a)  Co.  litt.  188,  193. 

(b)  litt.  8.  290. 

(e)  Urns  by  the  dyfl  law,  nemo  in- 
vittti  eon^eliiiw  ad  eommumonem. 
(FT.  12,  6,  26,   B.  4.)    And  again ; 


n  wnt'  oiMKv  ym  Fm  comiiiihiciw  tut* 
bent,  eed  eefti  ex  hie,  dwidert  deei- 
deranti  hoc  Judtehtm  inter  eoe  aeeqri 
potest.     (FT.  10,  3,  8.) 


(10)  A  party  desirous  of  a  partition, 
unto  the  statute  of  3  &  4  Gnl.  IV.  c. 
27,  abolished  writs  of  partition,  had 
the  law  open  to  him ;  there  is  no  ori- 
ginal eqnity  for  it ;  bnt  the  equitable 
jurisdiction  obtained  firm  establish- 
ment, upon  principles  of  convenience. 
{Caimady  ▼.  Cdtmady,  2  Ves.  jun.  570 ; 
Mundy  t.  Mtmdy,  2  Yes.  jun.  124.) 

The  Courts  of  Chancery  and  of  Ex- 
chequer issue  commissions  for  making 
partition,  not  under  the  authority  of 
any  act  of  Parliament,  but  on  account 
of  the  extreme  difficulty  which  at- 
tended the  process  at  law ;  where  the 
phuntiir  was  bound  to  prove  his  title 
as  he  declared,  and  also  the  titles  of 
the  defendants.  That  was  attended 
with  so  much  embanassment,  that,  by 
analogy  to  the  jurisdiction  of  equity 
in  cases  of  dower,  a  partition  may  be 
obtained  upon  bill.  The  pUdntiiTmust, 
howevet',  state  upon  the  record  his 
own  title ;  and  the  titles  of  the  defend- 
ants, as  well  as  he  is  able :  and  the 
Court  will  aid  this  statement  by  di- 
recting an  inquiry  to  ascertain  who 
are,  together  with  him,  entitled  to  the 
whole  subject  of  partition.  {Agar  ▼. 
Fairfax,  17  Ves.  553.)     It  is  evident 


that,  where  the  interest  la  much  di- 
vided, this  is  a  much  more  convenient 
proceeding  than  the  course  pursued  in 
a  court  of  law.  {Baring  v.  Naah,  1 
Ves.  &  Bea.  555.)  And  the  jurisdic- 
tion is  now  so  confirmed  by  usage, 
that  a  commission  is  considered  due, 
in  all  cases  where  the  writ  would  have 
lain:  {Turner 'v, Morgan, ^Ycb.  145; 
Manaton  y.  Squire,  2  Freem.  26 :)  and 
not  only  so,  but  it  has  been  declared 
there  is  no  doubt  equity  may  interfere, 
in  cases  where  a  writ  of  partition  would 
not  lie  at  common  law.  {Stoen  v. 
Swan,  8  Pr.  519.)  An  additional  rea- 
son, frequently,  for  proceeding  by  bill, 
rather  than  by  writ,  was  this : — ^un- 
der a  writ  of  partition,  that  specific 
relief  alone  could  be  had  ;  but  under  a 
commission  the  account  between  the 
parties,  with  respect  to  the  rents  and 
profits  of  the  estate,  may  be  decreed 
at  the  same  time.  {Larimer  y,  Jjorimer 
5  Mad.  363.)  The  proceeding  by  writ 
was  advisable  only  in  cases  where  some 
of  the  parties,  having  title,  were  la- 
bouring under  incapacities  to  do  legal 
acts :  for,  partition  in  equity  is  com- 
pleted by  conveyances,  to  be  executed 
by  the  parties ;  and  the  partition  can- 
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ture  may  be  destroyed  by  destroying  the  uoity  of  title.    As 
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not  be  effectually  had,  if  the  parties 
be  not  competent  to  execute  the  con- 
Teyanoes:  (Whalefr.Daw90Ht2Seh. 
&Lef.  372',  Lord  Brook  r.  Lord  aitd 
Lady  Hereford,  2  P.  Wms.  5180  ^^r 
this  reason,  it  is  necessary  to  have  the 
legal  title  before  the  Conrt ;  {Milhr 
▼.  Wttrmm^OH,  1  Jac.  &  Walk.  493 ;) 
and,  although  an  infimt  maybe  either 
plaintiff  or  defendant  in  a  suit  for  par- 
tition, yet,  in  such  a  case,  the  conyey- 
anoes  of  ali  parties  most  be  respited 
till  the  infant  comes  of  age.  {1\tcifield 
T.  BttUcr,  1  Dick.  243.)  Bnt,  the  form 
of  completing  a  partition^  at  law  is 
essentially  different; — there  it  is  ef- 
fected by  the  judgment  of  the  Court, 
and  the  deltrering  up  possession  in 
porfitanoe  thereof;  which  condndes 
all  the  parties  to  the  judgment 
{WhaUf  ▼.  Daw9omt  2  Seh.  h.  Lef. 
372.) 

In  the  progress  of  a  suit  for  parti- 
tion, it  ia  the  piactice  of  the  Court  of 
Exchequer,  oil  the  return  of  theeerti- 
ficate  of  the  oomndssioners,  to  set  the 
cause  down  tot  farther  directions. 
{Dean  omd  Ckopter  qf  Heriford  v. 
BuUeii,  6  Pr.  332.)  In  the  case  just 
dted,  it  was  intimated  to  be  the  course 
of  the  Couit  of  Chancery,  to  require 
an  order  iiiit  for  tbe  confirmation  of 
the  certificate  to  be  moved  for,  before 
the  cause  ma  set  down  for  further  di- 
rections ;  In  order  that  any  party  ag- 
griered  might  have  an  opportunity  of 
iakmg  ereepiiom.  In  point  of  fact, 
however,  the  practice  of  the  Court 'Of 
Chancery  is  not,  sb  was  assumed,  to 
examine  Hie  correctness  of  the  com- 
missioners* retom  upon  exceptions, 
but,  on  motion  made,  to  suppress 
such  return.  {Jonm  t.  Totip,  I  Sim. 
136 1  CorhHy,  Ummarni,  2  Btf.  252.) 
It  has  been  said;  obUor^  that  parti- 
tion can  only  be  decreed  between  joint- 
tenants,  tenants  in  common,  or  co- 
partners; {Miller  t.  Warmmffton,  1 
Jac.  &  Walk.  493 ;  and  see/TOf/,  chap. 


20,  p.  323 ;)  but,  under  certain  cir- 
cumstances, the  jurisdiction  has,  for 
a  length  of  time,  been  exercised  upon 
bills  for  dower :  and  the  inconvenience 
of  a  temporary  partition  will  not  sus- 
tain a  demurrer  to  a  bill  brought  by 
a  plaintiff  having  a  quantity  of  inte- 
rest whicb  would  entitle  him  to  tihe 
writ.  {Barmff  v.  Aof A,  1  Ves.  &  Bea. 
555.)  That  the  writ  is  demandable 
between  tenants  for  life,  or  for  years, 
appears  expressly  from  the  stat.  32 
Hen.  YIII.  c.  32 ;  and  partition  may 
be  enforced  by  such  parties,  as  be- 
tween themselves,  although  the  owner 
of  the  inheritance  does  not  choose, 
and  cannot,  at  tbe  instance  of  the 
tennors,  be  compeHod,  to  join  in  the 
object  of  the  suit.  {Barimff  ▼.  Natk, 
ttbi  JiQira.)  Upon  similar  principle, 
it  is  no  objection  to  a  partition,  that 
parties  may  subsequently  come  in  es«e, 
who  will  be  entitled  to  a  share»  in 
which  event  the  whole  process  will 
have  to  be  commenced  over  again. 
{WUlM  V.  Sldde,  6  Vev.  498.)  And 
difficulty,  or  inconvenience,  or  the 
minnteness  of  a  party's  niterest,  can- 
not in  noy  ease  prevail  as  atf  objection 
to  a  commission  for  tbe  purpose  of 
making  partition.  {ParHr  r.  0«r» 
rard,  Ambl.  236 ;  Tkumor  v.  Mbr^an, 
6  Ves.  145,  and  11  Ves.  157,  n; 
Warner  v.  Botyner,  Ambl.  689.)  A 
bill  will  lie  for  partition  of  tithes ; 
{Boater  v.  Knolfye,  1  Ves.  sen.  495 ;) 
or  of  an  advowson.  {MaNkewe  ▼. 
Biikop  of  Baik  and  Wethi  2  Dick. 
652  r  Bodiooate  v.  Sieero,  1  Dick.  69.) 
And  joint-teumts  of  an  equity  of  re- 
demptfon  mayhavo  a  partition,  as 
between  themselves,  to  which  the 
mortgagee  will  not  be  a  neeeesary 
party.  {8wan  v.  Swan,  8  Price, 
519.) 

A  mere  partition  is  no  revocation  of 
a  previous  devise  by  a  tenant  in  com- 
mon, because  jMr^^jribii  is  an  incident 
adherent  to  his  estate,  and  the  title 
X  2 
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if  one  joint-tenant  aliens  and  conveys  (11)  his  estate  to  a 
third  person :  here  the  joint-tenancy  is  severed,  and  turned 
into  tenancy  in  common  (cf);  for  the  grantee  and  the  remain- 
ing joint-tenant  hold  by  different  titles,  (one  derived  from  the 
original,  the  other  from  the  subsequent,  grantor,)  though, 
till  partition  made,  the  unity  of  possession  continues.  But 
[  *  186  ]  a  devise  of  one's  share  by  will  •is  no  severance  of  the  join- 
ture (12)  :  for  no  testament  takes  effect  till  after  the  death 
of  the  testator,  and  by  such  death  the  right  of  the  survivor 
(which  accrued  at  the  original  creation  of  the  estate,  and 

{d)  litt.  8.  292. 


remains  the  same.  (Attorney  Gme- 
ral  V.  Vigor,  8  Ves.  281.)  Bat,  any 
qualifted  conveyance  of  the  legal  fee, 
or  the  alightest  addition  to  the  mere 
object  of  partition,  would  operate  as  a 
rerocation.  (Bryigti  y.  Dmektu  qf 
Chmuhtf  2  Vei.  jnn.  429 ;  Ward  y. 
Moore  f  4  Mad.  372 ;  KnoUyM  ▼.  Aleoek, 
7  Vea.  564  ;  Rawlin*  ▼.  Burge89,  2 
Yea.  &  Bea.  367 ;  Mmmdreil,Y.  Ifotm- 
drOl,  10  Yea.  249.) 

In  the  report  of  Ward  ▼.  Moore,  (4 
Mad.  372,)  it  aeema  to  be  intimated, 
that  a  joint-tenant  may  devise  hia 
estate  before  partition,  and  that  the 
partition  will  not  revoke  the  devise. 
This,  however,  could  hardly  have  been 
meant.  Iniheetmtof 8wifiv,llobert9f 
(3  Bnrr.  1496,  and  Ambl.  618,)  it  was 
held  dear,  that  although  subsequent 
events  may  affect  the  operation  of  a 
will,  the  party  must  have  a  devising 
power  at  the  time  of  making  the  wiU, 
or  it  cannot  be  made  valid  by  matter 
e»  poet  faeto^  Now,  a  joint-tenant, 
whilst  he  continues  such,  clearly  has 
not  a  devisable  estate ;  {Doe  v.  7bm- 
Ammoii,  2  Mau.  &  Sel.  166 ;)  and  after 
partition  he  acquires  a  several  estate, 
attended  with  different  qualities,  as  to 
the  actions  and  remedies  which  may 
be  had  by  or  against  him  in  respect 
thereof,  from  those  belonging  to  or 
affecting  the  estate  in  joint-tenancy. 
A  republication  of  the  will,  indeed, 


after  the  partition,  would  give  it  vali- 
dity ;  for  the  will,  in  such  case,  wiU 
be  considered  as  if  originally  made  at 
the  date  of  republication,  when  tht 
devising  power  of  the  party  could  not 
be  questioned. 

The  costs  of  issuing,  executing,  and 
confirming,  a  commission  of  partition, 
must  be  borne  by  the  parties  in  pro- 
portion to  the  value  of  their  respective 
interests ;  {Agar  v.  Fahrfax,  17  Yes. 
558;)  but  no  costs  are  given  up  to 
the  hearing  of  the  bill ;  {Baring  v. 
Naeh,  1  Yes.  &  Bea.  554 ;)  fbr  there 
would  be  no  equity  in  saddling  one 
party  with  any  portion  of  the  chaigei 
in  respect  of  previous  coUateral  ques- 
tions raised  by  the  other.  (  WJkaJeg 
T.  Datoeon,  2  Sch.  &*Lef.  371.) 

Great  part  of  this  note  is  extracted 
from  Hovenden's  Supplem.  to  Yes. 
jun.  Yol.  i.  p.  236. 

(11)  A  covenant  by  a  joint-tenant 
to  seU,  though  it  does  not  sever  the 
joint»tenancy  at  law,  wiU  do  so  in 
equity;  (Browne  v.  lUundie,  3  Yes. 
257  ;  Hinton  v.  Htnion,  2  Yes.  sen. 
639 ;)  provided  the  sgreement  for  sale 
be  one  of  which  a  specific  perfonnance 
could  be  enforced.  (PartriekeY.  Pow- 
iett,  2  Atk.  54  ;  Hinion  v.  Hinion,  2 
Yes.  sen.  634.) 

(12)  See  ante,  the  last  note  but 
one. 
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has  therefore  a  priority  to  the  other  (e))  ia  already  vested  (/). 
4.  It  may  also  be  destroyed  by  destroying  the  unity  of  in- 
terest.  And  therefore,  if  there  be  two  joint-tenants  for  life^ 
and  the  inheritance  is  purchased  by  or  descends  upon  either, 
it  is  a  severance  of  the  jointure  (jr) ;  though,  if  an  estate  is 
originally  limited  to  two  for  life,  and  after  to  the  heirs  of 
one  of  them,  the  freehold  shall  remain  in  jointure,  without 
merging  in  the  inheritance  ;  because,  being  created  by  one 
and  the  same  conveyance,  they  are  not  separate  estates 
(which  is  requisite  in  order  to  a  merger),  but  branches  of 
one  entire  estate  (A).  In  like  manner,  if  a  joint-tenant  in 
fee  makes  a  lease  for  life  of  his  share,  this  defeats  the  join- 
ture (t)  (13)  :  for  it  destroys  the  unity  both  of  title  and  of 
interest.  And  whenever  or  by  whatever  means  the  jointure 
ceases  or  is  severed,  the  right  of  survivorship  or  jus  accres^ 
cendi  the  same  instant  ceases  with  it  (A).  Yet,  if  one  of 
three  joint-tenants  alienes  his  share,  the  two  remaining 
tenants  still  hold  their  parts  by  joint-tenancy  and  survivor- 
ship (l) :  and,  if  one  of  three  joint-tenants  releases  his  share 
to  one  of  his  companions,  though  the  joint-tenancy  is  de- 
stroyed with  regard  to  that  part,  yet  the  two  remaining 
parts  are  still  held  in  jointure  (m);  for  they  still  preserve 
their  original  constituent  unities.  But  when,  by  any  act  or 
event,  different  interests  are  created  in  the  several  parts  of 
the  estate,  or  they  are  held  by  different  titles,  or  if  merely 
the  possession  is  separated ;  so  that  the  tenants  have  no 
longer  these  four  indispensable  properties,  a  sameness  of 

(«)  Ju»aecmeendipraferiur  tUtinUB         [k)  Nihil  de  re  aeer€9eit  ei,  qui  nihil 
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voluniali,    Co.  Litt.  185. 
(/)  Litt.  8-  287. 
(ff)  Cro.  £112.  470. 
(A)  2  Rep.  60 ;  Co.  Litt.  182. 
(0  Litt.  I.  302,  303. 


m  re  quando  jtu  aeereeeeret  habet, 
Co.  Litt.  188. 

(0  Litt.  8.  294. 

(m)  Litt.  8.  304. 


(13)  In  the  cue  of  Gale  t.  Gule,  (2 
Cox,  155,)  Chief  Baron  Macdonald 
■aid,  "  there  are  instances  to  be  found, 
where  an  estate  that  has  been  severed 
may  be  reunited ;  as  in  the  case  put  in 
Co.  Litt.  (193  a,)  of  there  being  two 
joint-tenants  m  /ee,  and  one  leasing 
for  the  term  of  the  lessee's  life,  which 
lessee  dies  in  the  life-time  of  both  the 


joint-tenants.  Here  certainly  is  a  se- 
rerance  by  the  lease ;  but  if  the  lessee 
dies  in  the  life-time  of  both  the  joint- 
tenants,  the  estate  re-unites.*'  And 
in  Mr.  Preston's  edition  of  Watkins' 
Princip.  of  CouTcy.  (p.  84,)  it  is  said, 
that  a  grant  for  life,  or  in  tail,  by  a 
joint-tenant  in  fee,  only  suspends  the 
joint-tenancy. 
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[  *  187  ] 

The  conse- 
quences of  dis- 
Holvini^  the 
joint  estate. 
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interest^  and  undivided  possession,  a  title  vesting  at  one 
and  the  same  time,  and  by  one  and  the  same  act  or  grant ; 
the  jointure  is  instantly  dissolved. 

*In  general,  it  is  advantageous  for  the  joint-tenants  to 
dissolve  the  jointure  (14):  since  thereby  the  right  of  survi- 
vorship is  taken  away,  and  each  may  transmit  his  own  part 
to  his  own  heirs.  Sometimes  however  it  is  disadvantageous 
to  dissolve  the  joint-estate  (15) :  as  if  there  be  joint-tenants 


(14)  And  tiie  leaning  of  oonrto,  in 
modem  timesi  is  in  finvonr  of  tenancy 
in  common,  rather  than  joint-tenancy, 
where  that  qneation  is  open  to  con- 
struction. {Rigdm  ▼.  ValHer,  2  Yes. 
sen.  258 ;  see  pott,  p.  193.)  Thns, 
when  a  purchase  agreement  has  been 
entered  into  by  two  purchasers,  in 
terms  primd  facie  joint,  but  there  are 
circumstances  fh>m  which  it  can  be 
coUected,  that  a  joint-tenancy  was  not 
in  contemplation;  a  court  of  equity 
will  not  execute  the  agreement  by 
directing  a  conveyance  in  joint* tenan- 
cy ;  the  intention,  however,  to  make 
the  purchase  as  tenants  in  common 
win  not  be  assumed  as  of  necessity. 
{Aveling  v.  Knipe,  19  Yes.  444.) 

If  two  persons  advance  money  on  a 
mortgage,  though  the  mortgage  deed 
may  be  joint,  yet  the  interest  wiU  not 
be  subject  to  survivorship,  when  it 
clearly  appears  the  intention  of  the 
lenders  was,  that  each  should  receive 
his  own  money  again.  {Petty  v.  Sty- 
ward,  1  Cha.  Rep.  58 ;  and  see  ante, 
note,  p.  183.) 

But,  where  a  devise,  or  bequest,  is 
made  in  terms  creating  a  joint-tenancy, 
without  any  other  words  or  circum- 
stances which,  either  expressly  or  by 
implication,  create  a  severance ;  there, 
no  room  is  left  for  construction,  and 
the  devisees,  or  legatees,  must  take  as 
joint- tenants.  {yVhHmorey.  Trektw- 
ney,  6  Yes.  134 ;  MoHey  v.  Bird,  3 
Yes.  631 ;  Davenport  v.  Hanbury,  3 
Yes.  260 ;  Perry  v.  Wood$,  3  Yes. 
206  (  SwaiMV,  jBvr/oHy'lS  Yes.  371 ; 
Crooke  v.  De  Vandef,  9  Yes.  204.) 


On  the  other  hand,  when  a  witt  con- 
tains words  importing  the  testator's 
intention,  that  the  interests  he  has 
devised  shall  be  taken  by  the  objects 
of  his  bounty  as  Cenaata  in  common ; 
but,  in  the  same  wiU,  he  haa  used 
other  words,  which,  in  their  ordinary 
construction,  would  be  inconsistent 
with  that  intention ;  those  inconsis- 
tent words  will,  if  possible,  be  moulded 
so  as  not  to  destroy  the  effect  of  the 
words  importing  a  tenancy  in  com- 
mon. 

Great  doubts  have  been  entertained 
by  judges,  both  at  law  and  in  equity, 
as  to  words  creating  a  joint-tenancy,  or 
a  tenancy  in  common;  (Fliherr.  Wiyy, 
1  P.  Wms.  14  ;)  but  it  is  settled,  that 
in  equity,  at  all  events,  the  words 
**  equally  to  be  divided,  equally,  among, 
between,  respectively,  share  and  share 
alike,''  create  a  tenancy  in  common. 
(Perry  v.  Woods,  3  Yes.  206 ;  Morley 
V.  Bird,  3  Yes.  631 ;  JenourY.  Jenour, 
10  Yes.  569 ;  LaaKbrook  v.  Cock,  2 
Meriv.  70 ;  Bigdm  v.  Valuer^  2  Yes. 
sen.  256 ;  Heathe  v.  Beaihe,  2  Atk. 
122  ;  DenH  v.  Gatkin,  Cowp.  660. 
And  see  poet,  p.  193.) 

(15)  So,  there  are  cases  in  which  a 
joint  form  of  gift  may  be  the  only,  or 
at  any  rate  the  best,  mode  of  causing 
a  bequest  to  go  in  the  course  intended 
by  the  testator;  as,  for  instance,  where 
a  bequest  is  made  to  infant  natur^ 
children,  who,  in  the  event  of  the 
death  of  any,  could  not  succeed  to 
each  other.  {Stuart  v.  Bruce,  3  Yes. 
363.) 


COPARCBNABY,   AMD   COMMON.  187 

for  life,  and  they  make  partition^  this  disBolves  the  jointure;, 
and,  though  before  they  each  of  them  had  an  estate  in  the 
whole  for  their  own  lives  and  the  life  of  their  companion, 
now  they  have  an  estate  in  a  moiety  only  for  their  own  lives 
merely;  and,  on  the  death  of  either,  the  reversioner  shall 
enter  on  his  moiety  (»)•    And  therefore,  if  there  be  two 
joint-tenants  for  life,  and  one  grants  away  his  part  for  the 
life  of  his  companion,  it  is  a  forfeiture  (o) :   for,  in  the  first- 
place,  by  the  severance  of  the  jointure  he  has  given  himself 
in  his  own  moiety  only  an  estate  for  his  own  life ;  and  then 
he  grants  the  same  land  for  the  life  of  another ;  which  grant 
by  a  tenant  for  his  own  life  merely,  is  a  forfeiture  of  his 
estate  (p) :  for  it  is  creating  an  estate  which  may  by  possi- 
bility last  longer  than  that  which  he  is  legally  entitled  to. 

III.  An  estate  held  in  coparcenary  is  where  lands  of  in-  JJ^iiJS^^Jw 
heritance  descend  from  the  ancestor  to  two  or  more  persons. 
It  arises  either  by  common  law  or  particular  custom.  By 
common  law :  as  where  a  person  seised  in  fee-simple,  or  in 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  sisters,  aunts,  cousins,  or  their  representatives ; 
in  this  case  they  shall  all  inherit,  as  will  be  more  fully 
shown,  when  we  treat  of  descents  hereafter;  and  these  co- 
heirs are  then  called  coparceners;  or,  for  brevity,  parceners 
only  (q)*  Parceners  by  particular  custom  are  where  lands 
descend,  as  in  gavelkind,  to  all  the  males  in  equal  degree, 
as  sons,  brothers,  uncles,  &c.  (r).  And,  in  either  of  these 
cases,  all  the  parceners  put  together  make  but  one  heir ; 
and  have  but  one  estate  among  them  («). 

•The  properties  of  parceners  are  in  some  respects  like  ^d*^^^^\J. 
those  of  joint-tenants ;  they  having  the  same  unities  of  inte-  of  these  estetes. 
rest,  title,  and  possession.    They  may  sue  and  be  sued  jointly    [  *  188  ] 
for  matters  relating  to  their  own  lands  {t);  and  the  entry  of 
one  of  them  shall  in  some  cases  enure  as  the  entry  of  them 
all  (u)  (16).    They  cannot  have  an  action  of  trespass  against 

(»)  1  Jones,  55.  (r)  Ibid.  s.  265. 

(o)  4  Leon.  237.  («)  Co.  litt.  163. 

(p)  Co.  litt.  252.  (/)  Ibid.  164. 

(q)  litt.  >.  241,  242.  («)  Ibid.  188,  243. 


(16)  According  to  the  old  law,  accounted  in  law  the  entry  of  both, 
"  When  one  coparcener  entered  gene*'  and  no  divesting  of  the  moiety  of 
raUy,  and  took  the  profits,  this  was     the    sister."      (1     Instit.    243    b.) 
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each  other :   but  herein  they  differ  from  jointp-tenants,  that 
they  are  also  excluded   from  maintaining  an  action   of 
waste  (tr);   for  coparceners  could  at  all  times  put  a  stop  to 
any  waste  by  writ  of  partition^  but  till  the  statute  of  Henry 
the  eighth  joint-tenants  had  no  such  power.    Parceners  also 
differ  materially  from  joint-tenants  in  four  other  points:  1. 
They  always  claim  by  descent,  whereas  joint-tenants  always 
claim  by  purchase.   Therefore,  if  two  sisters  purchase  lands, 
to  hold  to  them  and  their  heirs,  they  are  not  parceners,  but 
joint-tenants  (x) :  and  hence  it  likewise  follows,  that  no  lands 
can  be  held  in  coparcenary,  but  estates  of  inheritance,  which 
are  of  a  descendible  nature;  whereas  not  onlv  estates  in  fee 
and  in  tail,  but  for  life  or  years,  may  be  hefd  in  joint^tenancy. 
2.  There  is  no  unity  of  time  necessary  to  an  estate  in  copar- 
cenary.    For  if  a  man  hath  two  daughters,  to  whom  his 
estate  descends  in  coparcenary,  and  one  dies  before  the 
other;  the  surviving  daughter  and  the  heir  of  the  other,  or 
when  both  are  dead,  their  two  heirs,  are  still  parceners  (y) ; 
the  estates  vesting  in  each  of  them  at  different  times,  though 
it  be  the  same  quantity  of  interest,  and  held  by  the  same 
title.    3.  Parceners,  though  they  have  ati  unity,  hvive  not  an 
entirety  of  interest.    They  are  properly  entitled  each  to  the 
whole  of  a  distinct  moiety  (z) ;  and  of  course  there  is  no  jus 
accrescendi,  or  survivorship,  between  them :   for  neach  part 
descends  severally  to  their  respective  heirs,  though  the  unity 
of  possession  continues.   And  as  long  as  the  lands  continue 
in  a  course  of  descent,  and  united  in  possession,  so  long  are 
the  tenants  therein,  whether  male  or  female,  called  parce- 
[  *  189  ]    ners.     But  if  *the  possession  be  once  severed  by  partition, 
they  are  no  longer  parceners,  but  tenants  in  severalty ;  or  if 
one  parcener  alienes  her  share,  though  no  partition  be  made, 
then  are  the  lands  no  longer  held  in  coparcenary,  but  in 
common  (a). 

(w)  2  Inst.  403.  (j)  Ibid.  163, 164. 

(jr)  Litt.  a.  254.  (a)  Idtt.  s.  309. 

(y)  Co.  litt.  164,  174. 


Though  Lord  Coke,  in  the  same  place,  shall  not  take  away  the  entiy  of  her 

says,  "  when  one  coparcener  doth  sister.'*    Bat  the  law  in  this  last  re- 

tpeeiaUy  enter,   claiming  the  whole  spect  has  been  altered ;  see  on/e,  the 

land,  and  taking  the  whole  profits,  note  to  p.  182,  and  pottt  the  note  to 

she  gains  the  moiety  of  her  sister  by  p.  194. 
abatement,  though  her  dying  seised 
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Parceners  are  so  called,  saith  Littleton  (b\  because  they  or  the  methods 

^   ''  •'   of  making  par* 

may  be  constrained  to  make  partition.  And  he  mentions  tiuon  of  estates 
many  methods  of  making  it  (c) ;  four  of  which  are  by  con-  eenury. 
sent,  and  one  by  compulsion.  The  first  is,  where  they  agree 
to  divide  the  lands  into  equal  parts  in  severalty,  and  that 
each  shall  have  such  a  determinate  part.  The  second  is, 
when  they  agree  to  choose  some  firiend  to  make  partition  for 
them,  and  then  the  sisters  shall  choose  each  of  them  her 
part  according  to  seniority  of  age ;  or  otherwise,  as  shall  be 
agreed.  The  privilege  of  seniority  is  in  this  case  personal ; 
for  if  the  eldest  sister  be  dead,  her  issue  shall  not  choose 
first,  but  the  next  sister.  But,  if  an  advowson  descend  in 
coparcenary,  and  the  sisters  cannot  agree  in  the  presenta- 
tion, the  eldest  and  her  issue,  nay  her  husband,  or  her  as- 
signs, shall  present  alone,  before  the  younger  (d)  (17).  And 
the  reason  given  is,  that  the  former  privilege  of  priority  in 
choice  upon  a  division,  arises  from  an  act  of  her  own,  the 
agreement  to  make  partition ;  and  therefore  is  merely  per- 
sonal :  the  latter,  of  presenting  to  the  living,  arises  from  the 
act  of  the  law,  and  is  annexed  not  only  to  her  person,  but 
to  her  estate  also.  A  third  method  of  partition  is,  where 
the  eldest  divides,  and  then  she  shall  choose  last ;  for  the 
rule  of  law  is,  cujtia  est  divisio,  alterius  est  electio.  The 
fourth  method  is,  where  the  sisters  agree  to  cast  lots  for 
their  shares.  And  these  are  the  methods  by  consent.  That 
by  compulsion  is,  where  one  or  more  sue  out  a  writ  (18)  of 
partition  against  the  others ;  whereupon  the  sheriff  shall  go 
to  the  lands,  and  make  partition  thereof  by  the  verdict  of  a 
jury  there  impanneled,  and,  assign' to  each  of  the  parceners 
her  part  in  severalty  (e).     But  there  are  some  things  *which  [  *  190  ] 

{b)  8.  241.  an  easier  method  of  carrying  on  the 

(c)  s.  243  to  264.  proceedings  on  a  writ  of  partition,  of 

{d)  Co.  litt.  166 ;  3  Rep.  22.  lands  held  either  in  joint- tenancy,  par- 

(«)  By  statute  8  &  9  W.  III.  c.  31,  cenary,  or  common,  than  was  used  at 


(17)  Mr.  Christian  observes,  that  in  chap.  30,  dial.  2,  of  the  Doctor 

"  it  has  been  donbted  whether  the  and  Student. — ^En.] 
grantee  of  the  eldest  sister  shall  have         (18)  See  ante,  p.  185,  note,  that 

the  first  and  sole  presentation  after  the  proceeding  by  writ  is  now  almost 

death.    Harg.  Co.  Litt.  166.    But  it  entirely  superseded  by  the  more  oon- 

was  expressly  determined  in  favour  yenient  process  of  a  commisttoii  out 

of  such  a  grantee  in  1  Ves.  340.*'  of  a  court  of  equity. 
[See  a  summary  of  this  subject  stated 
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Where  one  of 
the  daughters 
has  an  estate 

?;iven  with  her 
n/ronJhnar- 
riage,  by  the 
same  ancestor 
from  whom  the 
lands  descend 
to  her  and  her 
sisters  in  co- 
parcenary. 
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are  in  their  nature  impartible  (19).  The  mansioii-house, 
common  of  estorers,  'common  of  piscary  uncertain,  or  any 
other  common  without  stint,  shall  not  be  divided ;  but  the 
eldest  sister,  if  she  pleases,  ahaU  have  them,  and  make  the 
others  a  reasonable  satisfaction  in  other  parts  o£  the  inhe- 
ritance :  or,  if  that  cannot  be,  then  they  shall  have  the  pro- 
fits of  the  thing  by  turns,  in  the  same  manner  as  they  take 
the  advowson  (/). 

There  is  yet  another  consideration  attending  the  estate  in 
coparcenary :  that  if  one  of  the  daughters  has  had  an  estate 
given  with  her  ia  Jrankmarriage  by  her  ancestor,  (which  we 
may  remember  was  a  species  of  estates-tail,  freely  given  by 
a  relation  for  advancement  of  his  kinswoman  in  mar^ 
riage  (g)f)  in  this  case,  if  lands  descend  from  the  same  an- 
cestor to  her  and  her  sisters  in  fee-simple^  she  or  her  heirs 
shall  have  no  share  of  them,  unless  they  will  agree  to  divide 
the  lands  so  given  in  frankmairiage  in  equal  proportion  with 


thecomnoii  law,  ii  chalked  out  and 
provided. 


(/)  Co.  Litt.  164, 165. 
(^)  See  peg.  115. 


(19)  A  title  of  honour,  for  instance. 
Thus,  our  author  tells  us,  (in  chap.  14, 
p.  216,)  ''  if  a  man  holds  an  earldom 
to  him  and  the  heirs  of  his  body,  and 
dies  leaving  only  daoghten,  the  eldest 
shall  not  of  course  be  countess,  but 
the  dignity  is  in  suspense  or  abeyance 
till  the  king  shall  declare  his  pleasure ; 
for  he,  being  the  fountain  of  honour, 
may  confer  it  on  which  of  them  he 
pleases.*'  And  when  he  has  conferred 
it  upon  one,  if  the  issue  of  that  one 
become  extinct,  it  will  again  be  in 
abeyance,  if  there  are  descendants  of 
more  than  one  sister  remaining ;  but 
upon  the  failure  of  issue  of  all  the 
sisters  except  one,  the  descendant  of 
that  one,  as  sole  heir,  may  assume  the 
dignity  as  of  right.  (See  1  Inst.  165  a, 
and  165  b,  with  Mr.  Havgrare's  notes 
thereto.)  In  the  passage  cited.  Lord 
Coke  intimates,  that  there  is  a  dis« 
txBction  as  to  this  matter  between  a 
title  of  nobility  and  an  office  of  ho- 
nour :  and  that  if  the  holder  of  an 


office  of  honour  dies,  having  issue 
two  daughters,  before  the  marriage  of 
either  of  them,  they  may  jointly  make 
a  sufficient  deputy  to  exeroise  the  office 
for  them ;  and  if  the  eldest  daughter 
marries,  her  husband  has  a  right  to 
execute  the  office  solely.  For  which  he 
cites  the  authority  of  the  Dici(e  qfBueJt- 
ti^Aam's  cose.  (Il^er,  285  b.)  But  this 
doctrine  was  overruled  nearly  half  a 
century  ago,  when,  upon  the  descent 
of  the  office  of  Great  Chamberlain  to 
two  sisters,  coheiresses  of  the  Duke  of 
Ancaster,  one  of  whom  was  married, 
the  House  of  Lords,  after  calling  for 
the  opinions  of  the  twelve  judges,  de- 
termined,conformably  thereto,  that  the 
office  bdonged  to  both  sisters ;  that 
the  husband  of  the  eldest  waa  not  of 
rig^  entitled  to  execute  it ;  and  that 
both  atsters  might  execute  it  by  de- 
puty, such  deputy  being  of  a  degree 
not  inferior  to  a  knight,  and  approved 
of  by  the  king.  (Joum.  Dom.  Proc. 
May  25,  1781.) 


u 
it 


COPARCBKARTy   AND  GOMMOK.  190 

the  rest  of  the  lands  descending  (A).  This  nkode  of  division 
was  known  in  the  law  of  the  Lombards  (t) ;  which  directs 
the  woman  so  preferred  in  marriage,  and  claiming  her  share 
of  the  inheritance,  mittere  in  ccnfitsum  cum  sororibusy  qnanr 
iuM  pater  auijirater  ei  dederit,  quando  ambulaverit  adtiuxrir' 
turn.  With  US  it  is  denominated  bringing  those  lands  into 
hotehrpot  (A)  (20) :  which  term  I  shall  explain  in  the  very 
words  of  Littleton  (/) :  ''  it  seemeth  that  this  word  hotchn 
^  potf  is  in  English  a  pudding ;  for  in  a  pudding  is  not  com- 
monly put  one  thing  alone,  but  one  thing  with  other  things 
togeUier."  By  this  housewifely  metaphor  our  ancestors 
meant  to  inform  us  (m),  that  the  lands,  both  those  given  in 
frankmarriage  and  thoee  descending  in  fee-simple,  should 
be  mixed  and  blended  together,  and  then  divided  in  equal 
portions  among  all  the  daughters.  But  this  was  left  to  the 
choice  of  the  donee  in  frankmarriage :  and  if  she  did  not 
choose  to  put  her  lands  into  hotch-pot,  she  was  presumed 
to  be  sufficiently  'provided  for,  and  the  rest  of  the  inheri-  f  ^  191  ] 
tance  was  divided  among  her  other  sisters.  The  law  oi 
hotch-pot  took  place  then  only,  when  the  other  lands  de- 

(A)  Bracton,  1.  2,  e.  34  ;    Litt.  8.         (k)  Britton,  c.  72. 
266  to  273.  (0  B.  267. 

(f)  I.  2,  t.  14,  c.  15.  (m)  Litt.  b.  268. 


(20)  The  fifth  section  of  the  statute  y.  Pratt,  Fitz-Gib.  84  ;  Anonym.  2 

of  difltribntionB   (22   fie  23  Car.  II.  Freem.  190.) 

c.  10,)  alter  proriding,  that,  before  a         It  Beems  that,  where  any  child  takes 

final  distribution  of   an  intestate's  nnder  his  father's  wiU  part  of  the  tes- 

effects  takes  place,  any  advanceinent  tator's  personal  estate,  and  there  is  an 

made  by  him  in  his  life-time  to  his  intestacy  as  to  the  residue,  the  child 

children,  claiming  distribution,  shall  can  take  a  share  of  that,  without 

be  broQ^t  into  hoteh-pot ;  makes  a  bringing    into    hotch-pot    what  he 

distinction  in  favour  of  the  heir,  who  took  under  the  will ;  notwithstanding 

is  to  take  an  equal  part  in  the  distri-  it  is  now  understood  to  be  settled  law, 

bution  with  the  rest  of  the  intestate's  that  what  is  taken  under  a  will  must 

children,  without  any  consideration  of  be  deemed  an  adyancement  in  the 

the  Taloe  of  wojland  which  he  hath  life-time  of  the  testator :  (Ontfoto  y. 

by  descent,  or  otherwise,  from  the  MieheU,  18  Yes.  494  ;  Leake  y.  Leake, 

intestate.     But  it  is  only  as  to  real  10  Yes.   489 ;    Goolding  y.   Haver- 

esUte  that  the  heir  at  law  is  exempted  field,  M'Clel.  357 :)  but  Lord  Eldon 

from   bringing   into   hotch-pot  any  thought,  that,  to  euch  adyancements, 

advances  made  to  him  in  his  father's  the  provision   of  the  statute  as  to 

life-time:  if  the  heir  have  received  bringing  into  hotch-p<A  did  not  apply, 

any  advancement  by  money,  or  per-  {ISoieden  v.  Twiedtn,  9  Yes.  426.) 
sonal  estate  of  any  Idnd,  that  is  to  be         This  note  is  extracted  from  1  Ho- 

reckoned  as  part  of  his  share.  {Pratt  venden's  Supp.  to  Yes.  jun.  Rep.  558. 
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scendtng  from  the  ancestor  were  fee-simple ;  for  if  they  de- 
scended in  taily  the  donee  in  frankmarriage  was  entitled  to 
her  share,  without  bringing  her  lands  so  given  into  hotch- 
pot (n).  And  the  reason  is,  because  lands  descending  in  fee- 
simple  are  distributed  by  the  policy  of  law,  for  the  mainte- 
nance of  all  the  daughters ;  and,  if  one  has  a  sufficient 
provision  out  of  the  same  inheritance,  equal  to  the  rest,  it  is 
not  reasonable  that  she  should  have  more :  but  lands  de- 
scending in  tail  are  not  distributed  by  the  operation  of  the 
law,  but  by  the  designation  of  the  ^vet^  per  formam  doni: 
it  matters  not  therefore  how  unequal  this  distribution  may 
be.  Also  no  lands,  but  such  as  are  given  in  frankmarriage, 
shall  be  brought  into  hotch-pot;  for  no  others  are  looked 
upon  in  law  as  given  for  the  advancement  of  the  woman,  or 
by  way  of  marriage  portion  (o).  And,  therefore,  as  gifts  in 
frankmarriage  are  fallen  into  disuse,  I  should  hardly  have 
mentioned  the  law  of  hotch-pot,  had  not  this  method  of 
division  been  revived  and  copied  by  the  statute  for  distribu- 
tion of  personal  estates,  which  we  shall  hereafter  consider 
at  large  (21). 
3S?ch  2i^sSfte  '^^^  estate  in  coparcenary  may  be  dissolved^  either  by  par- 
raa?*K^Sy-  ^^^^^^i  which  disunites  the  possession  ;  by  alienation  of  one 
<^  parcener,  which  disunites  the  title,  and  may  disunite  the 

interest ;  or  by  the  whole  at  last  descending  to  and  vesting 
in  one  single  person,  which  brings  it  to  an  estate  in  seve- 
ralty. 
^^L^L^^?^^  ^^*  I'ensints  in  common  are  such  as  hold  by  several  and 
distinct  titles,  but  by  unity  of  possession;  because  none 
knoweth  his  own  severalty,  and  therefore  they  all  occupy 
promiscuously  {p\  This  tenancy  therefore  happens  where 
there  is  a  unity  of  possession  merely,  but  perhaps  an  entire 
disunion  of  interest,  of  title,  and  of  time.  For  if  there  be 
two  tenants  in  common  of  lands,  one  may  hold  his  part  in 
fee-simple,  the  other  in  tail,  or  for  life ;  so  that  there  is  no 
[  *  192  ]  ^necessary  unity  of  interest :  one  may  hold  by  descent,  the 
other  by  purchase ;  or  the  one  by  purchase  from  A.,  the 
other  by  purchase  from  B. ;  so  that  there  is  no  unity  of  title: 
one's  estate  may  have  been  vested  fifty  years,  the  other's 

(ft)  litt.  I.  274.  (o)  Ibid.  275.  (p)  Ibid.  292. 


m  common. 


(21)  See  poBtf  chap.  32»  pp.  515,  517,  519. 
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bat  yesterday ;  so  there  is  no  unity  of  time.  The  only 
unity  there  is,  is  that  of  possession ;  and  for  this  Littleton 
gives  the  true  reason,  because  no  man  can  certainly  tell 
which  part  is  his  own :  otherwise  even  this  would  be  soon 
destroyed. 

Tenancy  in  common  may  be  created,  either  by  the  de-Teiiaxu;yincom- 
stniction  of  the  two  other  estates,  m  jomt^tenancy  and  co-  created  67  the 
parcenary,  or  by  special  limitation  in  a  deed.     By  the  de-  dettmcUon  of 
stniction  of  the  two  other  estates,  I  mean  such  destruction  joinutenancy  or 
as  does  not  sever  the  unity  of  possession,  but  only  the  unity  wiSm^eie'u 

_,  ^        •  n  t»  ••  •       t*      D<>  partition 

of  title  or  mterest:  As,  if  one  of  two  jomt-tenants  m  fee  made; 
alienes  his  estate  for  the  life  of  the  alienee,  the  alienee  and 
the  other  joint-tenant  are  tenants  in  common ;  for  they  have 
now  several  titles,  the  other  joint-tenant  by  the  original 
grant,  the  alienee  by  the  new  alienation  {q) ;  and  they  also 
have  several  interests,  the  former  joint-tenant  in  fee-simple, 
the  alienee  for  his  own  life  only.  So,  if  one  joint-tenant 
gives  his  part  to  A.  in  tail,  and  the  other  gives  his  to  B.  in 
tail,  the  donees  are  tenants  in  common,  as  holding  by  dif- 
ferent titles  and  conveyances  (r).  If  one  of  two  parceners 
alienes,  the  alienee  and  the  remaining  parcener  are  tenants 
in  common  (s);  because  they  hold  by  different  titles,  the 
parcener  by  descent,  the  alienee  by  purchase.  So  likewise, 
if  there  be  a  grant  to  two  m«n,  or  two  womeny  and  the  heirs 
of  their  bodies,  here  the  grantees  shall  be  joint-tenants  of 
the  life-estate,  but  they  shall  have  several  inheritances ;  be- 
cause they  cannot  possibly  have  one  heir  of  their  two  bodies, 
as  might  have  been  the  case  had  the  limitation  been  to  a 
man  and  woman,  and  the  heirs  of  their  bodies  begotten  (0 : 
and  in  this,  and  the  like  cases,  their  issues  shall  be  tenants 
in  common ;  because  they  must  claim  by  different  titles,  one 
as  heir  of  A.,  and  the  other  as  heir  of  B. ;  and  those  two 
not  titles  by  ^purchase,  but  descent.  In  short,  whenever  [  *  193  ] 
an  estate  in  joint-tenancy  or  coparcenary  is  dissolved,  so 
that  there  be  no  partition  made,  but  the  unity  of  possession 
continues,  it  is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by  express  Or  by  express 
limitation  in  a  deed :  but  here  care  must  be  taken  not  to  deed, 

(^y  Litt.  s.  293.  (t)  Ibid.  309. 

(r)  Ibid.  s.  295.  (0  Ibid.  283. 
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insert  words  which  imply  a  joint  estate  (22);  and  then  if 
lands  be  gi^en  to  two  or  more,  and  it  be  not  joint-t^iancy, 
it  must  be  a  tenancy  in  common.  But  the  law  is  apt  in  its 
constructions  to  favour  join trtenancy  rather  than  tenancy  in 
common  (u)  (23) ;  because  the  divisible  services  issuing  from 
land  (as  rent^  &c.)  are  not  divided,  nor  the  entire  services 
(as  fealty)  multiplied;  by  joint-tenancy ,  as  they  must  neces- 
sarily be  upon  a  tenancy  in  common.  Land  given  to  two^ 
to  be  holden  the  one  moiety  to  one,  and  the  other  moiety  to 
the  other,  is  an  estate  in  common  («?);  and,  if  one  grants  to 
another  half  his  land,  the  grantor  and  grantee  are  also 
tenants  in  common  (x) :  because,  as  has  been  before  (y)  ob- 
served, joint-tenants  do  not  take  by  distinct  halves  or  moie- 
ties ;  and  by  such  grants  the  division  and  severalty  of  the 
estate  is  so  plainly  expressed  that  it  is  impossible  they  should 
Or  will.  take  a  joint-interest  in  the  whole  of  the  tenement^.     But  a 

devise  to  two  persons  to  hold  jointly  and  $eoeriMyj  is  said  to 
be  a  joint^tenancy(;2r);  because  that  is  necessarily  implied 
in  the  word  **  jointly,"  the  word  "  severally"  perhaps  only 
implying  the  power  of  partition :  and  an  estate  given  to  A. 
and  B.,  equally  to  he  divided  between  them,  though  in  d^ds 
it  hath  been  said  to  be  a  joint-tenancy  (a),  (for  it  implies  no 
more  than  the  law  has  annexed  to  that  estate,  viz.  divisibi- 
lity (&),)  yet  in  wilU  it  is  certainly  a  tenancy  in  common  (c); 
because  the  devisor  may  be  presumed  to  have  meant  what 
is  most  beneficial  to  both  the  devisees,  though  his  meaning 
is  imperfectly  expressed.  And  this  nicety  in  the  wording 
of  grants  makes  it  the  most  usual  as  well  as  the  safest  way, 
[  *  194  ]  when  a  tenancy  in  common  *is  meant  to  be  created,  to  add 
express  words  of  exclusion  as  well  as  description,  and  limit 
the  estate  to  A.  and  B.,  to  hold  as  tenants  in  common  and 
not  as  joint-'tenants. 
Of  the  incidents  As  to  the  incidents  attending  a  tenancy  in  common: 
ancy  i!r«>m.°~  tcuauts  in  commou  (like  joint-tenants)  are  compellable  by 


(«)  Salk.  392.  (r)  Poph.  52. 

(w)  Idtt.  8.  298.  (a)  1  Eq.  Cafl.  Abr.  291. 

(#}  Ibid.  299.  (6)  1  P.  Wros.  17. 

(y)  See  p.  182.  (c)  3  Rep.  39 ;  1  Ventr.  32. 

(22)  See  on/e,  the  conclusion  of  the  note  to  p.  187. 

(23)  Seeonfe/note  lost  referred  to. 
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the  ttatatefl  of  Henry  VIIL^and-  William  ILL,  before  men- 
tioned (<2)|  ta  make  partition. of  their  .lands;  which  they 
'were  not  at  common  law*.'  They  properly  take'  by  distinct 
moietieSy  and  have  no  entirety  of  interest.;  and. therefore 
there  is  no  survivorship  between  tenant&in  common.  Their 
other  incidents  are  such  as  merely  arise  from  the  unity  of 
possessioB;  and  am  therefore  the  sameasappestain  to  joint* 
tenants  merely  upon  that  account:  such  as  being  liable  to 
reciprocal  actions  of  waste,  and  of  account,  by  the  statutes 
of  Westm.  2,  c.  22,  and  4  Ann.  c.  16,  §  27.  For  by  the 
common  law  no  tenaat  in  common  was  liable  to  account  with 
his  companion  for  embexzling  the  profits  of  the  estate  («); 
though,  if  one  actually  turns  the  other  out  of  possession,  an 
action  of  ejectment  will  lie  against. him  (/)  (24).     But,  as 

(<0  Pag.  185  and  189.  (e)  Co.  litt.  199.  (J)  Ibid.  200. 


(24)  In  the  case  of  Fmrelaim  ▼.  caaes,  confined  to  the  same  period. 

Skadkiettmf  (5  Bnrr.  2607,  2608,)  it  (Aforfiitt  <^  CMmmuhk^  .▼.  Lord 

■eems  to  haTe  been  considered  that  CHmtom,  .2  Jac.  &  .Walk.  151,  in  the 

the  pereeptioa  t>f  the  whole  profits  of  judgment  upon  which .  case  aU  the 

an  estate,  for  any  length,  of  time,  by  leading  anlihoritiea  are  cited»)    Kren 

one  tenant  in  common,  conld  never  in  cases  of  frand,  courts  of  equity  took 

operate  as  a  disseisin  of  the  other  te-  the  statutes  of  limitation  for  their 

nant  in  common.      But,    not  long  guides    in  general.     (Staekhouse  v. 

afterwards,  it  was  determined,  in  the  Bartutan,  10  Yes.  467  \   Bomney  ▼. 

case  of  Doe  t.  Proenr,  (Cowp.  218,)  Ridgardf  1   Cox,  149  ;  BeeJtford  ▼. 

that  the  term  "  actual  ouster"  did  not  Wade,   17  Yes.  97.)    And  the  ob- 
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imply  some  act  acoompa-  jection  of  length  of  time  may  be  taken 

nied  with  force ;  that  a  man  might  by  demurrer,  when  a  biU  is  so  framed 

come  in  by  rightful  possession,  yet  as  to  be  open  to  that  mode  of  defence; 

hold  over  adversely  without  a  title ;  but  as  the  plaintiiPs  pleader  will,  of 

and  that,  if  he  did  so,  such  holding  course,  generally  take  care  this  shall 

orer  might  be  equiralent  to  an  actual  not  be  the  case,  a  plea  is  the  more 

ouster.  usual  mode  of  taking  adyantage  of 

A  plaintifTs  right  to  recover  in  length  of  time  in  bar  of  a  plaintiiTs 

ejectment,  after  twenty  years,  was  daim.    {Futer  ▼.  Hodtom,  19  Yes. 

taken  away  by  the  statute  of  limita-  184  ;  Lord  Shtpbrook  t.  Lord  Hmeh- 

tions  of  Henry  YIII.    And  courts  of  mbroke,  13  Yes.  397 ;  Hodle  v.  Hea- 

equity  have,  at  all  times,  upon  gene-  ley,  1  Yes.  &  Bea.  539.) 

ral  principles  of  their  own,  even  where  Since  this  note  was  first  published, 

there  was  no  statutable  bar,  refused  the  statute  of  3  &  4  Gul.  lY.  c.  27, 

relief  to  stale  demands,  where  the  has  enacted  that  (with  certain  savings, 

party  had  slept  upon  his  rights  for  a  in  cases  of  specified  disabilities,)  no 

great  length  of  time :  and  where  a  bar  person  shall  make  an  entry  or  distress 

had  been  fixed  by  statute  to  the  re-  or  bring  an  action  to  recover  any  rent 

medy  at  common  law,  the  remedy  in  or  land  but  within  twenty  years  next 

a  court  of  equity  was,  in  analogous  after  the  right  accrued ;  the  12th  sec- 


194  OF   ESTATES   IN   BEVBRALTTi  JOINT-TBHANCY,   &C. 

for  other  incidents  of  joint-tenants,  which  arise  from  the 
privity  of  title,  or  the  union  and  entirety  of  interest,  (such 
as  joining  or  being  joined  in  actions  (g),  unless  in  the  case 
where  some  entire  or  indivisible  thing  is  to  be  recovered  (A),) 
these  are  not  applicable  to  tenants  in  common  whose  inte- 
rests are  distinct,  and  whose  titles  are  not  joint  but  several. 
Of  the  modes  Estatcs  in  common  can  only  be  dissolved  two  ways  :  1. 

in  common  may  By  Uniting  all  the  titlcs  and  interests  in  one  tenant,  by  pur- 
be  dissolved.  .  .  •  '     rf   r 

chase  or  otherwise ;  which  brings  the  whole  to  one  seve- 
ralty :  2.  By  making  partition  between  the  several  tenants 
in  common,  which  gives  them  all  respective  severalties. 
For  indeed  tenancies  in  common  differ  in  nothing  from  sole 
estates  but  merely  in  the  blending  and  unity  of  possession. 
And  this  finishes  our  inquiries  with  respect  to  the  nature  of 
estates. 

is)  litt.  8.  311.  (A)  Co.  LiU.  197. 


tion  of  the  act,  ts  to  the  possession  of  same  period  within  which  an  entry  or 

one  tenant  in  common,  has  been  al-  distress  might  have  been  made,  or  an 

ready  adverted  to,  in  note  5  to  p.  action  brought  to  recover  the  land  or 

182;   and  the  24th   section  of  the  rent,  if  the  claimant's  title  had  been  a 

act  limits   snits  in  equity,  for  the  legal  one. 
recorery   of  rent  or   land,   to   the 
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CHAPTER  XIII. 


OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 


The  foregoing  chapters  having  been  principally  employed  gJ^J^J^^®*** 
in  defining  the  nature  of  things  real,  in  describing  the 
tenures  by  which  they  may  be  holden,  and  in  distinguishing 
the  several  kinds  of  estate  or  interest  that  may  be  had 
therein  ;  I  come  now  to  consider,  lastly,  the  title  to  things 
real,  with  the  manner  of  acquiring  and  losing  it. 

A  title  is  thus  defined  by  Sir  Edward  Coke  (a),  titulus^^^^^^^ 
estjusta  causa  possidendi  id  quod  nostrum  est ;  or,  it  is  the 
means  whereby  the  owner  of  lands  hath  the  just  possession 
of  his  property. 

There  are  several  8tafl:e8  or  degrees  requisite  to  form  apO^'^'*^*'" 

^o  ^  ^  .  ,  to  form  a  com- 

complete  title  to  lands  and  tenements.     We  will  consider  pi**©  t»tie. 
them  in  a  progressive  order. 

I.  The  lowest  and  most  imperfect  decree  of  title  consists  J.  The  naked 

■  9  poBsession,  or 

in  the  mere  naked  possession,  or  actual  occupation  of  the  SSS^fuS'el." 
estate ;  without  any  apparent  right,  or  any  shadow  or  pre-  ***«• 
tence  of  right,  to  hold  and  continue  such  possession.    This 
may  happen,  when  one  man  invades  the  possession  of  ano- 
ther, and  by  force  or  surprise  turns  him  out  of  the  occupation 
of  his  lands  ;  which  is  termed  a  disseisin,  being  a  depriva- 
tion of  that  actual  seisin,  or  corporal  fireehold  of  the  lands, 
which  the  tenant  before  enjoyed.     Or  it  may  happen,  that 
after  the  death  of  the  ancestor  and  before  the  entry  of  the 
heir,  or  after  the  •death  of  a  particular  tenant  and  before    [  *  196  J 
the  entry  of  him  in  remainder  or  reversion,  a  stranger  may 
contrive  to  get  possession  of  the  vacant  land,  and  hold  out 

(a)  1  Inst.  345. 
VOL.  II.  V 
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him  that  had  a  right  to  enter  (1).  In  all  which  cases,  and 
many  others  that  might  be  here  suggested,  the  wrongdoer 
has  only  a  mere  naked  possession,  which  the  rightful  owner 
may  put  an  end  to,  by  a  variety  of  legal  remedies,  as  will 
more  fully  appear  in  the  third  book  of  these  commentaries. 
But  in  the  mean  time,  till  some  act  be  done  by  the  rightful 
owner  to  devest  this  possession  and  assert  his  title,  such 
actual  possession  is,  prima  facie,  evidence  of  a  legal  title  in 
the  possessor;  and  it  may,  by  length  of  time,  and  negligence 
'  of  him  who  hath  the  right,  by  degrees  ripen  into  a  perfect 
and  indefeasible  title  (2).  And,  at  all  events,  without  such 
actual  possession  no  title  can  be  completely  good. 
II.  The  right  of       H.  The  ncxt  stcD  to  a  good  and  perfect  title  is  the  right 

possession.  .  .         .  ,  . 

of  possession,  which  may  reside  in  one  man,  while  the  ac- 
tual possession  is  not  in  himself  but  in  another.  For  if  a 
man  be  disseised,  or  otherwise  kept  out  of  possession,  by 
any  of  the  means  before  mentioned,  though  the  actual  pos- 
'  session  be  lost,  yet  he  has  still  remaining  in  him  the  right 
of  possession ;  and  may  exert  it  whenever  he  thinks  proper, 
by  entering  upon  the  disseisor,  and  turning  him  out  of  that 
occupancy  which  he  has  so  illegally  gained.  But  this  right 
of  possession  is  of  two  sorts :  an  apparent  right  of  posses- 
sion, which  may  be  defeated  by  proving  a  better ;  and  an 
actual  right  of  possession,  which  will  stand  the  test  against 
all  opponents.  Thus,  if  the  disseisor,  or  other  wrongdoer, 
dies  possessed  of  the  land  whereof  he  so  became  seised  by 
his  own  unlawful  act,  and  the  same  descends  to  his  heir; 
now  by  the  common  law  the  heir  hath  obtained  an  apparent 
right,  though  the  actual  right  of  possession  resides  in  the 
person  disseised ;  and  it  shall  not  be  lawful  for  the  person 
disseised  to  devest  this  apparent  right  by  mere  entry  (3)  or 
other  act  of  his  own,  but  only  by  an  action  at  law  (ft):  for, 
until  the  contrary  be  proved  by  legal  demonstration,  the 
[  *  197  ]  law  will  rather  presume  the  right  to  *reside  in  the  heir, 
whose  ancestor  died  seised,  than  in  one  who  has  no  such 
presumptive  evidence  to  urge  in  his  own  behalf.     Which 

{b)  Litt.  8.  385. 


(1)  See  afUef  p.  194,  note.  tinoance  ban  the  right  of  entry.    See 

(2)  See  the  note  last  referred  to.        stat.  3  &  4  Gul.  IV.  c.  27,  s.  39. 

(3)  But  now,  no  descent  or  discon- 
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doctrine  in  some  measure  arose  from  the  principles  of  the 
feodal  law^  which,  after  feuds  became  hereditary,  much 
favoored  the  right  of  descent ;  in  order  that  there  might  be 
a  penon  always  upon  the  spot  to  perform  the  feodal  duties 
and  senriees  (<;) :  and  therefore  when  a  feudatory  died  in 
battle,  or  otherwise,  it  presumed  always  that  his  children 
were  entitled  to  the  feud,  till  the  right  was  otherwise 
determined  by  his  fellowHsoldiers  and  fellow-tenants,  the 
peers  of  the  feodal  court.  But  if  he,  who  has  the  actual 
right  of  possession,  puts  in  his  claim,  and  brings  his  action 
within  a  reasonable  time,  and  can  prove  by  what  unlawful 
means  the  ancestor  became  seised,  he  will  then  by  sentence 
of  law  recover  that  possession,  to  which  he  hath  such  actual 
right.  Yet,  if  he  omits  to  bring  this  his  possessory  action, 
within  a  competent  time,  his  adversary  may  imperceptibly 
gain  an  actual  right  of  possession,  in  consequence  of  the 
other's  n^ligence.  And  by  this,  and  certain  other  means, 
the  party  kept  out  of  possession  may  have  nothing  left  in 
him,  but  what  we  are  next  to  speak  of;  viz. 

III.  The  mere  right  of  property,  the  jus  proprietatis,  iii.  The  right  ot 
without  either  possession  or  even  the  right  of  possession.  ^^"^'  ^ ' 
This  is  frequently  spoken  of  in  our  books  under  the  name 
of  the  mere  right,  jus  merum  ;  and  the  estate  of  the  owner 
is  in  such  cases  said  to  be  totally  devested,  and  put  to  a 
right  (d).  A  person  in  this  situation  may  have  the  true 
ultimate  property  of  the  lands  in  himself:  but  by  the  inter- 
vention of  certain  circumstances,  either  by  his  own  negli- 
gence, the  solemn  act  of  bis  ancestor,  or  the  determination 
of  a  court  of  justice,  the  presumptive  evidence  of  that  right 
is  strongly  in  favour  of  his  antagonist ;  who  has  thereby 
obtained  ^e  absolute  right  of  possession.  As,  in  the  first 
place,  if  a  person  disseised,  or  turned  out  of  possession  of 
his  estate,  neglects  to  pursue  his  remedy  within  the  time 
lioMted  by  law :  by  this  means  the  disseisor  or  his  heirs  gain 
the  actual  right  c^  possession :  *for  the  law  presumes  that  [  *  198  ] 
either  be  had  a  good  right  originally,  in  virtue  of  which  he 
entered  on  the  lands  in  question,  or  that  since  such  his 
entry  he  has  procured  a  sufficient  title ;  and,  therefore,  after 
so  long  an  acquiescence,  the  law  will  not  suffer  his  posses- 
sion to  be  disturbed  without  inquiring  into  the  absolute 

(e)  OaSb.  Ten.  IS.  (d)  Co.  Litt.  345. 

Y   2 
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right  of  property.  Yet,  still,  if  the  person  disseised  or  his 
heir  hath  the  true  right  of  property  remaining  in  himself, 
his  estate  is  indeed  said  to  be  turned  into  a  mere  right : 
but,  by  proving  such  his  better  right,  he  may  at  length 
recover  the  lands.  Again,  if  a  tenant  in  tail  discontinues 
his  estate- tail,  by  alienating  the  lands  to  a  stranger  in  fee, 
and  dies  ;  here  the  issue  in  tail  hath  no  right  of  passesnan, 
independent  of  the  right  of  property :  for  the  law  presumes 
prima  facie  that  the  ancestor  would  not  disinherit,  or  attempt 
to  disinherit,  his  heir,  unless  he  had  power  so  to  do;  and 
therefore,  as  the  ancestor  had  in  himself  the  right  of  posses- 
sion, ,and  has  transferred  the  same  to  a  stranger,  the  law 
will  not  permit  that  possession  now  to  be  disturbed  (4), 
unless  by  showing  the  absolute  right  of  property  to  reside 
in  another  person.  The  heir  therefore  in  this  case  has  only 
a  mere  right ,  and  must  be  strictly  held  to  the  proof  of  it,  in 
order  to  recover  the  lands.  Lastly,  if  by  accident,  neglect, 
or  otherwise,  judgment  is  given  for  either  party  in  any /nw- 
sessory  action,  (that  is,  such  wherein  the  right  of  possession 
only,  and  not  that  of  property,  is  contested,)  and  the  other 
party  hath  indeed  in  himself  the  right  of  property,  this  is 
now  turned  to  a  mere  right ;  and  upon  proof  thereof  in  a 
subsequent  action,  denominated  a  writ  of  right  («5),  he  shall 
recover  his  seisin  of  the  lands. 
The  poA8os9ion,  Thus,  if  a  disscisor  turns  me  out  of  possession  of  my  lands, 
scmIoI.  an/thc  he  thereby  gains  a  mere  naked  possession^  and  I  still  retain 
nia^  ea^"tw^in^a  the  right  of  possessum,  and  right  of  property.     If  the  dis- 

difterent  person.        •  j*  j  ^i.      i       j      j  j   x       i  •  xi_ 

seisor  dies,  and  the  lands  descend  to  his  son,  the  son  gains 
an  apparent  right  of  possession  ;  but  1  still  retain  the  actual 
right  both  of  possession  and  property.  If  I  acquiesce  for 
thirty  years  (6),  without  bringing  any  action  to  recover 
possession  of  the  lands,  the  son  gains  the  actual  right  of 
[  ''^  1 99  1  possession^  and  I  retain  ^nothing  but  the  mere  right  of  pro- 
perty. And  even  this  right  of  property  will  fail,  or  at  least 
it  will  be  without  a  remedy,  unless  I  pursue  it  within  the 
space  of  sixty  years  (7).    So  also  if  the  father  be  tenant  in 


(4)  But  see  the  Btatate  cited  in  the  see  the  stat.  of  3  &  4  Gul.  lY.  c.  27, 
note  to  p.  196.  b.  2. 

(5)  Abolished  by  stat.  3  &  4  Gul.         (7)  Unless    the    claimant    comes 
IV.  c.  27 1  s.  36.  within  some  of  the  savings  of  the  act 

(6)  The  tenn  is  now  twenty  yean ;  cited  in  the  last  note,  at  the  end  of 
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tail,  and  alienes  the  estate-tail  to  a  stranger  in  fee^  the  alie^ 
nee  thereby  gains  the  right  of  possession,  and  the  son  hath 
only  the  mere  right  or  right  of  property.  And  hence  it  will 
follow,  that  one  man  may  have  the  possession,  another  the 
right  of  possession,  and  a  third  the  right  of  property.  For 
if  tenant  in  tail  infeoffs  A.  in  fee-simple,  and  dies,  and  B. 
disseises  A. ;  now  B.  will  have  the  possession,  A.  the  right 
of  possession,  and  the  issue  in  tail  the  right  of  property. 
A.  may  recover  the  possession  against  B. ;  and  afterwards 
the  issue  in  tail  may  evict  A.,  and  unite  in  himself  the 
possession,  the  right  of  possession,  and  also  the  right  of 
property.     In  which  union  consists, 

IV.  A  complete  title  to  lands,  tenements,  and  heredita-J^- a.c**™pK*® 

/   ,  ;  <•    I        I  ^V^  ***^®  exists 

ments.     For  it  is  an  ancient  maxim  of  the  law  (e),  that  no  where  the  right 

of  possession  IS 

title  is  completely  good,  unless  the  right  of  possession  be  i?^^  f'^^^  ^^ 
joined  with  the  right  of  property ;  which  right  is  then  deno-  perty. 
minated  a  double  right,  jus  duplicatum,  or  droit  droit  (/). 
And  when  to  this  double  right  the  actual  possession  is 
also  united ;  when  there  is,  according  to  the  expression  of 
Fleta(^),  juris  et  seisiiUB  conjunctio,  then,  and  then  only,  is 
the  title  completely  legal. 

(e)  Mirr.  1.  2,  c.  27.  (/)  Co.  litt.  266  ;  Bract.  1.  5,  tr.  3,  c.  5. 

{g)  L.  3,  c.  15,  8.  5. 

twenty  yean  after  the  right  to  land     remedy  but  the  right  is  eztingoished, 
or  rent  first  accmedi  not  only  the     by  the  34th  section  of  the  statute. 
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OV  TITLE  BY  DESCENT  (1). 


or  the  modes  Thb  seveml  gradatiotis  and  8tage0>  requisite  to  form  a  tsom*' 
^d^osiug^Sue;  plete  title  to  lands,  tenements,  and  hereditadnents^  havidg 
been  briefly  stated  in  the  preceding  chapter,  we  are  next 
to  consider  the  several  manners  in  which  this  complete  title 
(and  therein  principally  the  right  of  propriety^  may  be 
reciprocally  lost  and  acquired :  whereby  the  dominion  of 


(1)  The  statute  of  3  &  4  Gul.  IV. 
c.  106|  for  the  amendment  of  the  law 
of  inheritance,  enacts,  that  in  every 
case  descent  shall  be  traced  from  the 
purchaser,  but  the  last  owner  shall  be 
considered  to  be  the  purchaser,  unless 
it  shall  be  proved  that  he  inherited 
the  land.     It  is  also  enacted,  that  an 
heir  who  is  entitled  under  a  will  shall 
take  as  devisee,  and  not  by  descent ; 
and  a  limitation  in  any  assurance  to 
the  grantor  and  his  heirs  shall  create 
an  estate  by  purchase :  but  if  any 
person  acquires  land   by  purchase, 
under  a  limitation  to  the  heirs,  or  the 
heirs  of  the  body,  of  any  of  his  ances- 
tors, such  land  shall  descend,  and  the 
descent  shall  be  traced  as  if  the  an- 
cestor named  in  such  limitation  had 
been  the  purchaser  of  the  land.     It  is 
further  enacted,  that  no  brother  or 
sister  shall  be  considered  to  inherit 
immediately  from  his  or  her  brother 
or  sister,   but    shall    trace  descent 
through  their  common  parent;  and 
every  lineal  ancestor  may  be  heir  to  any 
of  his  issue,  in  preference  to  collate- 


ral persons  claiming  thlt>ugh  him; 
the  male  line  to  be  preferred  throu^- 
out  in  tracing  descents ;  but,  in  case 
of  the  failure  of  male  paternal  ances- 
tors of  the  person  from  whom  the  de* 
scent  is  to  be  traced  upwards,  and  of 
their  descendants,  the  mother  of  his 
more  remote  male  paternal  ancestor, 
or  her  descendants,  shall  be  the  heir 
or  heirs  of  such  person,  in  preference 
to  a  less  remote  paternal  ancestor; 
and  the  mother  of  his  more  remote 
male  maternal  ancestor,  and  her  de- 
scendants, shall  be  heir  or  heirs,  in 
preference  to  the  mother  of  a  less  re- 
mote male  maternal  ancestor.  And 
it  is  further  enacted,  that  any  person 
related  to  the  person  finom  whom  die 
descent  is  to  be  traced  by  the  half 
blood  shall  be  capable  of  being  his 
heir,  and  shall  stand  next  in  order  of 
inheritance  after  any  relation  of  the 
same  degree  of  the  whole  blood,  and 
his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the 
common  ancestor  where  such  com- 
mon ancestor  shall  be  a  female :  and 
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things  real  is  either  continuedi  or  transferred  from  one  man 
to  another.  And  here  we  must  first  of  all  observe,  that  (as 
gain  and  loss  are  terms  of  relation,  and  of  a  reciprocal 
nature)  by  whatever  method  one  man  gains  an  estate,  by 
that  same  method  or  its  correlative  some  other  man  has 
lost  it.  As  where  the  heir  acquires  by  descent,  the  ancestor 
has  first  lost  or  abandoned  his  estate  by  his  death :  where 
the  lord  gains  land  by  escheat,  the  estate  of  the  tenant  is 
first  of  all  lost  by  the  natural  or  legal  extinction  of  all  hia 
hereditary  blood :  where  a  man  gains  an  interest  by  occu- 
pancy, the  former  owner  has  previously  relinquished  his 
right  of  possession  :  where  one  man  claims  by  prescription 
or  immemorial  usage,  another  man  has  either  parted  with 
his  right  by  an  ancient  and  now  forgotten  grant,  or  has  for- 
feited it  by  the  supineness  or  neglect  of  himself  and  his 
ancestors  for  ages  ;  and  so,  in  case  of  forfeiture,  the  tenant 
by  his  own  misbehaviour  or  neglect  has  renounced  his  in- 
terest in  the  estate ;  whereupon  it  devolves  to  that  person 
who  by  law  may  take  advantage  of  such  default ;  and,  in 
alienation  by  common  assur*ances,  the  two  considerations  of  [  *201  ] 
loss  and  acquisition  are  so  interwoven,  and  so  constantly 
contemplated  together,  that  we  never  hear  of  a  conveyance, 
without  at  once  receiving  the  ideas  as  well  of  the  grantor 
as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and  a^^t^Kad^- 
of  losing  on  the  other,  a  title  to  estates  in  things  real,  are  ^^**'^'  ' 
reduced  by  our  law  to  two :  descent,  where  the  title  is  vested 
in  a  man  by  the  single  operation  of  law ;  and  purchase, 
where  the  title  is  vested  in  him  by  his  own  act  or  agree- 
ment (a)  (2). 

(a)  Co.  Litt.  18. 


tfter  tlie  death  of  a  person  attaiDted, 
his  descendants  may  inherit.  The  act 
does  not  eoEtend  to  any  descent  which 
took  place  before  the  1st  of  January, 
1834,  nor  to  any  assurance  executed 
before  the  said  date,  or  the  wiU  of  any 
person  who  died  before  the  said  date, 
which  assurance  or  wiU  contains  any 
limitation  or  gift  to  the  har  or  heirs 
of  any  person  under  which  the  person 
or  persons  answering  the  description 
of  heir  would  hare  been  entitled  to  an 


estate  by  purchase  if  this  act  had  not 
been  made;  but  such  limitation  or 
gift  shall  take  effect,  whether  tht  per* 
son  named  as  ancestor  was  or  was  not 
living  on  the  said  1st  day  of  January, 
1834. 

(2)  Mr.  Uargrave  (in  his  2nd  note 
to  Co.  Litt.  18  b)  observes  ; — an  w- 
ckeai  in  appearance  participates  of 
the  nature  both  of  a  purehatt  and  a 
d§se$nt ;  of  the  former,  because  some 
act  by  the  lord,  to  whom  the  land  re- 
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iMacaaia  where      Desccnt,  or  hereditary  succession,  is  the  title  whereby  a 

a  man  acquires  '  ,   •'  '  ^ 

hiB  estate  as  heir-  moQ  OD  the  death  of  his  anccstor  acquires  his  estate  by  right 


▼erts  by  escheat,  is  requisite  to  perfect 
his  title,  and  the  actual  possession  of 
the  land  cannot  be  granted  tiU  he  en- 
ters, or  brings  his  writ  of  escheat :  of 
the  latieTf  because  it  follows  the  na- 
ture of  the  seignory,  and  is  inheritable 
by  the  same  persons ;  but,  strictly 
speaking,  an  escheat  is  a  title  neither 
by  purchase  nor  descent.  It  should 
be  considered,  that,  although  the  lord 
must  do  some  act  to  put  himself  into 
the  actual  possession ;  yet,  his  title  to 
take  possession  commences  immedi- 
ately on  the  want  of  a  tenant,  and 
this  title  is  vested  in  him  without 
waiting  for  his  own  deed  or  agree- 
ment, and  as  much  by  the  mere  act 
of  law  as  the  title  of  an  heir  is,  in  the 
case  of  a  descent ;  and  therefore,  (ac- 
cording to  Mr.  Hargrave,)  the  titles 
of  the  lord  and  of  the  heir  are  equally 
excluded  from  being  considered  as  ac- 
quisitions hjpurehate.  On  the  other 
hand,  escheat  is  not  a  title  by  de- 
scent; for  the  lord  takes  it  in  his 
capacity  of  lord  of  the  seignory  of 
which  the  land  escheated  was  holden, 
and  not  as  heir,  or  by  right  of  blood. 
Nor  is  it  any  objection  to  this  way  of 
considering  the  title  by  escheat,  that 
the  land  escheated  will  be  inheritable 
in  the  lord  as  land  by  purchase,  where 
he  has  the  seignory  by  purchase,  and 
as  land  by  descent,  where  he  has  the 
seignory  by  descent ;  for  the  reason 
of  this  is,  not  that  the  escheat  is  either 
a  purchase  or  a  descent,  but  because 
the  escheat  follows  the  seignory,  from 
which  the  right  to  it  is  deriyed.  Ac- 
cording to  this  view  of  the  subject, 
Mr.  Hargrave  thought,  instead  of  dis- 
tributing all  the  several  titles  to  land 
under  the  heads  of  purchase  or  de- 
scent, it  would  be  more  accurate  to 
say,  that  the  title  to  land  is  either  by 
purekMet  to  which  the  act  or  agree- 
ment of  the  party  is  essential,  or  by 
mere  act  qf  law ;  and  under  the  lat- 


ter, to  consider  first,  descent,  and  then 
escheat,  and  such  other  titles,  not  be- 
ing by  descent,  as  yet,  like  titles  by 
descent,  accrue  by  mere  act  of  law. 

So,  we  learn  from  Lord  Coke  (1 
Inatit.  2  b),  that  if  an  alien  purchases 
lands,  he  cannot  hold  them ;  the  kin^ 
is  entitled  to  them :  though  in  such 
case  the  king  plainly  takes  neither  by 
purchase,(according  to  Mr.  Haignve's 
explanation,)  nor  by  descent.  Again 
(1  Instit.  3  b)  Lord  Coke  says,  *«a 
purchase  is  when  one  oometh  to  lands 
by  conveyance  or  title  ;  and  disseisins, 
abatements,  intrusions,  usurpations, 
and  such  like  estates  gained  by  wrong, 
ai«  not  purchases  ;*' — and  it  is  equally 
dear  they  are  not  acquisitions  by  de- 
scent. And  (in  1  Instit.  18  b)  Lord 
Coke  gives  other  instances  of  tiUes, 
which,  in  strictness,  if  we  admit  Mr. 
Hargrave*s  explanation,  can  be  re- 
ferred neither  to  purchase  nor  de- 
scent: as  escheats,  and  tenancy  by 
curtesy,  or  in  dower. 

If,  however,  we  prefer  our  author's 
opinion,  as  he  states  it  in  the  15th 
chapter  of  this  volume,  (p.  242,)  and 
hold  that  ''  the  word  purchaee  de- 
notes any  means  of  acquiring  an  estate 
out  of  the  common  mode  of  inheri- 
tance," we  must  reject  not  only  Mr. 
Hargrave' 8  distinction  as  to  escheat, 
but  also  deny  Lord  Coke  to  have  been 
right,  when  he  said,  that  "  disseisins, 
abatements,  intrusions,  usurpations 
and  such  like  estates,  gained  by 
wrong,  are  rtot  purchases."  (See 
Watkins's  Law  of  Descents,  ch.  1, 
sect.  1 ;  and  ch.  5,  p.  156  of  the  ori- 
ginal edition,  or  p.  232  of  the  2nd 
edition.) 

Since  this  note  was  first  published, 
the  statute  of  3  &  4  Gul.  IV.  c.  106, 
has  enacted,  that  in  that  act,  the  word 
''  purchaser"  shall  mean  the  person 
who  last  acquired  land  otherwise  than 
by  descent,  or  than  by  eeekeatf  par- 
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of  representation,  as  his  heir  at  law.  An  heir  therefore  is 
he  upon  whom  the  law  casts  the  estate  immediately  on  the 
death  of  the  ancestor :  and  an  estate,  so  descending  to  the 
heir,  is  in  law  called  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-ofthedoetnue 
simple,  is  a  point  of  the  highest  importance ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England. 
All  the  rules  relating  to  purchases,  whereby  the  legal  course 
of  descents  is  broken  and  altered,  perpetually  refer  to  this 
settled  law  of  inheritance,  as  a  datum  or  first  principle  uni- 
Tersally  known,  and  upon  which  their  subsequent  limitations 
are  to  work.  Thus,  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
stood without  a  previous  knowledge  of  the  law  of  descents 
in  fee-simple.  One  may  well  perceive  that  this  is  an  estate 
confined  in  its  descent  to  such  heirs  only  of  the  donee,  as 
have  sprung  or  shall  spring  from  his  body ;  but  who  those 
heirs  are,  whether  all  his  children  both  male  and  female,  or 
the  male  only,  and  (among  the  males)  whether  the  eldest, 
youngest,  or  other  son  alone,  or  all  the  sons  together,  shall 
be  his  heir ;  this  is  a  point  that  we  must  result  back  to  the 
standing  law  of -descents  in  fee-simple  to  be  informed  of. 

•In  order  therefore  to  treat  a  matter  of  this  universal  con-  [  *  202  ] 
sequence  the  more  clearly,  I  shall  endeavour  to  lay  aside 
such  matters  as  will  only  tend  to  breed  embarrassment  and 
confusion  in  our  inquiries,  and  shall  confine  myself  entirely 
to  this  one  object.  I  shall  therefore  decline  considering  at 
present  who  are,  and  who  are  not,  capable  of  being  heirs ; 
reserving  that  for  the  chapter  of  escheats.  I  shall  also  pass 
over  the  frequent  division  of  descents  in  those  by  custanif 
statute^  and  common  law :  for  descents  by  particular  cus- 
tom (3),  as  to  all  the  sons  in  gavelkind,  and  to  the  youngest 


tition,  or  indosure,  by  the  effect  of 
which  the  land  shall  become  part  of, 
or  descendible  with,  other  land  oc- 
quired  by  deaceni.  And  by  the  statute 
of  4  &  5  Gal.  IV.  c.  23,  the  iegtU  rights 
to  trust  property,  accruing  by  escheat, 
either  to  the  crown,  to  corporations, 
or  to  individual  lords  of  manors,  in 
consequence  of  the  failure  of  heirs  of 
the  trustee  or  of  his  attainder,  are 


subjected  to  the  control  of  the  Court 
of  Chancery,  for  the  use  of  the  party 
beneficially  interested.  It  is  probable 
that  the  law  of  escheat  will  undergo 
alteration  during  the  present  session 
of  parliament  (1836),  notice  of  a  biU 
to  that  effect  having  been  given. 

(3)  See  ante,  the  notes  to  pp.  83, 
84,  85. 
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Of  the  several 
degrees  of  con- 
sauguinity. 


Consanguinity 
is  either  lineal 
or  collateral. 


[  •203  ] 

Lineal  consan- 
guinity is  that 
which  subsists 
between  persons 
of  whom  one  is 
descended  in  a 
direct  line  Arom 
the  other. 
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in  borough-englishy  have  already  been  often  (b)  hinted  at, 
and  may  also  be  incidentally  touched  upon  again ;  but  will 
not  make  a  separate  consideration  by  themselves,  in  a  sys- 
tem so  general  as  the  present :  and  descents  by  stiUute,  or 
fees-tail  (4)  per  formam  doni,  in  pursuance  of  the  statute  of 
Westminster  the  secondi  have  also  been  already  (c)  copbusly 
handled ;  and  it  has  been  seen  that  the  descent  in  tail  is  re- 
strained and  regulated  according  to  the  words  of  the  original 
donation,  and  does  not  entirely  pursue  the  common  law 
doctrine  of  inheritance ;  which,  and  which  only,  it  will  now 
be  our  business  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  several  degrees  of  consanguinity,  it  will  be  previ- 
ously necessary  to  state,  as  briefly  as  possible,  the  true 
notion  of  this  kindred  or  alliance  in  blood  (d). 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
these  subjects  to  be  *' vinculum  personarum  ab  eodem  stipite 
*^  descendentium  ;"  the  connexion  or  relation  of  persons  de- 
scended from  the  same  stock  or  common  ancestor.  This 
consanguinity  is  either  lineal,  or  collateral  (5). 

*  Lineal  consai^uinity  is  that  which  subsists  between 
persons,  of  whom  one  is  descended  in  a  direct  line  from  the 
other,  as  between  John  Stiles  (the  propositus  in  the  table  of 
consanguinity)  and  his  father,  grandfather,  great  grand- 
father, and  so  upwards  in  the  direct  ascending  line ;  or  be- 
tween John  Stiles  and  his  son,  grandson,  great-grandson, 
and  so  downwards  in  the  direct  descending  line.  Every 
generation,  in  this  lineal  direct  consanguinity,  constitutes  a 
different  degree,  reckoning  either  upwards  or  downwafds : 
the  fether  of  John  Stiles  is  related  to  him  in  the  first  degree, 
and  so  likewise  is  his  son ;   his  grandsire  and  grandson  in 


(A)  See  Vol.  I.  p.  74,  75 ;  Vol.  II. 
pag.  83,  85. 

(c)  See  pog.  112,  &c. 

(d)  For  a  fdller  explanation  of  the 
doctrine  of  consanguinity,   and  the 


consequences  resulting  from  a  right 
apprehension  of  its  nature,  see  An 
Bnay  on  Collateral  Comanguinity, 
(LawTracts,  Oxon.  1 762 ,  8vo.  or  1 77 1 , 
4to.) 


(4)  See  an^«,  the  notes  to  pp.  110, 
111,  112. 

(5)  llie  reader  will  do  wdl  to  ex- 
amine the  table  of  consanguinity  in- 
serted at  the  close  of  the  third  chapter 
of  Watkina'  Essay  on  the  Law  of  De- 


scents, for  a  graphical  illustration  of 
this  subject ;  and  the  whole  essay  wiU 
abundantly  repay  the  trouble  of  peru- 
sal ;  tiioui^  all  Mr.  Watkins'  propo- 
sitions may  not  be  impUdtly  aeeeded 
to. 


c.  ///'//'  /r/  ■'  ^'//,/^/ /////// /A 
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the  second ;  his  great-grandsire  and  great-grandson  in  the 
third.  This  is  the  only  natural  way  of  reckoning  the  degrees 
in  the  direct  line,  and  therefore  universally  obtains^  as  well 
in  the  civil  (e),  and  canon  (/),  as  in  the  common  law  (^). 

The  doctrine  of  lineal  consanguinity  is  suflBciently  plain  une^i  nutioiu 
and  obvious ;  but  it  is  at  the  first  view  astonishing  to  con-  scend  one  from 
sider  the  number  of  lineal  ancestors  which  every  man  has,  both  from  rae 

•  .««  .  i_^t  1  ji*^  common  uicet- 

withm  no  very  great  number  of  degrees ;  and  so  many  dif-  tor. 
ferent  bloods  (h)  is  a  man  said  to  contain  in  his  veins,  as 
he  hath  lineal  ancestors.  Of  these  he  hath  two  in  the  first 
ascending  degree,  his  own  parents;  he  hath  four  in  the 
second,  the  parents  of  his  father  and  the  parents  of  his 
mother ;  he  hath  eight  in  the  third,  the  parents  of  his  two 
grandfathers  and  two  grandmothers ;  and  by  the  same  rule 
of  progression,  he  hath  an  hundred  and  twenty-eight  in  the 
seventh ;  a  thousand  and  twenty*four  in  the  tenth ;  and  at 
the  twentieth  degree,  or  the  distance  of  twenty  generations, 
every  man  hath  above  a  million  of  ancestors,  as  common 
arithmetic  will  demonstrate  (t).    This  lineal  consanguinity, 

(e)  Ff.  38.  10.  10.  gression,  in  which  the  first  tenn  is  2, 

(/)  Decretal.  1.  4,  tit.  14.  and  the  denominator  also  2 :  or,  to 

(ff)  Co.  Litt.  23.  speak  more  inteUigibly,  it  is  evident, 

(h)  Ibid.  12.  for  that  each  of  «s  has  two  anoestort 

(t)  This  will   seem  surprising  to  in  the  first  degree;  the  number  of 

those  who  are  unacquainted  with  the  whom  is  doubled  at  every  remove,  be- 

increasing  power  of  progressive  num-  cause  each  of  our  ancestors  has  also 

bers :  but  is  palpably  evident  from  the  two  immediate  ancestors  of  his  own. 

following  tabit  of  a  geoBwtrical  pro- 

Lineai  Degreei.  Number  qfAneeitorf. 

1 2 

8 4 

3 8 

4 16 

5 32 

6 64 

7 128 

8 256 

9 512 

10 1024 

11 2048 

18 4096 

13 8198 

14 16384 

||> 32768 

16 65536 

17 131078 
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we  may  observe,  falls  strictly  within  the  definition  of  vin-' 
[  *204  ]  culum  ^persanamm  ab  eodem  stipite  descendentium ;  since 
lineal  relations  are  such  as  descend  one  from  the  other,  and 
both  of  course  from  the  same  common  ancestor. 

Of  ^uaterai  .Collateral  kindred  answers  to  the  same  description :  col- 

lateral relations  agreeing  with  the  lineal  in  this,  that  they 
descend  from  the  same  stock  or  ancestor;  but  differing  in 
this,  that  they  do  not  descend  one  from  the  other.  Colla- 
teral kinsmen  are  such  then  as  lineally  spring  from  one  and 
the  same  ancestor,  who  is  the  stirps,  or  root,  the  stipes, 
trunk,  or  common  stock,  from  whence  these  relations  are 
branched  out.  As  if  John  Stiles  hath  two  sons,  who  have 
[  *  205  ]  "^each  a  numerous  issue ;  both  these  issues  are  lineally  de- 
scended from  John  Stiles  as  their  common  ancestor ;  and 
they  are  collateral  kinsmen  to  each  other,  because  they  are 
all  descended  from  this  common  ancestor,  and  ail  have  a 
portion  of  his  blood  in  their  veins,  which  denominates  them 
coTisanguineos* 

Collateral  con-        We  must  bc  carcful  to  remember,  that  the  very  beine  of 

sanffumity  also  .    ,  ... 

consists  in  the     Collateral  consanguinity  consists  in  this  descent  from  one 

descent  from  one         .     .  o  ./  ^  ^    .  .      • 

common  ances.  and  the  Same  common  ancestor.  Thus  Tttius  and  his  bro- 
ther are  related  :  why  ?  because  both  are  derived  from  one 
father :  Titius  and  his  first  cousin  are  related :  why  ?  because 
both  descend  from  the  same  grandfather ;  and  his  second 
cousin's  claim  to  consanguinity  is  this,  that  they  both  are 
derived  from  one  and  the  same  great-grandfather.  In  short, 
as  many  ancestors  as  a  man  has,  so  many  common  stocks  he 
has,  from  which  collateral  kinsmen  may  be  derived.  And 
as  we  are  taught  by  holy  writ,  that  there  is  one  couple  of 
ancestors  belonging  to  us  all,  firom  whom  the  whole  race  of 
mankind  is  descended,  the  obvious  and  undeniable  conse- 
quence is,  that  all  men  are  in  some  degree  related  to  each 
other.     For  indeed,  if  we  only  suppose  each  couple  of  our 

Lmeal  Degrees.  Number  qf  Aneeetort, 

18 262144 

19 524288 

20 1048576 

A  shorter  method  of  finding  the  number  of  ancestors  at  two ;  256  is  the 

number  of  ancestors  at  any  eren  de-  square  of  16 ;  65536  of  256 ;  and  the 

gree  is  by  squaring  the  number  of  an-  number  of  ancestors  at  40  degrees 

cestors  at  half  that  number  of  degrees,  would  be  the  square  of  1048576,  or 

Thus  16  (the  number  of  ancestors  at  upwards  of  a  million  millions, 
four  degrees)  is  the  square  of  4,  the 
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ancestors  to  have  left,  one  with  another,  two  children ;  and 
each  of  those  children  on  an  average  to  have  left  two  more; 
(and  without  such  a  supposition,  the  human  species  must  be 
daily  diminishing,)  we  shall  find  that  all  of  us  have  now 
subsisting  near  two  hundred  and  seventy  millions  of  kindred 
in  the  fifteenth  degree,  at  the  same  distance  from  the  several 
common  ancestors  as  ourselves  are ;  besides  those  that  are 
one  or  two  descents  nearer  to  or  farther  from  the  common 
stock,  who  may  amount  to  as  many  more  (k).     And  if  this 

(k)  This  will  swell  more  considerably  tors  has  two  descendants,  who  increase 

than  the  former  calculation ;  for  here,  in  a  duplicate  ratio,  it  will  follow  that 

titomgh  the  first  term  is  but  one,  the  the  ratio,  in  which  aU  the  descendants 

denominator  is  four :  that  is,  there  is  increase  downwardsi  must  be  doable 

one  kinsman  (a  brother)  in  the  first  to  that  in  which  the  ancestors  increase 

degree,  who  makes,  together  with  the  npwards :  bat  we  have  seen  that  the 

propoaiitUf  the  two  descendants  from  ancestors  increase  upwards  in  a  dn- 

the  first  coaple  of  ancestors;  and  in  plicate  ratio:  therefore  the  descen- 

ererj  other  degree  the  number  of  kin-  dants  must  increase  downwards  in  a 

dred  must  be  the  quadruph  of  those  in  double  duplicate,  that  is,  in  a  quad- 

the  degree  which  immediately  precedes  ruple  ratio  (6). 

it.    For,  since  each  couple  of  anoes- 

CoUaterai  Decrees.  Number  qf  Kindred. 

I 1 

2 4 

3 16 

4  64 

5 256 

6 1024 

7 4096 

8 16384 

9 65536 

10 262144 

11  1048576 

12 4194304 

13 16777216 

14 67108864 

15 268435456 

16 1073741824 

17 4294967296 

18 17179869184 

19 68719476736 

20  274877906944 

This  calculation  may  also  be  formed  number  of  ancestors,  at  any  given  de- 
by  a  more  compendious  process,  viz,  gree ;  which  will  fiimish  us  with  the 
by  squaring  the  couples,  or  half  the     number  of  kindred  we  have  in  the 
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(6)  Mr.  Christian  observes,  ''  that     and  correct ;  and  that  the  collateral 
the  learned  judge's  reasoning  is  just     relations  are  quadrupled  in  each  gene- 
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calculation  should  appear  incompatible  with  the  number  of 
inhabitants  on  the  earth,  it  is  because,  by  intermarriages 
among  the  several  descendants  from  the  same  ancestor,  a 
hundred  or  a  thousand  modes  of  consanguinity  may  be  con- 
solidated in  one  person,  or  he  may  be  related  to  us  a  huor 
dred  or  a  thousand  different  ways. 

*Tbe  method  of  computing  diese  degrees  in  the  canon 
law  (/),  which  our  law  has  adopted  (m)  (7),  is  as  fellows : 
We  begin  at  the  common  ancestor,  and  reckon  downwards; 
and  in  whatsoever  degree  the  two  persons,  or  the  most  re- 
mote of  them,  is  distant  from  the  common  ancestor,  that  is 
[  *  207  ]  die  *degree  in  which  they  are  related  to  each  other.  Thus 
Titius  and  his  brother  are  related  in  the  first  degree ;   for 


J  *206  ] 

The  method  of 


*206 

le  method  o 
computing  the 
degrees  of  con- 
sanguinity. 


tame  degree,  at  aqual  diAanoe  witii 
0HrselTe8  horn  the  oommoB  Bteiak, 
baaidea  tboae  at  vneqtid  dUtMKwa. 
nms,  in  liie  toith  H&eal  degree,  the 
Baasber  of  a^oeflton  ia  1<>24 ;  tta  hai^ 
or  the  couples,  amount  to  512 ;  the 
number  of  kindred  in  the  tenth  col- 
lateral degree  amounts  therefore  to 
262144,  or  the  square  of  512.  And 
if  we  will  be  at  the  trouble  to  recol- 
lect the  state  of  the  several  families 


withiB  •ur  awn  knowledge,  and  ob- 
aerre  hoar  fn  (hey  agrae  wiA  tliia 
acooennt;  thai  is,  whether,  on  an 
aren^,  efvery  man  has  not  one  bra- 
ther  or  slater,  foor  first  oousiiia,  aix- 
teen  aeoond  eouains,  and  so  on ;  ve 
shall  find  that  the  preaent  ealealation 
is  very  far  from  being  orercharged. 

(/)  Decretal.  4.  14.  3  &  9. 

(m)  Co.  litt.  23. 


ration  may  be  thus  demonstrated : — 
As  we  are  supposed,  upon  an  average, 
to  have  one  brother  or  siafeer,  the  two 
children  by  the  father's  brether  or 
sister  will  make  two  conains,  and  the 
mother's  brother  or  sister  will  produce 
two  more,  in  all,  four.  For  the  same 
reason,  my  father  and  mother  must 
each  have  had  four  cousins,  and  their 
children  are  my  second  couains  ;  so  I 
have  eight  second  cousins  by  my  father, 
and  eight  by  my  mother;  together, 
sixteen.  And  thus  again,  I  shall  have 
thirty-two  third  cousins  on  my  fiUjier'a 
side,  and  thirty-two  on  my  mottier'a ; 
in  all,  sixty-four.  Hence  it  follows 
that  each  preceding  number  in  the 
series  must  be  multiplied  by  twice  two, 
or  four. 

This  immense  increase  of  the  num- 
bers depends  upon  the  supposition  that 
no  one  marries  a  relation ;  bat  to  avoid 
such  a  ooonexion  it  will  very  aoon  be 


neoeasary  to  leave  the  kingdom.  How 
these  two  tables  of  consanguinity  may 
be  reduced  by  the  intermarriage  of  re- 
lations, wiU  appear  from  the  following 
simple  case:  If  two  men  and  two 
women  were  put  upon  an  uninhabited 
island,  and  became  two  married  couple, 
if  they  had  only  two  children  each,  a 
male  and  female,  who  respectively  in- 
termarried, and  in  like  manner  pro- 
duced two  children,  who  are  thus  con- 
tinued ad  n^nitum ;  it  is  clear,  that 
there  would  never  be  more  than  four 
persons  in  each  generation ;  and  if  the 
parents  livedto  see  their  great  grand- 
children, the  whole  number  would 
never  be  more  than  sixteen ;  and  thna 
thefamilies  might  be  perpetuated  with- 
out any  incestuous  connexion. 

(7)  As  to  the  descent  of  real  estates, 
this  is  the  method  of  computation : 
but  see  the  next  note. 
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from  the  father  to  each  of  them  is  counted  ooly  one :  l\eiui 
and  his  nephew  are  related  in  the  second  degree ;  for  the 
nephew  is  two  degrees  removed  from  the  common  ancestor, 
viz.  his  own  grandfather,  the  father  of  Titius.     Or,  (to  give 
a  more  illustrious  instance  from  our  English  annals,)  king 
Henry  the  seventh,  who  slew  Richard  the  third  in  the  battle 
of  Bosworth,  was  related  to  that  prince  in  the  fifth  degree. 
Let  the  propositus  therefore  in  the  table  of  consanguinity 
lepreseot  king  Richard  tlie  third,  and  the  class  mariced  (f) 
king  Henry  the  seventh.     Now  their  common  stock  or  an- 
cestCMT  was  king  Edward  the  third,  the  abatms  in  the  same 
table :   from  him  to  Edmond  duke  of  York,  the  proavus^  is 
one  degree ;  to  Richard  earl  of  Cambridge,  the  atmSf  two ; 
to  Ricfaaixi  duke  of  York,  the  pater,  tiiree;  to  king  Richard 
the  third,  the  propasitusp  four ;   and  from  king  Edward  the 
third  to  John  of  Gant  (a)  is  one  degree ;   to  John  earl  of 
Somerset  (i),  two ;   to  John  duke  of  Somerset  (c),  three ;  to 
Margaret  countess  of  Richmond  (b),  four ;  to  king  Henry  the 
seventh  (e),  five.     Which  lastp^uentioned  prince,  being  the 
farthest  removed  from  the  common  stock,  gives  the  deno* 
mination  to  the  degree  of  kindred  in  the  canon  and  muni- 
cipal law.    Though,  according  to  the  computation  of  the 
civilians  (8),  (who  count  upwards,  from  either  of  the  persons 
related,  to  the  common  stock,  and  then  downwards  again 
to  the  other;    reckoning  a  degree  for  each  person  both 

(6)  The  mode  of  calcvlatmg  degrees  of  affinity  to  him ;  and  the  grandmo- 
of  proximity  in  the  colhiteral  line,  for  ther,  as  being  in  the  lineal  ascending 
the  purpose  of  determining  what  par-  line,  was,  by  that  law,  preferred  to 
ties  are  entitled,  nnder  the  statute  of  the  brother  or  any  other  in  the  colla- 
distribntions,  (22  &23  Car.  II.  c.  10,)  teral  line :  but,  according  to  the  con- 
ic shares  of  the  personal  estate  of  an  stmction  put  by  om*  courts  upon  the 
intestate,  is  not  the  mode  of  Che  canon-  statute  of  distributions,  (in  this  in- 
ists  adopted  by  the  common  law  in  the  stance  conforming  to  the  canon  law,) 
descent  of  real  estates ;  {Ontper  v.  the  brother,  as  making  title  immedi- 
Cowp^f  2  P.  Wms.  735  ;)  but  (with  ately  from  his  deceased  brother,  is 
one  qnaliftcation  noticed  ti|/Va,)  con-  preferred  to  the  ^ndmother,  who 
Sofus  to  that  of  the  civilians,  as  stated  could  only  claim  mediately  through 
4n  the  text ;  or,  in  other  words,  the  the  father  of  the  deceased.  (Earl  of 
mleis,  to  trice  the  sum  of  the  degrees,  WineheUea  y.  Norclif,  2  Freem.  95 ; 
in  botii  lines,  to  the  common  ancestor.  DavU  y.  Blaekborough,  1  P.  Wms.  45 ; 
(Jrai/ii«y  ▼.  Pe/iy,  ProcinCha.  593.  Bvefyn  v.  Evelyn^  Ambl.  191;  Cb/. 
And  see  po§t,  chap.  .32,  p.  504,  515.)  Ungtpood  ▼.  Pacff,  1  Ventr.423.)  The 

The  instance  of  exception  noticed  reamm  above  assigned  for  the  prefer- 

abore,  is  this.     According  to  the  civfl  ence  of  a  brother  to  a  grandmother 

law,  the  brother  and  the  grandmother  does  not  now  hold ;  see  anie,  the  note 

of  an  intestate  stand  in  equal  degrees  to  p.  200. 
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[  ♦208  ] 

The  rules  of  in- 
hmtance. 


I.  Estates  shall 
lineally  detcend 
to  the  issue  of 
the  person  last 
seised,  bat  never 
ascend; 

and  the  ancestor 
must  be  dead. 


Heirs  apparent 


ascending  and  descending,)  these  two  princes  were  related 
in  the  ninth  degree:  for  from  king  Richard  the  third  to 
Richard  duke  of  York  is  one  degree ;  to  Richard  earl  of 
Cambridge,  two ;  to  Edmond  duke  of  York,  three ;  to  king 
Edward  the  third,  the  common  ancestor,  four ;  to  John  of 
Gant,  five ;  to  John  earl  of  Somerset,  six  ;  to  John  duke  of 
Somerset,  seven :  to  Margaret  countess  of  Richmond,  eight; 
to  king  Henry  the  seventh,  nine  (n). 

*The  nature  and  degrees  of  kindred  being  thus  in  some 
measure  explained,  I  shall  next  proceed  to  lay  down  a  series 
of  rules  or  canons  of  inheritance,  according  to  which  estates 
are  transmitted  from  the  ancestor  to  the  heir ;  together  with 
an  explanatory  comment,  remarking  their  original  and  pro- 
gress, the  reasons  upon  which  they  are  founded,  and  in 
some  cases  their  agreement  with  the  laws  of  other  nations. 

I.  The  first  rule  is,  that  inheritances  shall  lineally  de- 
scend to  the  issue  of  the  person  who  last  died  actually 
seised,  in  infinitum  ;  but  shall  never  lineally  ascend  (9). 

To  explain  the  more  clearly  both  this  and  the  subsequent 
rules,  it  must  first  be  observed,  that  by  law  no  inheritance 
can  vest,  nor  can  any  person  be  the  actual  complete  heir  of 
another,  till  the  ancestor  is  previously  dead.  Nemo  est 
hceres  viventis.  Before  that  time  the  person  who  is  next  in 
the  line  of  succession  is  called  an  heir  apparent,  or  heir 
presumptive.     Heirs  apparent  are  such,  whose  right  of  in- 

(n)  See  the  table  of  conBanguinity  dyilians  and  the  seventh  of  the  canon- 

annezed ;  wherein  all  the  degrees  of  ists  in^ lusive ;  the  former  being  dia- 

collateral  kindred  to  the  propontut  are  tingoished  by  the  numeral  letters,  the 

computed,  so  far  as  the  tenth  of  the  latter  by  the  common  cyphers. 


(9)  In  conformity  with  this  canon, 
if  a  son  purchased  land,  and  died 
without  issue,  and  his  father  and  mo- 
ther were  then  living,  his  father  or 
mother  could  not  (as  such)  inherit 
such  lands  immediately  from  the  son. 
But,  if  the  father  or  mother  were  also 
eouHm  to  the  son,  they  may  (as  such) 
succeed  to  the  inheritance.  (Boitwaod 
▼.  Vineke,  2  P.  Wms.  416  ;  and  see 
ante,  the  note  to  p.  13.) 

So,  if  there  were  father  and  two  sons, 
and  one  of  the  sons  purchased  land 
and  died,  his  brother  took  the  inherit- 
ance as  heir  to  him,  although  the  fa- 
ther was  living.  For,  though  the  father 


seems  the  source  of  inheritaUe  blood, 
yet  the  fend  was  ntppoud  to  have  al- 
ready passed  him ;  and  therefore,  the 
descent  between  brother  and  brother 
was  considered  as  immediate;  and  in 
making  out  the  title  of  one  from  the 
other,  their  common  father  needed  not 
be  named  ;  and  if  he  was  living,  the 
descent  between  the  brothers  was  ex- 
actly the  same  as  though  he  was  de- 
ceased. {Coliinffwoody.  Paeef  1  Ventr. 
423 ;  and  see  poti,  p.  226.)  [But 
since  this  note  was  first  published  these 
legal  conceits  have  been  terminated, 
by  the  statute  cited  ante,  in  the  note 
to  p.  200.] 
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heritance  is  indefeasible,  provided  they  outlive  the  ancestor; 
as  the  eldest  son  or  his  issue,  who  must  by  the  course  of 
the  common  law  be  heir  to  the  father  whenever  he  happens 
to  die.  Heirs  presumptive  are  such  who,  if  the  ancestor  Hein  prmunp. 
should  die  immediately,  would  in  the  present  circumstances 
of  things  be  his  heirs :  but  whose  right  of  inheritance  may 
be  defeated  by  the  contingency  of  some  nearer  heir  being 
bom :  as  a  brother,  or  nephew,  whose  presumptive  succes- 
sion may  be  destroyed  by  the  birth  of  a  child ;  or  a  daugh- 
ter, whose  present  hopes  may  be  hereafter  cut  off  by  the 
birth  of  a  son.  Nay,  even  if  the  estate  hath  descended,  by 
the  death  of  the  owner,  to  such  brother,  or  nephew,  or 
daughter ;  in  the  former  cases,  the  estate  shall  be  devested 
and  taken  away  by  the  birth  of  a  posthumous  child  ;  and, 
in  the  latter,  it  shall  also  be  totally  devested  by  the  birth 
of  a  posthumous  son(o)  (10)  (11). 

*We  must  also  remember,  that  no  person  can  be  properly    [  *  209  ] 
such  an  ancestor,  as  that  an  inheritance  of  lands  or  tene-  ^t'bm^ad 
ments  can  be  derived  from  him,  unless  he  hath  had  actual  ^'^^  *^^"' 
seisin  (12)  of  such  lands,  either  by  his  own  entry,  or  by  the 

(o)  Bro.  tit.  Descent,  58. 


(10)  See  ante,  the  note  to  p.  169. 

(11)  Mr.  Christian,  in  hii  note 
upon  the  pannge  in  the  text,  obsenrea, 
that "  besides  the  case  of  a  posthumous 
child,  if  lands  are  given  to  a  son,  who 
dies,  leaving  a  sister  his  heir ;  4f  the 
parents  have,  at  any  distance  of  time 
afterwards,  another  son,  this  son  shall 
derest  the  descent  upon  the  sister,  and 
take  the  estate  as  heir  to  his  brother. 
(Co.  liU.  11;  Doct.&  Stnd.  1  Dial.  c. 
7.)  So  the  same  estate  may  be  fre- 
qnently  devested  by  the  subsequent 
birth  of  nearer  presumptive  heirs,  be- 
fore it  fixes  upon  the  nearest  presump* 
tive  heir.  As  if  an  estate  is  given  to 
an  only  child,  who  dies,  it  may  descend 
to  an  aunt,  who  may  be  stripped  of  it 
by  an  after-bom  uncle,  on  whom  a 
subsequent  sister  of  the  deceased  may 
enter,  and  iriio  wiQ  again  be  deprived  of 
the  estate  by  the  birth  of  a  brother.*' 

(12)  See  mUe,  p.  128,  and  the  note 
thereto ;  and  fumre  whether  the  act 

VOL.   H. 


there  dted  has  done  away  with  the 
necessity  of  seisin  for  the  purpose 
stated  in  the  text;  if  not,  the  rules 
laid  down  in  the  remainder  of  this  note 
and  in  the  next,  are  still  applicable. 

Seisin  of  fee-tail,  with  fee-simple 
expectant,  will  not  be  such  a  seisin  as 
to  transmit  the  fee-simple  to  the  heir 
of  the  person  so  seised :  (Co.  litt.  14 
b;  1  Roll.  Abr.  628;  KellowY.B&wden, 
1  Show.  245 :)  for  he  is  actually  seised 
of  the  fee-tail  only,  though  he  has 
power  to  give,  or  may  forfeit,  the  re- 
mainder in  fee.  (Hargnve,  note  (4) 
to  Co.  Litt.  14  b;  Jtdfoia  v.  Rowdeni 
3  Mod.  257.) 

An  entry  into  parcel  of  the  lands 
generally,  is  a  sufBcient  entry  as  to  all 
the  lands  situate  in  the  same  county. 
(Co.  Litt.  15  a,  252  b.) 

The  possession  of  a  freehold  estate 
by  a  tenant  is  the  possession  of  the 
f^holder.  {De  Qreff  v.  Biehardmm^ 
3  Atk.  470.)    Whether  the  same  rul« 

Z 


209 


OF  TITLE   BY    DB8CBNT. 

possession  of  his  own  or  his  ancestor's  lessee  for  years,  or 
by  receiving  rent  from  a  lessee  of  the  freehold  (p):  or  unless 
he  hath  had  what  is  equivalent  to  corporal  seisin  in  heredi- 
taments that  are  incorporeal  (13);  such  as  the  receipt  of 
renty  a  presentation  to  the  church  in  case  of  an  advowson(9), 
and  the  like.  But  he  shall  not  be  accounted  an  ancestor, 
who  hath  had  only  a  bare  right  or  title  to  enter  or  be  other- 
wise seised.  And  therefore,  all  the  cases  which  will  be 
mentioned  in  the  present  chapter,  are  upon  the  supposition 
that  the  deceased  (whose  inheritance  is  now  claimed)  was 


(p)  Co.  litt.  15. 


{q)  Co.  Litt.  11. 


applies  to  copyholds  is  less  clear ;  in 
the  Anonjfnunu  eate  in  Moor,  (p.  125, 
pi.  272  ;  and  see  Browk's  ease,  4  Rep. 
22»)  it  appears  to  have  been  so  de- 
termined :  but,  in  the  Anonymoui 
ease  in  3  Leon.  (p.  69,  pL  106,)  and 
in  4  Leon.  (p.  38,  pi.  103,)  a  contrary 
doctrine  was  held ;  and  it  was  said, 
that  as  the  possession  of  a  copyholder 
most  be  customary,  and  the  posses- 
sioh  of  his  tenant  by  demise  according 
to  the  order  and  coarse  of  common  law, 
the  possession  of  the  one  shaU  not  be 
said  to  be  the  possession  of  the  other. 

The  entry  of  a  guardian  in  socage 
is  the  actual  possession  and  seisin  of 
the  infimt  who  u  in  wardship :  (Good* 
tiile  T.  Newnum,  3  Wils.  528 ;  Rat- 
cl^tcoH,  3  Rep.  42 :)  bat  guardian- 
ship in  socage  only  applies  to  cases  of 
legal  estates.  To  such  it  is  one  of  the 
incidents ;  but  it  is  not  so  to  equitable 
estates.  {The  King y.  The  InhahitaniM 
qf  Thddmgion,  1  Bam.  &  Aid.  564.) 

It  seems,  that,  if  a  father  had  made 
a  lease  for  life,  or  gift  in  tail,  and  died, 
and  his  eldest  son  died  in  the  life  of 
the  tenant  for  life,  or  tenant  in  tail,  his 
younger  brother,  though  of  the  half 
blood,  would  even  before  the  statute 
of  3  &  4  Oul.  IV.  c.  106,  have  inhe- 
rited,  because  the  tenant  for  life,  or 
tenant  in  tail,  was  seised  of  the  free- 
hold, and  the  eldest  son  had  nothing 
but  the  reversion  expectant.  There- 
fore, tiie  youngest  son  would  inherit 


the  land,  as  heir  to  his  father,  who 
was  last  seised  of  the  actual  freehold. 
And  albeit  a  rent  had  been  reserved 
upon  the  lease  for  life,  and  the  eldest 
son  had  received  the  rent,  yet  the 
younger  brother  would  have  inherited ; 
because  the  seisin  of  the  rent  is  no  ac- 
tual seisin  of  the  freehold  of  the  land. 
(Co.  Litt.  15  a,  and  Mr.  Hargrave*s 
note  5  thereto  ;  Amgt  v.  Cbwley, 
Aleyne,  89.)  This  must  be  borne  in 
mind,  in  qualification  of  one  of  the  in- 
stances of  seisin  mentioned  in  the  text. 

(13)  See  atUe,  pp.  17,  20,  41,  with 
the  notes  diereto.  Of  a  dignity  there 
can  be  no  seisin,  nor  any  possession 
but  such  as  descends ;  and  therefore 
there  cannot  be  any  possession  to  af- 
fectthedescent.  (i2a/d|^'«oafe,3Rep. 
42 ;  Lord  Orey^e  toie,  Cro.  Car.  601.) 

Seisin  of  a  manor  is  good  seisin  of 
an  advowson,  common,  &c.  igppemdmU 
or  appurtenant  thereto.  (Haigrave's 
note  1  to  Co.  Ldtt.  15  b ;  and  Ai/tf, 
p.  22,  notes.) 

But  the  law  has  been  oonstmed  dif- 
ferently with  respect  to  an  advowson, 
&c.  in  grose.  (Co.  Litt.  15  b.)  If  tiie 
eldest  brother  dies  before  a  presenta- 
tion to  an  advowson,  not  appendant  to 
a  manor  of  which  he  was  seised,  it  has 
been  held  that  it  will  descend  to  his 
half  brother,  as  heirjfco  the  person  last 
seised,  and  not  to  his  sister  of  the 
whfrfe  blood.  (1  Bum's  £.  L.  11 ;  but 
see  the  commencement  of  the  last  note.) 
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the  last  person  actually  seised  thereof.  For  the  law  re- 
quires this  notoriety  of  possession,  as  evidence  that  the 
ancestor  had  that  property  in  himself,  which  is  now  to  be 
transmitted  to  his  heir.  Which  notoriety  had  succeeded  in 
the  place  of  the  ancient  feodal  investiture  (14),  whereby, 
while  fends  were  precarious,  the  vassal  on  the  descent  of 
lands  was  formerly  admitted  in  the  lord's  court  (as  is  still 
the  practice  in  Scotland)  and  there  received  his  seisin,  in 
the  nature  of  a  renewal  of  his  ancestor's  grant,  in  the  pre- 
sence of  the  feodal  peers :  till  at  length,  when  the  right  of 
succession  became  indefeasible,  an  entry  on  any  part  of  the 
lands  within  the  county  (which  if  disputed  was  afterwards 
to  be  tried  by  those  peers),  or  other  notorious  possession, 
was  admitted  as  equivalent  to  the  formal  grant  of  seisin, 
and  made  the  tenant  capable  of  transmitting  his  estate  by 
descent.  The  seisin  therefore  of  any  person,  thus  under- 
stood, makes  him  the  root  or  stock,  from  which  all  future 
inheritance  by  right  of  blood  must  be  derived :  which  is 
veiy  briefly  expressed  in  this  maxim,  seiHnafadt  stipitem  (r). 

*When  therefore  a  person  dies  so  seised,  the  inheritance    [  ^210  ] 
first  goes  to  his  issue  :  as  if  there  be  Geoffrey,  John,  and  Jo^J7hiIt*Sui" 
Matthew,  grandfather,  father,  and  son ;  and  John  purchases  ^^J^^^JJSSlto 
lands,  and  dies ;  his  son  Matthew  shall  succeed  him  as  heir,  ^  ^®  ^^ 
and  not  the  grandfather  Geoffrey :  to  whom  the  land  shall 
never  ascend,  but  shall  rather  escheat  to  the  lord  (s)  (16). 


(r)  Flet.  1.  6,  c.  2,  s.  2. 


(«)  Litt.  B.  3. 


(14)  See  «U«»  p.  54,  note. 

(15)  Onr  author  tells  w,  that  the 
negative  part  of  this  canonis  "founded 
on  good  leffoi  reason  ;"  but,  it  is  con- 
ceired,  that  hardships  equally  repug- 
nant to  common  feeling  and  to  com- 
mon sense  may  flow  from  it.  By  its 
operation,  if  any  one  dies  intestate, 
without  issue,  (or  kinsmen  of  the 
whole  blood,)  but  leaving  a  father, 
(and,  perhaps,  a  numerous  family  of 
brothers  and  sisten  by  the  same  fa- 
ther, but  by  a  different  mother,)  his 
lands  must  escheat.  If  the  same  per- 
son had  left  an  uncle  him  surriTing, 
that  undo  might  have  succeeded  to  the 
inheritance,  and  then  the  father  might, 
erentoally,  as  heir  to  the  uncle,  by  a 


precious  involution,  have  taken  that 
which  he  could  not  derive  from  his 
own  son..  (See  anie,  the  note  to  p.  13.) 
Ought  such  a  canon  to  be  retained  ? 
Even  if  it  were  admitted,  (and  see  ante, 
p.  11,  note,  that  it  is  a  dictum  which 
may  at  least  be  questioned,)  that  **  aU 
rules  of  succession  to  estates  are  crea- 
tures of  dvil  polity  and^'uris  potitwi 
merely ;"  sUU  it  should  seem  sophis- 
tical dience  to  argue,  that  rules  esta- 
hshed  in  support  of  one  system  of  dvil 
polity  ought  to  be  hdd  sacred,  when 
that  system  has  given  way  to  another, 
under  which,  whatever  convenience 
(real  or  supposed)  there  may  once 
have  been  in  those  rules,  thai  has 
ceased ;  but  the  harsh  and  painful  con- 
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The  nature  of 
this  rule  of  in- 
heritance con- 
sidered. 
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This  rule,  so  far  as  it  is  affirmative  And  relates  to  lineal 
descents,  is  almost  universally  adopted  by  all  nations ;  and 
it  seems  founded  on  a  principle  of  natural  reason,  that 
(whenever  a  right  of  property  transmissible  to  representa- 
tives is  admitted)  the  possessions  of  the  parents  should  go, 
iipon  their  decease,  in  the  first  place  to  their  children,  as 
those  to  whom  they  have  given  being,  and  for  whom  they 
are  therefore  bound  to  provide.  But  the  negative  branch, 
or  total  exclusion  of  parents  and  all  lineal  ancestors  from 
succeeding  to  the  inheritance  of  their  offspring,  is  peculiar 
to  our  own  laws,  and  such  as  have  been  deduced  from  the 
same  original.  For,  by  the  Jewish  law,  on  failure  of  issue, 
the  father  succeeded  to  the  son,  in  exclusion  of  brethren, 
unless  one  of  them  married  the  widow  and  raised  up  seed 
to  his  brother  {t).  And  by  the  laws  of  Rome,  in  the  first 
place,  the  children  or  lineal  descendants  were  preferred ; 
and  on  failure  of  these,  the  father  and  mother  or  lineal  as- 
cendants succeeded  together  with  the  brethren  and  sisters(9); 
though  by  the  law  of  tlie  twelve  tables  the  mother  was 


(/)  $eld.  de  Saccess.  Ebraeor.  c.  12. 


sequences,  and  those  alone,  remain  in 
full  operation.  It  is  certainly  compe- 
tent to  the  municipal  law  of  any  country 
to  mark  out  the  path  of  descent ;  but, 
as  certainly,  (notwithstanding  our  au- 
thor's opposite  declaration  and  able 
apology,)  injustice  it  done  to  indi- 
viduals when  the  line  is  arbitrarily 
traced,  so  as  to  violate  private  natural 
feelings,  without  thereby  securing  an 
equivalent  pubUc  advantage.  The 
feudal  rule  in  question,  as  our  author 
fairly  acknowledges,  is  not  only  in  op* 
position  to  the  Jewish  law,  and  to  the 
refined  code  of  Roman  jurisprudence, 
but  also  to  our  own  old  Saxon  laws : 
and  it  would  be  very  difficult  to  prove 
the  utiUty  of  preserving  some  disjoint- 
ed fragments  of  feudality,  merely  be- 
cause they  may  possibly  have  contri- 
buted to  the  strength,  or  even  have 
been  essential  compotent  parts  of  the 
feudal  edifice,  whilst  that  was  entire. 
The  devolution  of  personal  property 
i»  directed  by  rules  to  whish,  generally 


(»)  Ff.  38,  15 ;  1  Nov.  118,  127. 


speaking,  unsophisticated  reason  and 
natural  feeling  willingly  subscribe :  (see 
po9tf  chapter  32,  pp.  515  et  wq.:) 
why  should  the  descent  of  real  pro- 
perty be  oontroUed  by  another  and  very 
different  set  of  rules  ?  It  is  not  asked 
why  these  latter  ever  were  established ; 
the  occasion  of  their  introduction  we 
have  learned  from  our  author's  fourth, 
fifth,  and  sixth  diapters,  and  it  may  be 
admitted  they  were  necessary  to  sup- 
port in  its  vigour  the  system  of  feudal 
tenure ;  but,  why  are  they  allowed  still 
to  disfigure  our  code  of  laws  regulating 
the  descent  of  real  property  ? 

It  is  hoped  that  the  coBunissioners 
now  engaged  in  an  investigation  of  the 
laws  of  real  property,  to  whose  atten- 
tion the  present  writer  has  taken 
the  liberty  of  proposing  this  subject, 
will  think  it  deserving  notice. 

This  hope  has,  since  the  first  pub* 
lication  of  this  note  been  reaUaed,  and 
the  law  of  inheritance  amended,  by  the 
statute  of3&4  Oul.  TV,  c.  106. 
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ongiDaUy,  on  account  of  her  Bex,  excluded  (tc).  Hence  this 
rale  of  our  laws  has  been  censured  and  declaimed  against, 
as  absurd  and  derogating  from  the  maxims  of  equity  and 
oataral  justice (u?).  Yet  that  there  is  nothing  unjust  or  ab- 
surd in  it,  but  that  on  the  contrary  it  is  founded  upon  very 
good  l^al  reason,  may  appear  from  considering  as  well  the 
nature  of  the  rule  itself,  as  the  occasion  of  introducing  it 
into  our  laws. 

*We  are  to  reflect,  in  the  first  place,  that  all  rules  of  sue*  [  *  21 1  ] 
cession  to  estates  are  creatures  of  the  civil  polity,  and  juris  ^ 
pontivi  merely  ( 16).  The  right  of  property,  which  is  gained 
by  occupancy,  extends  naturally  no  farther  than  the  life 
of  the  present  possessor :  after  which  the  land  by  the  law  of 
nature  would  again  become  common  and  liable  to  be  seised 
by  the  next  occupant ;  but  society,  to  prevent  the  mischiefs 
that  might  ensue  from  a  doctrine  so  productive  of  conten- 
tion, has  established  conveyances,  wills,  and  successions ; 
whereby  the  property  originally  gained  by  possession  is  con- 
tinued and  transmitted  from  one  man  to  another,  according 
to  the  rules  which  each  state  has  respectively  thought  pro- 
per to  prescribe.  There  is  certainly  therefore  no  injustice 
done  to  individuals,  whatever  be  the  path  of  descent  marked 
out  by  the  municipal  law. 

If  we  next  consider  the  time  and  occasion  of  introducing  The  time  and 
this  rule  into  our  law,  we  shall  find  it  to  have  been  grounded  introdt^tion  into 
upon  very  substantial  reasons.     I  think  there  is  no  doubt  ^^  ^^' 
to  be  made,  but  that  it  was  introduced  at  the  same  time 
with,  and  in  consequence  of,  the  feodal  tenures.     For  it  was 
an  express  rule  of  the  feodal. law  (x),  that  successionis  feudi 
talis  est  naturaj  quod  cLscendentes  non  succedunt ;  and  there- 
fore the  same  maxim  obtains  also  in  the  Franch  law  to 
this  day(y).    Our   Henry  the  first  indeed,  among  other 
restorations  of  the  old  Saxon  laws,  restored  the  right  of  suc- 
cession in  the  ascending  line(z):  but  this  soon  fell  again 
into  disuse ;  for  so  early  as  Glanvil's  time,  who  wrote  under 
Henry  the  second,  we  find  it  laid   down  as  established 

(«)  Inst.  3.  3.  1 .  (y)  Domat.  p.  2,1. 2,  t.  2 ;  Montcsq. 

(v)  Craig,  de  jar.  Feud.  1.  2, 1. 13,  Esp.  L.  1.  31,  c.  33. 

a.  15;  Locke  on  Got.  part  1,  s.  90.  (x)  LL.  Hen  I.  c.  70. 
{x)  2  Fend.  50. 


(16)  But  see  on^e,  p.  13,* note. 
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law  (a),  that  hmreditas  nunquam  ascendit;  which  has  re- 
mained an  invariable  maxim  ever  since.  *  These  circum- 
stances evidently  show  this  rule  to  be  of  feodal  original ; 
and  taken  in  that  light,  there  are  some  arguments  in  its 
[  *212  ]  favour,  besides  those  which  are  drawn  ^merely  from  the 
reason  of  the  thing.  For  if  the  feud  of  which  the  son  died 
seised,  was  really  feudum  antiquum,  or  one  descended  to 
him  from  his  ancestors,  the  father  could  not  possibly  suc- 
ceed to  it,  because  it  must  have  passed  him  in  the  course  of 
descent,  before  it  could  come  to  the  son;  unless  it  were 
feudum  matemum,  or  one  descended  from  his  mother;  and 
then,  for  other  reasons  (which  will  appear  hereafter),  the 
father  could  in  no  wise  inherit  it.  And  if  it  were  feudum 
navum,  or  one  newly  acquired  by  the  son,  then  only  the  de- 
scendants from  the  body  of  the  feudatory  himself  could 
succeed,  by  the  known  maxim  of  the  early  feodal  constitu- 
tions (A);  which  was  founded  as  well  upon  the  personal 
merit  of  the  vassal,  which  might  be  transmitted  to  his  chil- 
dren, but  could  not  ascend  to  his  progenitors,  as  also  upon 
this  consideration  of  military  policy,  that  the  decrepid 
grandsire  of  a  vigorous  vassal  would  be  but  indifferently 
qualified  to  succeed  him  in  his  feodal  services.  Nay,  even 
i(  this  feudum  novum  were  held  by  the  son  ut  feudum  antir 
quum(17),  or  with  all  the  qualities  annexed  to  a  feud  de- 
scended from  his  ancestors,  such  feud  must  in  all  respects 
have  descended  as  if  it  had  been  really  an  ancient  feud ; 
and  therefore  could  not  go  to  the  father,  because,  if  it  had 
been  an  ancient  feud,  the  father  must  have  been  dead  before 
it  could  have  come  to  the  son.  Thus,  whether  the  feud  was 
strictly  novum  or  strictly  antiquum,  or  whether  it  was  novum 
held  ut  antiquum,  in  none  of  these  cases  the  father  could 
possibly  succeed.  These  reasons,  drawn  from  the  history 
of  the  rule  itself,  seem  to  be  more  satisfactory  than  that 
quaint  one  of  Bracton  (c),  adopted  by  Sir  Edward  Coke  (d), 
which  regulates  the  descent  of  lands  according  to  the  laws 
of  gravitation  (18). 

(a)  L.  7.  c.  1.  derotumquid  eadetu  deormtm  recta  /i- 

{b)  1  Feud.  20.  mm,  et  wnnquam  reatcmdii.  1. 2,  c.  29. 

(e)  Deteendit  itaquejui,  quasi  pan*         (d)  1  Intt.  11. 

(1 7)  See  potty  the  note  to  p.  222.         **  howerdr  ingenioiu  and  Mtisfactorf 

(18)  Mr.  Christian  dbaerres,  that     these  reasons  maj  appear,  there  is 
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II.  A  second  general  rule  or  canon  is,  that  the  male  issue  ^^J^^j^jJ^^ 
shall  be  admitted  before  the  female.  ^'pre  the  fe- 

male. 

*Thus  sons  shall  be  admitted  before  daughters ;  or,  as  our  sons  before 
male  lawgivers  have  somewhat  uncomplaisantly  expressed  ^''^^^^^ 
it,  the  worthiest  of  blood  shall  be  preferred  (e).    As  if  John  t     ^^Id  J 
Stiles  hath  two  sons,  Matthew  and  Gilbert,  and  two  daugh- 
ters,  Margaret  and  Charlotte,  and  dies ;  first  Matthew,  and 
<iii  case  of  his  death  without  issue)  then  Gilbert,  shall  be 
admitted  to  the  succession,  in  preference  to  both  the  daugh- 
ters. 

This  preference  of  males  to  females  is  entirely  agreeable  The  reason  of 
to  the  law  of  succession  among  the  Jews  (/),  and  also  among 
the  states  of  Greece,  or  at  least  among  the  Athenians  {g) ; 
but  was  totally  unknown  to  the  laws  of  Rome  (A),  (such  of 
them  I  mean  as  are  at  present  extant,)  wherein  brethren  and 
sisters  were  allowed  to  succeed  to  equal  portions  of  the  in- 
heritance. I  shall  not  here  enter  into  the  comparative  merit 
of  the  Roman  and  the  other  constitutions  in  this  particular, 
nor  examine  into  the  greater  dignity  of  blood  in  the  male  or 
female  sex :  but  shall  only  observe,  that  our  present  prefer- 
ence of  males  to  females  seems  to  have  arisen  entirely  from 
the  feodal  law.  For  though  our  British  ancestors,  the 
Welsh,  appear  to  have  given  a  preference  to  males  (t),  yet 
our  Danish  predecessors  (who  succeeded  them)  seem  to 
have  made  no  distinction  of  sexes,  but  to  have  admitted  all 
the  children  at  once  to  the  inheritance  (A).  But  the  feodal 
law  of  the  Saxons  on  the  continent  (which  was  probably 
brought  over  hither,  and  first  altered  by  the  law  of  king 
Canute)  gives  an  evident  preference  of  the  male  to  the 


(e)  2  Hal.  H.  C.  L.  76,  78. 
(/)  Numb.  c.  27. 
(ff)  Petit.  LL.  Attic.  I.  6,  t.  6. 
(A)  IiiBt.  3.  1.  6. 


(0  Stat.  WaU.  12  Edw.  I. 
{k)  LL.  Canut.  c.  68.  [2  Hale's  C. 
L.  96, 99.] 


little  consistency  in  the  application  of 
them ;  for  if  the  father  does  not  suc- 
ceed to  the  estate,  because  it  must  be 
presumed  that  it  has  passed  him  in  the 
course  of  descent,  the  same  reason 
would  preTent  an  elder  brother  from 
taking  an  estate  by  descent  from  the 
younger^  And  if  it  does  not  pass  to 
the  father,  lest  the  lord  should  have 


been  attended  by  an  aged  decrepid 
feudatory,  the  same  principle  would 
be  still  stronger  to  exclude  the  fa- 
ther's eldest  brother  firom  the  inhe- 
ritance, who  is  now  permitted  to  suc- 
ceed to  his  nephew.  [See,  now,  the 
statute  cited  on/tf,  in  note  to  p.  200. 
—Ed.] 
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female  sex.     '^  Pater  aut  mater  defuncti,filio  nonjUuB  ht- 

*'  reditatem  relinquent. Qui  defunctus  non  JUias  Bed 

**  jilias  reliqtieritf  ad  eas  omnis  hareditas  pertineat*'  (/). 
It  is  possible,  therefore,  that  this  preference  might  be  a 
branch  of  that  imperfect  system  of  feuds,  which  obtained 
here  before  the  conquest :  especially  as  it  subsists  among 
[  *  214  ]  the  customs  of  gavelkind,  and  as,  in  the  *charter  or  laws  of 
king  Henry  the  first,  it  is  not  (like  many  Norman  innova* 
tions)  given  up,  but  rather  enforced  (m).  The  true  reason 
of  preferring  the  males  must  be  deduced  from  feodal  prin- 
ciples :  for,  by  the  genuine  and  original  policy  of  that  con- 
stitution, no  female  could  ever  succeed  to  a  proper  feud  (n), 
inasmuch  as  they  were  incapable  of  performing  those  mili- 
tary services,  for  the  sake  of  which  that  system  was  esta- 
blished. But  our  law  does  not  extend  to  a  total  exclusion 
of  females,  as  the  Salic  law,  and  others,  where  feuds  were 
most  strictly  retained :  it  only  postpones  them  to  males ;  for, 
though  daughters  are  excluded  by  sons,  yet  they  succeed 
before  any  collateral  relations;  our  law,  like  that  of  the 
Saxon  feudists  before  mentioned,  thus  steering  a  middle 
course,  between  the  absolute  rejection  of  females,  and  the 
putting  them  on  a  footing  with  males. 

III.  A  third  rule  or  canon  of  descent  is  this:  that  where 
there  are  two  or  more  males,  in  equal  degree,  the  eldest 
only  shall  inherit ;  but  the  females  all  together. 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert,  and 
two  daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew, 
his  eldest  son,  shall  alone  succeed  to  his  estate,  in  exclu- 
sion of  Gilbert,  the  second  son,  and  both  the  daughters ; 
but,  if  both  the  sons  die  without  issue  before  the  father,  the 
daughters  Margaret  and  Charlotte  shall  both  inherit  the 
estate  as  coparceners  (o)  (19). 

This  right  of  primogeniture  in  males  seems  anciently  to 
have  only  obtained  among  the  Jews,  in  whose  constitution 
the  eldest  son  bad  a  double  portion  of  the  inheritance  (p) ; 
in  the  same  manner  as  with  us,  by  the  laws  of  king  Henry 


III.  Of  males, 
the  eldest  only 
•hall  inherit ; 
but  females,  all 
together. 


The  origin  of 
the  rii^ht  of  jpri 
moKeniture  la 
males. 


(0  Tit.  7.  8.  1  &  4, 
(m)  C.  70. 
(fi)  1  Feud.  8. 


(o)  Litt.  8.  5  ;  Hale,  H.  C.  L.  238. 
(jt)  Selden,  de  8ucc.  £br.  c.  5. 


(19)  See  aniCf  the  note  to  p.  187. 
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the  first  (9),  the  eldest  son  had  the  capital  fee  or  principal 
feud  of  his  father's  possessions,  and  no  other  pre-eminence ; 
and  *as  the  eldest  daughter  had  afterwards  the  principal   [  ^215  ] 
mansion,  when  the  estate  descended  in  coparcenary  (r).    The 
Greeks,  the  Romans,  the  Britons,  the  Saxons,  and  even 
originally  the  feudists,  divided  the  lands  equally;   some 
among  all  the  children  at  large,  some  among  the  males 
only.     This  is  certainly  the  most  obvious  and  natural  way ; 
and  has  the  appearance,  at  least  in  the  opinion  of  younger 
brothers,  of  the  gi-eatest  impartiality  and  justice.     But  when 
the  emperors  began  to  create  honorary  feuds,  or  titles  of 
nobflity,  it  was  found  necessary  (in  order  to  preserve  their 
dignity)  to  make  them  impartible  (t)  (20),  or  (as  they  stiled 
them)  feuda  inditndua,  and  in  consequence  descendible  to 
the  eldest  son  alone.    This  example  was  farther  enforced 
by  the  inconveniences  that  attended  the  splitting  of  estates ; 
namely,  the  division  of  the  military  services,  the  multitude 
of  infant  tenants  incapable  of  performing  any  duty,  the  con- 
sequential weakening  of  the  strength  of  the  kingdom,  and 
the  inducing  younger  sons  to  take  up  with  the  business  and 
idleness  of  a  country  life,  instead  of  being  serviceable  to 
themselves  and  the  public,  by  engaging  in  mercantile,  in 
military,  in  civil,  or  in  ecclesiastical  employments  ( 0-    These 
reasons  occasioned  an  almost  total  change  in  the  method  of 
feodal  inheritances  abroad ;  so  that  the  eldest  male  began 
universally  to  succeed  to  the  whole  of  the  lands  in  all  mili- 
tary tenures :  and  in  this  condition  the  feodal  constitution 
was  established  in  England  by  William  the  conqueror(21). 

Yet  we  find,  that  socage  estates  frequently  descended  to  Exceptions  to 
all  the  sons  equally,  so  lately  as  when  Glanvil  (t^)  wrote  in  ^  ^' 
the  reign  of  Henry  the  second  ;  and  it  is  mentioned  in  the 
Mirror  (w),  as  a  part  of  our  ancient  constitution,  that  knights' 
fees  should  descend  to  the  eldest  son,  and  socage  fees  should 
be  partible  among  the  male  children.  However,  in  Henry 
the  third's  time,  we  find  by  Bracton  (x),  that  socage  lands. 


I 


jj  C.  70.  («)  L.  7,  c.  3. 

r)  Glanvil,  1.  7.  c.  3.  (w)  C.  1,  s.  3. 

(#)  2  Feud.  55.  (x)  L.  2,  c.  30, 31. 
(0  2  Hale,  H.  C.  L.  101,  103,  109. 


(20)  See  ante,  pp.  48, 190,  with  the         (21 )  See  ante,  chapter  6,  pp.  84, 85, 
notes  thereto.  and  the  notes  thereto. 
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in  imitation  of  lands  in  chivalry,  had  almost  entirely  fallea 
into  the  right  of  succession  by  primogenitniei  as  the  lamr 
[  *  21 6  ]  now  stands :  *except  in  Kent,  where  they  gloried  in  the  pre- 
servation of  their  ancient  gavelkind  tenure,  of  which  a  prin- 
cipal branch  was  the  joint  inheritance  of  all  the  sons  (y) ; 
and  except  in  some  particular  manors  and  townships,  where 
their  local  customs  continued  the  descent,  sometimes  to  all, 
sometimes  to  the  youngest  son  only  (22),  or  in  other  more 
singular  methods  of  succession. 
Cases  in  which       As  to  the  fcmalcs,  they  are  still  left  as  they  were  by  the 
Bucceuion  and^  aucicut  law :  for  they  were  all  equally  incapable  of  perform- 

primoffeniture       •  ,  •  t    a\.        i»  •  r 

amon^t  females  lug  any  pcrsoual  scrvicc ;  and  therefore  one  mam  reason  of 
preferring  the  eldest  ceasing,  such  preference  would  have 
been  injurious  to  the  rest:  and  the  other  principal  purpose, 
the  prevention  of  the  too  minute  subdivision  of  estates,  was 
left  to  be  considered  ^nd  provided  for  by  the  lords,  who 
had  the  disposal  of  these  female  heiresses  in  marriage. 
However,  the  succession  by  primogeniture,  even  among 
females,  took  place  as  to  the  inheritance  of  the  crown  (;;) ; 
wherein  the  necessity  of  a  sole  and  determinate  succession 
is  as  great  in  the  one  sex  as  the  other.  And  the  right 
of  sole  succession,  though  not  of  primogeniture,  was  also 
established  with  respect  to  female  dignities  and  titles  of 
honour.  For,  if  a  man  holds  an  earldom  to  him  and  the 
heirs  of  his  body,  and  dies,  leaving  only  daughters;  the 
eldest  shall  not  of  course  be  countess,  but  the  dignity  is  in 
suspence  or  abeyance  till  the  king  shall  declare  his  plea- 
sure (23) ;  for  he,  being  the  fountain  of  honour,  may  confer 
it  on  which  of  them  he  pleases  (a).  In  which  disposition  is 
preserved  a  strong  trace  of  the  ancient  law  of  feuds,  before 
their  descent  by  primogeniture  even  among  the  males  was 
established ;  namely,  that  the  lord  might  bestow  them  on 
which  of  the  sons  he  thought  proper — ^{progressum  est  ut 
*^  adfilios  deveniret,  in  quern  scilicet  dominus  hoc  veUet  bene- 
^*ficium  canfirmare"  (6). 

IV.  The  lines!        IV,  A  fourth  rulc,  or  canon  of  descents,  is  this :  that  the 

descendants,  tn  ' 

(y)  Somner,  Gavelk.  7.  (a)  Co.  Litt.  165. 

(/)  Co.  litt.  165.  (b)  1  Feud.  1. 


(22)  See  on/e,  chapter  6,  p.  83,  and         (23)  See  ante,  note  to  p.  190. 
the  note  thereto. 
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lineal  descendants,  tit  injinitum,  of  any  person  deceased  infifuhan,  repre- 
^shall  represent  their  ancestor :  that  is,  shall  stand  in  the  tor. 
same  place  as  the  person  himself  would  have  done,  had  he  [  ^^l*^  ] 
been  Uving  (24). 

Thus,  the  child,  grandchild,  or  great-grandchild,  either  The  chud, 
male  or  female,   of  the  eldest  son,   succeeds  before  the|!i^^d.^' 

1  ••^••^         /  \         Aj^i-  child  of  the  eld- 

yoonger  son,  and  so  tn  tnfiniium  (c).  And  these  represen*  est  sonukeebe- 
tatiyes  shall  neither  take  more  or  less,  but  just  so  much  as  mxT.  £?.  ^^""^^ 
their  principals  would  have  done.  As,  if  there  be  two  sis- 
ters, Margaret  and  Charlotte ;  and  Margaret  dies,  leaving 
six  daughters ;  and  then  John  Stiles,  the  father  of  the  two 
sisters,  dies,  without  other  issue :  these  six  daughters  shall 
take  among  them  exactly  the  same  as  their  mother  Marga- 
ret would  have  done,  had  she  been  living;  that  is,  a  moiety 
of  the  lands  of  John  Stiles  in  coparcenary :  so  that,  upon 
partition  made,  if  the  land  be  divided  into  twelve  parts, 
thereof  Charlotte  the  surviving  sister  shall  have  six,  and  her 
six  nieces,  the  daughters  of  Margaret,  one  a  piece. 

This  taking  by  representation  is  called  succession  t»  each  bwich  t«k- 
siirpes,  according  to  the  roots ;  since  all  the  branches  in-  stAie  uiS?he 
herit  the  same  share  that  their  root,  whom  they  represent,  prroent  would 
would  have  done.  And  in  this  manner  also  was  the  Jewish 
succession  directed  (d) ;  but  the  Roman  somewhat  differed 
from  it  In  the  descending  Une,  the  right  of  representation 
continued  in  infinitum,  and  the  inheritance  still  descended 
ta  stirpes :  as,  if  one  of  three  daughters  died,  leaving  ten 
children,  and  then  the  father  died;  the  two  surviving 
daughters  had  each  one  third  of  his  effects,  and  the  ten 
grandchildren  had  the  remaining  third  divided  between 
them.  And  so  among  collaterals,  if  any  person  of  equal 
degree  with  the  persons  represented  were  still  subsisting 
(as,  if  the  deceased  left  one  brother,  and  two  nephews,  the 
sons  of  another  brother),  the  succession  was  still  guided  by 
the  roots:  but,  if  both  the  brethren  were  dead  leaving  issue, 
then,  I  apprehend,  their  representatives  in  equal  degree 
became  themselves  principals,  *and  shared  the  inheritance   [  *218  ] 

(c)  Hale,  H.  C.  L.  236,  237. 
(d)  Selden,  de  bqcc.  Ebr.  c.  1.     [2  fiale's  C.  L.  119.] 


(24)  This  right  of  representation  tenures.     (Clementt  ▼.  Seudamoret  2 

equally  takes  place  in  desoento  of  ga-  Lord  Raym.  1024,  1026 ;  8.  C,  I  P. 

▼elkind  and  borough   english  land,  Wms.   65 ;  Biackbum  r,   OravH^  1 

and  copyholds  in  the  nature  of  those  Mod.  102.) 
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per  capita^  that  is, share  and  share  alike;  they  being  them* 
selves  now  the  next  in  degree  to  the  ancestor,  in  their  own 
righty  and  not  by  right  of  representation  (e).  So,  if  the  next 
heirs  of  Titius  be  six  nieces,  three  by  one  sister,  two  by 
another,  and  one  by  a  third ;  his  inheritance  by  the  Roman 
law  was  divided  into  six  parts,  and  one  given  to  each  of  the 
nieces  :  whereas  the  law  of  England  in  this  case  would  still 
divide  it  only  into  three  parts,  and  distribute  it  per  stirpes^ 
thus :  one  third  to  the  three  children  who  represent  one  sis- 
ter, another  third  to  the  two  who  represent  the  second,  and 
the  remaining  third  to  the  one  child  who  is  the  sole  repre- 
sentative of  her  mother. 
\rYdch  is  a  ncces-  This  modc  of  representation  is  a  necessary  consequence 
of%ie°pre^rence  of  the  doublc  preference  given  by  our  law,  first  to  the  male 
fo^maie0.a!nd?o^  issuc,  and  ucxt  to  the  first-bom  among  the  males,  to  both 
amon^maiei!  which  the  Romau  law  is  a  stranger.  For,  if  all  the  children 
of  three  sisters  were  in  England  to  claim  per  capita^  in  their 
own  right  as  next  of  kin  to  the  ancestor,  without  any  respect 
to  the  stocks  from  whence  they  sprung,  and  those  children 
were  partly  male  and  partly  female ;  then  the  eldest  male 
among  them  would  exclude  not  only  his  own  brethren  and 
sisters,  but  all  the  issue  of  the  other  two  daughters ;  or  else 
the  law  in  this  instance  must  be  inconsistent  with  itself,  and 
depart  from  the  preference  which  it  constantly  gives  to  the 
males,  and  the  first-born,  among  persons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots, 
or  stirpes,  the  rule  of  descent  is  kept  uniform  and  steady: 
the  issue  of  the  eldest  son  excludes  all  other  pretenders,  as 
the  son  himself  (if  living)  would  have  done ;  but  the  issue 
of  two  daughters  divide  the  inheritance  between  them,  pro- 
vided their  mothers  (if  living)  would  have  done  the  same : 
and  among  these  several  issues,  or  representatives  of  the 
respective  roots,  the  same  preference  to  males  and  the  same 
right  of  primogeniture  obtain,  as  would  have  obtained  at  the 
first  among  the  roots  themselves,  the  sons  or  daughters  of 
the  deceased.  As,  if  a  man  hath  two  sons,  A.  and  B.,  and 
[  *219  ]  A.  dies  leaving  two  *sons,  and  then  the  grandfather  dies; 
now  the  eldest  son  of  A.  shall  succeed  to  the  whole  of  his 
grandfather's  estate :  and  if  A.  had  left  only  two  daughters, 
they  should  have  succeeded  also  to  equal  moieties  of  the 
whole,  in  exclusion  of  B.  and  his  issue.     But,  if  a  msm  hath 

(c)  Nov.  110,  c.  3 ;  Inst.  3,  l.  6. 
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only  three  daughters,  C,  D.,  and  E. ;  and  C.  dies  leaving 
two  sons,  D.  leaving  two  daughters,  and  E.  leaving  a 
daughter  and  a  son  who  is  younger  than  his  sister :  here, 
when  the  grandfitther  dies,  the  eldest  son  of  C.  shall  sacceed 
to  one  third,  in  exclusion  of  the  younger ;  the  two  daughters 
of  D.  to  another  third  in  partnership ;  and  the  son  of  E.  to 
the  remainii^  third,  in  exclusion  of  his  elder  sister.  And 
the  same  right  of  representation,  guided  and  restrained  by 
the  same  rules  of  descent,  prevails  downwards  in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly  of  the  time  at 

established  in  the  time  of  Henry  the  second,  when  Olanvil  ftppeustohare 

wrote :  and  therefore,  in  the  title  to  the  crown  especially,  we  ly  sStBedL*****" " 

find  frequent  contests  between  the  younger  (but  surviving) 

brother  and  his  nephew  (being  the  son  and  representative  of 

the  elder  deceased)  in  regard  to  the  inheritance  of  their 

common  ancestor:  for  the  uncle  is  certainly  nearer  of  kin 

to  the  common  stock,  by  one  degree,  than  the  nephew ; 

though  the  nephew,  by  representing  his  father,  has  in  him 

the  right  of  primogeniture.    The  uncle  also  was  usually 

better  able  to  perform  the  services  of  the  fief;  and  besides 

had  frequently  superior  interest  and  strength,  to  back  his 

pretensions  and  crush  the  right  of  his  nephew.     And  even 

to  this  day,  in  the  lower  Saxony,  proximity  of  blood  takes 

place  of  representative  primogeniture  ;  that  is,  the  younger 

surviving  brother  is  admitted  to  the  inheritance  before  the 

son  of  an  elder  deceased :  which  occasioned  the  disputes 

between  the  two   houses  of  Mecklenburg  Schwerin   and 

Strelitz,  in  1692  (/).     Yet  Glanvil,  with  us,  even  in  the 

twelfth  century,  seems  (g)  to  declare  for  the  right  of  the 

nephew  by  representation ;  provided  the  eldest  son  had  not 

received  a  provision  in  lands  from  his  father,  (or  as  the  civil 

law  would  call  it)  had  not  been  *foris-familiated,  in  his  life-    [  *  220  ] 

time.     King  John,  however,  who  kept  his  nephew  Arthur 

from  the  throne,  by  disputing  this  right  of  representation, 

did  all  in  his  power  to  abolish  it  throughout  the  realm  (A)  : 

but  in  the  time  of  his  son,  king  Henry  the  third,  we  find 

the  rule  indisputably  settled  in  the  manner  we  have  here 

laid  it  down  (i),  and  so  it  has  continued  ever  since.    And 

thus  much  for  lineal  descents. 

y.  A  fifth  rule  is,  that  on  failure  of  lineal  descendants,  v.  On  faOare  of 

lineal  descend- 
if)  Mod.  Ud.  Hist.  zUi.  334.  (h)  2  Hale,  H.  C.  L.  93,  109, 120. 

(jf)  L.  7,  c.  3.  (t)  Bracton,  1.  2,  c.  30,  s.  2. 
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ants  of  the  per.   qf  issuc.  of  the  persoD  last  Beised,  the  inheritance  shall  de- 

8on  last  seised. 

the  inheritance    scend  to  hifr  Collateral  (26)  relations,  beincr  of  the  blood  of 

shall  descend  to      ,       ^  ,  ,  .      .  i         J  ,.  i 

the  blood  of  the  the  first  purchasor ;  subiect  to  the  three  precedmg  rales. 

first  purchaser.  __,  f^^      «•         «  .•  i  •        i  i    •.     i  « 

Thus,  if  Oeoffrey  Stiles  purchases  land,  and  it  descends 
to  John  Stiles  his  son,  and  John  dies  seised  thereof  without 
issue ;  whoever  succeeds  to  this  inheritance  must  be  of  the 
blood  of  Oeoffrey  the  first  purchasor  of  this  family  (k)  (26). 
The  first  purchasor,  perquisitar,  is  he  who  first  acquired  the 
estate  to  his  family,  whether  the  same  was  transferred  to 
him  by  sale  or  by  gift,  or  by  any  other  method,  except  only 
that  of  descent. 

This  is  a  rule  almost  peculiar  to  our  own  laws,  and  those 
of  a  similar  original.  For  it  was  entirely  unknown  among 
the  Jews,  Greeks,  and  Romans :  none  of  whose  laws  looked 
any  farther  than  the  person  himself  who  died  seised  of  the 
estate ;  but  assigned  him  an  heir,  without  considering  by 
what  title  he  gained  it,  or  fi'om  what  ancestor  he  derived  it. 
But  the  law  of  Normandy  (I)  agrees  with  our  law  in  this 


Origin  of  this 
rule. 


{k)  Co.  Litt  12. 


(/)  Gr.  ComtiUA,  c  25. 


(25)  The  custom  of  pineikind  ex- 
tends to  collateral ;  so  that,  if  one 
brother  die  without  issuey  all  his  other 
brothers  shall  succeed  equally.  (Ro- 
bins, on  Gavelk.  book  i.  ch.  6.)  But, 
the  custom  of  borough  Engliah  does 
not  extend  to  collaterals  ;  and  there- 
fore, on  the  death  of  one  brother, 
lands  of  that  tenure  shall  not  go  to  the 
youngest  brother,  without  a  special 
custom.  (Ibid.)  It  is  probable,  how- 
ever, that  tenures  in  gavelkind  and 
in  borough  English  will  be  abolished 
during  tlie  present  session  (1836). 
A  bill  has  been  introduced  into  the 
House  of  Commons,  the  object  of 
which  is  to  enact,  that  all  freehold 
lands  now  held  subject  to  customary 
modes  of  descent,  shall,  hereafter,  be 
held  in  free  and  common  socage. 

(26)  Mr.  Christian  observes,  that 
'*  to  be  of  the  blood  of  Geoffrey,  is 
either  to  be  immediately  descended 
from  him,  or  to  be  descended  from  the 
same  couple  of  common  ancestors. 
Two  persons  are  eomanguinei,  or  are 


of  the  blood  (that  is,  whole  blood)  of 
each  other,  who  are  descended  from 
the  same  two  ancestors. 

"  The  heir  and  ancestor  must  not 
only  have  two  common  ancestors  with 
the  original  purchasor  of  the  estate, 
but  must  have  two  common  ancestors 
with  each  other ;  and  therefore,  if  the 
son  purchases  lands,  and  dies  without 
issue,  and  it  descends  to  any  heir  on 
the  pnt  of  the  fiither,  if  the  line  of  the 
father  should  afterwards  become  ex- 
tinct, it  cannot  pass  to  the  line  of  the 
mother.  (Hale's  Hist.  C.  L.  246; 
49  E.  3,  12.)  And,  for  the  same  rea- 
son, if  it  should  descend  to  the  line  of 
any  female,  it  can  never  afterwards, 
upon  failure  of  that  line,  be  transmit- 
ted to  the  line  of  any  other  female ; 
for,  according  to  the  next  rule,  vir. 
the  sixth,  the  heir  of  the  person  Isst 
seised  must  be  a  collateral  kinsman  of 
the  whole  blood." 

[But  now,  as  to  this  last  point,  see 
the  statute  cited  a»/e,  in  the  note  to 
p.  200. — Ed.] 
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respect :  nor  indeed  is  that  agreement  to  be  wondered  at, 
since  the  law  of  descents  in  both  is  of  feodal  original ;  and 
this  rule  or  canon  cannot  otherwise  be  accounted  for  than  by 
recurring  to  feodal  principles. 

When  feuds  first  began  to  be  hereditary,  it  was  made  a  Formerly,  it  wm 
necessary  qualification  of  the  heir,  who  would  succeed  to  a  ^^'^^•^^c. 
fend,  that  he  should  be  of  the  blood  of,  that  is,  lineally  de-  feud  should  be 
*8cended  from,  the  first  feudatory  or  purchaser.     In  conse-  Kend^frmn 
quence  whereof,  if  a  vassal  died  seised  of  a  feud  of  his  own  tory; 
acquiring,  or  feudum  novum,  it  could  not  descend  to  any    [  *  221  ] 
but  his  own  ofispring ;  no,  not  even  to  his  brother,  because 
he  was  not  descended,  nor  derived  his  blood,  from  the  first 
acquirer.     But  if  it  was  feudum  antiquum^  that  is,  one  de^ 
scended  to  the  vassal  from  his  ancestors,  then  his  brother, 
or  such  other  collateral  relation  as  was  descended  and  de- 
rived  his  blood  from   the  first   feudatory,  might  succeed 
to  such  inheritance.    To  this  purpose  speaks  the  following 
rule :  **frater  Jrairi,  sine  legitimo  hcsrede  dejiincto,  in  be- 
neficio  quod  eorum  patris  fuit,  succedat :  sin  auiem  unus 
efratribus  a  domino  feudum  acceperit,  eo  defuncto  sine 
legitimo  hierede,  frater  ejus  in  feudum  non  succedit"  (m). 
The  true  feodal  reason  for  which  rule  was  this :  that  what 
was  given  to  a  man,  for  his  personal  service  and  personal 
merit,  ought  not  to  descend  to  any  but  the  heirs  of  his  per- 
son.    And  therefore,  as  in  estates-tail,  (which  a  proper  feud 
very  much  resembled,)  so  in  the  feodal  donation,  '*  nomen 
**  hceredis,  in  prima  investiiura  expressum,  tantum  ad  de- 
**  scendentes  ex  corpore  primi  vasalli  extenditur ;   et  non 
**  ad  collaterales,  nisi  ex  corpore  primi  vasalli  sive  stipitis 
"  descendant"  (n) :  the  will  of  the  donor,  or  original  lord, 
(when  feuds  were  turned  from  life  estates  into  inheritances,) 
not  being  to  make  them  absolutely  hereditary,  like  the  Ro- 
man allodium,  but  hereditary  only  sub  modo  ;  not  hereditary 
to  the  collateral  relations,  or  lineal  ancestors,  or  husband, 
or  wife  of  the  feudatory,  but  to  the  issue  descended  from  his 
body  only. 

However,  in  process  of  time,  when  the  feodal  rigour  was  but.  in  proee« 
in  part  abated,  a  method  was  invented  to  let  in  the  coUa-  ^  iSatjoM 
teral  relations  of  the  grantee  to  the  inheritance,  by  grant-  ^®'* 
ing  him  a  feudum  novum  to  hold  ut  feudum  antiquum; 

(m)  1  Feud.  1,  s.  2.  (»)  Crag.  1.  1,  t.  9,  s.  36. 
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that  is,  with  all  the  qualities  annexed  of  a  feud  derived 
from  his  ancestors ;  and  then  the  collateral  relations  were 
admitted  to  succeed  even  in  infinitum,  because  they  might 
have  been  of  the  blood  of,  that  is  descended  from,  the 
[  *  222  ]  first  imaginary  purchasor.  For,  ^since  it  is  not  ascertained 
in  such  general  grants,  whether  this  feud  shall  be  held  ui 
feudum  patemum,  or  feudumamtum,  but  utfeudum  antiguum 
merely;  as  a  feud  of  indefinite  antiquity;  that  is,  since 
it  is  not  ascertained  from  which  of  the  ancestors  of  the 
grantee  this  feud  shall  be  supposed  to  have  descended ;  the 
law  will  not  ascertain  it,  but  will  suppose  any  of  his  an- 
cestors, pro  re  nata,  to  have  been  the  first  purchasor:  and 
therefore  it  admits  any  of  his  collateral  kindred  (who  have 
the  other  necessary  requisites)  to  the  inheritance,  because 
every  collateral  kinsman  must  be  descended  from  some  one 
of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of 
this  kingdom ;  for  there  is  now  in  the  law  of  England  no 
such  thing  as  a  grant  of  ^feudum  novtun,  to  be  held  ut  no- 
vum (27) ;  unless  in  the  case  of  a  fee- tail,  and  there  we  see 
that  this  rule  is  strictly  observed,  and  none  but  the  lineal 
descendants  of  the  first  donee  (or  purchasor)  are  admitted ; 
but  every  grant  of  lands  in  fee-simple  is  with  us  Rfeudum 
novum  to  be  held  ut  antiquum,  as  a  feud  whose  antiquity  is 
indefinite :  and  therefore  the  collateral  kindred  of  the  gran- 
tee, or  descendants  from  any  of  his  lineal  ancestors,  by 


The  natare  of 
all  grants  of 
fee-simple  es- 
Utesinthia 
kingdom. 


(27)  Mr.  Preston,  (in  his  Treat,  on 
Est.  Vol.  I.  p.  4690  qvAlifies  the  die- 
turn  in  the  text.  Mr.  Preston  puts 
the  case  of  a  conveyance  to  a  man  who 
is  a  bastard,  and  who  cannot,  accord- 
ing to  our  law,  be  supposed  to  have 
any  blood  of  inheritance  in  him :  (see 
poit,  p.  247 :)  yet  he  may  purchase  a 
fee  ;  and  is  he  to  hold  it  ut  feudum 
antiquum  7  He  can  have  no  collateral 
kindred,  (recognised  as  such  by  law,) 
nor  any  descendants  from  any  lineal 
ancestors,  to  be  benefited  by  the  fiC' 
tion.  (See  the  next  note,  and  /»of ^,  p. 
249.)  Can  a  feud  be  presumed  to  have 
descended  paternally  (which  is  the 
presumption  as  to  every  feud  taken  ut 
antigftum,  see  Watk.  on  Desc.  168,) 


when  it  is  purchased  by  one  whom  tiie 
law  holds  to  be  nulliuiJUiu9  f 

Sinee  this  note  was  first  published, 
the  statate  of  3  &  4  Gnl.  IV.  c  106, 
has  been  passed,  for  the  amendment 
of  the  law  of  inheritance.  By  the  se- 
cond section  of  that  statute  it  is  en- 
acted,- that  the  person  last  entitled  to 
any  lands  shall  be  considered  to  have 
been  the  purchaser  thereof,  unless  the 
contrary  be  proved :  and  if  such  proof 
is  given,  then  the  last  person  from 
whom  the  land  shall  be  proved  to  have 
been  inherited  shall  be  considered  to 
have  been  the  purchaser.  This  puts 
an  end  to  the  fiction  oi  ftuda  nova 
to  be  holden  ut  antiqua. 
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whom  the  lands  might  have  possibly  been  purchased,  are 
capable  of  being  called  to  the  inheritance. 

Yet,  when  an  estate  hath  really  descended  in  a  course  of  ^^«"  *i^<^^« 

^  •'  uMM  defoended  in 

inheritance  to  the  person  last  seised,  the  strict  rule  of  the^f^un^of^or 

■  heiitanoe  to  the 

feodal  law  is  still  obserred ;  and  none  are  admitted,  but  the  ^^SSd^^^  ^ 
heirs  of  those  through  whom  the  inheritance  hath  passed :  for  rule  of  thefeodai 

-  ^®  *^  Iftw  is  ttill  ob- 

all  others  have  demonstrably  none  of  the  blood  of  the  first  lerred. 
purchasor  in  them,  and  therefore  shall  never  succeed.  As, 
if  lands  come  to  John  Stiles  by  descent  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  such)  shall  ever  be  his 
heir  of  these  lands ;  and  vice  versd,  if  they  descended  from 
his  father  Oeoffrey  Stiles,  no  relation  of  his  mother  (as  such) 
shall  ever  be  admitted  thereto ;  for  his  father's  kindred  have 
none  of  his  mother's  blood,  nor  have  his  mother's  relations 
any  share  of  his  father's  blood.  And  so,  if  the  estate  de- 
scended from  his  father's  father,  George  Stiles,  the  relations 
of  *his  father's  mother,  Cecilia  Kempe,  shall  for  the  same  [  *  2^  ] 
reason  never  be  admitted,  but  only  those  of  his  father's 
fiither  (28).  This  is  also  the  rule  of  the  French  law  (o), 
which  is  derived  from  the  same  feodal  fountain. 

Here  we  may  observe,  that  so  far  as  the  feud  is  really  J^^*^?"** 
antiquum,  the  law  traces  it  back,  and  will  not  suffer  any  ^^^^^^^ 
to  inherit  but  the  blood  of  those  ancestors,  from  whom  wood ofUiem- 

'  cettoTs  firom 

the  feud  was  conveyed  to  the  late  proprietor.     But  when,  ^^om it™ 

!#..•  •  n      t  .^.  conyeyed  to  the 

through  length  of  time,  it  can  trace  it  no  farther;  as,  if  it  be  ute  proprietor. 
not  known  whether  his  grandfather,  George  Stiles,  inherited 
it  from  his  father,  Walter  Stiles,  or  his  mother,  Christian 
Smith ;  or,  if  it  appear  that  his  grandfather  was  the  first 
grantee,  and  so  took  it  (by  the  general  law)  as  a  feud  of  in- 
definite antiquity ;  in  either  of  these  cases  the  law  admits 
the  descendants  of  any  ancestor  of  George  Stiles,  either  pa- 
ternal or  maternal,  to  be  in  their  due  order  the  heirs  to  John 

(o)  Domat,  part  2,  pr. 


(2S)  Mr.  Chriitiaii  obsenref ,  that 
*'1ieiice  the  expression  heir  at  law, 
must  always  be  used  with  a  reference 
to  a  specific  estate ;  for,  if  an  only 
cMld  has  taken  by  descent  an  estate 
from  his  fiitfaer,  and  another  from  his 
mother,  opon  his  death  without  issue, 
these  estates  wiU  descend  to  two  dif- 

▼OL.  II. 


frrent  persons :  so  also,  if  his  two 
grandfrthers  and  two  grandmothers 
had  each  an  estate,  which  descended 
to  his  Ikther  or  mother,  whom  I  sup- 
pose also  to  be  only  children,  then,  as 
before,  these  four  estates  wiU  descend 
to  fonr  different  heirs.*' 

A    A 
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Tlic  (general 
principle  upon 
which  the  law  of 
colluterul  inhe- 
ritances de- 
))end4. 


Stiles  of  this  estate ;  because,  in  the  fii*st  case,  it  is  really 
uncertain,  and,  in  the  second  case,  it  is  supposed  to  be  un- 
certain, M^hether  the  grandfather  derived  his  title  from  the 
part  of  his  father  or  his  mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends ;  that,  upon  failure 
of  issue  in  the  last  proprietor,  the  estate  shall  descend  to 
the  blood  of  the  first  purchasor ;  or,  that  it  shall  result  back 
to  the  heirs  of  the  body  of  that  ancestor  from  whom  it 
either  really  has,  or  is  supposed  by  fiction  of  law  to  have 
originally  descended :  according  to  the  rule  laid  down  in  the 
year  books  (p),  Fitzherbert  {q\  Brook  (r),  and  Hale  («), 
''  that  he  who  would  have  been  heir  to  the  father  of  the 
deceased"  (and,  of  course,  to  the  mother,  or  any  other  real 
or  supposed  purchasing  ancestor)  ''shall  also  be  heir  to 
the  son ;"  a  maxim,  that  will  hold  universally,  except  in 
the  case  of  a  brother  or  sister  of  the  half  blood,  which 
exception  (as  we  shall  see  hereafter)  depends  upon  very 
special  grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of  evi- 
dence, calculated  to  investigate  who  the  purchasing  ancestor 
[  *224  ]  was;  which  Hnfeudis  vere  antiquis  has  in  process  of  time 
been  forgotten,  and  is  supposed  so  to  be  in  feuds  that  are 
held  ut  antiquis, 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  person  last  seised  must  be  his  next  collateral 
kinsman,  of  the  whole  blood  (29). 


VI.  The  colla- 
teral heir  of  the 
person  laat  seised 
must  be  his  next 
collateral  kins- 
man, of  the 
whole  blood ; 


{p)  M.  12  Edw.  IV.  14. 
{q)  Abr.  t.  Discent,  2. 


(r)  Ibid.  38. 

(#)  H.  C.  L.  243. 


(29)  There  is  obvious  injustice  in 
one  of  the  consequences  deduced  from 
that  legal  fiction,  by  which  lands  held 
in  fee-simple,  however  notorious  their 
recent  purchase,  are  considered  as  a 
feud  of  which  the  antiquity  is  indefi- 
nite. The  exclusion,  in  every  case, 
indiscriminately,  of  the  half  blood  of 
the  party  last  seised,  by  the  adoption 
of  this  doctrine,  is  a  barbarous  griev- 
ance ;  its  most  anzioufi  apologists,  (at 
the  head  of  whom,  in  pofait  of  ability, 
our  author  may  be  mnked,)  are  com- 
pelled to  admit,  that  the  doctrine  de- 


pends altogether  upon  "  a  very  fine- 
spun and  subtle  nicety,''  and  that,  '*  in 
some  instances,  the  practice  is  carried 
further  than  even  the  principle  upon 
which  it  goes  wiU  warrant."  It  is  so, 
indeed  ;  for,  if  it  be  true,  that  "  it  is 
a  misapprehension  to  consider  the  ex- 
clusion of  the  half  blood  in  the  light 
of  a  rule  of  descent,  when  it  is  rather 
a  rule  of  evidence ;''  what  must  we 
think  of  that  rule,  as  a  rule  of  evi- 
denoe,  forsooth,  which  frequently  ope« 
rates  in  direct  opposition  to  certain 
and  notorious  finet,  and  to  actual  de- 
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Firat^  be  must  be  bis  next  collateral  kinaman,  eitber  per-  either  penonaiiy 
sonally  or  jure  repreientatwnis  (30) ;  wbicb  proximity  is  tatMm^ 
reckoned  according  to  tbe  canonical  degrees  of  consan- 
guinity before  mentioned.  Therefore,  tbe  brotber  being  in 
the  first  degree,  be  and  his  descendants  shall  exclude  the 
uncle  and  bis  issue,  who  is  only  in  tbe  second.  And  herein 
consists  tbe  true  reason  of  tbe  different  methods  of  com- 
puting tbe  degrees  of  consanguinity  (31 ),  in  tbe  civil  law  on 
the  one  band,  and  in  tbe  canon  and  common  laws  on  tbe 
other.  The  civil  law  regards  consanguinity  principally  with 
respect  to  successions,  and  therein  very  naturally  considers 
only  the  person  deceased,  to  whom  the  relation  is  claimed : 
it  therefore  counts  the  degrees  of  kindred  according  to  the 
number  of  persons  through  whom  the  claim  must  be  derived 
from  him ;  and  makes  not  only  his  great  nephew  but  also 
bis  first  cousin  to  be  both  related  to  him  in  the  fourth  de- 
gree ;  because  there  are  three  persons  between  him  and  each 
of  them.  Tbe  canon  law  regards  consanguinity  principally 
with  a  view  to  prevent  incestuous  marriages,  between  those 
who  have  a  large  portion  of  the  same  blood  running  in  their 
respective  veins ;  and  therefore  looks  up  to  the  author  of 
that  blood,  or  tbe  common  ancestor,  reckoning  the  degrees 

monstration  of  tiie thing  to  be  proved?  only  applicable  with  propriety  there- 

An  absnrdity  bo  groii,  and  which  so  to,  ic,  in  the  present  state  of  society, 

often  produces  remits  of  the  most  dii-  a  discredit  to  our  legal  code.    (See 

tressing  kipd,  is  an  opprobrinm  that  po9t^  the  note  to  p.  22S.) 

ought,  surely,  to  be  remoyed;  eren  The  present  writer  has  submitted 

if,  in  adherence  to  feudal  principles,  this  question  to  the  consideration  of 

and  in  order  to  keep  estates  in  a  line  the  commission  sitting  for  the  inves- 

of  descent  from  the  first  purchaser,  a  tigation  of  the  law  of  real  property. 

rule  of  probability  should  still  be  held  (See  mUet  p.  210,  note.) 

sufficient  to  exclude  the  half  blood.  The  grierances  complained  of  in 

whenever  that  probability  is  not  refut-  this  note    have  been  removed  since 

ed.    But  it  may  be  safbly  oontendedi  its  first  publication,  by  the  statute  of 

the  exclusion  of  the  half  blood  from  3  &  4  Gnl.  IV.  c.  106, 

the  right  of  inheritance,  and  the  pre-  (30)  Mr.  Christian  says,  "  this  is 

ferenoe  of  a  remote  kinsman  of  the  onlj  true  in  the  paternal  line ;  for, 

whole  blood,  is,  at  the  present  day,  when  the  paternal  and  maternal  lines 

altogether  a  wanton  hardship  :  it  had  are  both  admitted  to  the  inheritance, 

a  meaning   when  applied   to   effect  the  most  remote  collateral  kinsman  ex 

feudal  purposes  ;  but  its  advantages^  parte  patemd,  will  inherit  before  the 

•ach  as  they  were,  ceased  when  the  ikeaxeat  ex  parte  maiemd.  Seep.  236, 

feudal  system  was  overthrown :  con-  pott*** 

tinned  adherence  to  a  coUateial  rule  (31)  See  ante,  pp.  206, 207,  and  the 

framed  in  support  of  that  system,  and  notes  thereto. 

A   A  2 
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from  him:  so  that  the  great  nephew  is  related  'in  the 
third  canonical  degree  to  the  person  proposed,  and  the 
first  cousin  in  the  second;  the  former  being  distant 
three  degrees  from  the  common  ancestor/  (the  father 
of  the  propositusy)  and  therefore  deriving  only  one  fourth 
of  his  blood  from  the  same  fountain  ;  the  latter,  and 
also  the  propositus  himself,  being  each  of  them  distant  only 
two  degrees  from  the  common  ancestor  (the  grandfather  of 
each),  and  therefore  having  one  half  of  each  of  their  bloods 
the  same.  The  common  law  regards  consanguinity  princi- 
pally with  respect  to  descents ;  and,  having  therein  the  same 
[  *  225  ]  object  in  view  as  the  civil,  it  may  seem  as  if  it  ought  *to  pro- 
ceed according  to  the  civil  computation.  But,  as  it  also  re- 
spects the  purchasing  ancestor,  from  whom  the  estate  was 
derived,  it  therein  resembles  the  canon  law,  and  therefore 
counts  its  degrees  in  the  same  manner.  Indeed,  the  desig- 
nation of  person,  (in  seeking  for  the  next  of  kin,)  will  come 
to  exactly  the  same  end,  (though  the  degrees  will  be  dif- 
ferently numbered,)  whichever  method  of  computation  we 
suppose  the  law  of  England  to  use ;  since  the  right  of  repre- 
sentation, of  the  parent  by  the  issue,  is  allowed  to  prevail 
in  infinitum  (32).  This  allowance  was  absolutely  neces- 
sary, else  there  would  have  frequently  been  many  claimants 
in  exactly  the  same  degree  of  kindred ;  as,  for  instance, 
uncles  and  nephews  of  the  deceased ;  which  multiplicity, 
though  no  material  inconvenience  in  the  Roman  law  of 
partible  inheritances,  yet  would  have  been  productive  of 
endless  confusion  where  the  right  of  sole  succession,  as  with 
us,  is  established.  The  issue  or  descendants  therefore  of 
John  Stiles's  brother  are  all  of  them  in  the  first  de^ee  of 
kindred  with  respect  to  inheritances,  those  of  his  uncle  in 


(32)  Mr.  Christian  conceiTes,  that 
''  the  tme  and  only  waj  of  ascertain- 
ing an  heir-at-law  in  any  line  or 
branch,  is  by  the  representation  of  bro- 
thers or  sisters  in  each  generation,  and 
that  the  introduction  of  the  computa- 
tion of  kindred,  either  by  the  canon 
or  civil  law,  into  a  treatise  upon  de- 
scents, may  perplex  and  can  never 
assist ;  for  if  we  refer  this  sixth  rule 
either  to  the  civil  or  canon  law,  it  wiU 
in  many  instances  be  erroneous.     It 


is  certain  that  a  great-grandson  of  the 
father's  brother  will  inherit  before  a 
son  of  the  grandfather's  brother ;  yet 
the  latter  is  the  next  eoUateral  kinS' 
man  according  to  both  the  canon  and 
civil  computation  ;  for  the  fbrmer  is 
in  the  fourth  degree  by  the  canon,  and 
the  sixth  by  the  civil- law  ;  the  Utter 
is  in  the  third  by  the  canon,  and  the 
fifth  by  the  civil ;  but  in  the  descent 
of  real  property  the  former  must  be 
preferred." 
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the  second,  and  those  of  his  great  uncle  in  the  third; 
as  their  respective  ancestors,  if  livingi  would  have  been ; 
and  are  severally  called  to  the  succession  in  right  of  such 
their  representative  proximity. 

The  right  of  representation  beine  thus  established,  the  Oa  failure  of 
lormer  part  of  the  present  rule  amounts  to  this  ;  that,  on  son  last  aei^d, 
failure  of  issue  of  the  person  last  seised,  the  inheritance  shaiideflcend  to 
shall  descend  to  the  other  subsisting  issue  of  his  next  im- next  immediate 
mediate  ancestor.    Thus,  if  John  Stiles  dies  without  issue, 
his  estate  shall  descend  to  Francis  his  brother,  or  his  re- 
presentatives ;  he  being  lineally  descended  from  Geoffrey 
Stiles,  John's  next  immediate  ancestor  or  father.      On 
failure  of  brethren  or  sisters,  and  their  issue,  it  shall  de- 
scend to  the  uncle  of  John  Stiles,  the  lineal  descendant  of 
his  grandfather  George,  and  sp  on  in  infinitum.    Very  si- 
milar to  which  was  the  law  of  inheritance  among  the  an- 
cient Germans,  our  progenitors  :  "  luBredes  sticcessaregque, 
wi  cuique  Uberi,  et  nuUtun  testamentum :  si  liberi  non  sunt^ 
proonmus  gradui  in  possessianeffratres,  patrui,  avunctdi"  (t). 

^Now  here,  it  must  be  observed,  that  the  lineal  ancestors,  TheUneai  an- 
though  (according  to  the  first  rule,)  incapable  themselves  of  i^l!^te?haii. 
succeeding  to  the  estate,  because  it  is  supposed  to  have  al-  i^g^^yettV' 
ready  passed  them,  are  yet  the  common  stocks  from  which  w°which  the 
the  next  successor  must  spring.    And  therefore,  in  the  Jew-  mut  sj^^^' 
ish  law,  which  in  this  respect  entirely  corresponds  with    [  *226  ] 
ours  (u),  the  father  or  other  lineal  ancestor  is  himself  said 
to  be  the  heir,  though  long  since  dead,  as  being  represented 
by  the  persons  of  his  issue ;  who  are  held  to  succeed  not 
in  their  own  rights,  as  brethren,  uncles,  &c.,  but  in  right 
of  representation,  as  the  offspring  of  the  father,  grandfather. 
Sec.  of  the  deceased  (to).    But,  though  the  common  ances- 
tor be  thus  the  root  of  the  inheritance,  yet  with  us  it  is  not 
necessary  to  name  him  in  making  out  the  pedigree  or  de- 
scent.   For  the  descent  between  two  brothers  is  held  to 
be  an  immediate  descent ;  and  therefore  title  may  be  made 
by  one  brother  or  his  representatives  to  or  through  another, 
without  mentioning  their  common  father  (x)  (33).  If  Geoffrey 

(0  Tacitus,  demor.  Germ.  21.  (x)  1  Sid.  196;  1  Ventr.  423;  1 

(if)  Numb.  c.  27.  Lev.  60  ;  12  Mod.  619. 

(w)  Selden  de  race.  Ebr.  c.  12. 

'<33)  See  a»/e,  the  note  to  p.  208. 
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Stiles  hath  two  HonB,  John  and  Francis,  Francis  may  claim 
as  heir  to  John  without  naming  their  father  Geffrey ;  and 
so  the  son  of  Francis  may  claim  as  cousin  and  heir  to  Mat- 
thew the  son  of  John,  without  naming  the  grandfather;  viz. 
as  son  of  Francis,  who  was  the  brother  of  John,  who  was 
the  father  of  Matthew.  But  though  the  common  ancestors 
are  not  named  in  deducing  the  pedigree,  yet  the  law  still 
respects  them  as  the  fountains  of  inheritable  blood ;  and 
therefore,  in  order  to  ascertain  the  collateral  heir  of  John 
Stiles,  it  is  first  necessary  to  recur  to  his  ancestors  in  the 
first  degree ;  and,  if  they  have  left  any  other  issue  besides 
John,  that  issue  will  be  his  heir.  On  de&ult  of  such,  we 
must  ascend  one  step  higher,  to  the  ancestors  in  the  second 
degree,  and  then  to  those  in  the  third,  and  fourth,  and  so 
upwards,  in  infinitum;  till  some  couple  of  ancestors  be 
found,  who  have  other  issue  descending  from  them  besides 
the  deceased,  in  a  parallel  or  collateral  line.  Frotn  these 
ancestors  the  heir  of  John  Stiles  must  derive  his  descent ; 
and  in  such  derivation  the  same  rules  must  be  observed, 
[  '*227  ]  with  regard  to  sex,  ^primogeniture,  and  representation, 
that  have  before  been  laid  down  with  regard  to  lineal  de*- 
scents  from  the  person  of  the  last  proprietor. 
The  heir  mtut  But,  sccondly,  the  heir  need  not  be  the  nearest  kinsman 
kinsman  of  the  absolutcly,  but  ouly  sub  modo ;  that  is,  he  must  be  the 
nearest  kinsman  of  the  whole  blood ;  for  if  there  be  a  much 
nearer  kinsman  of  the  hcUf  blood,  a  distant  kinsman  of  the 
whole  blood  shall  be  admitted,  and  the  other  entirely  ex- 
cluded; nay,  the  estate  shall  escheat  to  the  lord,  sooner 
than  the  half  blood  shall  inherit. 
that  is,  one  de-  A  kiusman  of  the  whole  blood  is  he  that  is  derived,  not 
the  same  coapie  ouly  from  the  sumc  auccstof,  but  from  the  same  couple  of 
o  ances  rs .  j^icestors.  For,  US  evcry  man's  own  blood  is  compounded 
of  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
of  the  whole  or  entire  blood  with  another,  who  hath,  so  far 
as  the  distance  of  degrees  will  permit,  all  the  same  ingre^ 
dients  in  the  composition  of  his  blood  that  the  other  hath. 
Thus,  the  blood  of  John  Stiles  being  composed  of  those 
of  Geoffrey  Stiles  his  father,  and  Lucy  Baker  his  mother, 
therefore  his  brother  Francis,  being  descended  from  both 
the  same  parents,  hath  entirely  the  same  blood  with  John 
tile hiif'biood ^  Stiles;  or  he  is  his  brother  of  the  whole  blood.  But  if, 
[^ach  other**     ^^^^^  *^^  death  of  Gcoffrcy,  Lucy  Baker  the  mother  marries 
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a  second  husband,  Lewis  Oay,  and  hatb  issue  by  him ;  the 
blcxxl  of  this  issue,  being  compounded  of  the  blood  of  Lucy 
Baker,  (it  is  true,)  on  the  one  part,  but  that  of  Lewis  Oay, 
(instead  of  Geoffrey  Stiles,)  on  the  other  part,  it  hath  there- 
fore only  half  the  same  ingredients  with  that  of  John  Stiles; 
so  that  he  is  only  his  brother  of  the  half  blood,  and  for  that 
reason  they  shall  never  inherit  to  each  other.    So  also,  if 
the  father  has  two  sons,  A.  and  B.,  by  different  venters  or 
wives;  now  these   two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  shall  never  inherit  to  each  other, 
but  the  estate  shall  rather  escheat  to  the  lord.     Nay,  even 
if  the  father  dies,  and  his  lands  descend  to  his  eldest  son  A., 
who  enters  thereon,  and  dies  seised  (34)  without  issue ;  still 
B.  shall  not  be  heir  to  this  estate,  because  he  is  only  of  the 
half  blood  to  A.,  the  person  last  seised :  but  it  shall  descend 
to  a  sister  (if  any)  of  the  whole  blood  to  A. :  for,  in  such 
cases,  the  maxim  is,  that  the  seisin  or  possessiofratrisfacii 
sororem  esse  hceredem.     Yet,  had  A.  died  without  entry, 
then  B.  might  have  inherited;  not  as  *heir  to  A.  his  half   [  *228  ] 
brother,  but  as  heir  to  their  common  father,  who  was  the 
person  last  actually  seised  (y)  (35)  (36). 

This  total  exclusion  of  the  half  blood  from  the  inheri-Ro&sonsofthu 

.  i*i<  i*A  t>ii<i  exclusion  of  the 

tance,  bemg  almost  pecuuar  to  our  own  law,  is  looked  upon  hair  biooa. 
as  a  strange  hardship  by  such  as  are  unacquainted  with  the 
reasons  on  which  it  is  grounded.     But  these  censures  arise 
from  a  misapprehension  of  the  rule,  which  is  not  so  much  to 
be  considered  in  the  light  of  a  rule  of  descent,  as  of  a  rule 

(y)  2  Hale,  H.  C.  L.  120. 


(34)  It  has  been  held  a  standing 
role  of  law,  that  nonjtu,  aed  teintuif 
/aeit  ttipitem :  in  other  words,  that 
Qo  one  can  be  heir  to  any  land  of  his 
ancestor's,  of  which  land  the  ancestor 
was  not  actually  seised :  (see,  however, 
mUtf  the  notes  to  pp.  128,  209 :)  and 
that  no  incorporeal  hereditaments  can 
be  dertred  from  any  ancestor,  who 
had  not  obtained  therein  what  as  to 
such  subjects  is  deemed  eqnrralent  to 
corporal  seisin.  (See  antef  p.  209, 
with  the  notes  thereto.) 

(35)  And  the  descent  (in  the  case 
put  in  the  text,)  even  nnder  the  ohi 


law,  would  have  been  considered  as 
immediate  from  the  father  to  B.  the 
youngest  son.  (Reeve  v.  MaMer^  W. 
Jones,  362.) 

(36)  Mr.  Christian  observes,  that 
"  of  reversions,  remainders,  and  ex- 
ecutory devises,  there  can  be  no  seisin 
or  po$nmo  /rairU.**  [This  is  very 
dear :  of  an  estate  which  is  not  an 
estate  in  possession,  there  cannot 
possibly  be  a  potaeetio  fitttrie,  (See 
on/tf,  pp.  165,  175,  and  the  note  to 
the  page  last  cited  :  as  also  the  note 
to  p.  209.)~Ed.] 
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of  evidence  (37) ;  an  auxiliary  rulei  to  carry  a  former  into 
execution.  And  here  we  must  again  remember,  that  the 
great  and  most  universal  principle  of  collateral  inheritances 
being  this,  that  the  heir  to  ^feudum  antiquum  must  be  of 
the  blood  of  the  first  feudatory  or  purchasor,  that  is,  derived 
in  a  lineal  descent  from  him  ;  it  was  originally  requisite,  as 
upon  gifts  in  tail  it  still  is,  to  make  out  the  pedigree  of  the 
heir  from  the  first  donee  or  purchasor,  and  to  shew  that 
such  heir  was  his  lineal  representative.  But  when,  by 
length  of  time  and  a  long  course  of  descents,  it  came  (in 
those  rude  and  unlettered  ages)  to  be  forgotten  who  was 
really  the  first  feudatory  or  purchasor,  and  thereby  the  proof 
of  an  actual  descent  firom  him  became  impossible ;  then  the 
law  substituted  what  Sir  Martin  Wright  (2;)  calls  a  reasonr 
able,  in  the  stead  of  an  impomble,  proof:  for  it  remits  the 
proof  of  an  actual  descent  from  the  first  purchasor ;  and 
only  requires  in  lieu  of  it,  that  the  claimant  be  next  of  the 
whole  blood  to  the  person  last  in  possession,  (or.derived 
from  the  same  couplb  of  ancestors,)  which  will  probably 
answer  the  same  end  as  if  he  could  trace  his  pedigree  in  a 
direct  line  from  the  first  purchasor.  For  he  who  is  my 
kinsman  in  the  whole  blood  can  have  no  ancestors  beyond 
or  higher  than  the  common  stock,  but  what  are  equally  my 
ancestors  also ;  and  mine  are  vice  versd  his :  he  therefore  is 
very  likely  to  be  derived  from  that  unknown  ancestor  of 
mine,  from  whom  the  inheritance  descended.  But  a  kins- 
man of  the  half  blood  has  but  one  half  of  his  ancestors 
above  the  common  stock  the  same  as  mine ;  and  therefore 
there  is  not  the  same  probability  (38)  of  that  standing  re- 

(i)  Tenures,  186. 


(37)  See  ante,  the  note  to  p.  224. . 

(38)  Thifl  reason  will  be  found  on 
examination  to  be  unsatisfactory,  and 
indeed  not  to  be  founded  in  truth.  It 
is  not  true,  that  in  all,  or  even  in  most 
cases,  there  is  a  greater  probability 
that  a  kinsman  of  the  whole  blood  is 
derived  from  the  blood  of  the  first  pur- 
chaser, than  a  kinsman  of  the  half 
blood ;  or  that  a  l""«»"fn  of  the  half 
blood  has  in  aU,  or  even  in  most  cases, 
fewer  common  ancestors  of  the  person 


last  seised,  than  a  kinsman  of  the 
whole  blood.  My  brother  of  the  half 
blood,  (the  issue  of  my  father,)  has  one 
ancestor,  (my  father,)  more  in  common 
with  me,  than  my  unde  of  the  whole 
blood ;  several  more  than  my  great- 
nnde,  (wee  poet,  page  231,)  and  more, 
almost  innumerably  more,  than  the 
descendants  of  my  paternal  grand- 
mother's maternal  grandfather.  Yet 
all  these  may  inherit  an  estate  de- 
scended to  me  from  my  father,  and 
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qoisite  in  the  law,  that  he  be  derived  from  the  blood  of  the 
first  poTchasor. 

^o  illostrate  this  by  example.  Let  there  be  John  Stiles,  Example. 
and  Francis,  brothers,  by  the  same  father  and  mother,  and  [  *229 
another  son  of  the  same  mother  by  Lewis  Gray,  a  second 
hosband.  Now,  if  John  dies  seised  of  lands,  but  it  is  un* 
certain  whether  they  descended  to  him  from  his  father  or 
mother ;  in  this  case  his  brother  Francis,  of  the  whole  blood, 
is  qualified  to  be  his  heir;  for  he  is  sure  to  be  in  the  line  of 
descent  from  the  first  purchasor,  whether  it  were  the  line 
of  the  father  or  the  mother.  But,  if  Francis  should  die  be- 
fore John,  without  issue,  the  mother's  son  by  Lewis  Gray  (or 
brother  of  the  half  blood)  is  utterly  incapable  of  being  heir; 
for  he  cannot  prove  his  descent  from  the  first  purchasor, 
who  is  unknown,  nor  has  he  that  fair  probability  which  the 
law  admits  as  presumptive  evidence,  since  he  is  to  the  full 
as  likely  not  to  be  descended  from  the  line  of  the  first  pur- 
chasor, BB  to  be  descended ;  and  therefore  the  inheritance 
shall  go  to  the  nearest  relation  possessed  of  this  presump- 
tive proof,  the  whole  blood. 

And,  as  this  is  the  case  in  feudis  antiguis,  where  there  5^*2^^* 
really  did  once  exist  a  purchasing  ancestor,  who  is  forgotten ;  ^^{^^ 
it  is  also  the  case  in  feudis  novis  held  ut  antiquis,  where  the  J^  <*!  ^<^(^ 
purchasing  ancestor  is  merely  ideal,  and  never  existed  but 
only  in  fiction  of  law.     Of  this  nature  are  all  grants  of  lands 
in  fecHsimple  at  this  day,  which  are  inheritable  as  if  they 
descended  from  some  uncertain  indefinite  ancestor,  and  there- 
fore any  of  the  collateral  kindi-ed  of  the  real  modem  pur- 
chasor (and  not  his  own  ofispring  only)  may  inherit  them, 
provided  they  be  of  the  whole  blood  ;  for  all  such  are,  in 
judgment  of  law,  likely  enough  to  be  derived  from  this  in- 
definite ancestor:  but  those  of  the  half  blood  are  excluded, 
for  want  of  the  same  probability.      Nor  should  this  be 


] 


nont, 
cmHqms, 
an- 


purchased  by  him,  though  my  half 
brother,  the  ion  of  my  father,  the  ori- 
ginal  purchaser,  cannot  hnherit.  And 
it  is  plain,  the  law  does  not  consider 
the  point  as  hinging  upon  greater  or 
less  probability :  for  then  it  would  only 
poitpone  the  half  blood,  instead  of  ut- 
terly excluding  it,  so  that  land  shall 
rather  escheat  than  derolve  upon  a 


kinsman  of  the  half  blood.  (See  on/tf, 
p.  224,  note  (22).) 

This  note  is  partly  extracted  from 
the  MS.  already  mentioned  in  note  (6) 
to  p.  80,  as  supposed  to  be  penned  by 
a  noble  and  learned  Judge  still  living. 
[Since  this  note  was  first  published, 
the  Judge  alluded  to,  Lord  Redesdale, 
is  deceased.] 
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thought  hard,  that  a  brother  of  the  purchasor,  though  only 
of  the  half  blood,  must  thus  be  disinherited,  and  a  more 
remote  relation  of  the  whole  blood  admitted,  merely  upon  a 
supposition  and  fiction  of  law :  since  it  is  only  upon  a  like 
supposition  and  fiction,  that  brethren  of  purchasors  (whe~ 
ther  of  the  whole  or  half  blood)  are  entitled  to  inherit  at 
all ;  for  we  have  seen  that,  in  feudis  stride  noviSf  neither 
[  *  230  ]    brethren  nor  any  other  collaterals  were  admitted.  As  *ther&* 
fore  in  feudis  antiquis  we  have  seen  the  reasonableness  of 
ejccluding  the  half  blood,  if  by  a  fiction  of  law  B,feudum  wh 
vum  be  made  descendible  to  collaterals  as  if  it  w^Bfeudtam 
antiquum,  it  is  just  and  equitable  that  it  should  be  subject  to 
the  same  restrictions  as  well  as  the  same  latitude  of  descent. 
The  doctrine  of       Perhaps  by  this  time  the  exclusion  of  the  half  blood  does 
^^at^^o  sup"?''  not  appear  altogether  so  unreasonable  as  at  first  sight  it  is 
FilfpossibuSy^Jf  apt  to  do.     It  is  certainly  a  very  fine-spun  and  subtle  nicety : 
5cent?fom^tbe     but  cousideriug  the  principles  upon  which  our  law  is  found- 
flwt purchaaor.    ^^  j^  j^  ^^^  ^^  iujusticc,  uor  always  a  hardship;  since  even 

the  succession  of  the  whole  blood  was  originally  a  beneficial 
indulgence,  rather  than  the  strict  right  of  collaterals ;  and 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  are  rarely  abridged  of  any  right  which  they  could 
possibly  have  enjoyed  before.  The  doctrine  of  the  whole 
blood  was  calculated  to  supply  the  frequent  impossibility 
of  proving  a  descent  from  the  first  purchasor,  without  some 
proof  of  which  (according  to  our  fundamental  maxim)  there 
can  be  no  inheritance  allowed  of.  And  this  purpose  it 
answers,  for  the  most  part,  effectually  enough.  I  speak 
with  these  restrictions,  because  it  does  not,  neither  can  any 
other  method  answer  this  purpose  entirely.  For  though  all 
the  ancestors  of  John  Stiles,  above  the  common  stock,  are 
also  the  ancestors  of  his  collateral  kinsman  of  the  whole 
blood ;  yet,  unless  that  common  stock  be  in  the  first  degree, 
(that  is,  unless  they  have  the  same  father  and  mother,)  there 
will  be  intermediate  ancestors,  below  the  common  stock, 
that  belong  to  either  of  them  respectively,  from  which  the 
other  is  not  descended,  and  therefore  can  have  none  of  their 
blood.  Thus,  though  John  Stiles  and  hi»  brother  of  the 
whole  blood  can  each  have  no  other  ancestors  than  what  are 
in  common  to  them  both ;  yet  with  regard  to  his  uncle,  where 
the  common  stock  is  removed  one  degree  higher,  (that  is, 
the  grandfather  and  grandmother,)  one  half  of  John's  an- 
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cettoiB  will  not  be  the  ancestors  of  his  uncle :  his  patruu$, 
or  father's  brother,  derives  not  his  descent  from  John's  ma- 
ternal ancestors:   nor  his  (xinmcubUf  or  mother's  brother, 
*from  those  in  the  paternal  line.     Here  then  the  supply  of   [  *231  ] 
proof  is  deficient,  and  by  no  means  amounts  to  a  certainty: 
and  the  higher  the  common  stock  is  removed,  the  more 
will  even  the  probabihty  decrease.  But  it  must  be  observed, 
that  (upon  the  same  principles  of  calculation)  the  half  blood 
have  always  a  much  less  chance  to  be  descended  from  an 
unknown  indefinite  ancestor  of  the  deceased,  than  the  whole 
blood  in  the  same  degree.     As,  in  the  first  degree,  the  whole 
brother  of  John  Stiles  is  sure  to  be  descended  from  that  un- 
known ancestor ;  his  half  brother  has  only  an  even  chance, 
for  half  John's  ancestors  are  not  his.     So,  in  the  second 
degree,  John's  uncle  of  the  whole  blood  has  an  even  chance; 
bnt  the  chances  are  three  to  one  against  his  uncle  of  the 
half  blood,  for  three  fourths  of  John's  ancestors  are  not  his. 
In  like  manner,  in  the  third  degree,  the  chances  are  only 
three  to  one  against  John's  great  uncle  of  the  whole  blood, 
but  they  are  seven  to  one  against  his  great  uncle  of  the  half 
blood,  for  seven  eighths  of  John's  ancestors  have  no  con- 
nection in  blood  with  him.    Therefore,  the  much  less  pro- 
bability (39)  of  the  half  blood's  descent  from  the  first  pur- 
cfaasor,  compared  with  that  of  the  whole  blood,  in  the  several 
degrees,  has  occasioned  a  general  exclusion  of  the  half  blood 
in  all. 

But,  while  I  thus  illustrate  the  reason  of  excluding  the  5j5j****gje'h3f 
half  blood  in  general,  I  must  be  impartial  enough  to  own,  ^^^^^^^^^^ 
that,  in  some  instances,  the  practice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly 
when  a  kinsman  of  the  whole  blood  in  a  remoter  degree,  as 
the  uncle  or  great  uncle,  is  preferred  to  one  of  the  half 
blood  in  a  nearer  degree,  as  the  brother ;  for  the  half  brother 
hath  the  same  chance  of  being  descended  from  the  purchas- 
ing ancestor  as  the  uncle  ;  and  a  thrice  (40)  better  chance 
than  the  great  uncle  or  kinsman  in  the  third  degree.  It  is 
also  more  especially  overstrained,  when  a  man  has  two  sons 


(39)  But  see  the  last  note.  one  in  four ;  the  chance  of  the  half 

(40)  Mr.   Christian  says,   **  this  brother  is  therefore  twice  better  than 
ought  to  be  twice ;  for  the  half  brother  that  of  the  great  undo.** 

has  one  chance  in  two,  the  great  uncle 
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by  different  venters,  and  the  estate  on  his  death  descends 
from  him  to  the  eldest,  who  enters  and  dies  without  issue; 
in  which  case  the  younger  son  cannot  inherit  this  estate,  be- 
cause he  is  not  of  the  whole  blood  to  the  last  proprietor  (a). 
[  *  232  ]  This,  it  must  be  *owned,  carries  a  hardship  with  it,  even 
upon  feodal  principles :  for  the  rule  was  introduced  only  to 
supply  the  proof  of  a  descent  from  the  first  purchasor ;  but 
here,  as  this  estate  notoriously  descended  from  the  father, 
and  as  both  the  brothers  confessedly  sprung  from  him,  it  is 
demonstrable  that  the  half  brother  must  be  of  the  blood  of 
the  first  purchasor,  who  was  either  the  father  or  some  of  the 
father's  ancestors.  When,  therefore,  there  is  actual  demon* 
stration  of  the  thing  to  be  proved,  it  is  hard  to  exclude  a 
man  by  a  rule  substituted  to  supply  that  proof  when  defi- 
cient. So  far  as  the  inheritance  can  be  evidently  traced 
back,  there  seems  no  need  of  calling  in  this  presumptive 
proof,  this  rule  of  probability,  to  investigate  what  is  already 
certain.  Had  the  elder  brother,  indeed,  been  a  purchasor, 
there  would  have  been  no  hardship  at  all,  for  the  reasons 
already  given :  or  had  the  frater  uterinus  only,  or  brother 
by  the  mother's  side,  been  excluded  from  an  inheritance 
which  descended  from  the  father,  it  had  been  highly  rea- 
sonable. 

Indeed,  it  is  this  very  instance  of  excluding  a  frater  conr 
sanguineus^  or  brother  by  the  father's  side,  from  an  inherit- 
ance which  descended  a  patre,  that  Craig  (b)  has  singled 
out  on  which  to  ground  his  strictures  on  the  English  law  of 
half  blood.  And,  really,  it  should  seem  as  if  originally  the 
custom  of  excluding  the  half  blood  in  Normandy  (c)  extend- 
ed only  to  exclude  a  frater  uterinus,  when  the  inheritance 
descended  a  patre,  and  vice  versd,  and  possibly  in  England 
also ;  as  even  with  us  it  remained  a  doubt,  in  the  time  of 


In  the  descent 
of  the  crown, 
and  in  estates- 
taU,  half  blood 
is  no  impedi- 
ment. 


(a)  A  itUl  harder  caw  than  this  hap- 
pened, M.  10  Edw.  III.  On  the  death 
of  a  man,  who  had  three'daughters  by 
a  first  wife,  and  a  fourth  by  another, 
his  lands  descended  equally  to  all  fonr 
as  coparceners.  Afterwards,  the  two 
eldest  died  without  issue ;  and  it  was 
held  that  the  third  daughter  alone 
should  inherit  their  shares,  as  being 
their  heir  of  the  whole  blood ;  and 
that  the  youngest  daughter  should  re- 


tain only  her  original  fourth  part  of 
their  common  father's  lands.  (10  Ass. 
27.)  And  yet  it  was  clear  law  in  M. 
19  Edw.  II.  that  where  lands  had  de- 
scended to  two  sisters  of  the  half  blood, 
as  coparceners,  each  might  be  heir  of 
those  lands  to  the  other.  (Mayn. 
Edw.  11.  628;  Fits.  Abr.  tit.  QMr« 
impediit  177.) 

(b)  L.  2,  t.  15,  s.  14. 

(e)  Gr.  Coustum,  c.  25. 
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Bracton  (d),  and  of  Fleta  (e),  whether  the  half  blood  on  the 
father's  side  was  excluded  from  the  inheritance  which  ori- 
ginally descended  from  the  common  father,  or  only  from 
such  as  descended  from  the  respective  mothers,  and  from 
newly-purchased  lands.  So  also  the  rule  of  law,  as  laid 
♦down  by  our  Fortescue  (f),  extends  no  farther  than  this :  [  *  233  ] 
frater  fratri  uterino  non  succedet  in  luBreditate  patema. 
It  is,  moreover,  worthy  of  observation,  that  by  our  law,  as 
it  now  stands,  the  crown  (which  is  the  highest  inheritance 
in  the  nation)  may  descend  to  the  half  blood  of  the  preced- 
ing sovereign  {g),  so  that  it  be  the  blood  of  the  first  monarch 
purchasor,  or  (in  the  feodal  language)  conqueror  of  the 
reigning  family.  Thus  it  actually  did  descend  from  king 
Edward  the  sixth  to  queen  Mary,  and  from  her  to  queen 
Elizabeth,  who  were  respectively  of  the  half  blood  to  each 
other.  For,  the  royal  pedigree  being  always  a  matter  of 
suflicient  notoriety,  there  is  no  occasion  to  call  in  the  aid  of 
this  presumptive  rule  of  evidence,  to  render  probable  the 
descent  from  the  royal  stock,  which  was  formerly  king 
William  the  Norman,  and  is  now  (by  actof  Parliament(A) ) 
the  princess  Sophia  of  Hanover.  Hence  also  it  is  that  in 
estates*tail,  where  the  pedigree  from  the  first  donee  must 
be  strictly  proved,  half  blood  is  no  impediment  to  the 
descent  («) :  because,  when  the  lineage  is  clearly  made  out, 
there  is  no  need  of  this  auxiliary  proof  (41).  How  far  it 
might  be  desirable  for  the  legislature  to  give  relief,  by 
amending  the  law  of  descents  in  one  or  two  instances,  and 
ordaining  that  the  half  blood  might  always  inherit,  where 
the  estate  notoriously  descended  from  its  own  proper  an- 
cestor, and  in  cases  of  new  purchased  lands,  or  uncertain 
descents,  should  never  be  excluded  by  the  whole  blood  in 
a  remoter  degree ;  or  how  far  a  private  inconvenience  should 
be  still  submitted  to,  rather  than  a  long  established  rule 
should  be  shaken,  it  is  not  for  me  to  determine  (42). 

(d)  L.  2,  c.  30,  a.  3.  (y)  Plowd.  245 ;  Co.  litt.  15. 

(#)  L.  6,  c.  1,  B.  14.  (*)  12  Wm.  III.  c.  2. 

(/)  De  land.  LL.  AngL  5.  (<)  litt.  s.  14,  15. 


(41)  Mr.  Christian  obserres,  *'  and  who  are  descended  from  the  first  per- 

also  in  tiUes  of  honour,  half  Uood  is  son  ennobled.     Co.  litt.  15." 
no  impediment  to  the  descent :  bat  a         (42)  The  MS.  noticed  oi/e,  in  the 

title  can  only  be  transmitted  to  those  note  to  p.  228,  supplies  the  following 
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The  estate  must      The  iiile  theo,  together  with  its  iUostration,  amounts  to 
issue  uf  the        this :  that  in  order  to  keep  the  estate  of  John  Stiles  as 

nearest  couple  _  -i  i       •      ,1       i*  /•  i_  •  v       •  .• 

of  ancestors  that  nearly  ss  possible  in  the  line  of  his  purchasing  ancestor,  it 
sce'ifdJiu.  ^'  must  descend  to  the  issue  of  the  nearest  couple  of  ancestors 
that  have  left  descendants  behind  them ;  because  the  de«- 
scendants  of  one  ancestor  only  are  not  so  likely  to  be  in  the 
line  of  that  purchasing  ancestor,  as  those  who  are  descended 
from  both. 
Difficulty  arising     •Qut  here  another  difficulty  ariaes.     In  the  second,  third, 

from  this  rule.  ,  -^  '      .        ' 

r  «  234  1  fourth,  and  every  superior  degree,  every  man  has  many 
couples  of  ancestors,  increasing  according  to  the  distances 
in  a  geometrical  progression  upwards  (A),  the  descendants 
of  all  which  respective  couples  are  (representatively)  related 
to  him  in  the  same  degree.  Thus,  in  the  second  degree,  the 
issue  of  Oeorge  and  Cecilia  Stiles  and  of  Andrew  and 
Esther  Baker,  the  two  grandsires  and  grandmothers  of  John 
Stiles,  are  each  in  the  same  degree  of  propinquity ;  in  the 
third  degree,  the  respective  issues  of  Walter  and  Christian 
Stiles,  of  Luke  and  Frances  Kempe,  of  Herbert  and  Hannah 
Baker,  and  of  James  and  Emma  Thorpe,  are  (upon  the 
extinction  of  the  two  inferior  degrees)  all  equally  entitled 
to  call  themselves  the  next  kindred  of  the  whole  blood  to 
John  Stiles.  To  which,  therefore,  of  these  ancestors  must 
we  first  resort,  in  order  to  find  out  descendants  to  be  pre* 
ferably  called  to  the  inheritance  ?    In  answer  to  this,  and 

(k)  See  pag.  204. 


ob0eiTati<mf  upon  tbe  paisage  in  the 
text  ;— 

"  It  is  in  general  dangerous  to  alter 
settled  mles  of  law,  especially  when 
the  alteration  may  be  productive  of 
conaiderable  coniequenoet  beyond  the 
immediate  object  of  the  legialature. 
But,  in  this  case,  the  alteration  neces- 
sary seems  plain  and  simple ;  merely 
wiping  out  of  our  law  books  the  idea 
of  half  blood,  and  then  the  course  of 
descent  will  flow  in  its  natural  channel 
without  any  interruption.  The  incon- 
▼enience  arising  from  the  exclusion  of 
the  half  blood  is  generally  guarded 
against  by  settlements  and  wills ;  but 
It  may  rise  to  something  more  than 


primte  inoonvenienoe ;  it  may  become 
of  public  consequence,  when  the  de« 
scent  of  a  peerage  upon  a  brother  of 
the  half  blood  is  unaccompanied  by 
the  estate,  which  ought  to  support  the 
peer,  and  render  him  that  independent 
member  of  the  legislature,  wMch  it  is 
so  much  the  interest  of  the  public  he 
should  be :  a  remote  kinsman,  or  per- 
haps the  crown*  obtaining  the  patri- 
mony of  the  family,  and  leaving  the 
heir  in  a  poverty  injurious  to  his 
country.*'  [Common  sense  has  at 
length  prevailed  over  technical  Action, 
as  to  this  matter  ;  see  the  statute  cited 
ani€f  in  the  note  to  p.  200.] 
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likewise  to  avoid  all  other  confusion  and  uncertainty  that 
might  arise  between  the  several  stocks  wherein  the  pur- 
chasing ancestor  may  be  sought  for,  another  qualification  is 
requisite,  besides  the  proximity  and  entirety,  which  is  that 
of  dignity  or  worthiness^  ol  blood.     For, 

VIL  The  seventh  and  last  rule  or  canon  is,  that  in  col-  vii.  in  coiute- 
lateral  inheritances  the  male  stocks  shall  be  preferred  to  the  the  malTstocki 
female,  (that  is,  kindred  derived  from  the  blood  of  the  male  tu  the  t^V; 
ancestors,  however  remote,  shall  be  admitted  before  those  d^s^dedfv^m 
from  the  blood  of  the  female,  however  near,) — unless  where  ''*^™*^** 
the  lands  have,  in  fact,  descended  from  a  female  (43). 

Thus  the  relations  on  the  father's  side  are  admitted  in  The  relations  on 
infinitum,  before  those  on  the  mother's  side  are  admitted  at  admitted'n  inf 
all  (/);  and  the  relations  of  the  father's  father,  before  those  fw^n^he'^ 
of  the  father's  mother;  and  so  on.     And  in  this  the  English  !^*^mfttl^\t 
law  is  not  singular,  but  warranted  by  the  examples  of  the  *^^'  *"^***°"- 
Hebrew  and  Athenian  laws,  as  stated  by  Selden  (m),  and 
Petit  (n);  though  among  the  Ghreeks  in  the  time  of  He- 
siod  (o),  when  a  man  died  without  wife  or  children,  all  his 
kindred  (without  any  ^distinction)  divided  his  estate  among   f  *  235  ] 
them.  It  is  likewise  warranted  by  the  example  of  the  Roman 
laws ;  wherein  the  agnati,  or  relations  by  the  father,  were 
preferred  to  the  cognati  or  relations  by  the  mother,  till  the 
edict  of  the  emperor  Justinian  (p)  abolished  all  distinction 
between  them.   It  is  also  conformable  to  the  customary  law 
of  Normandy  (q)  ,which  indeed  in  most  respects  agrees  with 
our  English  law  of  inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our  P^*f  "f^^^*^",^ 
law  does  not  owe  its  immediate  original  to  any  view  of  con* 
formity  to  those  which  I  have  just  now  mentioned;  but  was 
established  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule,  or  principal  canon  of  collateral  inheritance, 
before  laid  down ;  that  every  heir  must  be  of  the  blood  of 
the  first  purchasor.  For,  when  such  first  purchasor  was  not 
easily  to  be  discovered  after  a  long  course  of  descents,  the 
lawyers  not  only  endeavoured  to  investigate  him  by  taking 

(0  Litt.  8.  4.  *     (o)  Btoyoy.  606. 

(w)  De  sncc.  Ebneor.  c.  12.  (p)  Nov.  118. 

(n)  LL.  Attic.  1.  1,  t.  6.  (g)  Gr.  Conitam,  c.  25. 


(43)  See  tbe  7th  wd  8Ch  seetions  of  the  ttotnte  of  3  &  4  Onl.  lY.  e.  106. 
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the  next  relation  of  the  whole  blood  to  the  penon  last  in 
possession,  but  also,  considering  that  a  preference  had  been 
given  to  males  (by  virtue  of  the  second  canon)  through  the 
whole  course  of  lineal  descent  from  the  first  purchasor  to 
the  present  time,  they  judged  it  more  likely  that  the  lands 
should  have  descended  to  the  last  tenant  from  his  male  than 
from  his  female  ancestors ;  from  the  father  (for  instance) 
rather  than  from  the  mother;  from  the  father's  fiither, 
rather  than  from  the  father's  mother;  and  therefore  they 
hunted  back  the  inheritance  (if  I  may  be  allowed  the  ex- 
pression) through  the  male  line ;  and  gave  it  to  the  next 
relations  on  the  side  of  the  father,  the  father's  father,  and  so 
upwards ;  imagining  with  reason  that  this  was  the  most 
probable  way  of  continuing  it  in  the  line  of  the  first  pur- 
chasor. A  conduct  much  more  rational  than  the  preference 
of  the  (zgnatif  by  the  Roman  laws  :  which  as  they  gave  no 
advantage  to  the  males  in  the  first  instance  or  direct  lineal 
succession,  had  no  reason  for  preferring  them  in  the  trans- 
verse collateral  one :  upon  which  account  this  preference 
was  very  wisely  abolished  by  Justinian. 
[  *  236  ]  *That  this  was  the  true  foundation  of  the  preference  of 
wbere^iuidi  the  ognati  or  male  stocks,  in  our  law,  will  farther  appear,  if 
the  mother's      we  cousidcr,  that,  whenever  the  lands  have  notoriously  de- 

side,  no  reutioii  ,  ... 

by  the  father's    sccndcd  to  a  man  from  his  mother's  side,  this  rule  is  totally 

side,  as  such,  .  * 

c^erer be  ad-  reversed  ;  and  no  relation  of  his  by  the  father's  side,  as  such, 
can  ever  be  admitted  to  them ;  because  he  cannot  possibly 
be  of  the  blood  of  the  first  purchasor.  And  so,  e  canverso, 
if  the  lands  descended  from  the  father's  side,  no  relation  of 
the  mother,  as  such,  shall  ever  inherit.  So  also,  if  they  in 
fact  descended  to  John  Stiles  from  his  father's  mother  Ce- 
cilia Kempe ;  here  not  only  the  blood  of  Lucy  Baker  his 
mother,  but  also  of  George  Stiles  his  father's  father,  is  per- 
petually excluded.  And,  in  like  manner,  if  they  be  known 
to  have  descended  from  Frances  Holland  the  mother  of 
Cecilia  Kempe,  the  line  not  only  of  Lucy  Baker,  and  of 
George  Stiles,  but  also  of  Luke  Kempe  the  father  of  Cecilia, 
is  excluded.  Whereas,  whei)  the  side  from  which  they  de- 
scended is  forgotten,  or  never  known,  (as  in  the  case  of  an 
estate  newly  purchased  to  be  holden  ut  feudum  antiquumj) 
here  the  right  of  inheritance  first  runs  up  all  the  father's 
side,  with  a  preference  to  the  male  stocks  in  every  instance; 
and,  if  it  finds  no  heirs  there,  it  then,  and  then  only,  resorts 
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to  the  mother's  side ;  leaving  no  place  untried^  in  order  to 
find  heirs  that  may  by  possibility  be  derived  from  the  ori- 
ginal purchasor.  The  greatest  probability  of  finding  such 
was  among  those  descended  from  the  male  ancestors ;  but 
upon  failure  of  issue  there,  they  may  possibly  be  found 
among  those  derived  from  the  females. 

This  I  take  to  be  the  true  reason  of  the  constant  prefer^  '^'5«JJ}*t®*^j 
ence  of  the  a&^atic  succession,  or  issue  derived  from  the  finding  hei» 

c  '  being  unong 

male  ancestors,  throueh  all  the  stag:es  of  collateral  inheri-  the^uwcendjuits 

^  ,  ,  ,  of  the  male  *n- 

tance ;  as  the  ability  for  personal  service  was  the  reason  for  oestor,  was  the 
preferring  the  males  at  first  in  the  direct  lineal  succession,  their  preference 
We  see  clearly,  that  if  males  had  been  perpetually  admitted,  heritance*. 
in  utter  exclusion  of  females ,  the  tracing  the  inheritance 
back  through  the  male  line  of  ancestors  must  at  last  have 
inevitably  brought  us  up  to  the  first  purchasor :  but  as  males 
have  not  been  ^perpetually  admittedf  but  only  generally  [  *237  ] 
preferred;  as  females  have  not  been  utterly  excluded,  but 
only  generally  postponed  to  males  ;  the  tracing  the  inheri- 
tance up  through  the  male  stocks  will  not  give  us  absolute 
demonstration,  but  only  a  strong  probability,  of  arriving  at 
the  first  purchasor;  which,  joined  with  the  other  probability, 
of  the  wholeness  or  entirety  of  the  blood,  will  fall  little  short 
of  a  certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may  Excmpiincatton 
not  be  amiss  to  exemplify  these  rules  by  a  short  sketch  of 
the  manner  in  which  we  must  search  for  the  heir  of  a  per- 
son, as  John  Stiles,  who  dies  seised  of  land  which  he  ac- 
quired, and  which  therefore  he  held  as  a  feud  of  indefinite 
antiquity  (r). 

In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles, 
or  his  issue :  (No.  1.) — if  this  line  be  extinct,  then  Gilbert 
Stiles  and  the  other  sons,  respectively,  in  order  of  birth,  or 
their  issue :  (No.  2.)— in  default  of  these  all  the  daughters 
tegether,  Margaret  and  Charlotte  Stiles,  or  their  issue: 
(No.  3.) — On  failure  of  the  descendants  of  John  Stiles  him- 
self, the  issue  of  Geoffrey  and  Lucy  Stiles,  his  parents,  is 
called  in :  viz.  first,  Francis  Stiles,  the  eldest  brother  of  the 
whole  blood,  or  his  issue:  (No.  4.) — then  Oliver  Stiles,  and 
the  other  whole  brothers,  respectively,  in  order  of  birth,  or 
their  issue :  (No.  6.) — ^then  the  sisters  of  the  whole  blood  all 

(r)  See  the  table  of  descents  annexed. 
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together,  Bridget  and  Alice  Stiles,  or  their  idsue  :  (No.  6.) 
— In  defect  of  these,  the  issue  of  Geoi*ge  and  Cecilia  Stiles, 
his  father's  parents  ;  respect  being  still  had  to  their  age  and 
sex  :  (No.  7.) — then  the  issue  of  Walter  and  Christian  Stiles, 
the  parents  of  his  paternal  grandfather:  (No.  8.) — then 
the  issue  of  Richard  and  Anne  Stiles,  the  parents  of  his 
paternal  grandfather's  father:  (No.  9.) — ^and  so  on  in  the 
paternal  grandfather's  paternal  line,  or  blood  of  Walter 
Stiles,  in  infinitum.  In  defect  of  these,  the  issue  of  Wil- 
liam and  Jane  Smith,  the  parents  of  his  paternal  grand- 
father's mother :  (No.  10.) — ^and  so  on  in  the  paternal  grand- 
father's maternal  line,  or  blood  of  Christian  Smith,  in  tn/I- 
[  *  238  ]  nitum :  till  both  the  ^immediate  bloods  of  George  Stiles,  the 
paternal  grandfiptther,  are  spent.-«Then  we  must  resort  to 
the  issue  of  Luke  and  Frances  Kempe,  the  parents  of  John 
StUess  paternal  grandmother:  (No.  II.) — ^then  to  the  issue 
of  Tliomas  and  Sarah  Kempe,  the  parents  of  his  paternal 
grandmother's  father:  (No.  12.) — ^and  so  on  in  the  paternal 
grandmother's  paternal  line,  or  blood  of  Luke  Kempe,  in 
infinitum. — In  default  of  which  we  must  call  in  the  issue  of 
Charles  and  Mary  Holland,  the  parents  of  his  paternal 
grandmother's  mother:  (No.  13.) — and  so  on  in  the  pater- 
nal grandmother's  maternal  line,  or  blood  of  Frances  Hol- 
land, in  infinitum  ;  till  both  the  immediate  bloods  of  Ce- 
cilia Kempe,  the  paternal  grandmother,  are  also  spent. — 
Whereby  the  paternal  blood  of  John  Stiles  entirely  (ailing, 
recourse  must  then,  and  not  before,  be  had  to  his  maternal 
relations;  or  the  blood  of  the  Bakers,  (Nos.  14,  16,  16.) 
Willis's,  (No.  17.)  Thorpe's,  (Nos.  18,  19.)  and  White's, 
(No.  20.)  in  the  same  regular  successive  order  as  in  the  pa- 
ternal line. 
The  ease  of  The  studcnt  should  however  be  informed,  that  the  class, 

Cl/gTt  anil 

Brooke,  conii-  No.  10,  would  be  postponed  to  No.  11,  in  consequence  of 
the  doctrine  laid  down,  arguendo j  by  justice  Manwoode,  in 
the  case  of  Clere  and  Brooke  («) ;  from  whence  it  is  adopted 
by  Lord  Bacon  (t\  and  Sir  Matthew  Hale  (u) :  because,  it  is 
said,  that  all  the  female  ancestors  on  the  part  of  the  father  are 
equally  worthy  of  blood ;  and  in  that  case  proximity  shall  pre- 
vail. And  yet,  notwithstanding  these  respectable  authori- 
ties, the  compiler  of  this  table  hath  ventured  (in  point  of 

(0  Plowd.  450.  (0  Elem.  c.  1.  («)  H.  C.  L.  240,  244. 
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theory,  for  the  case  never  yet  occurred  in  practice,  (to  give 
the  preference  to  No.  10  before  No.  11 ;  for  the  follow- 
ing reasons :  1  •  Because  this  point  was  not  the  principal 
question  in  the  case  of  Clere  and  Brooke :  but  the  law  con- 
cerning it  is  delivered  obiter  only,  and  in  the  course  of  ar- 
gument, by  justice  Manwoode(44);  though  afterwards  said 
to  be  confirmed  by  the  three  Mher  justices  in  separate,  ex- 
trajudicial, conferences  with  the  reporter.  2.  Because  the 
chief  justice,  Sir  James  Dyer,  in  reporting  the  resolution  of 
the  court  in  what  seems  to  be  the  same  case  (tr),  takes  no 
notice  of  this  doctrine.  3.  Because  it  appears  from  Plow- 
den's  report  that  very  many  gentlemen  of  the  law  were  dis- 
satisfied *with  this  position  of  justice  Manwoode;  since  the  [  *239  ] 
blood  of  No.  10  was  derived  to  the  purchasor  through  a 
greater  number  of  males  than  the  blood  of  No.  11,  and  was 
therefore,  in  their  opinion,  the  more  worthy  of  the  two. 

(w)  Dyer,  314. 


(44)  The  disputed  doctrine  was  thus 
laid  down  by  Mr.  Justice  Manwoode 
in  the  case  of  Cfor*  y.  Brook,  (Plowd. 
450) — "  The  brother  or  sister  of  the 
purchaser's  grandmother,  viz,  the  mo- 
ther of  the  purchaser's  father,  shall  be 
preferred  before  the  brother  or  sister 
of  the  purchaser's  great  grandmother, 
vii,  the  mother  of  the  purchaser's  fa- 
ther's father ;  because  they  are  equally 
worthy  in  blood,  (for,  such  heirs  come 
from  the  blood  of  the  female  sex,  from 
which  the  purchaser's  father  issued,) 
and  where  they  are  aU  equally  worthy, 
the  nest  of  blood  shall  always  be  pre- 
ferred as  heir." 

Mr.  Watkins  devotes  the  3rd  section 
of  the  3rd  chapter  of  his  Essay  on  the 
Law  of  Descents,  to  a  refutal  of  this 
doctrine,  and  a  support  of  that  main- 
tained by  our  author.  On  the  other 
hand  the  question  is  ably  discussed  by 
Mr.  (Hgoode  in  his  "  Remarks  on  the 
Law  of  Descents,"  (from  which  co- 
pious extracts  are  given  in  3  Cruise's 
Digest,  384 — 411,  and  also  in  a  long 
note  to  2  Hale's  Hist,  of  the  Com.  Law, 
p.l28,5tb  edition,)  where  our  author's 


reasoning  is  temperately  examined  and 
controverted. 

The  result  appears  to  be,  that,  if  the 
proximity  which  is  the  object  of  the 
law  be  an  absolute  proximity,  the  doc- 
trine of  Justice  Manwoode  ought  to 
prevail ;  but  that  there  may  be  some 
grounds  for  qualifying  the  rule  of 
proximity,  and  receiving  it  only  tub 
modo,  if  that  should  ever  be  necessary 
to  make  it  accordant  with  the  follow- 
ing two  admitted  rules :  Ist,  that,  in 
the  case  of  a  purchase,  the  paternal 
line  shall  always  be  preferred  to  the 
maternal,  and  the  heirs  on  the  part  of 
the  mother  shall  never  succeed  till 
those  on  the  part  of  the  father  be  ex- 
hausted ;  2nd,  that  the  father  has  two 
immediate  bloods  in  him,  riir.  the 
blood  of  his  father,  and  the  blood  of 
hu  mother. 

Since  the  first  publication  of  this 
note,  the  point  mooted  has  been  legis- 
latively set  at  rest,  by  the  7th  and  8th 
sections  of  the  statute  of  3  &  4  Gul. 
IV .  c.  106,  and  the  law  is  established  in 
conformity  with  Blackstone's  doc- 
trine. 

B   B   2 
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4.  Because  the  position  itself  destroys  the  otherwise  entire 
and  regular  symmetry  of  our  legal  course  of  descents,  as  is 
manifest  by  inspecting  the  table;  wherein  No.  16,  which  is 
analagous  in  the  maternal  line  to  No.  10  in  the  paternal,  is 
preferred  to  No.  18,  which  is  analogous  to  No.  11,  upon 
the  authority  of  the  eighth  rule  laid  down  by  Hale  himself: 
and  it  destroys  also  that  constant  preference  of  the  male 
stocks  in  the  law  of  inheritance,  for  which  an  additional 
reason  is  before  {x)  given,  besides  the  mere  dignity  of  blood. 
6.  Because  it  introduces  all  that  uncertainty  and  contradic- 
tion, which  is  pointed  out  by  an  ingenious  author  (y) ;  and 
establishes  a  collateral  doctrine  (viz.  the  preference  of  No. 
11  to  No.  10.)  seemingly,  though  perhaps  not  strictly,  in- 
compatible with  the  principal  point  resolved  in  the  case  of 
Clere  and  Brooke,  viz.  the  preference  of  No.  11  to  No.  14. 
And,  though  that  learned  writer  proposes  to  rescind  the 
principal  point  then  resolved,  in  order  to  clear  this  diffi- 
culty ;  it  is  apprehended,  that  the  difficulty  may  be  better 
cleared,  by  rejecting  the  collateral  doctrine,  which  was  never 
yet  resolved  at  all.  6.  Because  the  reason  that  is  given  for 
this  doctrine  by  Lord  Bacon,  (viz.  that  in  any  degree,  pa- 
ramount the  first,  the  law  respecteth  proximity,  and  not  dig- 
nity of  blood,)  is  directly  contmry  to  many  instances  given 
by  Plowden  and  Hale,  and  every  other  writer  on  the  law 
of  descents.  7.  Because  this  position  seems  to  contradict 
the  allowed  doctrine  of  Sir  Edward  Coke  (z) ;  who  lays  it 
down  (under  different  names)  that  the  blood  of  the  Kempes 
(alias  Sandies)  shall  not  inherit  till  the  blood  of  the  Stiies's 
(alicLs  Fail-fields)  fail.  Now  the  blood  of  the  Stiles's  does 
certainly  not  fail,  till  both  No.  9  and  No.*  10  are  extinct 
Wherefore  No.  1 1  (being  the  blood  of  the  Kempes)  ought 
not  to  inherit  till  then.  8.  Because  in  the  case,  Mich.  12 
Edw.  IV.  14(a),  (much  relied  on  in  that  of  Clere  and 
Brooke)  it  is  laid  down  as  a  rule,  that  *'  cestuy  que  doit 
"  inheriter  al  pere,  doit  inheriter  al  fits**  (b).  And  so  Sir 
Matthew  Hale  (c)  says,  ''  that  though  the  law  excludes  the 
**  father  from  inheriting,  yet  it  substitutes  and  directs  the 
**  descent,  as  it  should  have  been,  had  the  father  inherited/' 

(x)  Pag^.  235—237.  (a)  Fits.  Abr.  tit.  Disoent,  2;  Bro. 

(y)  Law  of  Inheritances,  2d  edit.,  Abr.  tit.  Discent,  3. 
pag.  30,  38,  61)  62,  &6.  {b)  See  pag.  223. 

(z)  Co.  Litt.  12;  Hawk.  Abr.  in  loc.  (e)  Hist.  C.  L.  243. 
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Now  it  is  settled^  by  the  resolution  in  Clere  *and  Brooke, 
that  No.  10  should  have  inherited  before  No.  11  to  Geoffrey 
StileSt  the  father,  had  he  been  the  person  last  seised ;  and 
therefore  No.  10  ought  also  to  be  preferred  in  inheriting  to 
John  Stiles,  the  son. 

In  case  John  Stiles  was  not  himself  the  purchasor.  but  the  if  thepenon 
estate  in  fact  came  to  him  by  descent  from  his  father,  mo-  by  inheritance. 
ther,  or  any  higher  ancestor,  there  is  this  difference;  that  une  of  ancestors 
the  blood  of  that  line  of  ancestors,  from  which  it  did  not  land  did  not  de- 

•i  *  '    t       '.  r  ii*ii  1*       scend  can  nerer 

descend,  can  never  mnent :  as  was  formerly  fully  explain-  inherit. 
ed  (d).    And  the  like  rule,  as  is  there  exemplified,  will  hold 
upon  descents  from  any  other  ancestors. 

The  student  should  also  bear  in  mind,  that,  during  this  ^p||»j^oii  of 
whole  process,  John  Stiles  is  the  person  supposed  to  have 
been  last  actually  seised  of  the  estate.  For  if  ever  it  comes 
to  vest  in  any  other  person,  as  heir  to  John  Stiles,  a  new 
order  of  succession  must  be  observed  upon  the  death  of  such 
heir ;  since  he,  by  his  own  seisin,  now  becomes  himself  an 
ancestor  or  stipes,  and  must  be  put  in  the  place  of  John 
Stiles.  The  figures  therefore  denote  the  order  in  which  the 
several  classes  would  succeed  to  John  Stiles,  and  not  to 
each  other :  and  before  we  search  for  an  heir  in  any  of  the 
higher  figures,  (as  No.  8)  we*  must  be  first  assured  that  all 
the  lower  classes  (from  No.  1  to  No.  7)  were  extinct,  at  John 
Stiles^s  decease. 

{d)  See  pag.  23(i. 
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CHAPTER  XV. 


OF  TITLE  BY  PURCHASE,  AND  FIRST 

BY  ESCHEAT. 


Defindtion  of      PuRCHASEy  perquisitio,  taken  in  its  largest  and  most  ex- 
tensive sense,  is  thus  defined  by  Littleton  (a) :  the  posses- 
sion of  lands'  and  tenements,  which  a  man  hath  by  his  own 
act  or  agreement,  and  not  by  descent  from  any  of  his  an- 
cestors or  kindred.     In  this  sense  it  is  contradistinguished 
from  acquisition  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  estate,  but  merely  that  by  inhe- 
ritance (1):  wherein  the  title  is  vested  in  a  person,  not  by 
his  own  act  or  agreement,  but  by  the  single  operation  of 
law  (ft). 
der^a*tSS*'        Purchasc,  indeed,  in  its  vulgar  and  confined  acceptation, 
vocPwiuaT'de   ^^  ^Ppl^6<l  oiily  to  such  acquisitions  of  land,  as  are  obtained 
•cent  by  way  of  bargain  and  sale,  for  money,  or  some  other  valu- 

able consideration.  But  this  falls  far  short  of  the  legal 
idea  of  purchase  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchasor  (c) ;  and  falls  within 
Littleton's  definition,  for  he  comes  to  the  estate  by  his  own 
agreement,  that  is,  he  consents  to  the  gift.  A  man  who 
has  his  father's  estate  settled  upon  him  in  tail,  before  he  was 


(a)  S.  12. 


(b)  Co.  litt.  18. 


(e)  Ibid. 


(1)  The  first  sectioQ  of  the  statute 
of  3  &  4  Qui.  IV.  c.  106,  enacts  that 
the  word  ''purchaser''  shall,  through- 
out that  act,  except  the  context  in 
any  passage  therein  excludes  such 
construction,  be  interpreted  to  mean 
the  person  who  last  acquired  land 


otherwise  than  by  descent,  or  than  by 
any  escheat,  partition,  or  indosuie, 
by  the  effect  of  which  the  land  shan 
haye  become  part  of,  or  descendible 
in  the  same  manner  as  other  land  ac- 
quired by  deteent. 
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bom,  is  also  a  purchasor ;  for  he  takes  quite  another  estate 
than  the  law  of  descents  would  have  given  him.  Nay,  even 
if  the  ancestor  devises  his  estate  to  his  heir  at  law  by  will, 
with  other  limitations,  or  in  any  other  shape  than  the  course 
of  descents  would  direct,  such  heir  shall  take  by  purchase(£0. 
But  if  a  man,  seised  in  fee,  devises  his  whole  estate  to  his 
heir  at  law,  so  that  the  heir  takes  neither  a  greater  nor  a  less 
estate  by  the  ^devise  than  he  would  have  done  without  it,  he  [  *  242  ] 
shall  be  adjudged  to  take  by  descent  (a)  (2),  even  though  it 
be  charged  with  incumbrances  (/) ;  this  being  for  the  benefit 
of  creditors,  and  others,  who  have  demands  on  the  estate  of 
the  ancestor  (3).  If  a  remainder  be  limited  to  the  heirs  of 
Seropronius,  here  Sempronius  himself  takes  nothing;  but 
if  he  dies  during  the  continuance  of  the  particular  estate, 
his  heirs  shall  take  as  purchasors  {g).  But  if  an  estate  be 
made  to  A.  for  life,  remainder  to  his  right  heirs  in  fee,  his 
heirs  shall  take  by  descent :  for  it  is  an  ancient  rule  of  law, 
that  wherever  the  ancestor  takes  an  estate  for  life,  the  heir 
cannot  by  the  same  conveyance  take  an  estate  in  fee  by /?ttr- 
chctsCf  but  only  by  cfe^c^^  (A)  (4).  And,  if  A.  dies  before 
entry,  still  his  heir  shall  take  by  descent,  and  not  by  purchase; 
for,  where  the  heir  takes  any  thing  that  might  have  vested 
in  the  ancestor,  he  takes  by  way  of  descent  (i).  The  ances- 
tor, during  his  life,  beareth  in  himself  all  his  heirs  (A);  and 


{^  Lord  lUym.  728. 

(0  1  RoU.  Abr.  626. 

(/)  Salk.  241 ;   Lord  Raym.  728. 

[g)  1  RoU.  Abr.  627. 


(A)  1  Rep.  104;  2  Lev.  60;  Raym. 
334. 

(f)  1  Rep.  98. 
{k)  Co.  Litt.  22. 


(2)  The  doctrine  laid  down  in  the 
text,  that  when  a  devise  of  lands  to  the 
heir  at  law  makes  no  alteration  in  the 
nature  or  limitation  of  the  estate,  the 
heir  wiU  take,  not  by  purchase  under 
the  win,  but  by  his  preferable  title  by 
descent,  is  no  longer  law.  The  statute 
of  3  &  4  Gul.  IV.  c.  106,  enacts,  that 
an  heir  to  whom  land  is  devised  by 
his  ancestor  shall  take  as  devisee,  and 
not  by  descent ;  and  that  a  limitation 
of  land,  by  any  assurance,  to  the  gran- 
tor and  his  heirs,  shall  create  an  estate 
by  purchase. 

(3)  By  the  sUtute  of  3  &  4  Gul.  IV. 


c.  104,  freehold  and  copyhold  estates 
are  made  assets,  to  be  administered  in 
courts  of  equity,  for  payment  of  the 
debts  of  the  person  who  died  seised 
of  or  entitled  to  such  estates,  if  he  has 
not  by  his  vrill  legaUy  chaiiged  them 
with,  or  devised  them  subject  to,  pay- 
ment of  his  just  debts.  Provided  that, 
in  the  administration  of  assets  by 
courts  of  equity,  under  this  act,  cre- 
ditors by  specialty,  in  which  the  heirs 
are  bound,  shall  be  entitled  to  prio- 
rity of  payment. 

(4)  See  ante^  the  note  to  p.  171, 
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therefore,  when  once  he  is  or  might  have  been  seised  of  the 
lands,  the  inheritance  so  limited  to  his  heirs  vests  in  the 
ancestor  himself:  and  the  word  '^  heirs*'  in  this  case  is  not 
esteemed  a  word  of  purchase,  but  a  word  of  limitation  (5), 
enuring  so  as  to  increase  the  estate  of  the  ancestor  from  a 
tenancy  for  life  to  a  fee-simple.  And,  had  it  been  other- 
wise, had  the  heir  (who  is  uncertain  till  the  death  of  the 
ancestor)  been  allowed  to  take  as  a  purchasor  originally  no- 
minated in  the  deed,  as  must  have  been  the  case  if  the  re- 
mainder had  been  expressly  limited  to  Matthew  or  Thomas 
by  name;  then,  in  the  times  of  strict  feodal  tenure,  the 
lord  would  have  been  defrauded  by  such  a  limitation  of  the 
fruits  of  his  signiory,  arising  from  a  descent  to  the  heir. 
Purchase  <^ed  What  we  Call  puTchose,  perquisitio,  the  feudists  called 
ctmyuett.  conquest,  conquastus,  or  conquisitio  (Z) :  both  denoting  any 

means  of  acquiring  an  estate  out  of  the  common  course  of 
inheritance.  And  this  is  still  the  proper  phrase  in  the  law 
of  Scotland  (m) :  as  it  was  among  the  Norman  jurists,  who 
[  *  243  ]  styled  ''^the  first  purchasor  (that  is,  he  who  brought  the  es- 
tate into  the  family  which  at  present  owns  it)  the  conqueror 
or  conquereur  (n).  Which  seems  to  be  all  that  was  meant 
by  the  appellation  which  was  given  to  William  the  Norman, 
when  his  manner  of  ascending  the  throne  of  England  was, 
in  his  own  and  his  successors'  charters,  and  by  the  histo- 
rians of  the  times,  entitled  conqu^estus,  and  himself  con- 
qucBstor  or  conquisitor  (o) ;  signifying  that  he  was  the 
first  of  his  family  who  acquired  the  crown  of  England,  and 
fi*om  whom  therefore  all  future  claims  by  descent  must  be 
derived  ;  though  now,  from  our  disuse  of  the  feodal  sense 
of  the  word,  together  with  the  reflection  on  his  forcible 
method  of  acquisition,  we  are  apt  to  annex  the  idea  of  vuy 
tory  to  this  name  of  conquest  or  conquisition :  a  title  which, 
however  just  with  regard  to  the  crown,  the  conqueror  never 
pretended  with  regard  to  the  recdm  of  England ;  nor,  in  fact, 
ever  had  (p)  (6). 

(0  Crag.  1.  1,  t.  10,  8.  18.  (o)  Spelm.  Gloss.  145. 

(m)  Dalrymple  of  Feuds,  210.  (p)  See  Book  1,  ch.  3. 

(n)  Gr.  Constum.  Gloss,  c.  25,  p. 40. 


(5)  See  Uie  reference  given  in  the         (6)  But  see  ante,  p.  48,  note.    If 
last  note.  W^illiam  I.  acquired  a  just  title  to 


AND    FIK8T    BY    SBCHBAT. 


243 


The  difference  in  effect,  between  the  acquisition  of  an  es-  The  difference 
tate  by  descent  and  by  purchase^  consists  principally  in  these  sitionb^^de. 
two  points :   1.  That  by  purchase  the  estate  acquires  a  new  pmchaM. 
inheritable  quality^  and  is  descendible  to  the  owner's  blood 
in  general,  and  not  the  blood  only  of  some  particular  an- 
cestor.    For,  when  a  man  takes  an  estate  by  purchase,  he 
takes  it  not  ut  feodum  paiemum  or  maternum,  which  would 
descend  only  to  the  heirs  by  the  father's  or  the  mother's 
side  :  but  he  takes  it  ut  feudum  antiquum  (7),  as  a  feud  of 
indefinite  antiquity ;  whereby  it  becomes  inheritable  to  his 
heirs  general,  first  of  the  paternal,  and  then  of  the  maternal 
line.    2.  An  estate  taken  by  purchase  will  not  make  the  heir 
answerable  for  the  acts  of  the  ancestor,  as  an  estate  by  de- 
scent will.     For,  if  the  ancestor,  by  any  deed,  obligation, 
covenant,  or  the  like,  bindeth  himself  and  his  heirs,  and 
dieth ;  this  deed,  obligation,  or  covenant,  shall  be  binding 
upon  the  heir,  so  far  forth  only  as  he  (or  any  other  in  trust 
for  him  (9))  had  any  estate  of  inheritance  vested  in  him  by 
descent  *fr6m  (or  any  estate  pur  outer  vie  coming  to  him  by 
special  occupancy,  as  heir  to  (r)  )  that  ancestor,  sufficient  to 
answer  the  charge  («);  whether  he  remains  in  possession, 
or  hath  aliened  it  before  action  brought  {i) ;  which  suffi- 
cient estate  is  in  the  law  called  assets ;  from  the  French 
word,  asseZy  enough  (t£).    Therefore,  if  a  man  covenants, 
for  himself  and  his  heirs,  to  keep  my  house  in  repair,  I  can 
then  (and  then  only)  compel  his  heir  to  perform  this  co- 
venant, when  he  has  an  estate  sufficient  for  this  purpose,  or 
assets,  by  descent  from  the  covenantor :  for  though  the  co- 
venant descends  to  the  heir,  whether  he  inherits  any  estate 
or  no,  it  lies  dormant,  and  is  not  compulsory,  until  he  has 
assets  by  descent  (v). 

This  is  the  legal  signification  of  the  word  perquisitio,  or  MethodBofac 
purchase ;  and  in  this  sense  it  includes  the  five  following  %'ude^in  the'^* 
methods  of  acquiring  a  title  to  estates :    1.  Escheat  (8).    2,^^^^  ^' 


[  ^244  ] 


(q)  Stat.  29  Car.  II.  c.  3,  s.  10. 
(r)  Ibid.  8.  12. 
(#)  1  P.  Wma.  777. 


(0  Stat.  3  &  4  W.  &  M.  c.  14. 
(«)  Ftncfa,  Law»  119. 
(v)  Finch,  Rep.  86. 


the  crown  by  victory,  it  founds  very  (8)  Aa  to  the  impropriety  of  con- 
like  a  Terbal  subtlety  to  say,  he  had  sidering  escheats,  in  every  case,  under 
no  such  title  to  the  realm,  the  head  of  title  by  purchase,  see  on/e, 
(7)  But  see  ante,  the  note  to  p.  222.  p.  201,  note.    If  the  escheat  is  an  ac- 
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I.  Escheat. 


Occupancy.     3.  Prescription.     4.  Forfeiture.     6.  Aliena- 
tion.    Of  all  these  in  their  order. 

I.  Escheaty  we  may  remfember(ii;),  was  one  of  the  fruits 
and  consequences  of  feodal  tenure.  The  word  itself  is  ori- 
ginally French  or  Norman  (ar),  in  which  language  it  signifies 
chance  or  accident ;  and  with  us  it  denotes  an  obstruction 
of  the  course  of  descent,  and  a  consequent  determination  of 
the  tenure,  by  some  unforeseen  contingency  :  in  which  case 
the  land  naturally  results  back,  by  a  kind  of  reversion,  to 
the  original  grantor  or  lord  of  the  fee  (y). 
The  nature  of  ti-  Escheat  therefore,  being  a  title  frequently  vested  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  signiory,  to  which 
he  was  entitled  by  descent,  (for  which  reason  the  lands  es- 
cheating shall  attend  the  signiory,  and  be  inheritable  by  such 
only  of  his  heirs  as  are  capable  of  inheriting  the  other  (2r)(9),) 
it  may  seem  in  such  cases  to  fall  more  properly  under  the 
former  general  head  of  acquiring  title  to  estates,  viz,  by  de- 
scent, (being  vested  in  him  by  act  of  law,  and  not  by  his 
[  *  245  ]  own  act  *or  agreement,)  than  under  the  present  by  purchase. 
But  it  must  be  remembered  that,  in  order  to  complete  this 
title  by  escheat,  it  is  necessary  that  the  lord  perform  an 
act  of  his  own,  by  entering  on  the  lands  and  tenements  so 
escheated,  or  suing  out  a  writ  of  escheat  (a) :  on  failure  of 
which,  or  by  doing  any  act  that  amounts  to  an  implied 
waiver  of  his  right,  aa  by  accepting  homage  or  rent  of  a 
stranger  who  usurps  the  possession,  his  title  by  escheat  is 


(w)  See  iMg.  72.  (y)  1  Feud.  86  ;  Co.  Litt.  13. 

{jc)  BteM  or  iehet,  formed  from         (x)  Co.  litt.  13. 
the  verb  e$choir  or  Sehoir,  to  happen.  (a)  Bro.  Abr.  tit.  Escheat,  26. 


cessory  of  land  or  a  seignory  taken  by 
descent,  the  escheat  onght  not  to  be 
considered  as  a  purchase.  It  may  be 
added,  that  escheats  do  not  answer  to 
the  description  given  by  our  author,  in 
the  hist  page,  of  the  effects  of  the  ac- 
quisition of  an  estate  by  purchase ; 
for,  the  inheritable  quality  of  the  lands 
escheated,  as  we  are  taught  in  the  pre- 
sent page,  and  as  the  statute  of  3  &  4 
Gul.  IV.  c.  106,  implies,  foUows  the 
nature  of  the  seignory,  and  does  not 
attach  in  the  person  of  the  lord  to 


whom  the  escheat  falls.  Nor  are  the 
lands  exempt  from  the  acts  of  the  an- 
cestor, from  whom  the  seignory  de- 
scends, or  from  the  incumbrances  of 
the  last  tenant.  (Barl  iff  Be^(fifrd'9 
east,  7  Rep.  6  ;  SnuUnum  t.  Agbo^ 
rough,  1  RolL  Rep.  402.) 

(9)  FiUherbert,  (N.  B.  144,  D,) 
says,  in  substance,  that  if  the  lord  dies 
before  the  writ  of  escheat  is  sued  out, 
his  heir  wiU  be  entitled  to  the  writ ; 
because  by  the  escheat  a  descendible 
right  accrued. 
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barred  (6).  It  is,  therefore,  in  some  respect  a  title  acquired 
by  his  own  act,  as  well  as  by  act  of  law.  Indeed,  this  may 
also  be  said  of  descents  themselves,  in  which  an  entry  or 
other  seisin  is  required,  in  order  to  make  a  complete  title ; 
and  therefore  this  distribution  of  titles  by  our  legal  writers, 
into  those  by  descent  and  by  purchase,  seems  in  this  respect 
rather  inaccurate,  and  not  marked  with  sufficient  precision: 
for,  as  escheats  must  follow  the  nature  of  the  signiory  to 
which  they  belong,  they  may  vest  by  either  purchase  or 
descent,  according  as  the  signiory  is  vested.  And,  though 
Sir  Edward  Coke  considers  the  lord  by  escheat  as  in  some 
respects  the  assignee  of  the  last  tenant  (c),  and  therefore 
taking  by  purchase;  yet,  on  the  other  hand,  the  lord  is 
more  frequently  considered  as  being  ulHmus  foBres,  and 
therefore  taking  by  descent  in  a  kind  of  caducary  succes- 
sion. 

The  law  of  escheats  is  founded  upon  this  single  principle,  Jf  •iJJf^f  e^  ^ 
that  the  blood  of  the  person  last  seised  in  fee-simple  is,  by  cheats. 
some  means  or  other,  utterly  extinct  and  gone :  and,  since 
none  can  inherit  his  estate  but  such  as  are  of  his  blood  and 
consanguinity,  it  follows  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail ;  the 
land  must  become  what  the  feodal  writers  denominate 
feudum  apertum,  and  must  result  back  again  to  the  lord  of 
the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it  was 
given  (10). 

Escheats  are  frequently  divided  into  those  propter  defeo^  BadwUiwe of 
turn  sanguinis^  and  those  propter  delictum  tenentis :  the  one.  where  the 
one  sort,  if  the  tenant  dies  without  heirs  ;  the  other,  if  his  outhein;  the^ 
blood  be  attainted  (ef)  (11).  But  both  these  species  may  well  biood'it  au 
be  ^comprehended  under  the  first  denomination  only;  for  he  p  •043  1 
that  is  attainted  (12)  sufiers  an  extinction  of  his  blood,  as  well 
as  he  that  dies  without  relations.     The  inheritable  quality 

(h)  Bro.  Abr.  tit.  Aooeptanee,  25 ;         (c)  1  Init.  215. 
Co.  litt  268.  (<2)  Co.  litt.  13,  92. 


(10)  See  OHitt  the  note  to  p.  73.  oii/tf,  the  note  to  p.  201,  ad  fin. 

(11)  When  tnut  ettetes  escheat,  by  ( 12)  As  to  the  relaxation  of  the  doc- 
theftilareofheintothetraBtee,orhi8  trine  of  attainder,  which  has  taken 
attainder,  the  legal  rights  of  the  lord  place  in  modem  times,  see  ante^  the 
of  the  fee  are  now  subjected  to  the  note  to  p.  72. 

control  of  the  Conrt  of  Chancery.  See 
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is  expunged  in  ooe  instaiice,  and  expires  in  the  qiher;  or, 
as  the  doctrine  of  escheats  is  very  fully  expressed  in  Fie- 
ta  (e\  ^^  dominus  capitalis  feodi  loco  hteredis  habetur,  guo^ 
''  ties  per   defectum   vel    delictum  extinguitur  sanguis  te* 


iC 


nentis. 


99 


Illustration  of 
the  doctrine  of 
escheats. 


Where  the  ten- 
ant dies^ 


1.  without  any 
relations  of  any 
of  his  ancestors ; 

2.  or,  of  those 
from  whom  the 
estate  descended; 

3.  or,  of  the 
whole  blood. 


Escheats,  therefore,  arising  merely  upon  the  deficiency  of 
the  blood,  whereby  the  descent  is  impeded,  their  doctrine 
will  be  better  illustrated  by  considering  the  several  cases 
wherein  hereditary  blood  may  be  deficient,  than  by  any 
other  method  whatsoever. 

1, 2,  3.  The  first  three  cases,  wherein  inheritable  blood 
is  wanting,  may  be  collected  from  the  rules  of  descent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  little  illustration  or  comment.  First,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of 
his  ancestors;  secondly,  when  he  dies  without  any  rela- 
tions on  the  paii;  of  those  ancestors  from  whom  his  estate 
descended ;  thirdly,  when  he  dies  without  any  relations  of 
the  whole  blood  (13).  In  two  of  these  cases  the  blood  of 
the  first  purchasor  is  certainly,  in  the  other  it  is  probably, 
at  fLn  end ;  and,  therefore,  in  all  of  them,  the  law  directs, 
that  the  land  shall  escheat  to  the  lord  of  the  fee ;  for  the 
lord  would  be  manifestly  prejudiced,  if,  contrary  to  the  in- 
herent condition  tacitly  annexed  to  all  feuds,  any  person 
should  be  suffered  to  succeed  to  the  lands,  who  is  not  of 
the  blood  of  the  first  feudatory,  to  whom,  for  his  personal 
merit,  the  estate  is  supposed  to  have  been  granted  (14). 

(e)  L.  6,  c.  1. 


(13)  See  the  statute  cited  ante,  in 
the  note  to  p.  222,  and  recollect, 
throughout  the  whole  of  this  chapter, 
that  the  law  of  inheritance  has,  by  the 
said  statute,  been  greatly  amended. 

(14)  See  ante,  p.  56,  and  the  notes 
thereto ;  as  also  p.  iOS.  The  impor- 
tant case  of Burge^tY.  Wheate,  I  Eden, 
177 — 261,  was  to  the  foUowing  pur- 
port. A.  being  seised  in  f ee  ev  parte 
patemdf  conveyed  to  trustees,  in  trust 
for  herself,  her  heirs  and  assigns,  to 
the  intent  that  she  might  dispose 
thereof  as  she  should  by  her  will  or 
other  writing  appoint.  A.  died  with- 
out making  any  appointment,    and 


without  heirs  ex  parte  jfotemd.  It 
was  held  by  Lord  Keeper  Henley, 
(afterwards  Northington,)  as  weU  as 
by  Sir  Thomas  Clarke,  M.  R.,  and  by 
Lord  Mansfield,  C.  J.  (whose  assist- 
ance the  Lord  Keeper  had  requested,) 
that  the  heir  or  parte  matamd  was 
clearly  not  entitled.  But  LoidMaaa- 
field  thought  the  crown  was  entitled 
by  escheat ;  or,  if  that  were  not  so 
under  the  circumstances,  than  that, 
as  betweep  the  matenml  heir  and  the 
trustee,  the  former  was  entitled.  This 
opinion,  howeyer,  was  contrary  to  that 
of  the  Lord  Keeper  and  of  the  Master 
of  the  Rolls ;  and  it  was  decided,  that 
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4,  A  monster^  which  hath  not  the  shape  of  mankind,  hut  J;ij^JJJfhS^an 
in  any  part  eyidently  bears  the  resemblance  of  the  brute  Sf'^^'^^^^Sd. 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage :  but,  aU 
though  it  hath  deformity  in  any  part  of  its  body,  yet,  if  it 
*hath  human  shape,  it  may  be  heir  (/).    This  is  a  very  an-   [  *  247  ] 
cient  rule  in  the  law  of  England  (y) ;  and  its  reason  is  too 
obvious,  and  too  shocking,  to  bear  a  minute  discussion. 
The  Roman  law  agrees  with  our  own  in  excluding  such 
births  from  successions  (A),  yet  accounts  them;  however, 
children  in  some  respects,  where  the  parents,  or  at  least  the 
father,  could  reap  any  advantage  thereby  (t) ;   (as  the  jus 
trium  Ubervrum,  and  die  like ;)  esteeming  them  the  misfor- 
tune, rather  than  the  fault,  of  that  parent.     But  our  law 
will  not  admit  a  birth  of  this  kind  to  be  such  an  issue,  as 


(/)  Co.  Litt.  7,  8. 

(jgi)  Qui  contra  formam  humani  ge- 
mrU  coitMrM  more  proereantvTt  ut  ti 
mmiior  fnomtrotum  vei  prodigiosan 
emijpa  »it,  inter  liberoe  non  eompuien- 
tur.  Partite  tamen,  cut  natura  alt- 
quantulum  addiderit  vel  diminuerit,  ut 
ei  ee*  tei  taittum  quatnor  digitoe  Aa- 


bueritf  bene  debet  inter  liberoe  connU' 
merari ;  et^  ei  membra  tint  inutilia  out 
tortuoea,  n^m  tamen  eet  partue  man- 
etroeue.  Bract.  1. 1,  c.  6,  &  1.  5,  tr. 
5,  c.  30. 

(h)  Ff.  1,5,  14. 

(0  Ff.  50,  16,  135  ;  Paul.  4,  sent. 
9,  8.  63. 


there  being  a  terre  tenant t  {Barclay  v. 
Ruetel,  3  Ves.  430,)  the  crown,  claim- 
ing by  escheat,  had  not  a  title  hy  eub' 
poena  to  compel  a  conveyance  from  the 
tniBtee,  the  trust  being  absolutely  de- 
termined. Upon  the  right  of  the  trus- 
tee it  waa  not  necessary,  for  the  deter- 
mination of  the  question  before  the 
conrti  to  pronounce  any  positive  judg- 
ment. It  should  seem,  however,  that 
he  would  have  received  no  assistance 
from  equity  in  support  of  his  claims. 
(WUliame  v.  Lord  Lonsdale,  3  Ves. 
757.)  And  clearly,  a  trustee  not  having 
the  legal  estate  in  lands  purchased 
with  trust  monies,  cannot  hold  against 
the  crown  claiming  by  escheat.  {WaU 
ker  V.  Denne,  2  Ves.  jun.  170.) 

In  the  case  last  cited,  the  court  is 
reported  to  have  said,  that  "  copyhold 
cannot  escheat  to  the  crown  ;**  but  this 
dictum,  in  all  probability,  however 
applicable  to  the  instance  then  "under 


consideration,  was  not  intended  to  bo 
understood  as  a  general  propositibn. 
Copyholds  holden  of  a  manor,  whereof 
a  subject  is  lord,  will  escheat  to  him 
certainly,  and  not  to  the  crown  ;  but 
the  12th  section  of  the  statute  of  39  & 
40  Geo.  III.  c.  88,  after  reciting  that 
'*  divers  lands,  tenements,  and  here- 
ditaments, as  well  freehold  as  copy* 
hold^hAst  escheated  and  may  escheat" 
to  the  crown,  enacts,  that  "  it  shaU 
be  lawful  to  direct  by  warrant  under 
the  sign  manual  the  execution  of  any 
trusts  to  which  the  lands  so  escheated 
were  liable  at  the  time  of  the  escheat, 
or  to  which  they  would  have  been  lia- 
ble in  the  hands  of  a  subject,  and  to 
make  such  grants  of  the  lands  so  es- 
cheated as  to  the  sovereign  shall  seem 
meet.''  It  is  probable  that  the  law  of 
escheat  will  be  simplified  by  the  legis- 
lature during  the  present  session  of 
parliament  (l^*'^^)- 


247  OP  TITLB   BY   PURCRA8B, 

shall  entitle  the  husband  to  be  tenant  by^  the  curtesy  (k) ; 
because  it  is  not  capable  of  inheriting.     And  therefore,  if 
there  appears  no  other  heir  than  such  a  prodigious  birth, 
the  land  shall  escheat  to  the  lord. 
5.  Battardt  are        5.  Bastards  are  incapable  of  beine:  heirs.     Bastards,  by 

incapable  of  be-  .       *  ®  .  ^ 

inghein.  our  law,  are  such  children  as  are  not  bom  either  in  lawful 

wedlock,  or  within  a  competent  time  after  its  determina- 
tion (/).  Such  are  held  to  be  nulUus  filii,  the  sons  of  no- 
body ;  for  the  maxim  of  law  is,  qui  ex  damnato  caitu  jugs^ 
cunturj  inter  liberas  nan  computantur  (m).  Being  thus  the 
sons  of  nobody,  they  have  no  blood  in  them,  at  least  no  in- 
heritable blood  (16) ;  consequently,  none  of  the  blood  of  the 
first  purchasor :  and  therefore,  if  there  be  no  other  claimant 
than  such  illegitimate  children,  the  land  shall  escheat  to  the 
lord  (n).  The  civil  law  differs  from  ours  in  this  point,  and 
allows  a  bastard  to  succeed  to  an  inheritance,  if  after  its 
birth  the  mother  was  married  to  the  father  (o) :  and  also,  if 
the  father  had  no  lawful  wife  or  child,  then,  even  if  the  con- 
cubine was  never  married  to  the  father,  yet  she  and  her  bas- 
tard son  were  admitted  each  to  one-twelfth  of  the  inherit- 
[  *  248  ]  ance  {p):  and  a  bastard  was  likewise  ^capable  of  succeeding 
to  the  whole  of  his  mother's  estate,  although  she  was  never 
married ;  the  mother  being  sufficiently  certain,  though  the 
father  is  not  (q).  But  our  law,  in  favour  of  marriage,  is 
much  less  indulgent  to  bastards. 

Exreptcd  case.  There  is,  indeed^  one  instance,  in  which  out  law  has  shewn 
them  some  little  regard ;  and  that  is  usually  termed  the  case 
of  boiiard  eigni  and  mulier  puisni.  This  happens  when  a 
man  has  a  bastard  son,  and  afterwards  marries  the  mother, 
and  by  her  has  a  legitimate  son,  who,  in  the  language  of 
the  law,  is  called  a  mulier ^  or  as  Glanvil  (r)  expresses  it  in 
his  Latin  filius  mulieratus;  the  woman  before  marriage  be- 
ing concubina,  and  afterwards  mulier.  Now  here  the  eld- 
est son  is  bastard,  or  bastard  eigni;  and  the  younger  son 
is  legitimate,  or  mulier  puisni.  If  then  the  father  dies, 
and  the  bastard  eigni  enters  upon  his  land,  and  enjoys  it 

(k)  Co.  Litt.  29.  (o)  Nov.  89,  c.  8. 

(0  See  Book  I.  c.  16.  (p)  Ibid.  c.  12. 

(m)  Co.  Litt.  8.  (q)  Cod.  6,  57,  5. 

(n)  Fincli,  Law,  117.  (r)  L.  7,  c.  1. 

(15)  See  m/e,  the  note  top.  222, 
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to  his  death,  and  dies  seised  thereof,  whereby  the  inherit- 
ance descends  to  his  issue ;  in  this  case  the  mulier  puisni 
and  all  other  heirs,  (though  minors,  feme-coverts,  or  under 
any  incapacity  whatsoever,)  are  totally  barred  of  their 
right  (5).  And  this,  1.  As  a  punishment  on  the  mulier  for 
his  negligence,  in  not  entering  during  the  bastardCs  life,  and 
evicting  him.  2.  Because  the  law  will  not  suffer  a  man  to 
be  bastardized  after  his  death,  who  entered  as  heir  and  died 
seised,  and  so  passed  for  legitimate  in  his  lifetime.  3.  Be- 
cause the  canon  law  (following  the  civil)  did  allow  such  bas^ 
tard  eiffni  to  be  legitimate  on  the  subsequent  marriage  of 
his  mother;  and  therefore  the  laws  of  England  (though  they 
would  not  admit  either  the  civil  or  canon  law  to  rule  the 
inheritances  of  this  kingdom,  yet)  paid  such  a  regard  to  a 
person  thus  peculiarly  circumstanced,  that,  after  the  land 
had  descended  to  his  issue,  they  would  not  unravel  the  mat- 
ter again,  and  suffer  his  estate  to  be  shaken.  But  this  in- 
dulgence was  shewn  to  no  other  kind  of  bastard ;  for,  if  the 
mother  was  never  married  to  the  father,  such  bastard  could 
have  no  colourable  title  at  all  (t). 

*As  bastards  cannot  be  heirs  themselves,  so  neither  can    [  *  249  ] 
they  have  any  heirs  but  those  of  their  own  bodies.     For,  as  go.  tbey  c^ 

•'  "^  ....  have  no  collate^ 

all  collateral  kmdred  consists  m  bemg  derived  from  the^i^ndicd. 
same  common  ancestor,  and  as  a  bastard  has  no  legal  an- 
cestors, he  can  have  no  collateral  kindred  (16);  and,  con- 
sequently, can  have  no  legal  heirs,  but  such  as  claim  by 
a  lineal  descent  from  himself.  And  therefore,  if  a  bastard 
purchases  land,  and  dies  seised  thereof  without  issue,  and 
intestate,  the  land  shall  escheat  to  the  lord  of  the  fee  (u), 

6.  Aliens  (v),  also,  are  incapable  of  taking  by  descent,  e.  AUem, 
or  inheriting  (w) :  for  they  are  not  allowed  to  have  any  in- 
heritable (17)  blood  in  them:  rather  indeed  upon  a  principle 
of  national  or  civil  policy,  than  upon  reasons  strictly  feodal. 

(«)  Litt.  8.  399  ;  Co.  Litt.  244.  (v)  See  Book  I.  c.  10. 

(0  Litt.  8.  400.  (w)  Co.  Litt.  8. 

(tt)  Bract.  1.  2,  c.  7;  Co.  Litt.  244. 


(16)  See  ante,  the  notes  to  pp.  222  though  an  ancestor  through  whom  he 
and  246.  must  derive  his  pedigree  was  an  alien. 

(17)  But,  a  natural  bom  subject  (See  the  statutesof  11  &  12  Will.  III. 
may  inherit  and  make  title  by  descent  c.  6,  and  25  Geo.  II.  c.  39,  cited  in 
from  ancestors,  lineal  or  collateral,  al-  the  next  page.) 
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Though,  if  lands  had  been  suffered  to  fall  into  their  hands 
who  owe  no  allegiance  to  the  crown  of  £kigland,  the  de- 
sign of  introducing  our  feuds,  the  defence  of  the  kmg- 
dom,  would  have  been  defeated.  Wherefore,  if  a  man 
leaves  no  other  relations  but  aliens,  his  land  shall  escheat 
to  the  lord. 
Who  can  neither     As  aliens  caunot  inherit,  so  far,  they  are  on  a  level  with 

hold  hy  purchase  '  i«      i 

^r^iuiieri.  bastards;  but  as  they  are  also  disabled  to  hold  by  pur- 
chase (jr),  they  are  under  still  greater  disabilities.  And,  as 
they  can  neither  hold  by  purchase,  nor  by  inheritance,  it  is 
almost  superfluous  to  say  that  they  can  have  no  heirs,  since 
they  can  have  nothing  for  an  heir  to  inherit ;  but  so  it  is 
expressly  holden  (y),  because  they  have  not  in  them  any 
inheritable  blood. 

An  alien  made        And  farther,  if  an  alien  be  made  a  denizen  by  the  kind's 

a  denisen  by  .^  o 

letters  patent,     letters  patent,  and  then  purchases  lands,  (which  the  law  al- 

may  purchase  .  , 

lands;  but  his     lows  such  a  ouc  to  do,)  his  SOU,  bom  before  his  denization, 

son  bom  before      i,,  <,ii  iv-i-i  11         t 

his  denisation.    Shall  uot  (by  the  commou  law)  mhent  those  lands ;  but  a 

them.  son  bom  afterwards  may,  even  though  his  elder  brother 

be  living;    for  the  father,  before  denization,  had  no  in- 

herit;able  blood  to  communicate  to  his  eldest  son ;  but  by 

[  •  260  ]    denization  it  acquires  *an  hereditary  quality,  which  will  be 

nltmfS^b^   transmitted  to  his  subsequent  posterity.     Yet  if  he  had 

•ctofpariia-      bccn  naturalized  by  act  of  parliament,  such  eldest  son 

meut,  the  son  1       /» 

may  inherit.       might  then  havc  inherited ;  for  that  cancels  all  defects,  and 
is  allowed  to  have  a  retrospective  energy,  which  simple 
denization  has  not  (z). 
Though  formerly     Sir  Edward  Coke  (a)  also  holds,  that  if  an  alien  cometh 
it  is  now  settled,  iuto  England,  and  there  hath  issue  two  sons,  who  are  there- 
an  alien,  bom  in  by  uatural-bom  subjccts ;  and  one  of  them  purchases  land, 
may  inherilto     and  dies ;  yet  neither  of  these  brethren  can  be  heir  to  the 
other.     For  the  commune  vinculum,  or  common  stock  of 
their  consanguinity,  is  the  father ;  and  as  he  had  no  inhe- 
ritable blood  in  him,  he  could  communicate  none  to  his 
sons ;  and,  when  the  sons  can  by  no  possibility  be  heirs  to 
the  father,  the  one  of  them  shall  not  be  heir  to  the  other. 
And  this  opinion  of  his  seems  founded  upon  solid  princi- 
ples of  the  ancient  law;    not  only  from  the  rule  before 
cited  (6),  that  cestui/  que  doit  inkeriter  al  pere,  doit  inhe^ 

m 

{x)  Co.Litt.  2.  (a)  1  Inst.  8. 

(y)  Ibid.;  1  Lev.  59.  (6)  See  pag.  223  and  239. 

(z)  Co.  Litt.  129. 
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riier  al  fits ;  but  also  because  we  have  seen  that  the  only 
feodal  foundation^  upon  which  newly  purchased  land  can 
possibly  descend  to  a  brother^  is  the  supposition  and  fiction 
of  law,  that  it  descended  from  some  one  of  his  ancestors ; 
but,  in  this  case,  as  the  immediate  ancestor  was  an  alien, 
from  whom  it  could  by  no  possibility  descend,  this  should 
destroy  the  supposition,  and  impede  the  descent,  and  the 
land  should  be  inherited  ut  feudum  siricte  novum  ;  that  is, 
by  none  but  the  lineal  descendants  of  the  purchasing  bro- 
ther ;  and  on  failure  of  them,  should  escheat  to  the  lord  of 
the  fee.  But  this  opinion  hath  been  since  overruled  (c) : 
and  it  is  now  held  for  law,  that  the  sons  of  an  alien  born 
here,  may  inherit  to  each  other ;  the  descent  from  one  bro~ 
ther  to  another  being  an  immediate  (18)  descent  {d).  And 
reasonably  enough  upon  the  whole ;  for,  as  (in  common  pur- 
chases) the  whole  of  the  supposed  descent  from  indefinite 
ancestors  is  but  fictitious,  the  law  may  as  well  suppose  the 
requisite  ancestor  as  suppose  the  requisite  descent  (19). 

•It  is  also  enacted,  by  the  statute  11  &  12  W.  III.  c.  6,  Sji^J^JItiS''*' 
that  all  persons  being  natural-bom  subjects  of  the  king,  subject 
may  inherit  and  make  their  titles  by  descent  from  any  of  [  ''^251  ] 
their  ancestors,  lineal  or  collateral ;  although  their  father 
or  mother,  or  other  ancestor,  by,  from,  through,  or  under 
whom  they  derive  their  pedigrees,  were  bom  out  of  the 
king's  allegiance.      But  inconveniences   were  afterwards 
apprehended,  in  case  persons  should  thereby  gain  a  future 
capacity  to  inherit,  who  did  not  exist  at  the  death  of  the 
person  last  seised.     As,  if  Francis  the  elder  brother  of  John 
Stiles  be  an  alien,  and  Oliver  the  younger  be  a  natural* 
bom  subject,  upon  John's  death  without  issue  his  lands 
will  descend  to  Oliver  the  younger  brother :  now,  if  after- 


(c)  1  Ventr.  413 ;  1  Uv.  59  ;  1  Sid.  193. 


(<0  See  pag.  226, 


(18)  See  mUey  p.  208,  note  (9)  to 
chapter  14. 

(1 9)  It  is  very  true,  that,  in  common 
purchases,  the  whole  supposition  of 
descent  from  indefinite  ancestors  is 
fictitious ;  and  also,  that  the  law  may 
as  well  suppose  the  requisite  ancestor, 
M  suppose  the  requisite  descent :  bnt» 
whether  either  of  these  suppositions 

VOL.  II. 


be  "  reasonable  enough,"  is  another 
question.     See  oit/e,  p.  222. 

Since  this  note  was  first  published, 
it  has  been  enacted  by  the  statute  of 
3  &  4  Gul.  IV.  c.  106,  that,  in  every 
case  of  descent,  the  person  last  enti- 
tled to  the  land  shall  be  considered  to 
have  been  the  purchaser  thereof,  un- 
less the  contrary  be  proved. 

C  C 
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waidfl  Francis  1mm  a  child  bom  in  England,  it  was  feared 
that,  under  the  statute  of  king  William,  thk  new-bom 
child  might  defeat  the  estate  of  his  uncle  Oliver.  Wbere^ 
fore  it  is  provided,  by  the  statute  25  Geo.  II.  c.  39,  that  no 
right  of  inheritance  shall  accrue  by  virtue  of  the  former 
statute  to  any  persons  whatsoever,  unless  they  aite  in  being 
and  capable  to  take  as  heirs  at  the  death  of  the  person  last 
seised : — with  an  exception  however  to  the  case,  where 
lands  shall  descend  to  the  daughter  of  an  alien;  which 
descent  shall  be  divested  in  favour  of  an  after-bom  brother, 
or  the  inheritance  shall  be  divided  with  an  after-bom  sister 
or  sisters,  according  to  the  usual  rule  (d)  of  descents  by  the 
common  law. 
or  attainder.  7.  By  attainder  (20)  also,  for  treason  or  other  felony,  the 

blood  of  the  person  attainted  is  so  conrupted,  as  to  be  ren^ 
dered  no  longer  inheritable. 
Distinction  be-  Great  care  must  be  taken  to  distinguish  between  forfeiture 
oT uncu  to^tbe'^  of  lauds  to  the  king,  and  this  species  of  escheat  to  the  lord ; 
to%e'iord!fn ^^  wluch,  by  rcasou  of  their  similitude  in  some  circumstances, 
attainder.  ^^^  bccausc  the  crowu  IS  vcry  frequently  the  immediate  ioid 

of  the  fee,  and  therefore  entitled  to  both,  have  been  often 
confounded  together.  Forfeiture  of  lands,  and  of  whatever 
else  the  offender  possessed,  was  the  doctrine  of  the  old 
[  *  252  ]  Saxon  law  (e),  as  a  part  of  punishment  for  the  offence;  ''^and 
does  not  at  all  relate  to  the  feodal  system,  nor  is  the  con«- 
sequence  of  any  signiory  or  lordship  paramount  (/) :  but, 
being  a  prerogative  vested  in  the  cro¥m,  was  neither  super- 
seded nor  diminished  by  the  introduction  of  the  Norman 
tenures ;  a  fruit  and  consequence  of  which  escheat  must 
undoubtedly  be  reckoned.  Escheat  therefore  operates  in 
subordination  to  this  more  ancient  and  superior  law  of  for- 
feiture. 
The  doctrine  of  'Fhc  doctriuc  of  escheat  upon  attainder,  taken  singly,  is 
^tainder^on-  this :  that  the  blood  of  the  tenant,  by  the  commission  of 
any  felony,  (under  which  denomination  all  treasons  were 
formerly  comprised  (g),)  is  corrupted  and  stained,  and  the 

(rf)  Sec  pag.  208  and  214.  (/)  2  Inst.  64  ;  Salk.  85. 

(e)  LL.  Aelfred,  c.  4  ;  LL.  Canut.         (p)  3  Tnit.  15  ;  Stat.  25  Edw.  IIT. 
c.  .54.  c.  ^t  8.  12. 

(20)   See  the  Btatates  referred  to  «n/e,  in  the  note  top«  72»  and  pott,  in  the 
note  to  p.  256^ 
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original  donation  of  the  feud  is  thereby  determined,  it  being 
always  granted  to  the  vassal  on  the  implied  condition  of 
(him  bene  se  gesserit.  Upon  the  thorough  demonstration  of 
which  guilty  by  legal  attainder,  the  feodal  covenant  and 
mutual  bond  of  fealty  are  held  to  be  broken,  the  estate 
instantly  &lls  back  from  the  offender  to  the  lord  of  the  fee, 
and  the  inheritable  quality  of  his  blood  is  extinguished  and 
blotted  out  for  ever  (21).  In  this  situation  the  law  of 
feodal  escheat  was  brought  into  England  at  the  conquest ; 
and  in  general  superadded  to  the  ancient  law  of  forfeiture. 
In  consequence  of  which  corruption  and  extinction  of  here- 
ditary blood,  the  land  of  all  felons  would  immediately  rerest 
in  the  lord,  but  that  the  superior  law  of  forfeiture  inter- 
venes, and  intercepts  it  in  its  passage :  in  case  of  treason 
for  ever;  in  case  of  other  felony,  for  only  a  year  and  a  day ; 
after  which  time  it  goes  to  the  lord  in  a  regular  course  of 
escheat  (A),  as  it  would  have  done  to  the  heir  of  the  felon 
in  case  the  feodal  tenures  had  never  been  introduced.  And 
that  this  is  the  true  operation  and  genuine  history  of  es* 
cheats  will  most  evidently  appear  from  this  incident  to 
gavelkind  lands,  (which  seems  to  be  the  old  Saxon  tenure,) 
that  they  are  in  no  case  subject  to  escheat  for  felony  (22), 
though  they  are  liable  to  forfeiture  for  treason  (i). 

*As  a  consequence  of  this  doctrine  of  escheat,  all  lands    [  *  '^253  ] 
of  inheritance  immediately  revesting  in  the  lord,  the  wife  f7,2,^rwTfe 
of  the  felon  was  liable  to  lose  her  dower,  till  the  statute  Stiti**to  dinTr"; 
1  Edw.  VL  c.  12,  enacted,  that  albeit  any  person  be  at- ^"f^^o/'^^^'jj  ' 
tainted  of  misprision  of  treason,  murder,  or  felony,  yet  his  {Jj^^^*"^'* 
wife  shall  enjoy  her  dower.     But  she  has  not  this  indul- 
gence where  the  ancient  law  of  forfeiture  operates ;  for  it  is 
expressly  provided  by  the  statute  6  &  6  Edw.  VI.  c.  11, 
that  the  wife  of  one  attaint  of  high  treason  shall  not  be 
endowed  at  all. 

Hitherto  we  have  only  spoken  of  estates  vested  in  the  ^J^f^^Jf  J"/. 
offender,  at  the  time  of  his  offence  or  attainder.     And  here  J^^JJ**"^*^ 
the  law  of  forfeiture  stops ;  but  the  law  of  escheat  pursues 
the  matter  still  farther.     For,  the  blood  of  the  tenant  being 

(A)  2  Inst.  36.  («)  Somncr,  53 ;  Wright  Ten.  118. 


(21)  But  see  the  references  given         (22)  See  tmie^  chapter  6,  page  84. 
in  the  last  note. 

C   C  2 
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utterly  corrupted  and  extinguished,  it  follows  not  only  that 
all  that  he  now  has  shall  escheat  from  him,  but  also  that 
he  shall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farther  illustrate  the  distinction  between  forfeiture 
and  escheat.  If  therefore  a  father  be  seised  in  fee,  and  the 
son  commits  treason  and  is  attainted,  and  then  the  father 
dies :  here  the  lands  shall  escheat  to  the  lord  ;  because  the 
son,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir, 
and  there  can  be  no  other  heir  during  his  life  (23) ;  but  no- 
thing shall  be  forfeited  to  the  king,  for  the  son  never  had 
any  interest  in  the  lands  to  forfeit  (A).  In  this  case  the  es- 
cheat operates,  and  not  the  forfeiture ;  but  in  the  following 
instance  the  forfeiture  works,  and  not  the  escheat.  As  where 
a  new  felony  is  created  by  act  of  parliament,  and  it  is  pro- 
vided (as  is  frequently  the  case)  that  it  shall  not  extend  to 
corruption  of  blood  ;  here  the  lands  of  the  felon  shall  not 
escheat  to  the  lord,  but  yet  the  profits  of  them  shall  be  for- 
feited to  the  king  for  a  year  and  a  day,  and  so  long  after  as 
the  offender  lives  (/). 
The  corrupuon  There  is  yet  a  farther  consequence  of  the  corruption  and 
blood  of"  peraoS  cxtiuction  of  hereditary  blood,  which  is  this :  that  the  per- 
ly  exteuded'to^n  son  ^attainted  shall  not  only  be  incapable  himself  of  inherit- 
18  posterity.      j^^^  ^^  transmitting  his  own  property  by  heirship,  but  shall 

^  ^   also  obstruct  the  descent  of  lands  or  tenements  to  his  pos- 

terity, in  all  cases  where  they  are  obliged  to  derive  their 
title  through  him  from  any  remoter  ancestor.  The  channel 
which  conveyed  the  hereditary  blood  from  his  ancestors  to 
him,  is  not  only  exhausted  for  the  present,  but  totally 
dammed  up  and  rendered  impervious  for  the  future.  This 
is  a  refinement  upon  the  ancient  law  of  feuds,  which  al- 
lowed that  the  grandson  might  be  heir  to  his  grandfather, 
though  the  son  in  the  intermediate  generation  was  guilty  of 
felony  (m).  But,  by  the  law  of  England,  a  man's  blood  is 
so  universally  corrupted  (24)  by  attainder,  that  his  sons 

(k)  Co.  Litt.  13.  (0  3  Inst.  47.  (m)  Van  Leeuwen  in  2  Feud.  31. 


(23)  Our  author,  howeTor^  in  paie^  heir  ;   and  Bee  post,  p.  255. 
249,  states  a  case  in  which,  even  un-  (24)  But  see  now  the  statutes  of  54 

der  the  old  law,  a  man's  eldest  son  Geo.  III.  c.  145,  and  of  3  &  4  Gul. 

might  be  living,  and  yet  not  he,  but  IV.  c.  106,  before  referred  to,  and  in 

his  younger  brother,  be  his  father's  part  cited,  in  the  note  to  p.  256. 
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can  neither  inherit  to  him  nor  to  any  other  ancestor  (n),  at 
least  on  the  part  of  their  attainted  father. 

This  corruption  of  blood  cannot  be  absolutely  removed 
but  by  authority  of  parliament.  The  king  may  excuse  the 
public  punishment  of  an  offender ;  but  cannot  abolish  the 
private  right,  which  has  accrued  or  may  accrue  to  indivi- 
duals as  a  consequence  of  the  criminal's  attainder.  He 
may  remit  a  forfeiture,  in  which  the  interest  of  the  crown 
is  alone  concerned ;  but  he  cannot  wipe  away  the  corrup- 
tion of  blood ;  for  therein  a  third  person  hath  an  interest, 
the  lord  who  claims  by  escheat.  If,  therefore,  a  man  hath 
a  son,  and  is  attainted,  and  afterwards  pardoned  by  the 
king ;  this  son  can  never  inherit  to  his  father,  or  father's 
ancestors;  because  his  paternal  blood,  being  once  tho- 
roughly corrupted  by  his  father's  attainder,  must  continue 
so :  but  if  the  son  had  been  bom  after  the  pardon,  he  might 
inherit ;  because  by  the  pardon  the  father  is  made  a  new 
man,  and  may  convey  new  inheritable  blood  to  his  after- 
bom  children  (o). 

Herein  there  is,  however,  a  difference  between  aliens  and  pi«?»ncc »»-  , 

'  '  tweeu  aliens  and 

persons  attamted.  Of  aliens,  who  could  never  by  any  pos-  p«»on»»ttaint- 
sibility  be  heirs,  the  law  takes  no  notice :  and  therefore  we 
have  *seen,  that  an  alien  elder  brother  shall  not  impede  the  [  *  255  ] 
descent  to  a  natural-bom  younger  brother.  But  in  attain- 
ders it  is  otherwise :  for  if  a  man  hath  issue  a  son,  and  is 
attainted,  and  afterwards  pardoned,  and  then  hath  issue  a 
second  son,  and  dies ;  here  the  corruption  of  blood  is  not 
removed  from  the  eldest,  and  therefore  he  cannot  be  heir ; 
neither  can  the  youngest  be  heir,  for  he  hath  an  elder  bro- 
ther living,  of  whom  the  law  takes  notice,  as  he  once  had  a 
possibility  of  being  heir ;  and  therefore  the  younger  brother 
shall  not  inherit,  but  the  land  shall  escheat  to  the  lord : 
though,  had  the  elder  died  without  issue  in  the  life  of  the 
father,  the  younger  son  born  after  the  pardon  might  well 
have  inherited,  for  he  hath  no  corruption  of  blood  (p).  So, 
if  a  man  hath  issue  two  sons,  and  the  elder  in  the  lifetime 
of  the  father  hath  issue,  and  then  is  attainted  and  executed, 
and  afterwards  the  father  dies,  the  lands  of  the  father  shall 
not  descend  to  the  younger  son  :  for  the  issue  of  the  elder, 
which  had  once  a  possibility  to  inherit,  shall  impede  the 

(»)  Co.  Litt.  391.  (o)  Ibid.  392.  (p)  Ibid.  «. 
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descent  to  the  younger,  and  the  land  shall  escheat  to  the 
lord(y).  Sir  Edward  Coke  in  this  case  allows  (r),  that 
if  the  ancestor  be  attainted,  his  sons  bom  before  the 
attainder  may  be  heirs  to  each  other ;  and  distinguishes 
it  from  the  case  of  the  sons  of  an  alien,  because  in  this 
case  the  blood  was  inheritable  when  imparted  to  them 
from  the  father ;  but  he  makes  a  doubt  (upon  the  prinr 
ciples  before  mentioned,  which  are  now  over-ruled)  («) 
whether  sons,  bom  after  the  attainder,  can  inherit  to 
each  other,  for  they  never  had  any  inheritable  blood  in 
them. 
conuequences  of      Udou  the  wholc  it  apDcars,  that  a  person  attainted  is 

attainder,  under         •  i  %.  i  •      »  •     *•  •    i_      • 

the  old  law.  neither  allowed  to  retain  his  former  estate,  nor  to  mnent 
any  future  one,  nor  to  transmit  any  inheritance  to  bis  issue, 
either  immediately  from  himself,  or  mediately  through  him- 
self from  any  remoter  ancestor ;  for  his  inheritable  blood, 
which  is  necessary  either  to  hold,  to  take,  or  to  transmit 
any  feodal  property,  is  blotted  out,  cormpted,  and  extin- 
guished for  ever :  the  consequence  of  which  is,  that  estates 
thus  impeded  in  their  descent,  result  back  and  escheat  to 
the  lord. 

The  effect  of  *This  corruption  of  blood,  thus  arising  from  feodal  prin- 

corruption  of  tnc     ,  *  '  o  ^   ^ 

blood,  byjeio^y,  ciples,  but  pcrhaps  extended  farther  than  even  those  pnn- 

"'^''rfi^ib^^^cer-  ^'P'®®  ^''^  waiTant,  has  been  long  looked  upon  as  a  pecu- 
tain  statutes.  Jjar  ha^rdship :  because  the  oppressive  parts  of  the  feodal 
[  *  256  ]  tenures  being  now  in  general  abolished,  it  seems  unreason- 
able to  reserve  one  of  their  most  inequitable  consequences ; 
namely,  that  the  children  should  not  only  be  reduced  to 
present  poverty,  (which,  however  severe,  is  sufficiently  jus- 
tified upon  reasons  of  public  policy,)  but  also  be  laid  under 
future  difficulties  of  inheritance,  on  account  of  the  guilt  of 
their  ancestors.  And  therefore,  in  most  (if  not  all)  of  the 
new  felonies  created  by  parliament  since  the  reign  of  Henry 
the  eighth,  it  is  declared,  that  they  shall  not  extend  to  any 
corruption  of  blood:  and  by  the  statute  7  Ann.  c.  21, 
(the  operation  of  which  is  postponed  by  the  statute  17 
Geo.  II.  c.  39,)  it  is  enacted,  that,  after  the  death  of  the 
late  pretender,  and  his  sons,  no  attainder  for  treason  shall 
extend  to  the  disinheriting  any  heir,  nor  the  prejudice  of 
any  person,  other  than  the  offender  himself:   which  pro- 

(7)  Dyer,  48.  (r)  Co.  Litt.  8.  (s)  1  Hal.  P.  C.  357. 


Ajrx)  nmm  by  sscsbat. 
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Ttsions  h^e,  indeed^  carried  the  remedy  farther  (2&)  tkan 
wa»  required  by  the  hardskip  above  complained  of;  which 
ia  only  the  fotore  obstruction  of  descettts^  where  the  pedigree 
happens  to  be  deduced  through  the  blood  of  an  attainted 
ancestor* 

Before  I  concliide  this  head  of  escbeati  I  must  mention  i^  the  case  of  a 
one  singular  instance  in  which  lands  held  in  fee-simple  are  ^  dusoived,  the 
not  liable  to  escheat  to  the  lord^  even  when  their  owner  is  ^^^n  bi>«u  ^ave 
no  more,  and  hath  left  no  heirs  to  inherit  them.     And  this  and  not  the  lord 

a.i_  i»  *  f       •  n    I  1  ^y  escheat. 

is  the  case  of  a  corporation ;  for  if  that  comes  by  any  acci- 
dent to  be  dissolved,  the  donor  or  his  heirs  shall  have  the 
land  again  in  reversion,  and  not  the  lord  by  escheat ;  which 
is,  perhaps,  the  only  instance  where  a  reversion  can  be 
expectant  on  a  grant  in  fee-simple  absolute.  But  the  law, 
we  are  told  (f),  doth  tacitly  annex  a  condition  to  every  such 
gift  or  grant,  that  if  the  corporation  be  dissolved,  the  donor 
or  grantor  shall  re-enter ;  for  the  cause  of  the  gift  or  grant 
*faileth.  This  is,  indeed,  fonnded  upon  the  self-same  prin-  [  *  257  ] 
ciple  as  the  law  of  escheat ;  the  heirs  of  the  donor  being 
only  substituted  instead  of  the  chief  lord  of  the  fee :  which 
was  formerly  very  frequently  the  case  in  subinfeudations,  or 
alienations  of  lands  by  a  vassal  to  be  holden  as  of  himself, 
till  that  practice  was  restrained  by  the  statute  of  quia  emp- 
tores,  18  Edw.  I.  st.  1,  to  which  this  very  singular  (26)  in- 
stance still,  in  some  degree,  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  descent,  which  p£^*e^SJ5;». 
not  being  productive  of  any  escheat,  is  not  strictly  redu-  gf^l^^*^*"^ 
cible  to  this  head,  and  yet  must  not  be  passed   over  in 
silence.     It  is  enacted  by  the  statute  11  &  12  Will.  III. 
c.  4,  (27)  that  every  papist  who  shall  not  abjure  the  errors 

(0  Co.  Litt.  13. 


(25)  Tlie  statute  of  54  Geo.  III. 
c.  145,  took  away  corruption  of  blood, 
in  all  caaes  except  the  crimes  of  trea- 
son, petit  treason,  or  murder,  and  the 
statute  of  3  &  4  Gul.  IV.  c.  106, 
B.  10,  enacts,  that  after  the  death  of 
a  person  attainted,  any  one  may  in- 
herit, notwithstanding  he  is  obliged  to 
trace  his  descent  through  the  person 
attainted,  provided  the  claimant's 
title  is  open  to  no  other  objection. 


(26)  The  instance  mentioned  in  the 
text  is  not  absolutely  a  singular  one, 
if  it  be  law,  as  intimated  in  1  Roll's 
Ab.  816,  pi.  6,  that  an  advowson  in 
gross  wiU  revert  to  the  grantor  for 
want  of  heirs  of  the  grantee :  or,  if 
not  to  the  grantor,  yet  the  king  wi]l 
have  it  as  supreme  patron,  and  not  as 
an  escheat. 

(27)  Mr.  Christian  observes,'*  this 
act  was  repealed  by  the  18  Geo.  III. 
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of  his  religion  by  taking  the  oaths  to  government,  and  mak- 
ing the  declaration  against  transubstantiation,  within  six 
months  after  he  has  attained  the  age  of  eighteen  years,  shall 
be  incapable  of  inheriting,  or  taking,  by  descent,  as  well  as 
purchase,  any  real  estates  whatsoever ;  and  his  next  of  kin 
being  a  protestant,  shall  hold  them  to  his  own  use  till  such 
time  as  he  complies  with  the  terms  imposed  by  the  act.  This 
incapacity  is  merely  personal ;  it  affects  himself  only,  and 
does  not  destroy  the  inheritable  quality  of  his  blood,  so  as 
to  impede  the  descent  to  others  of  his  kindred.  In  like 
manner  as,  even  in  the  times  of  popery,  one  who  entered 
into  religion  and  became  a  monk  professed  was  incapable  of 
inheriting  lands,  both  in  our  own  (u)  and  the  feodal  law ; 
eo  quod  desiit  esse  miles  seadi  qui  foetus  est  miles  Christi : 
nee  benefieium  pertinet  ad  eum  qui  non  debet  gerere  offif 
eium{w).  But  yet  he  was  accounted  only  civiliter  mar" 
tuus  ;  he  did  not  impede  the  descent  to  others,  but  the  next 
heir  was  entitled  to  his  or  his  ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England ;  which,  so  often  as  they 
happen,  occasion  lands  to  escheat  to  the  original  proprietaiy 
or  lord. 


(f()  Co.  litt.  132. 


(lo)  2  Feud.  21. 


c.  6,  80  far  as  to  permit  such  Roman 
Catholics  to  inherit  real  property,  as 
would  take  the  oath  of  allegiance  pre- 
scribed in  the  statute ;  which  is  the 
same  oath  that  is  directed  to  be  taken 
by  the  31  Geo.  III.  c.  32  ;  which  has 
repealed  all  the  other  odious  restric- 
tions upon  those  who  profess  the  Ro- 


man Catholic  religion.*'  [Since  Mr. 
Christian  wrote,  liberality  has  been 
making  further  progress,  and  many 
restrictions,  which  Mr.  Christian  did 
not  consider  odious,^  have  been  re- 
moved. See  Stat.  10  Geo.  lY.  c.  7, 
and  on/e,  the  notes  to  Vol.  I.  pp.  230, 
368.— Ed.] 
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OF  TITLE  BY  OCCUPANCY. 


Occupancy  is  the  taking  possession  of  those  things,  which  Ofuuebyoocu- 
before  belonged  to  nobody.  This,  as  we  have  seen  {a),  is 
the .  true  ground  and  foundation  of  all  property^  or  of  hold- 
ing those  things  in  severalty,  which,  by  the  law  of  nature, 
unqualified  by  that  of  society,  were  common  to  all  mankind. 
But,  when  once  it  was  agreed  that  every  thing  capable  of 
ownership  should  have  an  owner,  natural  reason  suggested, 
that  he  who  could  first  declare  his  intention  of  appropriating 
any  thing  to  his  own  use,  and,  in  consequence  of  such  in- 
tention, actually  took  it  into  possession,  should  thereby  gain 
the  absolute  property  of  it ;  according  to  that  rule  of  the  law 
of  nations,  recognized  by  the  laws  of  Rome  (b),  quod  nuU 
liu8  est,  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  pro- 
perty, (for  of  personal  chattels  I  am  not  in  this  place  to 
speak,)  hath  been  confined  by  the  laws  of  England  within  a 
very  narrow  compass ;  and  was  extended  only  to  a  single  in- 
stance :  namely,  where  a  man  was  tenant  pur  outer  vie,  or 
had  an  estate  granted  to  himself  only  (without  mentioning 
his  heirs)  for  the  life  of  another  man,  and  died  during  the 
life  of  cestuy  que  vie,  or  him  by  whose  life  it  was  holden : 
in  this  case,  he  that  could  first  enter  on  the  land,  might  law- 
fully retain  the  possession,  so  long  as  cestuy  que  vie  lived, 
by  right  of  occupancy  (c). 

^^This  seems  to  have  been  recurring  to  first  principles,  and 

(a)  See  pag.  3  &  8,  and  the  next         (b)  Ff.  41,  1,  3. 
page.  (c)  Co.  Litt.  41. 
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calling  in  the  law  of  nature  (1)  to  ascertain  the  property  of 
the  land,  when  left  without  a  legal  owner.  For  it  did  not  re- 
vert to  the  grantor,  though  it  formerly  (d)  was  supposed  so 
to  do ;  for  he  had  parted  with  all  his  interest,  so  long  as 
cestuy  quevie  lived  :  it  did  not  escheat  to  the  lord  of  the  fee, 
for  all  escheats  must  be  of  the  absolute  entire  fee,  and  not 
of  any  particular  estate  carved  out  of  it :  much  less  of  so 
minute  a  remnant  as  this :  it  did  not  belong  to  the  grantee  ; 
for  he  was  dead :  it  did  not  descend  to  his  heirs ;  for  there 
were  no  words  of  inheritance  in  the  grant :  nor  could  it  vest 
in  his  executors  ;  for  no  executors  could  succeed  to  a  free- 
hold. Belonging  therefore  to  nobody,  like  the  hcereditas 
jacens  of  the  Romans,  the  law  left  it  open  to  be  seized  and 
appropriated  by  the  first  person  that  could  enter  upon  it, 
during  the  life  of  cestuy  que  vie,  under  the  name  of  an  occu- 
pant. But  there  was  no  right  of  occupancy  allowed,  where 
the  king  had  the  reversion  of  the  lands :  for  the  reversioner 
hath  an  equal  right  with  any  other  man  to  enter  upon  the 
vacant  possession,  and  where  the  king's  title  and  a  subject's 
concur,  the  king's  shall  be  always  preferred :  against  the 
king  therefore  there  could  be  no  prior  occupant,  because  nul- 
lum tempus  occurrit  regi  (e).  And,  even  in  the  case  of  a  sub- 
ject, had  the  eatoie  pur  auter  vie  been  granted  to  a  man  and 
his  heirs  during  the  life  of  cestuy  que  vie,  there  the  heir  might, 
and  still  may  enter  and  hold  possession,  and  is  called  in  law 
a  fecial  occupant :  as  having  a  special  exclusive  right,  by 
the  terms  of  the  original  grant,  to  enter  upon  and  occupy 
this  hcereditas  jacens,  during  the  residue  of  the  estate  grant- 
ed ;  though  some  have  thought  him  so  called  with  no  very 
great  propriety  (/) ;  and  that  such  estate  is  rather  a  de- 
scendible freehold.  But  the  title  of  common  occupancy  is 
now  reduced  almost  to  nothing  by  two  statutes  :  the  one  29 
Car.  II.  c.  3,  which  enacts  (according  to  the  ancient  rule  of 

(d)  Bract.  1.  2,  o.  9;  1.  4,  tr.  3,         (e)  Co.Iitt.  41. 
c.  9,  8.  4  ;  Flet.  1.  3,  c.  12,  s.  6 ;  1. 5,  (/)  Vaugb.  201. 

c.  5,  s.  15* 


(1)  Here,  our  author  thinks  **  the  page,  and  elsewhere,  he  holds  that, 
property  in  land  may  be  ascertained  **  by  tiie  law  of  nature,  it  is  common 
by  the  law  of  nature  ;"   in  the  last      to  all  mankind.'* 
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l^w(^))  that  where  there  is  no  special  oceupaKit(2)y  in 
whom  tlie  estate  may  vest,  the  tenant  pier  outer  vie  may  de^ 

(0)  Bract.  L  2,  c.  9 :  L  4,  tr.  3,  c  9,  s.  4 ;  Flet  L  3,  c.  12,  •.  6 ;  1.  5, 

c.  5,  B.  15. 
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(2)  Wheth«r  under  a  grant  to  a 
man  and  his  executon,  of  lands  pur 
auirt  tfie,  the  ezecntors  can  take  as 
special  occupants,  appears  to  be  not 
▼ciy  clearly  settled.     In  MUtter  v. 
Lord  Hartwood,  (18  Yes.  273,)  Lord 
Eldon  seems  to  say,  an  executor  may 
be  a  special  occupant ;  but  in  Ripley 
V.    Waterworth,   {7  Yes.  438,)  the 
same  learned  Judge  treated  that  as, 
at  aU  erents,  a  doubtful  point.  Every 
estate  pur  autre  vie  in  the  hands  of 
an  azecvtor,  (who  takes  qua  executor 
only,)  wtU  be  assets  in  his  hands. 
{Weetfaling  r.    Weeifsttinff,  3  Atk. 
466 ;  Ripley  t.  Waierworthf  ubi  fv- 
pra,)    And  where  there  is  no  special 
occupant,  an  estate  held  by  lease  pur 
autre  vie,  wUl  go  to  the  executors  or 
administrators  of  the  lessee  ;  and  in 
their  hands  such  a  lease  was  always 
considered  as  personal  estate,  at  least 
to  the  extent  of  being  assets  :  {DuJte 
qfDevanehirev,  Kintont  2Vem.  719 :) 
though,  in  other  respects,  it  was  for- 
merly held  to  retain  the  character  of 
freehold,  so  completely  as  not  to  be 
distributable  under  the  intestacy  of 
the  deceased  tenant  pur  autre  vie: 
{Oldham  y.  Pickering,  Cartfaew,376 :) 
but  this  last  point  seems  now  settled 
definitiTely  to  the  contrary,  by  the 
statute  of  14  Geo.  II.  c.  20,  and  in- 
deed Lord  Eldon  (in  Ripley  y.  Water- 
worth,  7  Yes.  439,)  thought  it  "  not 
a  great  stretch*'  to  say  that  the  sta- 
tute of  Cha.  II.  was  meant  to  apply 
both  to  testacy  and  intestacy. 

But  though  an  estate  pur  autre  vie, 
granted  to  a  man,  his  exeeutore,  ad- 
ministrators and  assigns,  if  there  be 
no  special  occupant^  is  distributable 
ae  personal  estate,  it  does  not  become 
personal  estate  strictly  speaking ;  nor 
does  it  become  Hable  to  that  applica- 


tion till  after  the  death  of  the  party ; 
and  then  not  by  force  of  any  property 
inherent  in  the  estate  itself,  but  by 
force  of  the  statute,  to  avoid  the  in- 
convenience of  general  occupancy.  In 
the  life  of  the  party  such  an  estate 
must  be  considered  freehold  estate. 
(Watkini  v.  Lee,  6  Yes.  642.)  And 
when  an  estate  pur  autre  vtehas  been 
limited  to  a  man,  his  heirs  and  as- 
signs, if  it  be  not  devised,  it  goes  to 
the  heir,  and  is  liable  to  debts  in  the 
same  order  as  a  fee-simple  would  be. 
{Atkinson  r.  Baker,  2  T.  R.  230.) 
For,  an  estate  pur  autre  vie,  (clearly, 
at  all  events,  ^hen  it  is  limited  to  a 
man  and  his  heirs,)  is  in  its  nature 
f^ehold;  the  devise  thereof  is  not 
valid  unless  it  be  attested  by  three 
witnesses,  and  it  can  be  created  and 
conveyed  onlyby  a  conveyance  proper 
to  create  and  transfer  freehold  estate. 
Lord  Redesdale,  indeed,  doubted 
whether  such  an  estate  could  be  con- 
verted into  a  chattel  interest  by  any 
convention  of  the  parties  to  its  crea- 
tion ;  and  whether  a  grant  to  a  man, 
his  executors  and  administrators, 
could  moke  the  property  liable  to  be 
acted  upon  as  a  chattel  interest,  ex- 
cept to  the  extent,  and  in  the  cases, 
for  which  the  statute  has  specially 
provided.  {Campbell y.  Sandys,  1  Sch. 
&  Lef.  290.)  But  Lord  Hardwicke 
appears  to  have  recognized  the  dis- 
tinction which  may  arise  out  of  the 
terms  of  limitation,  as  such  terms  may 
direct  the  devolution  of  the  property, 
either  on  the  heir  or  the  personal  re- 
presentatives. {Williams  v.  Jekyll, 
2  Yes.  sen.  684,  and  see  the  Duke  qf 
Devonshire  V,  Atkins,  2  P.  Wms.  382.) 
However  this  may  be,  there  is  no 
doubt  that  an  estate  pur  autre  vie, 
limited  to  heirs,  is  within  the  statute 
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vise  it  by  will,  or  it  shall  go  to  the  executors  or  adminitf- 
trators^  and  be  assets  in  their  hands  for  payment  of  debts; 
[  ♦  260  ]    the  *other  that  of  14  Geo.  II.  c.  20,  which  enacts,  that  the 
surplus  of  such  estate  pur  outer  vie,  after  payment  of  debts, 
shall  go  in  a  course  of  distribution  like  a  chattel-interest  (3). 
The  doctrine  of       By  thcsc  two  statutcs  the  title  of  common  occupancy  is 
paocy^aboiu^'ed.  Utterly  cxtinct  and  abolished  ;  though  that  of  special  occu- 
pancy, by  the  heir-at-law,  continues  to  this  day ;  such  heir 
being  held  to  succeed  to  the  ancestor's  estate,  not  by  de- 
scent, for  then  he  must  take  an  estate  of  inheritance,  but  as 
an  occupant  specially  marked  out  and  appointed  by  the  ori- 
ginal grant  (4).     But,  as  before  the  statutes  there  could  no 


of  firadulent  deriBes,  and  liable  to  4pe- 
eidlty  debts.  (JVeitfalmg  v.  Wut- 
falmg,  3  Atk.  465.) 

An  estate  pwr  autre  vie  may  be  li- 
mited by  way  of  guaei  entaU,  to  the 
heirs  of  the  body  of  the  tenant  as  spe- 
cial occupants.  But  those  who  have 
interests  in  the  nature  of  such  an  es- 
tate>tail,  may  bar  their  issue  and  all 
remainders  over  by  any  alienation 
during  their  liyes;  though  not  by 
wilL  {Oraif  y.  Maimoekt  2  Eden, 
341 ;  Blake  v.  Luxton,  Coop.  185 ; 
BlaJte  T.  Blaief  1  Cox,  26C ;  Om^- 
beU  V.  8andy»f  1  Sch.  &  Lef.  296 ; 
ex  parte  Sterne f  6  Yes.  158.) 

(3)  The  two  statutes  referred  to  in 
the  text,  are  not  cited  with  precise 
accuracy.  The  statute  of  Cha.  11. 
makes  estates  pur  autre  vie,  in  the 
hands  of  executors  and  administra- 
tors, assets  not  merely  for  payment  of 
debts,  but  assets  generally.  And  the 
statute  of  Greo.  II.  enacts,  that  "  such 
estates /wr  autre  vie  (in  case  there  be 
no  special  occupant  thereof,)  of  which 
no  devise  shaU  have  been  made  ac- 
cording to  the  act  for  prevention  of 
firauds  and  perjuries,  or  so  much  there- 
of as  shall  not  have  been  so  devised, 
shaU  go,  be  applied  and  distributed, 
in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate." 

Since  this  note  was  first  published, 
it  has  been  enacted,  by  the  statute  of 


3  &4  Gul.  IV.  c.  104,  that  when  any 
person  shall  die  seised  of  or  entitled 
to  amy  interest  or  estate  in  real  pro- 
perty, which  he  has  not  devised  sub- 
ject to  payment  of  his  debts,  the  sam* 
shaU  be  assets  to  be  administered  in 
courts  of  equity  for  the  payment  of 
the  debts  of  such  person:  provided 
that,  in  such  administration,  creditors 
by  specialty  in  which  the  heirs  are 
bound  shall  be  entitled  to  priority  of 
payment,  before  creditors  by  specialty 
in  which  the  heirs  are  not  bound,  or 
creditors  by  simple  contract.  (See 
poet,  p.  340,  note.) 

(4)  The  doctrine  laid  down  in  the 
text  is  believed  to  be  sound  law, 
though  it  has  not  been  uniformly  ad- 
mitted. In  Holdeu  v.  Smallbrookef 
(Vaugh.  201,)  Chief  Justice  Vaughan 
contended  that  an  estate  granted  to  a 
man  and  his  heirs  pur  autre  vie,  upon 
the  grantee's  death,  must  be  taken  by 
the  heir,  not  as  special  occupant,  but 
as  heir ;  not  of  a  fee,  but  of  a  descen- 
dible freehold ;  and  not  by  way  of  li- 
mitation, as  a  purchase  to  the  heir, 
but  by  descent.  For  the  consistency 
of  which  doctrine  with  the  ancient 
Uw,  Bracton  was  cited,  who  in  the 
9th  chapter  of  his  2nd  book  says, "  «t 
fiat  donatio,  ad  vitam  donatoris,  do- 
natorio  et  hmredUme  euie,  m  donatO' 
rtut  prdemoriatur  httredee  ei  moee- 
dent,  tenendum  ad  vitatk  donatorie,  et 


07  TITLE   BT   OCCUPAKCT. 


260 


common  occupancy  be  had  of  incorporeal  hereditaments,  as 
of  rents,  tithes,  advowsons,  commons,  or  the  like  (A),  (be- 

(A)  Co.  litt.  41 ;  Vaugh.  201. 


per  atiUam  ntartit  anteee»toru  recti- 
perabuntf  qui  obiit  laeuitusf]  ui  de 
Jeodo.'*''  Hence,  Yanghan,  C.  J.,  ar- 
gued, that,  as  the  ancestor,  in  the 
case  sapposed,  would  be  deemed  to 
have  died  seised  a*  offeet  though  not 
seised  m  fee ;  and  as  the  heir  would 
be  entitled  to  the  writ  of  mortdaneeS' 
tor,  this  amounted  to  infallible  proof 
that  the  heir,  in  such  case,  takes  by 
descent. 

And  in  the  Anonyvunu  ease  in  God- 
bolt,  (pi.  238,  p.  172,)  Wahnealey, 
Warburton,  and  Foster,  J  J.  held,  that 
if  a  rent  be  granted  to  one  and  his 
heirs  for  the  life  of  another  man,  and 
the  grantee  dieth,  his  heir  shall  not  be 
occupant  of  the  rent.  Warburton  held 
that  the  heir  should  have  the  rent  as 
a  freehold  descended ;  and  for  that 
he  cited  26  Hen*  YI.  Staiham  v.  Re- 
cognizance.  A  distinction,  however, 
was  taken,  both  by  Warburton  and 
Walmesley,  who  said,  that  although 
the  heir  should  take  by  descent,  yet  it 
should  not  be  in  the  nature  of  a  de- 
scent of  inheritance,  (to  one  purpose, 
at  any  rate,)  for  if  he  were  an  infant 
he  should  not  be  allowed  his  age.  (See 
Co.  LJtt.  239  a,  and  the  additions  to 
Mr.  Christian's  note  at  the  foot  of 
the  next  page.) 

In  Low  V.  Barron,  (3  P.  Wms.  262,) 
it  was  held  that  an  estate  pur  autre 
vie  to  a  man  and  the  heirs  of  his  body, 
is  no  more  than  a  descendible  free- 
hold, (eren  if  that  term  can  be  pro- 
perly applied  to  it,  see  if^ray)  and  not 
an  estate  tail  within  the  statute  de 
doniSf  or  such  an  inheritance  as  that 
dower  can  attach  thereon. 

If  any  of  the  cases  above  cited  are 
inconsistent  with,  or  go  in  qualifica- 
tion of  the  text,  still  our  author's  po- 
sitions are  fully  supported  by  several 
decisions,  both  ancient  and  modem* 


In  the  Anonymoue  caee  in  2  Freem. 
(pi.  200  b,  p.  155,)  the  tenant  of 
a  frank  -  tenement  descendible,  had 
agreed  to  sell  to  a  purchaser,  who  paid 
him  part  of  the  purchase  money :  the 
vendor  died  and  his  heir  entered :  the 
vendee  exhibited  his  bill  against  the 
heir  to  have  the  contract  executed.  It 
was  resolved  by  the  Lord  Keeper 
Bridgmaa,  assisted  by  other  judges, 
that  the  plaintiff  could  not  be  relieved ; 
for  that  the  heir  was  but  special  occu- 
pant, and  did  not  claim  under  his  fa- 
ther, and  therefore  the  covenant  or 
agreement  of  his  lather  should  not 
oblige  him  to  a  conveyance  of  the  land. 
Some  doubt  may  be  entertained  as  to 
the  soundness  of  this  determination ; 
(see  Stephens  v.  Bailey,  Nels.  106  ; 
S.  C,  cited  in  2  Freem.  199 ;  Pooi  v. 
Pool,  1  Cha.  Rep.  18;  S.  C.  Tothill, 
106  ;)  but  it  must  be  considered  a  very 
strong  intimation  of  opinion,  that  an 
estate  pur  autre  me  is  not  taken  by  the 
heir,  qua  heir :  for,  no  rule  is  better 
settled  than  that  which  says  the  liabi- 
lity of  real,  as  weU  as  personal  repre- 
sentatives, in  respect  of  contracts  of 
the  predecessor  under  whom  they 
claim,  is  regulated  by  that  of  the 
party  himself,  looking  at  the  question 
as  it  stood  at  his  death.  {Broom  v. 
Monei,  10  Yes.  607 ;  Bote  v.  Conyng- 
home,  1 1  Yes.  555 ;  Bucknuuter  v. 
Harrop,  7  Yes.  344.) 

In  Atkineonv,  Baker,  (4 T.  R.  231,) 
it  was  said  by  Lord  Kenyon,  that  an 
estate  pur  autre  vie,  limited  to  a  man, 
his  heirs,  executors,  and  assigns,  if  not 
devised,  descends  to  the  heir  as  special 
occupant :  thus  holding  such  an  estate 
to  have  descendible  qualities,  but  not 
as  an  estate  of  inheritance. 

In  Bipley  v.  Waterworth,  (7  Yes. 
437 1)  exceptions  were  taken  to  the 
Master's  report,  as  to  certain  estates 
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cause,  with  respect  to  them,  there  could  be  no  actual  en- 
try made,  or  corporal  seisin  had;  and  therefore,  by  the 
death  of  the  grantee  pur  auter  vie,  a  grant  of  such  heredita- 
ments was  entirely  determined,)  so  now,  I  apprehend,  not- 
withstanding these  statutes,  such  grant  would  be  determined 
likewise ;  and  the  hereditaments  would  not  be  devisable, 
nor  vest  in  the  executors,  nor  go  in  a  course  of  distribution. 
For  these  statutes  must  not  be  construed  so  as  to  create  any 
new  estate,  or  keep  that  alive  which  by  the  common  law  was 
determined,  and  thereby  to  defer  the  grantor's  reversion  ; 
but  merely  to  dispose  of  an  interest  in  being,  to  which  by 
law  there  was  no  owner,  and  which  therefore  was  left  open 
to  the  first  occupant  (5).    When  there  is  a  residue  left,  the 


held  on  lease,  to  a  man,  hit  exeeotora, 
administraton,  and  amigns,  for  Uvea ; 
the  first  exception  was,  that  the  Mas- 
ter ought  to  hare  certified  that  the 
testator  had  a  real  or  descendible 
estate  and  interest  of  freehold  in  the 
said  leasehold  estates ;  and  that  the 
same  belonged  to,  or  descended  wpon, 
the  heir  at  law.  Lord  Eldon  said,  *<  it 
is  impossible  this  exception  can  be 
right  in  staHng,  that  this  estate  de- 
scended upon  the  heir.  I  always  un- 
derstood that  this  was  a  freehold  ;  but 
the  word  dtttendihle  has  been  inaptly 
applied  to  it ;  for  though  the  party  to 
take  in  succession  is  described  as  heir, 
he  does  not  take  as  such,  but  as  a 
special  occupant  named  in  the  grant." 
This  comes  fully  up  to  the  rule  stated 
in  the  text. 

(5)  Mr.  Christian,  in  his  note  upon 
this  passage,  says,  *'  Lord  Keeper 
Harcourt  has  declared,  there  is  no 
difference,  since  the  29  Car.  H.  c.  3, 
between  a  grant  of  corporeal  and  in- 
corporeal hereditaments  pur  auter  vie ; 
for,  by  that  statute,  erery  estate  pur 
outer  vie  is  made  deyisable,  and  if  not 
devised,  it  shall  be  assets  in  the  hands 
of  the  heir,  if  limited  to  the  heir ;  if 
not  limited  to  the  heir,  it  shaU  go  to 
the  executors  or  administrators  of  the 
grantee,  and  be  assets  in  their  hands; 
and  the  statute,  in  the  case  of  rents 


and  other  incorporeal  bereditameBts, 
does  not  enlarge  but  only  preserve  the 
estate  of  the  grantee  ;*'  [and  as  hia 
antfaority  ibr  this  statenent,  Mr. 
Christian  eites  3  P.  Wus.  264.] 

[If  the  quotation  were  strictly  ac- 
euimte,  Lord  Harcourt  must  be  ranked 
amongst  those  who  have  held  thai  a 
grant  pmr  mUre  vie,  whidi  sanmrs  of 
the  realty,  may  be  taken  by  the 
grantee's  real  representative  as  an 
keretUtmnent.  But,  Lord  Harcourt, 
in  the  passage  cited,  never  uses  the 
word  "  hereditament;"  he  is  speak- 
ing, to  be  sure,  of  a  rtut,  which  is  al- 
ways a  species  of  incorporeal  property, 
and  may  be  so  limited  as  to  be  an  he- 
reditament, but  Lord  Harcourt  does 
not  say  that  a  rent  granted  pur  autre 
vie,  is  an  hereditament.  His  doctrine, 
therefore,  is  not  at  aU  opposed  to  that 
stated  at  the  dose  of  the  last  note : 
though  it  certainly  goes  to  qualify  oar 
author's  text,  which  is  not  penned 
with  Blackstone's  usual  precision. 
Even  before  the  statates,  a  grant  of 
incorporeal  property  pur  autre  vie  was 
not  necessarily  determined  by  the 
death  of  the  grantee.  Littleton,  in 
his  379th  section,  and  Lord  Coke  in 
his  commentary  thereon,  inform  us, 
that  before  the  statutes,  if  heirs  were 
named  in  the  grant  of  a  ren^  jwr  autre 
vie,  they  would  take ;  and  that  the 
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stfttittes  give  it  to  tbe  execuiorB  and  adminiBtrators,  instead 
€tthe  first  occapant ;  but  they  will  not  create  a  residue^  on 
purpose  to  give  it  to  either  (i).  They  only  meant  to  pio- 
Vide  an  appointed  instead  of  a  casual,  a  certain  instead  of 
an  mwertainy  owner  of  laads  which  foefiore  were  nobody's  (6); 
and  therdiy  to  anpply  this  easuB  ipnussvs,  and  render  the 
dispoeitioo  of  law  in  all  respects  entirely  uniform ;  this  be* 
ing  tiie  only  instance  wherein  a  title  to  a  real  estate  could 
erer  be  aoquiied  by  occupancy  (7). 

*Thi8, 1  say,  was  the  only  instance ;  for  I  think  there  can  [  *  26 1  ] 
be  no  other  case  devised,  wherein  there  is  not  some  owner  in  case*  where 
of  the  land  appointed  by  the  law.    In  the  case  of  a  sole  cor-  SarcS,  uk^^ 
poration,  as  a  parson  of  a  church,  when  he  dies  or  resigns,  [^Ihrid JfoT 
though  there  is  no  actual  owner  of  the  land  till  a  successor  Reheat 
be  appointed,  yet  there  is  a  legaly  potential  ownership,  sub- 
sisting in  contemplation  of  law ;  and  when  the  successor  is 
appointed,  his  appointment  shall  have  a  retrospect  and  re- 
lation backwards,  so  as  to  entitle  him  to  all  the  profits 
from  the  instent  that  the  vacancy  commenced  (8).    And,  in 
all  other  instences,  when  the  tenant  dies  intestate,  and  no 
other  owner  of  the  lands  is  to  be  found  in  the  common  course 
of  descents,  there  the  law  vests  an  ownership  in  the  king, 
olr  in  the  subordinate  lord  of  the  fee,  by  escheat  (9). 

So  also  in  some  cases,  where  the  laws  of  other  nations  eive  as  to  unds  ere- 

"         ated  by  the  ri«- 

(i)  But  see  now  the  statute  5  Geo.  ration  of  tithes  or  other  incorporeal 

III.  c.  17,  which  makes  leases  for  one,  hereditaments,  as  good  and  effectual 

two,  or  three  lives  by  eeeleHagHciU  to  ail  intentt  and  purposeg  •»  leues  of 

persons,  or  any  eleemoijfnmy  corpo-  corporeal  potsessions. 


same  rule  applied  to  aaniiities«  or  any 
other  things,  lying  in  grant,  (and  see 
the  case  from  Godbolt,  cited  in  the 
last  note.)  Nor  is  it  dear,  when  heirs 
were  not  mentioned,  that  even  before 
the  statutes,  executors  and  adminis- 
trators, if  named  in  the  grant,  might 
not  take.  There  is  authorfCy  for  hold- 
ing that  they  might  have  done  eo.  (See 
We^tfMtff  T.  WH(fkMnfff  3  Atk.  466.) 
And,  at  aU  events,  the  grantee  of  an 
estate  puramifvU,  to  himself  and  his 
assigns,  mIgfciC,  before  the  statutes,  by 
assigning  the  estate,  have  prevented 
its  determination  by  his  death.  {8ai^ 
ier  V.  Boteler,  Moor,  664  ;  Cfrawhy^M 


aue.  Dyer,  186  b,  in  margin.) — Ed.] 

(6)  The  amendment  of  the  law  in 
this  respect  had  also  another  ohrject ; 
it  was  intended  for  the  relief  of  cre- 
ditors. (Oldham  V.  Piektrmg,  2  Salk. 
464 ;  S,  C.  Carthew,  .376.) 

(7)  In  the  mining  districts  of  Der- 
byshire and  Cornwall,  by  the  laws  of 
the  Stannaries,  an  estate  in  mines 
might,  and  it  is  believed  still  may, 
be  gained  by  occupancy.  {Gtary  v. 
Baren^,  1  Sid.  347.) 

(8)  See  ante,  the  note  to  p.  107. 

(9)  8ee  on/e,  chapter  15,  pp.  241— 
257,  with  the  notes  thereto. 
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i?ff  re  OT*b*^ii"  ^  right  by  occupancy,  as  in  lands  newly  created,  by  the  rising 
luvion,  &c.  of  an  island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or  de- 
reliction of  the  waters ;  in  these  instances  the  law  of  Eng- 
land assigns  them  an  immediate  owner.  For  Bracton  tells 
us  (A),  that  if  an  island  arise  in  the  middle  of  a  river,  it  belongs 
in  common  to  those  who  have  lands  on  each  side  thereof; 
but  if  it  be  nearer  to  one  bank  than  the  other,  it  belongs  only 
to  him  who  is  proprietor  of  the  nearest  shore :  which  is 
agreeable  to,  and  probably  copied  from,  the  civil  law(/).  Yet 
this  seems  only  to  be  reasonable,  where  the  soil  of  the  river 
is  equally  divided  between  the  owners  of  the  opposite  shores : 
for  if  the  whole  soil  is  the  freehold  of  any  one  man,  as  it 
usually  is  whenever  a  several  fishery  is  claimed  (m),  there  it 
seems  just  (and  so  is  the  constant  practice,)  that  the  eyotts 
or  little  islands,  arising  in  any  part  of  the  river,  shall  be  the 
property  of  him  who  owneth  the  piscary  and  the  soil.  How- 
ever, in  case  a  new  island  rise  in  the  tea,  though  the  civil 
law  gives  it  to  the  first  occupant  (n),  yet  ours  gives  it  to  the 
king  (o).  And  as  to  lands  gained  from  the  sea,  either  by  oZ- 
luvion,  by  the  washing  up  of  sand  and  earth,  so  as  in  time  to 
make  terra  firma  ;  or  hy  dereliction,  as  when  the  sea  shrinks 
back  below  the  usual  water-mark ;  in  these  cases  the  law  is 
held  to  be,  that  if  this  gain  be  by  little  and  little,  by  small 
and  imperceptible  degrees,  it  shall  go  to  the  owner  of  the 
land  adjoining  (p)(  10).     For  de  minimis  non  curat   lex: 


{k)  L.  2,  c.  2. 

(/)  Inst.  2. 1.  22. 

(m)  Salk.  637  ;  see  pag.  39. 

(n)  Inst.  2. 1.  18. 

(10)  In  ihe  modem  case  of  Tke  King 
▼.  iMrd  Harbomuffkf  (3  Barn.  &  Cress. 
106  ;  4  Dowl.  &  Ryl.  807,)  it  was 
decided,  that  land  not  suddenly  dere- 
lict, but  formed  by  allavion  of  the  sea, 
imperceptible  in  its  progress,  belongs 
to  the  owner  of  the  adjoining  demesne 
lands,  and  not  to  the  crown.  It  was 
held,  that  the  intimation  thrown  out 
by  Lord  Hale,  in  his  TreatUe  de  jttre 
marigf  where  he  speaks  of  land  gained 
by  allnvion  as  belonging  generally  to 
the  crown,  *'  unless  the  aUuvion  be 
so  insensible  that  it  cannot  by  any 
means  be  found  that  the  sea  was 
there,"  was  not  to  be  understood  as 


(o)  Bract.  1.  2,  c.   2 ;    Callis  of 
Sewers,  22. 

(p)  2  Roll.  Abr.  170  ;  Dyer,  326. 


meaning  that  the  crown  would  be  en- 
titled, if,  at  the  end  of  a  century,  or 
even  half  a  century,  the  accretion  was 
perceptible  by  known  limits  or  marks : 
and  that  the  word  **  imperceptible/* 
as  connected,  in  the  record  tiien  be- 
fore the  court,  with  the  words  "  slow 
and  gradual,"  was  to  be  taken  as  ez- 
pressiye  only  of  the  manner  of  the  ac- 
cretion, and  as  meaning  impercepti- 
ble in  iUprogre99j  not  imperceptible 
after  a  long  lapse  of  time. 

This  decision  was  confirmed  by  the 
House  of  Lords,  on  appeal.  (See  5 
Bingh.  170.) 

So,  in  Seratton  ▼.  Brown^  (5  Bam. 


OF  TITLB  BT  OCCUPANCY. 

and,  besides,  these  owners,  being  often  losers  by  the  break- 
ing in  of  the  sea,  or  at  charges  to  keep  it  out,  this  possible 
gain  is  therefore  a  reciprocal  consideration  for  such  possible 
charge  or  loss.  But,  if  the  alluvion  or  dereliction  be  sud- 
den and  considerable,  in  this  case  it  belongs  to  the  king ; 
for,  as  the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil 
while  it  is  covered  with  water  (11),  it  is  but  reasonable  he 
should  have  the  soil,  when  the  water  has  left  it  dry  {q).  So 
that  the  quantity  of  ground  gained,  and  the  time  during 
which  it  is  gained,  are  what  make  it  either  the  king's  or 
the  subject's  property.  In  the  same  manner,  if  a  river  (12), 
running  between  two  lordships,  by  degrees  gains  upon  the 
one,  and  thereby  leaves  the  other  dry,  the  owner  who 
loses  his  ground  thus  imperceptibly  has  no  remedy :  but 
if  the  course  of  the  river  be  changed  by  a  sudden  and  vio- 
lent flood,  or  other  hasty  means,  and  thereby  a  man  loses  his 
ground,  it  is  said  that  he  shall  have  what  the  river  has  left 
in  any  other  place,  as  a  recompence  for  this  sudden  loss  (r). 
And  this  law  of  alluvions  and  derelictions,  with  regard  to 
rivers,  is  nearly  the  same  in  the  imperial  law(s);  from 
whence  indeed  those  our  determinations  seem  to  have  been 
drawn  and  adopted  :  but  we  ourselves,  as  islanders,  have 
applied  them  to  nuirine  increases;  and  have  given  our 
sovereign  the  prerogative  he  enjoys,  as  well  upon  the  par- 
ticular reasons  before  mentioned,  as  upon  this  other  general 
ground  of  prerogative,  which  was  formerly  remarked  (Oy 
that  whatever  hath  no  other  owner  is  vested  by  law  in  the 
king. 
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(q)  Callis,  24,  28. 
(r)  Ibid.  28. 


(«)  Inst.  2. 1.  20—24. 
(0  See  Vol.  I.  pag.  298. 


&  Ciefs.  505  i  8.  C.  6  Dowl.  &  Ryl. 
545,)  where  a  tenement,  sea  gronndBi 
oyster  layings,  shores  and  fisheries, 
described  by  certain  bonndariee,  were 
granted  by  deed,  it  was  held,  that  the 
right  of  soil  in  the  sea-shore  passed  to 
the  grantees;  and  that,  as  the  sea, 
tnbseqnently  to  the  date  of  the  deed, 
had  imperceptibly  and  gradnaUy  en- 
croached npon  the  land,  that  accretion 
also  passed  as  an  incident  to  that  which 


belonged  to  the  grantee. 

(11)  But,  the  soil,  on  which  the  sea 
ebbs  and  flows,  that  is,  the  soU  be- 
tween the  high  water  mark  and  low 
water  mark,  may  be  parcel  of  the 
manor  of  a  subject.  (Sir  Henry  Cm* 
9iable*9  eate,  5  Rep.  107  b ;  and  see 
JohmoH  v.  Barrett f  Aleyne,  11.) 

(12)  Or  an  arm  of  the  sea.  (2  Rollers 
Ab.  169,  pi.  6.) 


VOL.   II. 
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CHAPTER  X\^II. 


OF  TITLE  BY  PRESCRIPTION. 


Of  title  by  pre-   A  THIRD  method  of  acauiriDg  real  property  by  purchase  is 

scription.  ,         ,  .      .        ,iv  i  i  xi 

that  by  prescription  (1) ;  as  when  a  man  caa  shew  no  other 


(1)  Bracton  (in  the  22iid  chapter  of 
his  2nd  book,)  says^  '*  rermm  corypra- 
itttfii  dominia  irantferentHr^  tine  iitulo 
out  traditione,per  uaucaptionem,  sdli- 
cetf  perUmgam^  eontmuam^  etpacificam 
powgenUmem,  bs  diuiumo  tempore. 
Oomtitmam  dicOj  iia  qifod  non  tU  in» 
tennptai  iniprun^  enim  poterit 
mtdtis  tnodiSf  tine  violeniid  adhibitdf 
etper  taiem  interruptionemf  wungnam 
mcquiretpUmdtm,  e»  tempore^  Hberum 
tenemetUumf  P^ciflatm  dieo^  qwaM 
eontentioaa/uerit,  idem  eritquodprhta, 
ei  eomtentio  Juerit  justa,  et  dUigenier 
proeeeuta.**  Lord  Coke  tranBlates, 
and  adopts  this  account  of  the  quali- 
ties and  incidents  of  prescription,  in 
his  commentary  npon  Littleton.  (1 
Instit.  113.) 

-  In  the  case  of  Potter  ▼.  Sir  Henry 
North,  (1  Ventr.  386,)  it  was  said,  a 
prescription  tiiat  goes  to  claim  a  real 
interest  m  eolp  alieno^  is  a  title ;  and 
as  a  title  mnst  be  strictly  pleaded  ;  it 
is  not  like  a  prescription  by  way  of 
discharge,  or  for  an  easement.  Nothing 
can  be  prescribed  for,  that  cannot  at 
this  day  be  raised  by  grant :  for,  the 
law  allows  prescriptions,  only  to  sup- 
ply the  loss,  or  supposed  loss,  of  a 
grant.  Upon  usage  from  time  to  which 


the  memory  of  man  runneth  not  to  the 
confaqaiy,  the  law, presumes  a  grant 
and  a  lawful  beginning,  and  allows 
such  usage  for  a  good  title ;  but  still, 
it  is  but  in  supply  of  the  loss  of  a 
grant :  and  therefore,  for  such  thiagi 
as  can  haye  no  law^l. beginning,  nor 
be  created  at  this  day  by  any  manner 
of  grant,  or  reservation,  or  deed  that 
can  be  supposed,  no  prescription  is 
good.    (See  the  next  note.) 

Tlie  Roma*  l^w  made  a  difference 
between  prmecriptio,  in  its  general  and 
extended  sense,  and  that  kind  of  it 
which  they  distinguished  by  the  name 
of  tcracopto.  By  ueucapiOf  they  meant 
the  manner  of  acquiring  the  property 
of  things,  by  the  effect  of  time.  PrtB' 
teriptio  had  also  the  same  meaning, 
but  it  signified>  moreorer,  the  manner 
of  aeqviring  and  losing  aU  sort*  .of 
rights  and  aotions,  by  the  same  effisot 
of  the-time  regidated  by  law.  (Domaf  a 
Ciril  Law,  tit  7r  sect.  4  dt  5;  T«m* 
bull's  note  to  Heineceius,  bookl,  dL 
12.)  We  do  not  make  this  diff^wnoo} 
presenj^fiofi,  with  us',  is  the  word«p* 
plied  both  to  the  manner  of  acquiring 
the  property  of  things,  -and  to  that  of 
acquiring  and  losing  all  sorts  of  lights. 
The  statute  of  2  &  3  Gul.  IV.  c.  71, 
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title  to  what  heclaims^  tban  that  be,  and  those  under  whom 
be  claimg)  have  immemorially  used  to  enjoy  it.  Concerning 
customs,  or  immemorial  usages,  in  general,  with  the  several 
requisites  and  rules  to  be  observed,  in  order  to  prove  their 
existence  and  validity,  we  inquired  at  large  in  the  preceding 
part  of  these  commentaries  (a).  At  present  therefore  I  shall 
only,  first,  distinguish  between  custom,  strictly  taken,  and 
preBcripHan ;  and  then  show  what  sort  of  things  may  be 
prescribed  for. 

And,  first,  the  distinction  between  custom  and  prescript  Diatinction  be- 
tion:(2)  is  this :  that  custom  is  properly  a  local  usage,  and  andprescnpuon. 
not  annexed  to  any  jMrson ;  such  as  a  custom  in  the  manor  of 
Dale  that  lands  shall  descend  to  the  youngest  son:  pre- 
scription is  merely  a  personal  (3)  uss^e ;  as,  that  Semproni«9 
and  his  ancestors,  or  those  whose  estate  he  hath,  have  used 
time  out  of  mind  to  have  such  an  advantage  or  privilege  (&). 
As  for  example,  if  there  be  a  usage  in  the  parish  of  Dale, 
that  all  the  inhabitants  of  that  parish  may  dance  on  a  cer« 
tain  close,  at  all  times,  for  their  recreation,  (which  is  held  (c) 
to  be  a  lawful  usag^,)  this  is  strictly  a  custom,  for  it  is  ap- 
plied to  the  place  in  general,  and  not  to  any  particular  per^^ 
sons :  but  if  the  *  tenant  who  is  seised  of  the  manor  of  Dale  [  *  264  ] 
in  fee,  alleges  thdt  he  and  his  ancestors,  or  all  those  whose 
estate  he  hath  in  the  said  manor,  have  used  time  out  of 
mind  to  have  common  of  pasture  in  such  a  close,  this  is  pro- 

(a)  See  Vol.  I.  peg.  75,  &c.  (b)  Co.  litt.  113.  (e)  1  Lev.  176. 


shortened  the  time  of  preecriptkm, 
with  reepeot  to  claime  to  rights  of 
common,  and  (rabjeot  to  certain  spe- 
cified exceptions^)  other  profits  a 
pr4nth§  from  the  lands  of  others :  and 
also  with  respect  to  claims  of  rights 
of  waff  easements,  water-conrsesi  and 
use  of  light.  The  statute  of  the  same 
session,  c.  100,  shortened  the  time  re- 
quired in  claims  ofntodua,  or  discharge 
ofti«hes. 

(2)Cnstom  and  prescription,  though 
conlbnnded  in  common  language,  are, 
strictly  speaking,  yery  distinct  in  their 
nature ;  {Bdkerr,  Beamum, W.Jones, 
367;)  it  is  true,  thM  immemorial 
usage  was,  in  aU  cases,  essential  to 


them  bdth,  before  the  passing  of  the 
acts  cited  in  the  last  note  ;  bitt>  pre* 
scription  is  not  co-existent  with -ge- 
neral custom ;  it  is  derogatory  ffona 
general  custom ;  and  its  origin  mnst 
have  been  founded  on  a  grant,  now  evi^ 
denced  by  usage,  for  which  reason,  no 
claim  by  prescription  can  be  main- 
tained, but  such  as  might  haye  been 
the  subject  of  a  legal  grant :  (see  the 
last  note :)  but  this  rule  does  not  al- 
ways hold  with  respect  to  custom. 
{Weekly  ▼.  Wiidmant  1  Lord  Raym. 
407  ;  Betmeit  r.  Readt  I  Anstr.  325.) 
(3)  A  body  politic  or  corporate  may 
prescribe.  (Co.  Litt.  113  b.) 
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perly  called  a  prescription ;  for  this  is  a  usage  annexed  to 
the  person  of  the  owner  of  this  estate.  All  prescription 
must  be  either  in  a  man  and  his  ancestors,  or  in  a  man  and 
those  whose  estate  he  hath(£0:  which  last  is  called  pre- 
scribing in  a  que  estate.  And  formerly  a  man  might,  by 
the  common  law, have  prescribed  for  aright  which  had  been 
enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of 
time,  though  his  or  their  enjoyment  of  it  had  been  suspend- 
ed (e)  for  an  indefinite  series  of  years.  But,  by  the  statute 
of  limitations,  32  Hen.  VIII.  c.  2,  it  is  enacted,  that  no  per- 
son shall  make  any  prescription  by  the  seisin  or  possession 
of  his  ancestor  or  predecessor,  unless  such  seisin  or  posses- 
sion hath  been  within  threescore  years  next  before  such 
prescription  made  (/)  (4). 


(<Q  4  Rq>.  32. 
(e)  Co.  Litt.  113. 
(/)  This  title,  of  prescription,  wai 
well  Icnown  in  the  Roman  law  by  the 


name  of  nmetgino ;  (Ff.  41.  3.  3  ;)  m 
caUed  because  a  man,  that  guns  a  title 
by  prescription,  may  be  said  timi  rem 
expert. 


(4)  The  statute  of  21  Jac.  I.  c.  16, 
took  away  the  right  of  entry  into 
lands,  after  twenty  years  had  dapsed 
from  the  time  when  such  right  of  entry 
accrued ;  with  a  saving  in  favour  of 
infants,  yemet  eovertet,  lunatics,  and 
persons  imprisoned  or  beyond  the  seas. 
By  the  statute  of  1  Mary,  sess.  2,  c. 
5,  it  was  enacted,  that  the  statute  of 
32  Hen.  VIII.  c.  2,  should  not  ex- 
tend to  any  writ  of  right  of  advowson, 
fuare  in^idUt  or  assize  of  dairrtinprt' 
Beutemeni  or  jure  patronatw. 
.  The  sUtute  of  3  &  4  Gul.  lY.  c.  27, 
enacts,  that  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action 
or  suit  in  equity  to  recover  any  land 
or  rent,  but  within  twenty  years  after 
the  right  accrued  to  himself  or  to 
some  person  through  whom  he  claims ; 
with  provisoes  in  favour  of  remainder 
men  and  reversioners,  whose  rights 
are,  for  the  purposes  of  the  act,  deem- 
ed to  have  first  accrued  when  their  re- 
spective estates  or  interests  became 
estates  or  interests  in  possession. 

Persons  labouring  under  the  dis- 
abilities of  infancy,  coverture,  or  un- 


soundness of  mind,  are  allowed  ten 
years  from  the  removal  of  those  dis- 
abilities ;  and  persons  claiming  through 
them,  ten  years  from  the  decease  of 
parties  dying  under  such  disabilities, 
within  which  they  may  make  entries, 
or  bring  actions  or  suits  to  recover 
land  or  rent ;  provided  that,  even  in 
such  cases,  the  remedy  is  sought  with- 
in forty  years  after  the  right  first  ac- 
crued. Provided  also,  that  no  further 
time  than  ten  years  from  the  death 
of  the  person  first  entitied  shall  be  al- 
lowed for  a  succession  of  disabilities. 
Provided  moreover,  that  posaeasion 
adverte  to  a  tenant  in  tail  shall  run 
equally  against  the  remainder-man; 
and  where  the  tenant  in  tail  has  been 
barred  by  not  seeking  his  remedy  in 
due  time,  all  other  persons  shall  be 
concluded  whose  estates  or  interests 
the  tenant  in  tail  might  lawfuUy  have 
barred. 

In  cases  of  express  trust,  the  right 
of  the  cettui  que  truet  is  to  be  held, 
according  to  the  meaning  of  the  act, 
not  to  have  accrued  before  the  trust 
estate  has  been  conveyed  away  by  the 
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Secondly,  as  to  the  several  species  of  things  which  may, 
or  may  not,  be  prescribed  for  r  we  may,  in  the  first  place, 
observe,  that  nothing  but  incorporeal  (6)  hereditaments  can 
be  claimed  by  prescription :  as  a  right  of  way,  a  common, 
&c.,  but  that  no  prescription  can  give  a  title  to  lands,  and 
other  corporeal  substances,  of  which  more  certain  evidence 
may  be  had  (g).  For  a  man  shall  not  be  said  to  prescribe, 
that  he  and  his  ancestors  have  immemorially  used  to  hold 
the  castle  of  Arundel :  for  this  is  clearly  another  sort  of  title ; 
a  title  by  corporal  seisin  and  inheritance,  which  is  more 
permanent,  and  therefore  more  capable  of  proof,  than  that 
of  prescription.  But,  as  to  a  right  of  way,  a  common,  or  the 
like,  a  man  may  be  allowed  to  prescribe :  for  of  these  there 
is  no  corporal  seisin,  the  enjoyment  will  be  frequently  by  in- 
tervals, and  therefore  the  right  to  enjoy  them  can  depend  on 
nothing  else  but  immemorial  usage.  2.  A  prescription  must 
always  be*  laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for 

(jf)  Dr.&St.  Dial.  1,  c.  8  ;  Fincb,  132. 
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Incorporeal  h«- 
reditamenta 
alone  can  be 
claimed  by  pre- 
scription. 


Prescription 
nraat  always  be 
laid  in  the  ten- 
ant of  the  fee. 

[  *266  ] 


trustee  to  a  ptirchaser  for  Taluable 
consideration,  and  in  cases  of  conceal- 
ed fraud,  the  right  of  persons  defrauded 
to  bring  a  suit  in  equity  for  the  re- 
covery of  land  or  rent,  shall  not  be 
deemed  to  have  first  accrued,  until  the 
time  when  the  fraud  was,  or  with  rea- 
sonable diligence  might  have  been 
discovered. 

Mortgagors  are  to  be  barred  by 
twenty  years'  possession  of  the  mort- 
gaged premises  by  the  mortgagee,  or 
by  his  receipt  of  the  rents  thereof  for 
that  length  of  time ;  unless  he  has 
within  that  period  given  a  written  ac- 
knowledgment of  the  mortgagor's 
right  of  redemption. 

No  lands  or  rents  are  to  be  recovered 
by  ecclesiastical  or  eleemosynary  cor- 
porations sole,  but  within  two  incum- 
bencies and  six  years  after  the  ap- 
pointment of  a  third,  if  these  terms, 
together,  make  up  the  period  of  sixty 
years ;  if  not,  the  right  is  not  to  be 
barred  until  the  sixty  years  are  com- 
pleted. 

No  right  of  advowson  is  to  be  re- 


covered, by  any  form  of  action  or  suit, 
after  100  years  adverse  possession. 

At  the  end  of  the  several  periods  of 
limitation  fixed  by  this  act,  not  only 
are  the  remedies  taken  away,  but  the 
rights  absolutely  extinguished. 

By  the  same  act,  aU  real  and  mixed 
actions  are  abolished,  except  writs  of 
dower,  quote  impedit^  or  ejectment. 

(5)  This  is  in  apparent  contradiction 
to  the  old  law,  as  laid  down  by  Brac- 
ton,  and  stated  in  the  first  note  to  this 
chapter.  And  it  is  true,  that  later 
legal  writers  do,  like  our  author,  only 
admit  prescription  to  operate  in  the 
case  of  incorporeal  hereditaments. 
But,  there  is  a  kind  of  negative  pre- 
scription established  by  the  statute 
law,  extending  to  corporeal  heredita- 
ments, by  which  an  uninterrupted 
possession  for  a  certain  number  of 
years,  will  give  the  possessor  a  sub- 
stantially good  title,  by  taking  fh)m 
all  other  persons  the  right  of  entering 
on  such  hereditaments,  or  of  main- 
taining any  action,  or  suit,  for  them. 
(See  the  last  note  and  pp.  196, 199.) 
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life/ for  yearsyat  will,  or  a  copyholder,  cannot  prescribe^  by 
reason  of  the  imbecility  of  their  estates  (A).  For,  as  prescrip- 
tion is  usage  beyond  time  of  memory  (6)|  it  is  absurd  that 
they  should  pretend  to  prescribe  for  wy  thing,  whose  estates 
commenced  within  the  remembrance  of  man.  And  there- 
fore the  copyholder  must  prescribe  under  cover  of  his  lord's 
estate  (7),  and  the  tenant  for  life,  under  cover  of  the  tenant 
in  fee-simple.  As  if  tenant  for  life  of  a  manor  would  pre- 
scribe for  a  right  of  common  as  appurtenant  to  the  same,  he 
must  prescribe  under  cover  of  the  tenant  in  fee-simple ;  and 
must  plead  that  John  Stiles  and  his  ancestors  had  immemo- 
rifilly  used  to  have  this  right  of  common,  appurtenant  to  the 
said  manor,  and  that  John  Stiles  demised  the  said  manor, 
with  its  appurtenances,  to  him  the  said  tenant  for  life. 
It  cannot  be  for  3.  A  prescription  cannot  be  for  a  thing  which  cannot  be 

a  thing  not  lying       .       F.  x        n         xi        i  ii  •    i^-  t      • 

in  grant;  for  it  raiscd  bv  smuU    TOT  the  law  allows  prescription  only  m 

presupposes  the  »f   o  r  r  »/  ^ 

supply  of  the  loss  of  a  grant,  and  therefore  every  prescrip- 
tion presupposes  a  grant  to  have  existed  (8).  Thus,  the 
lord  of  a  manor  cannot  prescribe  to  raise  a  tax  or  toll  upon 
strangers ;  for,  as  such  claim  could  never  have  been  good  by 
any  erant,  it  shall  not  be  good  by  prescription  («)•     4.  A 

arises  by  matter    r         i         •»     *        t  %^        •  *       %  /»  i 

of  record  cannot  lourth  rulc  IS,  that  what  18  to  arisc  by  matter  of  record  can- 
forfbut^mustbe  uot  be  prescribed  for,  but  must  be  claimed  by  grant,  entered 
y^,    ^        on  record  (9) ;  such  as,  for  instance,  the  royal  franchises  of 


existence  of  a 
grant 


That  which 


(A)  4  Rep.  31,  32. 


(f)  1  Ventr.  387. 


(6)  See  the  preceding  notes  to  this 
ch^iter,  where  recent  statutes  are 
cited,  by  which  the  time  of  prescrip- 
tion is  shortened. 

(7)  If  a  copyholder,  as  such,  claims 
right  of  common,  or  other  profit,  in 
the  soil  of  a  stranger,  he  ought,  as 
stated  in  the  text,  to  prescribe  in  the 
name  of  the  lord  of  the  manor ;  hnt  if 
the  copyholder  claims  common,  or 
other  profit,  in  the  lord's  soil,  then  of 
course  he  cannot  prescribe  agunst  the 
lord,  in  the  lord*s  name ;  and  as  the 
natnre  of  his  estate  prevents  him  from 
prescribing  in  his  own  name,  he  is, 
from  necessity,  allowed,  in  his  plead- 
ing to  aUege  his  claim  to  be  dependent 
on  cMf/om,  thongh|7re»cr^/tofi  frould. 


under  other  circumstances,  be  the  cor- 
rect allegation.  {Fbiston  ▼.  Cfraeher^ 
odCf  4  Rep.  31  b  ;  Gatewartrs  ease, 
6  Rep.  61  a ;  Day  ▼.  Savage^  Hob.  86 ; 
JRobertt  y.  Koim^,  Hob.  286 ;  Pearce 
▼.  Bacon,  Cro.  Eliz.  390.) 

(8)  See  note  (1)  to  this  chapter,  as 
also  p.  37,  note.  And  it  should  seem, 
that  if  a  grant,  though  made  before 
time  of  legal  memory,  appears  as  if 
it  was  by  matter  of  record ;  the  thing 
granted  must  be  claimed  by  force  of 
the  grant,  not  by  prescription.  (Keil- 
way,  123  b,  pi.  78.)  See  the  next 
note. 

(9)  For,  prescription  being  but  an 
usage  inpaitf  can  never  extend  to  such 
things  as  cannot  be  teised  or  had  with- 
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deodands,  felons'  goods,  wad  >tbe  like.  <FhesB|  not  beingibr- 
felted  till  tbe  matter  on  which  they  anse  is  foimd  by  the  in* 
quisition  of  a  jury,  and  so  made  a  matter  of  record,  thefor* 
feitnre  itself  cannot  be  claimed  by  any  inferior  title.  But  the 
franchises  of  treasure^trove,  waifs,  ettrays>  and  the  like,'inay 
be  claimed  by  prescription  (10) ;  for  they  arise  from  private 
contingencies,  and  not  from  any  matter  of  record  (A).    6.  As  to  the  man. 

A  ^i«  •  it'i  1  i'ji_  ner  of  preacrlb- 

Among  things  mcorporeal,  which  may  be  claimed  by  pre*  ing. 
scription,  a  distinction  must  be  made  with  regard  to  the 
manner  of  prescribing ;  that  is,  whether  a  man  shall  pre- 
scribe in  a  que  estate,  or  in  himself  and  his  ancestors.  For, 
if  a  man  prescribes  in  a  que  estate,  (that  is,  in  himself  and 
those  whose  estate  he  holds,)  nothing  *  is  claimable  by  this  [  *  266  ] 
prescription,  but  such  things  as  are  incident,  appendant,  or 
appurtenant  to  lands ;  for  it  would  be  absurd  to  claim  any 
thing  as  the  consequence,  or  appendix  of  an  estate,  with 
which  the  thing  claimed  has  no  connexion :  but,  if  he  pre- 
scribes in  himself  and  his  ancestors,  he  may  prescribe  for 
any  thing  whatsoever  that  lies  in  grant;  not  only  things 
that  are  appurtenant  (11 ),  but  also  such  as  maybe  in 
gross  (/).  Therefore  a  man  may  prescribe,  that  he,  and 
those  whose  estate  he  hath  in  the  manor  of  Dale,  have  used 
to  hold  the  advowson  of  Dale,  as  appendant  to  that  manor; 
but,  if  the  advowson  be  a  distinct  inheritance,  and  not  ap- 
pendant, then  he  can  only  prescribe  in  his  ancestors.  So 
also  a  man  may  prescribe  in  a  que  estate  for  a  common  ap* 
purtenant  to  a  manor;  but,  if  he  would  prescribe  for  a 
common  in  gross,  he  must  prescribe  in  himself  and  his  an- 
cestors. 6.  Lastly,  we  may  observe,  that  estates  gained  by  The  mode  of  de- 
prescription  are  not,  of  course,  descendible  to  the  heirs  tate  by  preeerip- 
general,  like  other  purchased  estates,  but  are  an  exception 
to  the  rule.  For,  properly  speaking,  the  prescription  is 
rather  to  be  considered  as  an  evidence  of  a  former  acquisi- 
tion, than  as  an  acquisition  de  novo  (12):  and  therefore,  if 

(i»)  Co.  Litt.  114.  </)  Litt.  8.  183 ;    Finch,  L.  104. 

out  matter  of  record.    {Foxley*aeaHt  (11)  But,  if  the  grant  appear,  the 

5  Rep.  110  a ;  Cue  qf  the  Abbot  qf  thing  granted  cannot  be  claimed  aa 

Strata  Mareeilat  9  Rep.  25  b.)  appendant.     (Keilwaj,  123  b.) 

(10)  See  the  3rd  chapter  of  thii  to-  (12)  This  MemB  to  show  that  our 

lame,  sect.  3,  p.  37.  author  is  hardly  accurate  in  speak- 
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a  mui  prescribes  far  a  rigfat  of  wmy  in  himflelf  and  his  an^ 
oestoiSy  it  viD  descend  only  to  the  blood  of  that  line  of  an* 
cestors  in  vhom  he  so  prescribes ;  the  prescription  in  this 
ease  being  indeed  a  species  of  deseent.  Bat,  if  he  pre- 
scribes for  it  in  a  qm  tsialey  it  will  fellow  the  nature  of  that 
estate  in  which  the  prescripcioo  is  laid,  and  be  inheritable 
in  the  same  manner,  whether  that  weie  acquired  by  descent 
or  purchase  ;  for  e^refy  accessory  foUoweth  the  nature  of  its 
priDcipal. 
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CHAPTER  XVIIL 


OF  TITLE  BY  FORFEITURE. 


Forfeiture  is  a  punishment  annexed  by  law  to  some  illegal  ForfeituTe. 
act,  or  negligence,  in  the  owner  of  lands,  tenements,  or 
hereditaments:  whereby  he  loses  all  his  interest  therein, 
and  they  go  to  the  party  injured,  as  a  recompence  for  the 
wrong  which  either  he  alone,  or  the  public  together  with 
himself,  hath  sustained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited  Th«  ranonM  de. 
m  various  degrees  and  by  various  means  :  1.  By  crimes  and  uf  forfeitoie. 
misdemesnors.  2.  By  alienation  contrary  to  law.  3.  By 
non-presentation  to  a  benefice,  when  the  forfeiture  is  de- 
nominated a  lapse.  4.  By  simony.  6.  By  non-performance 
of  conditions.  6.  By  waste.  7.  By  bi-each  of  copyhold  cus- 
toms.    8.  By  bankruptcy. 

I.  The  foundation  and  justice  of  forfeitures  for  crimes  anrf '-.^/crinwiMid 
misdemesnors,  and  the  several  degrees  of  those  forfeitures 
proportioned  to  the  several  offences,  have  been  hinted  at  in 
the  preceding  volume  (a);  but  will  be  more  properly  con- 
sidered, and  more  at  large,  in  the  fourth  book  of  these  com- 
mentaries. At  present  I  shall  only  observe  in  general,  that 
the  offences  which  induce  a  forfeiture  of  lands  (l)and  tene- 
ments to  the  crown  are  principally  the  following  six :  1. 
Treason.  2,  Felony  (2).    3.  Misprision  of  treason.    4.  Pra^ 

(a)  VoL  I.  pag.  299. 


(1)  See  ante,  pp.  251 — 256,  and  the  crimes  of  petit  treason,  or  mnrder,  or 
notes  thereto.  of  abetting,  procuring,  or  connselling 

(2)  By  the  statute  of  54  Geo.  III.  the  same,  shall  extend  to  the  disin- 
c.  145,  it  is  enacted,  that  no  attainder  heriting  of  any  heir,  nor  to  the  prejn- 
for  felony,  save  and  except  in  cases  of  dice  of  the  right  or  title  of  any  person 
the  crime  of  high  treason,  or  of  the  or  persons,  other  than  the  right  or 
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II.  By  aliena- 
tion. 


I.  Alienation  in 
mortmainm 


To  enable  them 
to  purchase 
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munire.  5.  Drawing  a  weapon  on  a  judge,  or  striking  any 
one  in  the  presence  of  the  king's  principal  courts  of  justice. 
6.  Popish  recusancy,  or  non-observance  of  certain  laws 
enacted  in  restraint  of  papists  (3).  But  at  what  time  they 
severally  commence,  how  far  they  extend,  and  how  long 
they  endure,  will  with  greater 'propriety  be  reserved  as  the 
object  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  aliejiatian, 
or  conveying  them  to  another,  contrary  to  law.  This  is 
either  alienation  in  mortmain,  alienation  to  an  alien,  or 
alienation  by  particular  tenants:  in  the  two  former  of 
which  cases  the  forfeiture  arises  from  the  incapacity  of  the 
alienee  to  take,  in  the  latter  from  the  incapacity  of  the  alienor 
to  grant. 

1.  Alienation  in  mortmain,  in  mortua  manu,  is  an  aliena- 
tion of  lands  or  tenements  to  any  corporation,  sole  or  aggre- 
gate, ecclesiastical  or  temporal.  But  these  purchases  having 
been  chiefly  made  by  religious  houses  (4),  in  consequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occasioned  the  general  appellation  of  mort- 
main to  be  applied  to  such  alienations  (fi),  and  the  religious 
houses  themselves  to  be  principally  considered  in  forming 
the  statutes  of  mortmain :  in  deducing  the  history  of  which 
statutes,  it  will  be  matter  of  curiosity  to  observe  the  great 
address  and  subtile  contrivance  of  the  ecclesiastics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
successive  parliaments  have  pursued  them  through  all  their 
finesses :  how  new  remedies  were  still  the  parents  of  new 
evasions ;  till  the  legislature  at  last,  though  with  difficulty, 
hath  obtained  a  decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands 

{b)  See  Vol.  I.  pi«.  479. 


tffl^  otf  the  offender  or  offenders,  during 
hisy  her,  or  their  natural  liyea  only ; 
and  that  it  shall  he  lawful  to  every 
person  or  persons,  to  whom  the  right 
or  interest  of  any  lands,  tenements,  or 
hereditaments,  after  the  death  of  any 
Buch  offender  or  offenders,  should  or 
might  have  appertained,  if  no  such 
attainder  had  been,  to  enter  into  the 
snme.    And  since  this  note  was  first 


published,  the  sUtnte  of  3  &  4  GoL  IV. 
c.  106,  s.  10,  has  enacted,  that  after 
tlie  death  of  any  person  attainted, 
(without  exception,)  his  descendants 
may  inherit. 

(3)  The  liberality,  or  rather  the  jus- 
tice, of  modem  times,  has  abolished 
this  ground  of  forfeiture. 

(4)  See  Vol.  IV.  p.  108. 
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to  any  other.pmate  man  at  his  own  discretioD,  espedally  ^^'^^^' 
when  the  feod^l  restraints  of  blienation  were  worn  away*  ucencMofmort- 

,  ,         *     xnajn  from  the 

Yet,  in  consequence  of  these  it  wasalways,  and  is  still  ne«  «rown. 
ces8ary(o)y  for  corporations  to  have  a  licence  in  mortmain 
^from  the  crown,  to  enable  them  to  purchase -lands;  for  as  [  ''^269  ] 
therkingis  the  ultimate  lord  of  every 'fee,  he  ought  not,  un- 
less by  his  own  consent,  to  lose  his  privilege  of  escheatsand 
other  feodal  profits  (6),  by  the  vesting  of  lands  in  tenants 
that  can  never  be  attainted  or  die.  And  such  licences  of 
mortmain  seem  to  have  been  necessary  among  the  Saxons, 
above  sixty  years  before  the. Norman  conquest (c2).  But, 
besides  this  general  licence  from  the  king,  as  lord  para- 
mount of  the  kingdom,  it  was.  abo  requisite,  whenever  there 
was  a  mesne  or  intermediate  lord  between  the  king  and  the 
alienor,  to  obtain  his  licence  also,  (irpon  the  same  feodal 
principles^)  for  the  alienation  of  the  specific  land.  And  if 
no  such  licence  "was  obtained,  the  king  or  other  lord  might 
respectively  enter  on  the  land  so  aliened  in  mortmain  as  a 
forfeituTe.  The  necessity  of  this  licence  from  the  crown  was 
acknowledged  by  the  constitutions  of  Clarendon  (e),  in  re- 
spect of  advowsons,  which  the  monks  always  greatly  coveted, 
as  being  the  groundwork  of  subsequent  appropriations  (/). 
Yet,  such  were  the  influence  and  ingenuity  of  the  clergy.  Evasion  of  thu 
that  (notwithstanding  this  fundamental  principle)  we  find  ^f  ^  ^ 
that  the  largest  and  most  considerable  dotations  of  religious 
houses  happened  within  less  than  two  centuries  after  the 
conquest.  And,  (when  a  licence  could  not  be  obtained,) 
their  contrivance  seems  to  have  been  this :  that,  as  the  for- 
feiture for  such  alienations  accrued  in  the  first  place  to  the 
immediate  lord  of  the  fee,  the  tenant  who  meant  to  alienate 
first  conveyed  his  lands  to  the  religious  house,  and  instantly 
took  them  back  again,  to  hold  as  tenant  to  the  monastery ; 
which  kind  of  instantaneous  seisin  was  probably  held  not  to 
occasion  any  forfeiture :  and  then,  by  pretext  of  some  other 
forf(^ture,  surrender  or  escheat,  the  society  entered  into  those 

(e)  P.  N.  B.  121.  iUMmau  et  eotueruione  ipHut.  C.  2,  A. 

{d)  Selden,  Jan.  Angl.  1. 2,  a.  45.  D.  1 1^4. 

(e)  Beclesia  de  feudo  domini  regit  (/)  See  Vol.  I.  p.  384. 
nonpotmaU  inperpetuum  dari,  abtque 


(5)  See  the  5th  chapter  of  this  Tolaaaet  pp.  59  and  72. 
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lands  in  right  of  such  their  newly-acquired  signiory,  as  im- 
mediate lords  of  the  fee.     But,  when  these  dotations  began 
to  grow  numerous,  it  was  observed  that  the  feodal  services, 
ordained  for  the  defence  of  the  kingdom,  were  every  day 
visibly  withdrawn ;  that  the  circulation  of  landed  property 
[  *  270  ]    from  man  to  man  began  to  ^stagnate ;   and  that  the  lords 
were  curtailed  of  the  fruits  of  their  signiories,  their  escheats, 
to  prevent         Wardships,  reliefs,  and  the  like ;  and  therefore,  in  order  to 
axic^ iorSii'^'  prevent  this,  it  was  ordained  by  the  second  of  king  Henry 
were  made^oid.  III.'s  great  chartcrs  {ff)y  and  afterwards  by  that  printed  in 
our  common  statute-books,  that  ail  such  attempts  should 
be  void,  and  the  land  forfeited  to  the  lord  of  the  fee  (h). 

But,  as  this  prohibition  extended  only  to  religious  houses, 
bishops  and  other  sole  corporations  were  not  included  there- 
in ;  and  the  aggregate  ecclesiastical  bodies,  (who.  Sir  Ed- 
ward Coke  observes  (i),  in  this  were  to  be  commended,  that 
they  ever  had  of  their  counsel  the  best  learned  men  that  they 
could  get,)  found  many  means  to  creep  out  of  this  statute, 
by  buying  in  lands  that  were  bond  fide  holden  of  themselves 
as  lords  of  the  fee,  and  thereby  evading  the  forfeiture;  or 
by  taking  long  leases  for  years,  which  first  introduced  those 
extensive  terms,  for  a  thousand  or  more  years,  which  are 
now  so  frequent  in  conveyances.  This  produced  the  statute 
de  religiosis,  7  Edw.  I.;  which  provided  that  no  person, 
religious  or  other  whatsoever  (6),  should  buy,  or  sell,  or  re-* 
ceive  under  pretence  of  a  gift,  or  term  of  years,  or  any  other 
title  whatsoever,  nor  should,  by  any  art  or  ingenuity,  ap- 
propriate to  himself,  any  lands  or  tenements  in  mortmain : 


and  the  land  for- 
feited. 


This  ordinance 
being  also  evad- 
ed, produced 
the  statute  de 
rvUgitmii,  7 
Ed.  I. 


(m)  A.  D.  1217.  cap.  43.  edit.  Oxon. 

(A)  JVbfi  lieet  alievi  de  etttero  dare 
ierram  euam  aiieui  domui  reiigioem, 
ita  quod  Uiam  retumat  tenedam  de 
eadem  domo  s  nee  iiceat  aiieui  domui 
reliffioia  ierram  alicujua  eic  acc^ere, 
quodtradai  iUam  ei  a  quo  ijwim  reee» 

(6)  These  words,  according  to  ordi- 
naiy  construction,  seem  sufficient  to 
include  all  corporations,  sole,  aggre- 
gate, ecclesiastical,  or  temporal ;  and 
so  Lord  Coke  understood  them.  (\ 
Inst.  2  b.)  But,  notwithstanding  the 
extensive  terms  of  the  statute  of  Edw. 
I.,  it  may  be  inferred  from  the  statute 


pit  tenendam  .*  n  qui$  autem  de  etetero 
ierram  suam  domui  religioea  tie  de^ 
derii,  ei  euper  hoe  convineatur,  donum 
euum  penitui  eaueiur,  ei  ierra  iUa 
domino  suo  illius  feodi  ineurratur. 
Mag.  Cart.  9  Hen.  III.  c.  36. 
(t)  2  Inst.  75. 


of  15  Rich.  II.  c.  5,  that  until  the  pas- 
sing of  the  last  named  act,  guilds  and 
fraternities,  as  well  as  mayors,  baUifls, 
and  commons  of  towns  having  a  per- 
petual commonalty,  and  others  having 
offices  peipetua],  were  not  considered 
within  the  restrictions  of  mortmain. 
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up(Hi  pain  that  the  iminediate  lord  of  the  fee,  or,  on  his 
default  for  one  year,  the  lords  paramount^  and  in  default  of 
all  of  them,  the  king,  might  enter  thereon  as  a  forfeiture. 

Tills  seemed  to  be  a  sufficient  security  against  all  alien-  origin  of  com. 
ations  in  mortmain :  but  as  these  statutes  extended  only  to 
gifts  and  conveyances  between  the  parties,   the  religious 
houses  now  began  to  set  up  a  fictitious  title  to  the  land, 
which  it  was  intended  they  should  have,  and  to  bring  an 
^action  to  recover  it  against  the  tenant;  who,  by  fraud  and    [  *27]  ] 
collusion,  made  no  defence;  and  thereby  judgment  was  given 
for  the  religious  house,  which  then  recovered  the  land  by 
sentence  of  law  upon  a  supposed  prior  title.     And  thus  they 
had  the  honour  of  inventing  those  fictitious  adjudications  of 
right,  which  are  since  become  the  great  assurance  of  the 
kingdom,  under  the  name  of  common  recoveries  (7).     But  The  '*»^^^ 
upon  this  the  statute  of  Westminster  the  second,  13  Edw.  I.  2nd. 
c.  32,  enacted,  that  in  such  cases  a  jury  shall  try  the  true 
right  of  the  demandants  or  plaintiffs  to  the  land,  and  if  the 
religious  house  or  corporation  be  found  to  have  it,  they  shall 
still  recover  seisin ;  otherwise  it  shall  be  forfeited  to  the  im- 
mediate lord  of  the  fee,  or  else  to  the  next  lord,  and  finally 
to  the  king,  upon  the  immediate  or  other  lord's  default. 
And  the  like  provision  was  made  by  the  succeeding  chap- 
ter (A),  in  case  the  tenants  set  up  crosses  upon  their  lands 
(the  badges  of  knights  templars  and  hospitallers)  in  order  to 
protect  them  from  the  feodal  demands  of  their  lords,  by 
virtue  of  the  privileges  of  those  religious  and  military  or- 
ders.   So  careful  indeed  was  this  provident  prince  to  pre- 
vent any  future  evasions,  that  when  the  statute  of  quia 
emptores,  18  Edw.  I.,  abolished  all  sub-infeudations,  and 
gave  liberty  for  all  men  to  alienate  their  lands  to  be  holden 
of  their  next  immediate  lord  (/),  a  proviso  was  inserted  (m) 
that  this  should  not  extend  to  authorise  any  kind  of  aliena- 
tion in  mortmain.     And  when  afterwards  the  method  of  ob- 
taining the  king's  licence  by  writ  of  ad  quod  damnum  was 
marked   out  (8),  by  the  statute  27  Edw.  I.  st.  2,  it  was 

(*)  Cap.  33.  (0  2  Inst.  501.  (m)  Cap.  3. 


(7)  See  p09t^  chapter  21,  sect.  4,  p.  common  recoveries  have  been  abolish- 

357,  and  the  appendix  to  this  volnme,  ed  by  the  statute  of  3  &  4  Gnl.  IV.  c. 

No.  5.  74. 

Since  this  note  was  first  published,  (8)  It  is,  perhaps,  not  quite  aecu- 
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New  method  of 
conrevanc«  de- 
vised ov  the 
clersy  to  nomi- 
nal feoffees  to 
the  use  qf  the 
religious  houses. 


[•272] 


Bat  the  statute 
15  Ric.  II.  c.  5, 
made  utea  sub- 
ject to  the  sta- 
tutes of  mort- 
main. 
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farther  provided  by  atatute  34.Bdw.  I.  6t.  3,  that*  no  auqh 
licence  should  be  dfectual,  without  the  consent  of  tbeniMne 
or  intermediate  lords* 

Y«t  still  it  was  found  difficult  to  set  bounds  to  ecclesias- 
tical ingenuity ;  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devised  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themselves  directly, 
but  to  nominal  feoffees  to  the  use  of  the  religious  houses  ^ 
thus  distinguishing  between  the  possession  and  the  use,  and 
receiying  *tbe  actual  profits,  while  the  seisin  of  the  lands 
remained  in  the  nomipal  feoffee ;  who  was  held  by  the 
courts  of  equity  (then  under  the  direction  ofUhe  clei^)  to 
be  bound  in  conscience  to  account  to  his  cestuy-  que  use  for 
the  rents  and  emoluments  of  the  estate.  And  il  is  to  these 
indentions  that  our  practisers  are  indebted  for  thie  introduce 
tion  of  uses  and  trusts,  the  foundation  of  modem  convey^ 
ancing.  But,  unfortunately  for  the  inventors  thnnselves^ 
they  did  not  long  enjoy  the  advantage' of  their  new  device; 
for  the  statute  15  Ric.  1 1,  c.  6,  enacts,  that  the  lands  which 
had  been  so  purehatted  to  uses  should  be  amortised  by 
licence  from  the  crown^  or- else  be  sold  to  private  persons; 
and  that,  for  the  future,  uses  shall  be  subject  to  the  statutes 
of  mortmain^  and  forfeitable-  like  the  lands  themselves. 
And  whereas  the  statutes,  had  been  eluded  by  purchasing 
large  tracts  of-  land,  adjoining  to  churches,  and  conse?^ 
crating  them  by  the  name  of  chureh-yards,  such  subtile 
imagination  is  also  declared  to  be  within  the  compass  of  4the 
statutes  of  mortmain.  And  civil  or  lay  corporations,  as 
well  as  ecclesiastical,  are  also  declared  to  be  within  the 
mischief)  and  of  course  within  the  remedy  provided  by 
those  salutary  laws.  And,  lastly,  as  during  the  times  of 
popery  lands  were  frequently  given  to  superstitious  uses, 
though  not  to  any  corporate  bodies;  or  were  made  liable  in 


rate  to  8ay»  that  the  statate  27  Edw.  I. 
marked  out  the  proceeding  noticed  in 
the  text ;  for,  it  is  therein  mentioned 
as  a  thing  ''  accostomed.*'  And  see 
the  Stat,  of  20  Edw.  I.,  entitled  t/a/u- 
twm  da  hrtwi  d&  mqmtiHomimt  eoaee* 
dmuttt  dt  SerriM  ad  mmmm  moriumm 
panendUf  (which  is  printed  among  the 
itattttea  nnoertain  in  their  times,") 


« 


where  the  writ  in  question  is  spoken 
of  as  an  usual  one  :  though  the  statute 
just  named  enacted,  that  such  writ 
should  not|  thencefbrward,  be  granted, 
unless  upon  petition  presented  in  full 
parliament.  This  last  provision,  how* 
ever,  is  abrogated  by  the  act  of  7  &  8 
WiU.  III.  c.  3|  stated  yottf  in  page 
273. 
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the  hands  of  heirs  and  devisees  to  the  charge  of  obits, 
chttunierteSy  and  the  like^  which  were  equally  pernicious  in 
a  well-gayemed  state  as^  actual  alienations  in  mortmain; 
therefore,  at  the  d^iivn.  of  the  reformation,  the  statute 
23  Hen.  VIII;  c.  10, .  declares^  that  all  •  future  grants  of 
lands  fov  any  of  the  pisrposes  aforesaid,  if  granted  for  aay 
longer  term  than  it  wenty  years,  shall  heboid. 

But,  dvrinr  all  this  timew  it  was  in  the  power  of  theTheCrownnwy 
crown,  \pf  gmtttmg.&liaeiioa.or  mortmain',  to  remit  the  for-cencestoaiiene 
feitore,  so  far  as  related  to  its  own  rights.;  and  to  ei^leftc.  inmort.' 
any  spiritual  or  other  corporation  to  purchase  and  hold  any 
lands  or  tenememfai  in  perpetuity;   which  prerogative  is 
declared  and  confirmed  by  the. statute:  ISEdw.  III.  st.3, 
c.  3»    Bat,  as  doubts  were  conceived,  at  the.  time  of  the 
revolotion  how  far'  such  licence  was  valid  (n),  since  the 
king  had  no  *power.to  dispense  with  the  statutes  of  mort-  [  *  273  ] 
maia  by  a  clause  of  non  ob8iante{p)f  which  was  the  usua^ 
course,  though  it  seems  to  have  been<uonecessary(p):  and 
as,  by  the  gradual  declension  of  mesne  signiories  through 
the  long  operation  of  the  statute  of  quia  empiares,  the  rights 
of 'intermediate  lords  were  reduced  to  a  very  small  com- 
pass ;  it  was  therefore  provided  by  the  statute  7  &  8  W.  Ill, 
c.  37,  that  the  crown  for  the  future  at  its  own  discretion 
may  gmnt  licences  to  alieneor  take  in  mortmain,  of  whom- 
soever  the  tenements  may  be  holden(9). 

After  the  dissolution  of  monasteries  under  Henry  V III.  bv  i  ^  2  p.  & 
though  the  policy  of  the  next  popish  successor  afibt^ted  to  tutesofmoru 
grant  a  secunty  to  the  possessors  of  abbey  lands,  yet,  m  pendedfor 
order  to  regain  so  much  of  them  as  .either  the  zeal  or  timi- 
dity of  their  owners  might  induce  them  to  part  with,  the 
statutes  of  mortmain  were  suspended  for  twenty  years  by 
the  statute  1  &  2  P.  &  M.  c.  8,  and  during  that  time,  any 
lands  or  tenements  were  allowed  to  be  granted  to  any  spi- 
ritual corporation  without  any  licence  whatsoever.    Andy  Eiuctmento  for 
long  afterwards,  for  a  much  better  purpose,  the  augmenta-  tion^fpMr 
tion  of  poor  livings,  it  was  enacted  by  the  statute  17  Car.  IL  ^  ^"**'' 
c.  3,  tlmt  appropriators  may  annex  the  great  tithes  to.  the 
vicarages;  and  that  all  benefices  under  1002;  per  annum 

(11)  2  Hawk.  P.  C.  391.      (0)  Stet.  1  W.  &M.  tt.  2,o.2.      {p)Co.  litt.  99. 


(9)  S«e  the  last  note. 
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Queen  Anne's 
bounty. 


Charitable 


may  be  augmented  by  the  purchase  of  lauds  without 
of  mortmaiu  in  either  case ;  and  the  like  proyision  hath 
been  since  made,  in  favour  of  the  goyemors  of  Queen  Anne'» 
bounty  (9).  It  hath  also  been  held(r),  that  the  statute 
23  Hen.  VIII.  before  mentioned  did  not  extend  to  any  thing 
but  superstitious  uses ;  and  that  therefore  a  man  may  giye 
lands  for  the  maintenance  of  a  school,  an  hospital,  or  any 
other  charitable  uses.  But  as  it  was  apprehended,  from 
recent  experience,  that  |>ersons  on  their  death-beds  might 
make  large  and  improvident  dispositions  even  for  these 
good  purposes,  and  defeat  the  political  ends  of  the  statutes 
of  mortmain ;  it  is  therefore  enacted  by  Ihe  statute  9  Geo.  IL 
c.  36,  that  no  lands  or  tenements,  or  money  to  be  laid  out 
thereon,  shall  be  given  for  or  charged  vnth  any  charitahle 
uses  whatsoever,  unless  by  deed  indented,  executed  in  the 
presence  of  two  witnesses,  twelve  calendar  months  before 
the  death  of  the  donor,  and  enrolled  in  the  Court  of  Chan- 
cery within  six  months  after  its  execution,  (except  stocks  in 
the  public  funds,  which  may  be  transferred  within  six  months 
previous  to  the  donor's  death,)  and  unless  such  gift  be  made 
to  take  effect  immediately,  and  be  without  power  of  revoca- 
tion: and  that  all  other  gifts  shall  be  void  (10).    The  two 


{q)  Stat.  2&3Ann.  c.  11. 


(r)  1  Rep.  24. 


(10)  A  beqnet t  of  moneji  to  be  em- 
ployed in  building  upon,  or  otherwise 
improving,  land  abeady  in  mortmain, 
ia  not  considered  a  violation  of  the  sta- 
tute. {Attorney  Oenerai  v.  Parwoiu, 
Syea.191 ;  Attorney  General r.Mvn" 
ky,  1  Meriv.  345 ;  Corbyn  v.  French^ 
4  Yes.  428.)  And  where  a  testator 
has  pointed  out  such  a  mode  of  apply- 
ing his  bequest,  in  favour  of  a  charity, 
as  the  policy  of  the  law  will  not  admit, 
still,  if  he  has  left  it  entirely  optional 
to  his  executors,  or  trustees,  to  adopt 
that  mode,  or  to  select  some  other  not 
liable  to  the  same  objections,  the  be- 
quest may  be  legally  carried  into  effect. 
{Grimmet  v.  Grimmet,  Ambl.  212 ; 
8.  C.  1  Dick.  251 ;  Kirkbankv.  Hud- 
eon,  7  Price,  217  ;  Curtie  v.  Hutton, 
14  Yes.  539 ;  Attorney  General  v. 
Goddard,  1  Turn.  &  Russ.  350.)  But, 


where  the  testator  has  used  words  of 
request,  or  recommendation,  (not  ex- 
pressly leaving  the  matter  to  the  dis- 
cretion of  his  executors,)  those  worda 
of  request  are  held  to  be  mandatory. 
{Taylor  v.  Georye,  2  Yes.  &  Bea.  378; 
Paul  V.  Con^ton,  8  Yes.  380 ;  Par^ 
eone  v.  BaJter,  18  Yes.  476.)  And  if 
they  point  to  an  appropriation  of  the 
legacy  contrary  to  the  policy  of  the 
law,  tbe  legacy  must  fail.  {Grievee  v* 
Caee,  1  Yes.  jun.  550.) 

In  the  Attorney  General  v.  Daeie»f 
(9  Yes.  543,)  it  was  justly  termed  an 
absurd  distinction,  to  say  that  a  testa- 
tor shall  not  give  land  to  a  charity,  yet 
that  he  may  give  money  conditionally, 
in  consideration  of  another's  giving 
land  for  a  charity.  And  it  is  now  per- 
fectly well  settled,  notwithstanding 
some  earlier  decisions  of  Lord  Hard- 
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universitieBy  their  colleges,  and  the  scholars  upon  the  foun< 
dation  of  the  colleges  of  Eton,  Winchester,  and  Westmin- 
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wicke  to  the  contrary,  that  if  a  testator 
give  personal  property  ''to  erect  and 
endow*'  a  school,  or  hospital,  it  must 
be  considered,  unless  it  be  otherwise 
declared  in  his  will,  that  it  was  the  tes- 
tator's intention  land  should  be  ac- 
quired, as  a  necessary  part  of  his  ^var^ 
"pose :(Ckiqmumv,  Broum,  6  Yea,  408; 
Attorney  GeHeralY.Ikmes,9Yea.  544 ;) 
but  where  the  testator  has  expressly 
directed  that  no  part  of  the  money 
bequeathed  shall  be  employed  in  the 
purchase  of  land,  it  being  his  expecta- 
tion that  other  persons  will,  at  their 
expense,  purchase  lands  and  buildings 
for  the  purposes  intended,  there  the 
statute  has  been  held  not  to  apply. 
(HentAdVf  ¥.  Atkintonj  3  Mad.  313.) 
So,  where  a  testator's  directions  can 
be  sufficiently  answered  by  hiring  land 
or  buildings  for  thepurposes  of  a  chari- 
ty, the  bequest  may  be  sustained :  (At- 
torney General  v.Par9on$,Sy en.  191; 
Johnson  ▼.  Swan,  3  Mad.  467  :)  but, 
it  seems,  such  hiring  must  not  be  on 
leaee,  or  it  would  be  an  acquisition,  by 
the  testator's  direction,  of  such  an 
interest  in  lands,  tenements,  or  here- 
ditaments, as  the  third  section  of 
the  statute  prohibits.  (Stanford  v. 
ThAckereli,  2  .Ves.  jun.  241.)  And 
where  a  testator  has  directed  that 
his  real  and  personal  estate  shall  be 
employed  by  the  trustees  named  in  his 
will,  ia  the  purchase  of  land  and  the 
erection  of  a  school-house  thereon, 
and  the  subsequent  endowment  and 
support  of  the  school  so  to  be  erected ; 
the  illegality  of  this  gift  cannot  be 
cured  by  an  offer,  on  the  part  of  the 
trustees  or  others,  to  provide  at  their 
own  expense  the  land  required.  (At* 
tomey  General  v.  Nash^  3  Brown, 
588,  595.) 

Charitable  legacies,  secured  by  mort- 
gages on  lands,  (Currie  t.  Pye,  17 
Yes.  464  ;  Attorney  General  ?.  Mey- 
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rieif  2  Yes.  sen.  46,)  or  on  turnpike 
tolls,  (Corbyn  v.  French,  4  Yes.  380; 
Hotffse  V.  Chapman^  4  Yes.  545,)  or 
by  an  assignment  of  poor  rates,  or 
county  rates,  (FinchY,  Squire,  10  Yes. 
44  ;  7%e  King  v.  Batee,  3  Price,  358,) 
are  all  void ;  as  is  a  bequest  of  naviga- 
tion shares  to  charitable  uses ;  (Buck- 
eridge  v.  Ingram,  2  Yes.  jun.  663 ;) 
for  in  each  of  these  cases  it  has  been 
held,  that  the  donation  not  only 
savours  of  the  realty,  but  partakes  of 
it ;  that  a  real  interest  arising  out  of 
the  soil,  (though  not  the  soil  itself,) 
is  attempted  to  be  given ;  and  that 
this  attempt,  being  in  fraud  of  the 
statute,  cannot  be  carried  into  effect. 

A  bequest  to  a  charity  being  void  so 
far  as  it  touches  any  interest  in  land, 
it  follows,  upon  principle,  and,  after 
some  fluctuation,  (Attorney  General 
V.  Gratee,  Ambl.  158,)  is  now  con- 
firmed by  repeated  decisions,  that 
w^ere  a  testator  has  chaiged  his  real 
estate,  in  aid  of  his  personal,  with 
payment  of  aU  his  legacies,  there,  if 
the  personal  estate  be  not  sufficient  for 
payment  of  the  whole,  charitable  le- 
gacies must  abate,  and  receive  such 
average  proportion  only  as  the  per- 
sonal assets  afford  for  the  discharge 
of  the  whole  pecuniary  legacies.  If  a 
court  of  equity  were  to  marshal  the 
assets,  and  secure  full  payment  of  the 
charitable  legacies,  by  throwing  the 
other  pecuniary  legacies  upon  the  tes- 
tator's real  estate,  it  would  be  enabling 
that  to  be  done  circuitously  which 
cannot  be  done  directly.  (Attorney 
General  v.  Tyndall,  2  Eden,  210; 
Waller  v.  Childa,  Ambl.  526  ;  Foster 
V.  Blagden,  Ambl.  704 ;  Midges  v. 
Morrison^  1  Cox,  181.) 

As  the  object  of  the  statute  of  mort- 
main was  wholly  political,  as  it  grew 
out  of  local  circumstances,  and  was 
meant  to  have  merely  a  local  opera- 
B  E 
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Bier,  are  excepted  out  of  this  act :  but  such  exemption  was 
gi*anted  with  this  proviso,  that  no  college  shall  be  at  liberty 
to  purchase  more  advowsons  than  are  equal  in  number  to 
one  moiety  of  the  fellows  or  students  (11)  upon  the  respec- 
tive foundations. 


tion,  it  is  decided  that  its  provisions 
do  not  extend  to  the  alienation  of 
land  in  the  West  India  colonies; 
(Attorney  General  v.  Stewart,  2 
Merir.  161 ;)  or  in  Scotland.  {Mack- 
intoeh  Y.  Toumsendf  16  Yes.  338.) 
But,  a  devise  of  real  estate  situate  in 
England,  for  charitable  purposes,  will 
not  be  the  less  void  because  such  pur- 
poses are  to  be  carried  into  execution 
out  of  England.  (Curtii  v.  Hut  ton, 
14Ve8.  541.) 

It  has  been  said,  that  if  an  heir-at> 
law  wiU  confirm  his  ancestor's  devise 
of  land  to  a  charity,  no  court  will  take 
it  away  ;  for  the  gift  becomes  the  act 
and  deed  of  the  heir :  (Attorney  Ge- 
neral V.  Gravee,  Ambl.  158 ;  and  see 
Pickering  v.  Lord  Stanford,  2  Yes. 
jun.  584 ;)  however,  as  an  immediate 
gift  from  the  heir  would  be  good  only 
in  case  it  was  made  a  year  before  his 
death;  upon  the  principle  of  the 
statute,  he  oug^t  to  live  a  year  after 
confirmation  of  the  devise  to  give  it 
validity. 

When  a  bequest  for  charitable  pur* 
poses,  which,  if  it  stood  alone,  would 
be  valid,  is  coupled  with  and  depen- 
dent upon  a  devise  void  under  the  sta- 
tute of  mortmain,  the  devise  being  the 
principal,  and  failing,  the  accessory 
bequest  must  also  fail.  (Attorney  Ge- 
neral V.  Dames,  9  Yes.  543 ;  Chapnum 
V.  Brown,  6  Yes.  410 ;  Attorney  Ge- 
neral V.  Gouldmg,  2  Brown,  429.) 
And  where  an  undefined  portion  of  a 
legacy  is  directed  by  the  testator  to  be 
applied  for  purposes  which  the  policy 
of  the  law  does  not  admit,  the  bequest 
of  the  residue  to  a  charity  which  the 
law  sanctions,  cannot  take  effect ;  for, 
the  illegal  part  of  the  gift  being  unde- 
fined, it  is  imposuble  to  ascertain  the 


amount  of  the  residue.  (Attorney  Ge- 
neral V.  Hinxman,  2  Jac.  &  Walk. 
277  ;  Vezey  v.  Jmneon,  1  Sim.  &  Stn. 
71 ;  Grieves  v.  Case,  1  Yes.  jun.  553.) 
If,  indeed,  the  legal  bequest  and  the 
illegal  purpose  are  not  so  connected 
as  to  be  inseparable,  and  the  propor- 
tions are  defined,  or  capable  of  being 
exactly  calculated,  in  such  cases  the 
bequest  may  be  supported.  (Attorney 
General  Y,  Stepney,  10  Yes.  29;  Waite 
V.  Webb,  6  Mad.  71.) 

Where  a  bequest  of  money  to  be 
laid  out  in  land  is  void  under  the  Mort- 
main Act,  the  money  never  becomes 
impressed  with  the  character  of  land, 
and  no  resulting  trust  arises  in  favour 
of  the  testator's  heir-at-law.  (Ai^ 
tomey  General  v.  TbiiiMr,  2  Yes.  jun. 
7  ;  Chigman  v.  Brown,  6  Yes.  411.) 

By  the  stotute  of  43  Geo.  III.  c. 
137,  the  operation  of  the  Mortmain 
Act  is  so  far  qualified  as  to  allow  any 
one  to  give,  by  deed  enrolled,  or  by 
will,  any  real  or  personal  property  for 
the  augmentation  of  Queen  Anne's 
bounty. 

And  by  stotute  43  Geo.  III.  c.  108, 
persons  are  allowed  to  give,  by  deed, 
or  will,  lands  not  exceeding  five  acres, 
or  goods  and  chattels  not  exceeding 
500/.,  for  the  purposes  of  promoting 
the  building  or  repairing  of  churclies, 
or  of  houses  for  the  residence  of 
ministers,  and  of  providing  church- 
yards, or  (with  certain  restrictions) 
glebes.  If  such  gift  exceed  the  pre- 
scribed limits,  it  is  not  therefore  void, 
the  lord  chancellor  may  reduce  it." 

The  greater  part  of  this  note  is  ex- 
tracted from  2  Hovenden  on  Frauds, 
308—312. 

(11)  By  the  45  Geo.  III.  c.  101, 
this  part  of  the  stotute  is  repealed,  so 
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'  2.  Secondly,  alienation  to  an  alien  is  also  a  cause  of  for*  9.  Auenatton  to 
feiture  to  the  crown  of  the  land  so  alienated:  not  only  on  caiueoffor- 
account  of  his  incapacity  to  hold  them(12)y  which  occasions 
him  to  be  passed  by  in  descents  of  land  (s),  but  likewise  on 
account  of  his  presumption  in  attempting^  by  an  act  of  his 
own,  to  acquire  any  real  property ;  as  was  observed  in  the 
preceding  volume  (t), 

3.  Lastly,  alienations  by  particular  tenants,  when  they  s-  AUenation  by 

1  11  -11  1  »    1  partieuiar  ten- 

are  greater  than  the  law  entitles  them  to  make,  and  devest  <s^'.  gnnting 

^  .  .  cstfttn  larger 

the  remainder  or  reversion  («)  (13),  are  also  forfeitures  to  thmn  their  own. 
him  whose  right  is  attacked  thereby.  As,  if  tenant  for  his 
own  life  alienes  by  feoffment  or  fine  for  the  life  of  another, 
or  in  tail,  or  in  fee  ;  these  being  estates,  which  either  must 
or  may  last  longer  than  his  own,  the  creating  them  is  not 
only  beyond  his  power,  and  inconsistent  with  the  nature  of 
his  interest,  but  is  also  a  forfeiture  of  his  own  particular  es- 
tate to  him  in  remainder  or  reversion  (v).  For  which  there 
seem  to  be  two  reasons:  First,  because  such  alienation 
amounts  to  a  renunciation  of  the  feodal  connexion  and  de- 
pendence ;  it  implies  a  refusal  to  perform  the  due  renders 
and  services  to  the  lord  of  *the  fee,  of  which  fealty  is  con-  [  *  276  ] 
stantly  one ;  and  it  tends  in  its  consequence  to  defeat  and 
devest  the  remainder  or  reversion  expectant :  as  therefore 
that  is  put  in  jeopardy  by  such  act  of  the  particular  tenant, 
it  is  but  just,  that,  upon  discovery,  the  particular  estate 
should  be  forfeited  and  taken  from  him,  who  has  shewn  so 
manifest  an  inclination  to  make  an  improper  use  of  it.  The 
other  reason  is,  because  the  particular  tenant,  by  granting  a 
larger  estate  than  his  own,  has  by  his  own  act  determined 
and  put  an  entire  end  to  his  own  original  interest ;  and  on 
such  determination  the  next  taker  is  entitled  to  enter  regu- 
larly, as  in  his  remainder  or  reversion.  The  same  law 
which  is  thus  laid  down  with  regard  to  tenants  for  life,  holds 
also  with  respect  to  all  tenants  of  the  mere  freehold  or  of 
chattel  interests  ;  but  if  tenant  in  tail  alienes  (14)  in  fee,  this 

(*)  Sec  pag.  249, 250.  («)  Co.  Litt.  251. 

(0  Book  i.  peg.  372.  {v)  Litt.  s.  415. 


that  these  colleges  may  now  hold  any     the  note  to  the  laat  cited  page, 
number  of  advowsons.—Cn.  (14)  The  alienation  must  be  by 

(12)  See  ante,  p.  131.  feoffment,  or  by  matter  of  record, 

(13)  See  anttt  PP<  1^3,  171,  and     otherwise  it  wtU  noteren  work  a  Jit- 

E  s  2 
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is  no  immediate  forfeiture  to  the  remaindeii-mao,  but  a  mere 
disamtinnance  (2LB  it  is  called  (tr)). of  the  estate  tail,  which 
the  issue  may  afterwards  avoid  by.  due  course  of  law  (x) : 
for  he  in  remainder  or  reversion  hath  only  a  very  remote 
and  barely  possible  interest  therein,  until  the  issue  in  tail  is 
extinct.  But,  in  case  of  such  forfeitures  by  particular  te- 
nants, all  legal  estates  by  them  before  created,  as,  if  tenant 
for  twenty  years  grants  a  lease  for  fifteen,  and  all  chaises  by 
him  lawfully  made  on  the  lands,  shall  be  good  and  avail-^ 
able  in  law  (y).  For  the  law  will  not  hurt  an  innocent 
lessee,  for  the  fault  of  his  lessor;  nor  permit  the  lessor, 
after  he  has  granted  a  good  and  lawful  estate,  by  his  own. 
act,  to  avoid  it,  and  defeat  the  interest  which  he  himself  has. 
created. 
Diaciaimerof         Equivalent,  both  in  its  nature  and  its  consequences,  to  an 

tenure  a  for-  .11,1.  '11  •       1  •        1  •    •!        • 

feiture.  illegal  alieuatiou  by  the  particular  tenant,  is  the  civil  cnme 

of  disclaimer ;  as,  where  a  tenant  who  holds  of  any  lord, 
neglects  te  render  him  the  due  services,  and,  upcm  an  action 
brought  to  recover  them,  disclaims  to  hold  of  his  lord» 
Which  disclaimer  of  tenure  in  any  court  of  record  is  a  forr 
feiture  of  the  lands  to  the  lord(2r),  upon  reascms  most  appa- 
rently feodal.  And  so  likewise,  if  in  any  court  of  record  the 
[  *276  ]   ^particular  tenant  does  any  act  which  amounts  to  a  virtual 
disclaimer ;  if  he  claims  any  greater  estate  than  .was  granted 
him  at  the  first  infeodation,  or  takes  upon  himself  those 
rights  which  belong  only  to  tenants  of  a  superior  class  (a) ; 
if  he  affirms  the  reversion  to  be  in  a  stranger,  by  accepting 
his  fine,  attorning  a&  his  tenant,  collusive  pleading,  and  the 
like  (b) ;  such  behaviour  amounts  to  a  forfeiture  of  his  par- 
ticular estate. 
iVorfcSJJnr       '^^"  Lapse  (15)  is  a  species  of  forfeiture,  whereby  the  right 
caajon«d  bv  the  of  presentation  to  a  church  accrues  to  the  ordinary  by  neglect 
pa&on  to  pre.     of  the  patrou  to  prcscut,  to  the  metropolitan  by  neglect  of 
church.  the  ordinary,  and  to  the  king  by  neglect  of  the  metropolitan. 

For,  it  being  for  the  interest  of  religion,  and  the  good  of  the 
public,  that  the  church  should  be  provided  with  an  officiating 

(tr)  See  book  iii.  c.  10.  (2)  Finch,  270, 271. 

Ix)  Litt.  8. 595—597.  (fl)  Co.  Litt.  252. 

(y)  Co.  litt.  233.  {b)  Ibid.  253. 


efmtinuance  of  the  estate-tail.    (Litt.         (15)  See  oti/e,  the  notes  to  pp.  22, 
sections  606—61 1 .)  .  23,  and  Vol.  III.  p.  246. 
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minister,  the  law  has  therefore  given  this  right  of  lapse^  in 
order  to  quicken  the  patron,  who  might  otherwise,  by  Buffer- 
ksg  theehurch  to  remain  vacant,  avoid  paying  his  eccleaias- 
tical  does,  and  frustrate  the  pious  intentions  of  his  ancestors. 
Tiiis  r^ht  of  lapse  was  first  established  about  the  time 
(though  not  by  the  suthority  (c)  )  of  the  council  of  Late- 
ran  (i/),  which  was  in  the  reign  of  our  Henry  the  second, 
when  the  bishops  first  began  to  exercise  universally  the 
right  of  institution  to  diurches(«).  And  therefore,  where 
ibere  is  no  right  of  institution,  there  is  no  right  of  lapse :  so 
tiwt  tto  {\6)  donative  can  lapse  to  the  ordinary  (/),  unless  it 
hath  been  augmented  by  the  Queen's  bounty  (^).  But  no 
fight  of  lapse  can  accrue,  when  the  original  presentation  is 
in  the  crown  (A)  ( 1 7). 

The  term,  in  which  the  title  to  present  by  lapse  accrues  The  title  to  pi«« 
firom  the  one  to  the  other  successively,  is  six  calendar  ^nJiSer^ix 
months  (i),  (following  in  this  case  the  computation  of  the  Snathe  patroa^ 
church,  and  not  the  usual  one  of  the  common  law,)  and  this 
♦exclusive  of  the4ay  of  the  avoidance  (ft)  (18).     But,  if  the  [  *  277  ] 
bishop  be  both  patron  and  ordinary,  he  i^hall  not  have  a 
donUe  time  allowed  him  to  collate  in  (i) ;  for  the  forfeiture 
accrues  by  law,  whenever  the  negligence  has  continued  six 
months  in  the  same  person.     And  also  if  the  bishop  doth  not 
collate  his  own  clerk  immediately  to  the  living,  and  the 


(e)  2  RoU.  Abr.  336,  jL  10.     * 
(d)  Bracton,  1.  4,  tr.  2,  c.  3. 
(#)  See  pag.  23. 

(/)  firo.  Abr.  iit.  QtMr.  tmp^d.;  3 
Cro.  Jwi.  518. 

(^)  SUt  1  Geo.  I.  St.  2,  c.  10. 


(A)  Stat.  17  Edw.  II.  c.  8 ;  2  Inst. 
272. 

(0  6  Rep.  62  ;  Regist.  42. 
(it)  2  Inst.  361. 
(Q  6ib0.  Cod.  769. 


(16)  See  antBt  p.  23,  n.  (10). 

(17)  B(r.  Christian  observes,  tliat 
'*if  a  light  of  lapie  aocmes  to  the 
bishop  and  he  dies,  or  is  translated 
before  he  avails  himself  of  it,  the  right 
of  presentation  to  the  lapsed  benefice 
d6es  not  pass  to  the  king,  like  the 
Vacant  patronage  of  the  see,  but  to  the 
guardian  of  the  spiritualties.  (Gibs. 
770.)" 

[Seethe  case  of  The Bishcpqf Lon- 
don V.  The  Attorney  General,  dted 
antef  p.  23,  n.  11. — En.] 


(18)  But  Sir  William  Grant,  M.  R. 
said,  in  the  case  of  Leeterr.  Garlandy 
14  Tea.  255,  that  he  did  not  find  this 
position  confirmed  by  the  anthority 
to  which  Blackfltone  refers :  and  Sir 
William  Grant  was  right.  See,  how- 
ever, the  note  to  Vol.  I.  p.  463,  where 
decisions  are  cited  in  which  it  has  been 
ruled  that  the  day  in  which  an  act  was 
done  may  be  excluded  from  computa- 
tion, if  its  inclusion  would  work  a  for- 
feiture. 
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patron  presents,  though  after  the  six  months  are  lapsed,  yet 
his  presentation  is  good,  and  the  bishop  is  bound  to  institute 
the  patron's  clerk  (m).  For,  as  the  law  only  gives  the  bishop 
this  title  by  lapse,  to  punish  the  patron's  negligence,  there 
is  no  reason  that,  if  the  bishop  himself  be  guilty  of  equal 
or  greater  negligence,  the  patron  should  be  deprived  of  his 
turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the 
metropolitan,  the  patron  also  has  the  same  advantage  if  be 
presents  before  the  archbishop  has  filled  up  the  benefice ; 
and  that  for  the  same  reason.  Yet  the  ordinary  cannot,  af- 
ter lapse  to  the  metropolitan,  collate  his  own  clerk  to  the 
prejudice  of  the  archbishop  (n).  For  he  had  no  permanent 
right  and  interest  in  the  advowson,  as  the  patron  hath,  but 
merely  a  temporary  one ;  which  having  neglected  to  make 
use  of  during  the  time,  he  cannot  afterwards  retrieve  it. 
But  if  the  presentation  lapses  to  the  king,  prerogative  here 
intervenes  and  makes  a  difference ;  and  the  patron  shall  ne- 
ver recover  his  right  till  the  king  has  satisfied  his  turn  by 
presentation:  for  nullum  tempus  occurrit  regi  (o).  And 
therefore  it  may  seem  as  if  the  church  might  continue  void 
for  ever  unless  the  king  shall  be  pleased  to  present,  and  a 
patron  thereby  be  absolutely  defeated  of  his  advowson.  But, 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power 
in  the  patron's  hands  of  as  it  were  compelling  the  king  to 
present.  For  if,  during  the  delay  of  the  crown,  the  patron 
himself  presents,  and  his  clerk  is  mstituted,  the  king  indeed 
by  presenting  another  may  turn  out  the  patron's  clerk ;  or, 
after  induction,  may  remove  him  by  quare  impedit:  but,  if 
he  does  not,  and  the  patron's  clerk  dies  incumbent,  or  is 
canonically  deprived,  the  king  hath  lost  his  right,  which 
was  only  to  the  next  or  firat  presentation  (p). 
[  *278  ]  *In  case  the  benefice  becomes  void  by  death,  or  cession 
If  the  benefice    through  plurality  of  benefices,  there  the  patron  is  bound  to 

Decome  Toici  by        i  •  #•     i  %  * 

death  or  oeniou.  take  uoticc  of  the  vacaucy  at  his  own  peril ;  for  these  are 

the  patron  Is  x»  i  •  i_ 

bound  to  take     matters  of  CQual  notoriety  to  the  patron  and  ordinary :  but 

notice  of  the  va-  •  *»  !•• 

cancy;  but,  if    in  casc  of  a  vacaucy  by  resignation,  or  canonical  depriva- 


by  resignation 
or  canonical  di 

bishop  must  gire  thesc  being  matters  of  which  the  bishop  alone  is  presumed 


or  canonical  de-  tion,  or  if  a  clerk  presented  be  refused  for  insufficiency. 

nrivaUon,  the  -  *    _      .  .    .  J' 

ushop  musl 
him  notice. 


(m)  2  Inst.  273.  355. 

(fi)  2  Roll.  Abr.  368.  (p)  7  Rep.  28  ;  Cro.  EIlz.  44. 

(o)  Dr.  &  St.  d.  2,  c.  36  ;  Cro.  Car. 
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to  be  cognizant,  here  the  law  requires  him  to  give  notice 
thereof  to  the  patron ;  otherwise  he  can  take  no  advantage 
by  way  of  lapse  (7)  (19).  Neither  shall  any  lapse  thereby 
accrue  to  the  metropolitan  or  to  the  king ;  for  it  is  univer- 
sally true,  that  neither. the  archbishop  or  the  king  shall  ever 
present  by  lapse,  but  where  the  immediate  ordinary  might 
have  collated  by  lapse,  within  the  six  months,  and  hath  ex- 
ceeded his  time :  for  the  first  step  or  beginning  faileth,  et  qtuxi 
non  hahet  princijAum^  mm  habet  finem(r).  If  the  bishop 
refuse  or  neglect  to  examine  and  admit  the  patron's  clerk, 
without  good  reason  assigned  or  notice  given,  he  is  styled 
a  disturber  by  the  law,  and  shall  not  have  any  title  to  pre- 
sent by  lapse;  for  no  man  shall  take- advantage  of  his  own 
wrong  («).  Also,  if  the  right  of  presentation  be  litigious  or 
contested,  and  an  action  be  brought  against  the  bishop  to 
try  the  title,  no  lapse  shall  incur  till  the  question  of  right 
be  decided  (t). 

IV.  By  simontff  the  right  of  presentation  (20)  to  a  living  iv.  By  nmony 
is  forfeited  and  vested  pro  hoc  vice  in  the  crown.     Simony  senuSonisTor. 

fdtcd  to  the 

is  the  corrupt  presentation  of  any  one  to  an  ecclesiastical  cTOYm,prokac 
benefice  for  money,  gift,  or  reward.  It  is  so  called  from  the 
resemblance  it  is  said  to  bear  to  the  sin  of  Simon  Magus, 
though  the  purchasing  of  holy  orders  seems  to  approach 
nearer  to  his  offence.  It  was  by  the  canon  law  a  very  griev- 
ous crime :  and  is  so  much  the  more  odious,  because,  as  Sir 
Edward  Coke  observes  (t<),  it  is  ever  accompanied  with 
perjury;  for  the  presentee  is  sworn  to  have  committed  no 
simony.  However,  it  was  not  an  offence  punishable  in  a 
criminal  way  at  the  common  law  {to)  ;  it  being  thought  suf- 
ficient to  leave  the  clerk  to  ecclesiastical  censures.  But  as 
these  did  not  affect  *the  simoniacal  patron,  nor  were  effica-  [  *  279  ] 
cious  enough  to  repel  the  notorious  practice  of  the  thing, 
divers  acts  of  parliament  have  been  made  to  restrain  it  by 
means  of  civil  forfeitures,  which  the  modem  prevailing 
usage  with  regard  to  spiritual  preferments  calls  aloud  to 
be  put  in  execution.     I  shall  briefly  consider  them  in  this 

(g)  4  Rep.  75  ;  2  IxiBt.  632.  (/)  Co.  Litt.  344. 

(r)  Co.  Litt.  344,  345.  («)  3  Inst.  156. 

(c)  2  RoU.  Abr.  369.  (v)  Moor.  564. 


(19)  See  Vol.  I.  p.  392.— €h.  (20)  See  anie,  p.  21,  note. 
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Penalties  and 
disabilities  im- 
posed by  the 
statutes  on  per- 
son;«  guilty  of 
simony. 


As  to  what  spe- 
cies of  contracts 
are  or  are  not 
simoniacal. 
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place,  because  they  devest  the  corrupt  patron  of  the  right  of 
presentation,  and  vest  a  new  right  in  the  crown. 

By  the  statute  31  Eliz.  c.  6,  it  is  for  avoiding  of  simony 
enacted,  that  if  any  patron  for  any  corrupt  consideration, 
by  gift  or  promise(21),  directly  or  indirectly,  shall  present 
or  collate  any  person  to  an  ecclesiastical  benefice  or  dignity, 
such  presentation  shall  be  void,  and  the  presentee  be  ren- 
dered incapable  of  ever  enjoying  the  same  benefice :  and 
the  crown  shall  present  to  it  for  that  turn  only(a:).  But  if 
the  presentee  dies  without  being  convicted  of  such  simony 
in  his  life-time,  it  is  enacted  by  stat.  1  W.  &  M.  c.  16,  that 
the  simoniacal  contract  shall  not  prejudice  any  other  inno- 
cent patron,  on  pretence  of  lapse  to  the  crown,  or  otherwise. 
Also,  by  the  statute  12  Ann.  stat.  2,  c.  12,  if  any  person  for 
mouey  or  profit  shall  procure,  in  his  own  name  or  the  name 
of  any  other,  the  next  presentation  to  any  living  ecclesias- 
tical, and  shall  be  presented  thereupon,  this  is  declared 
to  be  a  simoniacal  contract ;  and  the  party  is  subjected  to 
all  the  ecclesiastical  penalties  of  simony,  is  disablexl  from 
holding  the  benefice,  and  the  presentation  devcdves  to  the 
crown. 

Upon  these  statutes  many  questions  have  arisen  with 
regard  to  what  is  and  what  is  not  simony.  And,  among 
others,  these  points  seem  to  be  clearly  settled:  1.  That  to 
purchase  a  presentation,  the  living  being  actually  vacant,  is 
open  and  notorious  simony  (y):  this  being  expressly  in  the 
face  of  the  statute(22).  2.  That  for  a  clerk  to  bargain  for 
the  next  presentation,  the  incumbent  being  sick  and  about 
to  die,  was  simony,  even  before  the  statute  of  queen 
Anne(z)  (23) :  and  now,  by  that  statute,  to  purchase,  either 


(x)  For  other  penalties  inflicted  by         (y)  Cro.  Elis.  788  ;  Moor.  914. 
this  statute,  see  book  iv.  ch.  4,  p.  62.  (z)  Hob.  165. 


(21)  The  words  of  the  statute  are, 
"  for  any  som  of  monej,  reward,  gift, 
''  profit,  or  benefit,  or  for  any  promise, 
"  agreement,  grant,  bond,  covenant 
"  of  or  for  any  snm  of  money,  reward, 
«*  gift,  profit,  or  benefit."— Ch. 

(22)  Mr.  Christian  remarks,  *<  Lord 
Hardwicke  was  of  opinion,  that  the 
sale  of  an  advowson  during  a  vacancy. 


is  not  within  the  statute  of  simony,  as 
the  sale  of  the  next  presentation  is  ; 
but  it  is  void  by  the  common  law. 
(Ambl.  268.)" 

(23)  Mr.  Christian,  in  his  note  upon 
the  passage  in  the  text,  reminds  us, 
that "  it  has  been  determined,  that  the 
purchase  of  an  advowson  in  fee,  when 
the  incumbent  was  upon  his  death- 
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in  liis  owA  name,  or  another's,  the  next  presentaiiony  and 
be  thereupon  presented  *at  any  future  time  to  the  living,  is  [  *  280  ] 
direot  and  palpable  simony..  But,  3.  It  is  held  that  for  a 
father  to  purchase  such  a  presaitation,  in  order  to  provide 
for  his  son,  is  not  simony :  for  the  son  is  not  concerned  in 
the  bargain,  and  the  father  is  by  nature  bound  to  make  a 
provision  for  him  (a).  4.  That  if  a  simoniaca)  contract  be 
made  with  the  patron,  the  clerk  not  being  privy  thereto, 
the  presentation  for  that  turn  shall  indeed  devolve  to  the 
crown,  as  a  punishment  of  the  guilty  patron ;  but  the  clerk, 
who  is  innocent,  does  not  incur  any  disability  or  forfei- 
ture (£).  5.  That  bonds  given  to  pay  money  to  charitable 
uses,  on  receiving  a  presentation  to  a  living,  are  not  simo- 
niacal  (c),  provided  the  patron  or  his  relations  be  not  bene- 
fited thereby((f ) ;  for  this  is  no  corrupt  consideration  moving 
to  the  patron.  6.  That  bonds  of  resignation  in  case  of  non- 
residence  or  taking  any  other  living,  are  not  simoniacal(«); 
there  being  no  corrupt  consideration  herein,  but  such  only 
as  is  for  the  good  of  the  public.  So  also,  bonds  to  resign 
when  the  patron's  son  comes  to  canonical  age,  are  legal ; 
upon  the  reason  before  given,  that  the  father  is  bound  to 
provide  for  his  son(/).  7.  Lastly,  general  bonds  to  resign 
at  the  patron's  request  are  held  to  be  legal  (g)  (24) :  for  they 


(a)  Cro.  Eliz.  686  ;  Moor.  916. 
{h)  3  Inst.  154  ;  Cro.  Jac.  385. 
(c)  Noy,  142. 
{d)  Stra.  534. 


(tf)  Cro.  Car.  180. 

(/)  Cro.  Jac.  248,  274. 

(^)  Cro.  Car.  180 ;  Stra.  227. 


bed,  without  any  privity  of  the  clerk 
who  was  afterwards  presented,  was  not 
sfmoniacal,  and  would  not  Taeate  the 
next  presentation.  (2  BI.  Rep.  1052.)*' 
[And  though  in  the  later  case  otFow 
V.  Tke  BiMhop  qf  C^etter,  (2  Bam.  H 
Cress.  658  iS.C.4  Dowl.  ftRyl. HI,) 
the  case  of  Barrttt  y.  GMb  (the  caae 
referred  to  by  Mr.  Christian,)  was  re- 
pudiated by  the  Court  of  King's 
Bench ;  the  principle  of  that  ease  has 
aince  been  re«e8tabliahed.  In  Fom  ▼. 
!%•  Bitk^p  qf  Cksttetf  whero  a  eon- 
tract  was  made  for  the  sale  of  the  next 
pvcsentation  of  a  living,  the  contract* 
lag  parties  at  the  tine  knowing  the 
incumbent  to  be  at  the  point  of  death, 


it  was  held  by  the  Court  of  King's 
Bench,  that  the  eontract  was  simonia- 
oal,  and  the  presentation  made  in  pur- 
suance thereof  by  the  purchaser  Toid ; 
although  the  clerk  presented  was  not 
privy  to  the  transaction,  and  the  con- 
tract was  not  entered  into  with  a  view 
to  the  presentatlan  of  any  particular 
person.  But  this  judgment  was  re- 
versed, on  appeal,  by  the  House  of 
Lords,  on  the  3rd  of  June,  1829. — 
Ed.] 

(24)  In  the  caae  of  Jkukwood  y. 
Pcy/Mi,  (18  Yes.  37,)  Lord  Chancellor 
Eldon  said,  it  was  extremely  dtfUeult 
to  reconcile  the  distinefcions  made  be- 
tween the  simottiacal  nature  of  general 
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may  possibly  be  given  for  one  of  the  legal  considerations 
before  mentioned ;  and  where  there  is  a  possibility  that  a 
transaction  may  be  fair,  the  law  will  not  suppose  it  iniqui- 
tous without  proof  (26).     But,  if  the  party  can  prove  the 


and  of  particular  bonds  of  resignation, 
with  the  principle  npon  which  the 
Honse  of  Lords  decided  the  case  of 
The  Bithop  qf  L(mdon  ▼.  I^ytche: 
and  he  repeated  the  same  obsenration 
inBovflattY.Rowlatt.  (IJac&Walk. 
283.)  The  same  learned  Judge,  in  the 
earlier  case  of  Lord  Kirkcudbright  v. 
Lady  Kirkcudbright,  (8  Ves.  61,)  ob- 
senred,  that  the  question  as  to  the 
legality  of  resignation  bonds  would 
never  have  perplexed  him,  if  there 
had  not  been  so  many  authorities ;  and 
it  may  easily  be  collected,  his  Lord- 
ship's perplexity  was  occasioned,  not 
by  the  cases  in  which  it  had  been  de- 
cided that  general  bonds  of  resignation 
are  bad,  but  by  those  other  cases  in 
which  a  bond  for  resignation  of  an 
ecclesiastical  benefice  in  favour  of  a 
particular  individual,  had  been  held 
good.  In  the  modem  case  of  Lord 
Sondet  v.  FUtcher  (determined  in 
Dom.  Proc.  and  reported  in  3  Bing. 
502,)  it  was  determined,  that  aU  bonds 
of  resignation  were  illegal :  but  even 
this  decision  of  the  highest  tribunal 
has  not  proved  final :  the  Legislature 
has  subsequently  interfered,  and,  it  is 
to  be  hoped,  has  set  the  question  at 
rest,  by  the  statute  of  9  Geo.  IV.  c. 
94,  whereby  it  is  enacted,  that  every 
engagement  for  the  resignation  of  any 
spiritual  office,  to  the  intent,  as  mani- 
fested by  the  terms  of  the  engagement, 
that  amfoiu  person  whosoever,  special- 
ly named  and  described,  or  one  or  two 
persons  spedallynamed  and  described, 
being  such  persons  as  in  the  act  men- 
tioned, shall  be  presented  or  appointed 
to  such  spiritual  office,  shall  be  good, 
valid  and  effectual  in  law,  and  the  per- 
Ibrmanoe  of  the  same  shaU  be  en- 
forced in  equity ;  provided  such  en- 
gagement shall  be  entered  into  before 


the  presentation  or  appointment  of 
the  party  so  entering  into  the  same. 
Provided  always,  that  where  two  per- 
sons  shall  be  so  specially  named  and 
described  in  such  engagement,  each 
of  them  shall  be,  either  by  blood  or 
marriage,  an  uncle,  son,  grandson, 
brother,  nephew,  or  grandnephew,  of 
the  patron  or  one  of  the  patrons  of 
such  spiritual  office,  not  being  merely 
a  trustee  or  trustees  of  the  patronage 
of  the  same ;  or  of  the  person  or  one 
of  the  persons  for  whom  the  patron  or 
one  of  the  patrons  shall  be  a  trustee 
or  trustees ;  or  of  any  married  woman, 
whose  husband  in  her  right  shall  be 
the  patron  or  one  of  the  patrons  of 
such  spiritual  office  ;  or  of  any  other 
person  in  whose  right  such  presenta- 
tion or  bestowing  shall  be  intended  to 
be  made.  And  it  is  enacted,  that  no 
presentation  to  any  spiritual  office 
shall  be  void  by  reason  of  such  agree- 
ment to  resign :  but,  the  benefit  of  the 
act  is  not  to  extend  to  any  engage- 
ment, unless  the  instrument  by  which 
it  is  entered  into  be  deposited,  within 
two  months  after  the  dAte  thereof, 
with  the  registrar  of  the  diocese  or 
peculiar  jurisdiction  wherein  the  be- 
nefice is  situated ;  nor  unless  the  per- 
son named  in  such  engagement  shall 
be  presented  or  appointed  within  six 
calendar  months  next  after  notice  of 
resignation  given  to  the  patron  or 
patrons  of  such  spiritual  office. 

(25)  Mr.  Christian,  in  his  note  upon 
the  text,  observes,  that,  ''in  tiie 
great  case  of  TheBiMkop  ^fLomdim  v. 
i^toAc,  it  was  determined  by  the 
House  of  Lords,  that  a  general  bond 
of  resignation  is  simoniacal  and  ille- 
gal. The  drcumstances  of  that  ease* 
were  briefly  these  :  Mr.  F^ftche,  the 
patron,  presented  Mr.  Eyre,  his  derk. 
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contract  to  have  been  a  corrupt  one,  such  proof  will  be 
admittedi  in  order  to  show  the  bond  simoniacal,  and  there- 
fore void.  Neither  will  the  patron  be  suffered  to  make  an 
ill  use  of  such  a  general  bond  of  resignation ;  as,  by  extort- 
ing a  composition  for  tithes,  procuring  an  annuity  for  his 
relation,  or  by  demanding  a  resignation  wantonly  or  without 
good  cause,  such  as  is  approved  by  the  law :  as,  for  the 
benefit  of  his  own  son,  or  on  account  of  non-residence, 
plurality  of  livings,  or  gross  immorality  in  the  incum- 
bent(A)  (26). 

♦V.  The  next  kind  of  forfeitures  are  those  by  breach  or    [  *281  ] 
non-performance  of  a  condition  annexed  to  the  estate,  either  nin?perf?iSi^  °' 
expressly,  by  deed,  at  its  original  creation,  or  impliedly,  by  ^^^f  ®"°***" 
law,  from  a  principle  of  natural  reason.     Both  which  we 
considered  at  large  in  a  former  chapter  (t). 

VI.  I  therefore  now  proceed  to  another  species  of  for- vi.  BywMte- 
feiture,  viz,  by  waste.    Waste,  vcutum,  is  a  spoil  or  destruc^ 

(A)  1  Vera.  411 ;  1  £q.  Cas.  Abr.  86,  87 ;  Stnu  534. 
(t)  See  ch.  10,  ]Mg.  152. 


to  the  bishop  of  London,  for  iutita- 
tion.  The  bishop  refused  to  admit 
the  presentation,  because  Mr.  Eyre 
bad  given  a  general  bond  of  resigna- 
tion ;  upon  this,  Mr.  Ffytche  brought 
a  qnare  mgpedit  against  the  bishop,  to 
which  the  bishop  pleaded  that  the  pre- 
■entation  was  aimoniacal  and  yoid,  by 
reason  of  the  bond  of  resignation ;  and 
to  this  plea  Mr.  Ffytche  demurred. 
From  a  series  of  judicial  decisions,  the 
Court  of  Ck>mmon  Pleas  thought  them- 
sehres  bound  to  determine  in  his  fa- 
vour ;  and  that  judgment  was  affirmed 
by  the  Court  of  King's  Bench ;  but 
these  judgments  were  afterwards  re- 
versed by  the  House  of  Lords.  The 
principal  question  was  this,  viz,  whe- 
ther such  a  bond  was  a  reward,  fi\ft^ 
profit,  or  benefit,  to  the  patron  under 
the  31  Elix.  c.  6  :  if  it  were  so,  the 
statute  had  declared  the  presentation 
to  be  aimoniacal  and  void.  Such  a 
bond  is  so  manifestly  intended  by  the 
parties,  to  be  a  ben^t  to  the  patron, 
that  it  ia  surprismg  that  it  should  ever 


have  been  argued  and  decided  that  it 
was  not  a  benefit  within  the  meaning 
of  the  statute.  Yet  many  learned 
men  are  dissatisfied  with  this  deter- 
mination of  the  Lords,  and  are  of 
opinion  that  their  judgment  would  be 
different,  if  the  question  were  brought 
before  them  a  second  time.  But  it  is 
generally  understood  that  the  Lords, 
from  a  regard  to  their  dignity,  and  to 
preserve  a  consistency  in  their  judg- 
ments, will  never  permit  a  question 
which  they  have  once  decided,  to  be 
again  debated  in  their  house.  See  1 
Bro.  286.  The  case  of  The  Biekop  qf 
LontUm  v.  ^ytehe,  is  reported  at 
length  in  Cunningham's  Iaw  of  Simo- 
ny, p.  62." 

(26)  Mr.  Christian  observes,  that, 
'*  in  an  action  by  the  incumbent  for 
the  use  and  occupation  of  his  glebe, 
the  defendant  cannot  give  in  evidence 
the  simoniacal  presentation  of  the 
phuntiff.  5  T.  R.  4.  But  it  may  b^ 
giyen  in  evidence  by  a  defendant  who 
is  sued  for  the  tithes.   Hob.  168." 
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tion  in  hooses,  .gardens^  ta-ees,  or  otber  corporeal 

mtoBftB,  to  the  disherison  of  him  that  hath  the  remainder  or 

reversion  in  fee*simple  or  fee-tail  {k)  (27). 

Waste  (28)  ^s  either  voluntary,  which  is  a  ctiaae  of  cons- 
mission,  as  by  polling  down  a  hovse ;  or  it  is  permusive(29), 
which  is  a  matter  of  omission  only,  as  by  suffering  it  to  fall 
As  to  what  eon-  for  Want  of  nccessarv  reparations.  Whatever  does  a  lasting 
damage  to  the  freehold  or  inheritance  is  waste  (/)-  Therefore 
removing  wainscot,  floors,  or  other  things  once  fixed  to  the 


which  is  either 
volantary  or 
permissive. 


(Jk)  Co.  Litt.  53. 


(0  HeU.  35. 


(27)  A  tenant  for  life  has  no  pro- 
perty in  timber  or  underwood  till  his 
estate  comes  into  possession,  and 
tEerefore  cannot  have  an  account  in 
equity,  or  maintain  an  action  of  trover 
at  law,  for  what  has  been  cut  wrong^- 
fully  by  a  preceding  tenant,  notwith- 
standing his  own  estate,  being  without 
impeachment  of  waste,  would  have  en- 
titled him  to  cut  such  timber  or  un- 
derwood, and  put  the  produce  into  his 
own  pocket :  (see  antef  p.  125,  a. :)  the 
owaer  of  the  first  estate  of  inheiiiaBoe, 
mt  the  time  when  the  timber  was  cut, 
it  tite  party  entitled  to  redress  in  sooh 
ease.  (Pigot  ▼.  Bmlloek,  I  Yes.  junr, 
4S4 ;  WkitfUld  ▼.  Bewit,  2  P.  Wms. 
241.)  However,  a  tenant  for  life  in 
remainder,  though  he  cannot  estaUiah 
any  property  in  timber  actually  se- 
vered dajring  a  prior  estate,  may  bring 
a  bill  to  restrabi  waste ;  and  ke  may 
sustain  such  a  suit,  although  he  has 
not  the  immediate  reoudnder,  and 
notwithstanding  his  estate,  whenever 
it  comes  into  possession,  will  be  sub- 
ject to  impeachment  for  waste ;  fbr, 
thongh  he  will  have  no  right  to  the 
timber,  he  will  have  an  interest  in  the 
mast  and  shade  of  the  trees.  (See/»0f/, 
note  (36).)  So,  trustees  to  preserve 
contingeiit  remainders  may  maintain 
a  suit  for  a  similar  injunction,  even 
though  the  contingent  remainder-men 
have  not  come  into  etw.  (Perroi  v. 
Parrot,  3  Atk.  95  ;  StmufMd  v.  iVa- 
bergkam,  lOVes.  281  ;   Garth  y.  Cot- 


torn,  3  Atk.  754.)  It  is  true,  that,  in 
cases  of  legal  waste,  if  there  be  no 
person  capable  of  maintaining  an  ac- 
tion, before  the  party  who  committed 
the  waste  dies,  the  wrong  is  then  with- 
out a  remedy  at  common  law ;  but, 
where  the  question  is  brought  within 
the  cognisance  of  equity,  those  courts 
say,  unauthorised  waste  shall  not  be 
committed  with  impunity;  and  the 
produce  of  the  tortious  act  shall  be 
laid  up  for  the  benefit  of  the  contin- 
geat  remainder-maa.  (Margvu  ^ 
Ltmtdomne  v.  JforeiWoiMit  Jaa/aynr 
i^Lmudowne,  1  Mad.  140;  Buktp 
Vf  Wktekmter  v.  Kni$ki,  1  P.  Wms. 
407  s  Amtmfm.  1  Yes.  junr.  93.) 

(28)  SeeYol.  III.  p.  223. 

(29)  Where  an  esUte  is  given  for 
life,  without  impeachment  of  waste 
other  thm  wUJki  vfoatt,  this  wiU  er- 
cose  i^flmilMtM  waste ;  {Lmtideume  v. 
Lmudmme,  1  Jac.  &  Wa&.  523 ;)  if 
the  tenant  for  life,  under  such  a  limi- 
tation, cut  timber,  Sir  Wm.  Grant, 
M.  R.,  seems  to  have  felt  it  question- 
able whether  the  tenant  could  appro- 
priate to  himself  the  principal  money 
produced  by  the  sale  of  such  timber, 
though  he  held  it  dear  he  was  entitled 
to  the  interest  thereof  for  his  lilb: 
(Wieih4m  v.  FTicMtfm,  19  Yes.  423; 
8.  C.  Cooper,  290:)  but,  from  the 
case  of  WUkamm  v.  WUiUmu,  (12 
East,  220,)  it  should  appear  that  the 
tenant  for  life  would  have  the  entire 
property  in  timber  so  cut  down. 
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freehold  of  ahonse^  is  wa8te(mX30).  If  a  house  be  destroyed 
by  tempest,  lightning,  or  the  like,  which  is  the  actof  Proyi- 
dence,  it  is  no  waste :  but  otherwise,  if  the  house  be  burnt 
by  the  carelessness  or  negligence  of  the  lessee :  though  now 
by  the  statute  6  Ann.  c.  31  (31),  no  action  will  lie  against 
a  tenant  for  an  accident  of  this  kind  (32).    Waste  may  also 

(m)  4  Rep.  54. 


(30)  Mr.  ChrifltUn  obaenreB,  ''be- 
tween  the  heir  and  executor  there  has 
not  been  anj  relaxation  of  the  ancient 
law  with  regard  to  fixtares,  for  there 
is  no  reason  why  the  one  should  be 
more  faTonred  than  the  other,  or  the 
courts  wonld  be  disposed  to  assist  the 
heir,  and  to  prevent  the  inheritance 
from  being  dismembered  and  disfigur- 
ed. 1  Hen.  Bl.  258."  [See  Squier 
T.  Mayer,  2  FVeem.  249,  and  the  notes 
to  that  case  in  the  last  edition.  See 
also  Wynne  ▼.  Ingleby^  2  Dowl.  &  Ryl. 
248,  and  Bx  parte  Quininfj  1  Atk. 
477.— Ed.] 

"  But  the  courts  are  more  fayour- 
able  to  an  executor  of  a  tenant  for  life 
against  a  person  in  remainder,  and 
therefore  they  haye  held  that  his  ex- 
ecutor shaU  have  the  benefit  of  a  fire- 
engine  erected  by  a  tenant  for  life.  3 
Atk.  13. 

"  With  regard  to  a  tenant  for  years, 
what  fixtures  erected  by  himself  he 
may  afterwards  remove  before  the  ex- 
piration of  his  lease,  is  a  question  of 
great  importance.  It  is  fully  estab- 
lished he  may  take  down  useful  and 
necessary  erections  for  the  benefit  of 
his  trade  or  manufacture,  and  which 
enable  him  to  carry  it  on  with  more 
advantage. 

"  A  tenant  for  years  may  also  carry 
away  ornamental  marble  chimney- 
pieoes,  wainscot  fixed  only  by  serews, 
and  such  like.  But  erections  for  the 
purposes  of  fanning  and  agriculture 
do  not  come  under  the  exception  with* 
respect  to  trade,  and  cannot  be  taken 
down*  again.  See  Etwee  y.  Maw,  3 
Btst,  52.'^     [In  the  case  cited ,  it  was 


said  to  have  been  decided,  that  a  oider- 
miU,  erected  by  a  tenant  for  the  pur- 
poses of  trade,  might  be  removed  by 
him.  But,  as  between  heir  and  exe- 
cutor, it  seems  that  aU  the  appendages 
of  a  mill,  whether  it  be  a  dder^mill  or 
a  corn-mill,  will  pass  to  the  heir,  and 
not  to  the  executor.  (Farratii  v. 
T^Ofi^Mon,  2  Dowl.  &  Ryl.  3.)— Ed.] 
'*  Where  a  tenant  for  years  has  a 
right  to  remove  erections  and  fixture* 
during  his  lease,  and  omits  doing  it, 
he  is  a  trespasser  afterwards  for  going 
upon  the  land,  but  not  a  trespasser  de 
heme  aeportatie.  (2  East,  88.)"  [Ex 
parte  Qitincy,  1  Atk.  477.] 

(31)  Repealed  by  14  Geo.  III.  c.  78, 
but  the  86th  section  of  the  repealing 
statute  declares,  that  no  action  shall 
lie  against  the  person  on  whose  pre- 
mises a  fire  accidentally  begins. 

(32)  A  tenant  who  has  bound  him- 
self, in  general  terms,  to  leave  the  pre- 
mises in  good  repair,  must  rebuild  if 
a  casualty  by  fire  occurs:  (Psfm  v. 
Blackburn^  3  Ves.  38;  Builock  v. 
JDommettf  6  T.  R.  651 :)  and,  although 
his  covenant  to  repair  contains  an  ex- 
ception in  case  of  damage  by  fire,  the 
tenant  cannot,  by  force  of  this  excep- 
tion, (shouldsuchan  accident  happen,) 
protect  himself,  either  at  law  or  in* 
equity,  against  the  effect  of  a  separate 
independent  covenant  to  pay  the  rent 
during  the  term.  (Bai/bury.  Weeton^ 
1  T.  R.  312  \  Doe  v.  Sandkam,  1  T. 
R.  710;  Hare  v.  Grotee,  3  Anstr.' 
693,  699 ;  Holtzapf^U  v.  Betker,  IS 
Ves.  119.)  And  where  a  lease  contains 
no  exception  in  resp^t  of  acddents 
by  fire,  either  in  the  covenant  for  pay* 
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be  committed  in  ponds,  dove-houses,  warrens,  and  the  like; 
by  so  reducing  the  number  of  the  creatures  therein,  that 
there  will  not  be  sufficient  for  the  reversioner  when  he 
comes  to  the  inheritance  (n).  Timber  also  is  part  of  the 
inheritance  (o)(33).  Such  are  oak,  ash,  and  elm,  in  all  places; 
and  in  some  particular  countries,  by  local  custom,  where 
other  trees  are  generally  used  for  building,  they  are  for  that 
reason  considered  as  timber;  and  to  cut  down  such  trees, 
or  top  them,  or  do  any  other  act  whereby  the  timber  may 
decay,  is  waste  (p).  But  underwood  the  tenant  may  cut 
[  *282  ]  down  at  any  seasonable  time  *that  he  pleasesCj);  and  may 
take  sufficient  estovers  (34)  of  common  right  for  house-bote 
and  cart-bote;  unless  restrained  (which  is  usual)  by  particular 
covenants  or  exceptions  (r).  The  conversion  of  land  from 
one  species  to  another  is  waste.  To  convert  wood,  meadow, 
or  pasture,  into  arable ;  to  turn  arable,  meadow,  or  pasture, 
into  woodland ;  or  to  turn  arable  or  woodland  into  meadow 
or  pasture,  are  all  of  them  waste  («).  For,  as  Sir  Edward 
Coke  observes  (O9  it  not  only  changes  the  course  of  hus- 
bandry, but  the  evidence  of  the  estate ;  when  such  a  close, 
which  is  conveyed  and  described  as  pasture,  is  found  to  be 
arable  and  e  converso.  And  the  same  rule  is  observed,  for  the 
same  reason,  with  regard  to  converting  one  species  of  edi- 
fice into  another,  even  though  it  is  improved  in  its  value («). 
To  open  the  land  to  search  for  mines  of  metal,  coal,  &c.  is 
waste;  forthat  is  a  detriment  to  the  inheritance (r)  (35);  but. 


(ft)  Co.  Litt.  53. 
(o)  4  R«p.  62. 
(p)  Co.  litt.  53. 
(9)  2  RoU.  Abr.  817. 
(r)  Co.  Litt.  41. 


(«)  Hob.  296. 
(0  1  Inst.  53. 
(tf)  1  Ley.  309. 
(v)  5  Rep.  12. 


ment  of  rent,  or  in  the  covenant  to 
repair,  ahonld  the  premiaes  be  burned 
down,  the  tenant  will  have  no  equity 
to  compel  his  landlord  to  expend  any 
money  he  may  have  receiTed  from  an 
insurance  office  in  rebuilding  the  pre- 
mises :  a  demurrer  will  hold  to  a  biU 
brought  for  that  purpose.  (Leedt  ▼. 
CheetkoMf  1  Simons,  149.) 

(33)  See  011/0,  p.  125,  note,  and  the 
notes  to  the  last  page,  as  also  the  next 
note  but  one. 


(34)  See  mtte,  pp.  35  and  122. 

(35)  It  is  in  order  to  prevent  irre- 
mediable iigury  to  the  inheritance 
that  the  Court  of  Chancery  wQl  grant 
injunctions  against  waste,  and  allow 
affidavits  to  be  read  in  support  of  such 
injunctions :  the  defendant  might  pos- 
sibly be  able  to  pay  for  the  mischief 
done,  if  it  could  ultimately  be  proved 
that  his  act  was  tortious  ;  but,  if  any 
thing  is  about  to  be  abstracted  which 
cannot  be  restored  m  gpeeie,  no  man 
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if  the  pits  or  mines  were  open  before,  it  is  no  waste  for  the 
tenant  to  continue  digging  them  for  his  own  use(ti7) ;  for  it 

{w)  Hob.  295. 
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ongbt  to  be  liable  to  bave  tbat  taken 
away  which  cannot  be  replacedi  merely 
because  he  may  possibly  recover  (what 
others  may  deem)  an  equivalent  in 
money.   (Berkeley  ▼.  Brymert  9  Ves. 
356.)    But,  although  Lord  Netting, 
ham,  (in  Ton$on  v.  Walker ^  3  Swanst. 
679,)  intimated  tbat  a  probability  of 
right  might  authorise  an  application 
for  an  injunction  against  waste,  this 
was  only  an  ohiter  dictum  .•   it  is  a 
general  rule  that,  in  order  to  sustain  a 
motion  in  restraint  of  waste,  the  party 
making  the  application  must  set  forth 
and  verify  an  express    and  positive 
title  in  himself,  (or  in  those  whoee  in- 
terests he  has  to  support ;  see  ante, 
note  (27) ;)  an  hypothetical  or  disputed 
title  will  not  do.  {Davie  v.  Xeo,  6  Ves. 
787 ;  Whiieleggv,  Blaekleffff^  1  Brown, 
57.)   A  plaintiff  who,  after  failing  in 
ejectment,  comes  to  equity  to  restrain 
waste,   stating    that    the    defendant 
claims  by  adverse  title,  it  has  been 
said,  states  himself  out  of  court.  {PiUi' 
worth  V.  Hoptonf  6  Ves.  51.)    This 
dictum  may  perhaps  admit  occasional 
qualification ;   (see  Norway  v.  Rowe, 
1 9  Ves.  154 ;  Kinder  v.  /ones,  1 7  Ves. 
110  ;  Hodyton  v.  Dean,  2  Sim.  &  Stu. 
224  ;)  but,  clearly,  where  the  title  is 
disputed  as  between  a  devisee  and  the 
heir-at-law,  neither  an  injunction  to 
stay  waste,  nor  a  receiver,  will  be 
granted  on  the  application  of  either 
party.  (Joneer.  Jonee^  3  Meriv.  174 ; 
Smith  V.  CoUyer,  8  Ves.  90.)     It  is 
not,  however,  to  be  understood,  that 
a  plaintiff,  who,  though  he  has  no  legdl 
tide,  has  concluded  a  contract  autho- 
rising him  to  call  upon  the  court  to 
clothe  his  possession  with  the  legal 
title,  cannot  sustain  a  motion  in  re- 
straint of  waste ;  provided  the  defen- 
dant's answer  admits  such  contract. 
(Norway  v.  Bowe,  19  Ves.  155.) 


In  general  cases,  for  the  purpose  of 
dissolving  an  injunction  granted  est 
parte,  the  established  practice  is  to 
give  credit  to  the  answer  when  it 
comes  in,  if  it  denies  all  the  circum- 
stances upon  which  the  equity  of  the 
plaintiff's  application  rests,  and  not 
to  allow  affidavits  to  be  read  in  con- 
tradiction to  such  answer  :  (Clapham 
V.  White,  8  Ves.  36 :)  but,  an  excep- 
tion to  this  rule  is  made  in  cases  of  al- 
leged irremediable  waste ;  (Potter  v. 
Chapman,  Ambl.  99 ;)  and  in  cases 
analogous  to  waste ;  (Peacock  v.  Pea* 
cock,  16  Ves.  51  ;  Oibbe  v.  Cole,  3  P. 
Wms.  254 ;)  yet,  even  in  such  cases, 
the  plaintiff's  affidavits  must  not  go 
to  the  question  of  title,  but  be  con- 
fined to  the  question  of  fact  as  to  waete 
done  or  threatened.  (Morphett  v. 
Jonee,  19  Ves.  351 ;  Norway  v.  Bowe, 
19  Ves.  153  ;  Counteee  qf  Strathmore 
V.  Bowee,  1  Cox,  264.)  And  as  to 
mi^tters  which  the  plaintiff  was  ac- 
quainted with  when  he  filed  his  bill, 
he  ought  at  that  time  to  have  stated 
them  upon  affidavit,  in  order  to  give 
the  defendant  an  opportunity  of  ex- 
plaining or  denying  them  by  his  an- 
swer ;  (^Laweon  v.  Morgan,  1  Price, 
306 ;)  though  of  course,  acts  of  waste 
done  subsequently  to  the  fiJing  of  the 
bill  would  be  entitled  to  a  distinct 
consideration:  (Smythe  v.  Smythe, 
1  Swanst.  253  :)  and  where  allegations 
in  an  injunction  bill  have  been  neither 
admitted  nor  denied  in  the  answer, 
there  can  be  no  surprise  on  the  de- 
fendant ;  and  it  should  seem,  that 
affidavits  in  support  of  those  allega- 
tions may  be  read,  though  they  were 
not  filed  till  after  the  answer  was  put 
in.  (Morgan  v.  Ooode,  3  Meriv.  11 ; 
Jfferiet  v.  Smith,  1  Jac.&  Walk.  300; 
Barrett  v.  Tickell,  Jscob's  Rep.  155  ; 
Taggart  v.  Hewlett,  1  Meriv.  499.) 
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is  now  become  the  mere  annual  profit  of  the  land.  These 
three  are  the  general  heads  of  waste,  viz,  in  houses,  in  tim- 
ber, and  in  land.  Though,  as  was  before  said,  whatever 
else  tends  to  the  destruction,  or  depreciating  the  value  of 
the  inheritance,  is  considered  by  the  law  as  waste. 

Let  us  next  see,  who  are  liable  to  be  punished  for  com- 
mitting waste.  And  by  the  feodal  law,  fbuds  being  origi- 
nally granted  for  life  only,  we  find  that  the  rule  was  genera! 
for  all  vassals  or  feudatories;  **  ri  vasallus  feuAum  dissipa- 


Neither  Tagoe  apprehennon  of  an 
intention  to  commit  waste ;  nor  in- 
fonnation  given  of  snch  intention  by 
a  third  person,  who  merely  states  his 
belief,  bnt  not  the  grounds  of  his  be- 
lief, vriU  sustain  an  application  for  an 
injunction.  "Hie  affidavits  should  go 
(not  necessarily,  indeed,  to  positive 
acts,  but,  at  least,)  to  explicit  threats. 
A  court  of  equity  never  grants  an  in* 
junction  on  the  notion  that  it  will  do 
no  harm  to  the  defendant,  if  he  does 
not  intend  to  commit  the  act  in  ques- 
tion ;  an  injunction  will  not  issue  un- 
less some  positive  reasons  are  shown 
to  call  for  it.  (Harmay  v.  APEntire, 
11  Yes.  54  ;  Coffin  v.  Coffin,  Jacob's 
Rep.  72.) 

It  was  formerly  held,  that  an  in- 
junction ought  not  to  go  against  a 
person  who  was  a  mere  stranger,  and 
who  consequently  might,  by  summary 
legal  process,  be  bimed  out  of  pos- 
session of  premises  which  he  was  in- 
juring. Such  a  person,  it  was  said, 
was  a  trespasser  ;  but,  there  not  being 
any  privity  of  estate,  waste,  strictly 
speaking,  could  not  be  alleged  against 
him.  {Mortimer  v.  Coitrell,  2  Cox, 
205.)  But  this  technical  rule  is  over- 
turned ;  it  is  now  established  by  nu- 
merous precedents,  that,  wherever  a 
defendant  is  taking  the  substance  of 
a  plaintiff's  inheritance,  or  committing 
or  threatening  irremediable  mischief, 
equity  ought  to  grant  an  injunction ; 
although  the  acts  are  such  as,  in  cor- 
rect technical  denomination,  ought 
rather  to  be  termed  trespasses  than 


waste.  {Mitehell  v.  DorB,  6  Vea.  147 ; 
Hanaon  v.  Gardiner,  7  Ves.  309  ; 
Twort  V.  Twort,  16  Ves.  130 ;  Bari 
Cowper  V.  Baker,  1 7  Ves.  128  ;  Jlkomma 
V.  Oakley,  18  Ves.  186.) 

Any  collusion,  by  which  the  legal 
remedies  against  waste  may  be  evaded, 
wiU  give  to  courts  of  equity  a  jurisdic- 
tion over  such  cases,  often  beyond, 
and  even  contrary  to,  the  rules  of  law : 
(Garth  v.  Cotton,  3  Atk.  755  :)  thus, 
trustees  to  preserve  contingent  re- 
mainders will  be  prohibited  from  join- 
ing with  the  tenant  for  life  in  the  de- 
struction of  that  estate,  for  the  purpose 
of  bringing  forward  a  remainder,  and 
thereby  enabling  him  to  gain  a  pro- 
perty in  timber,  so  as  to  defeat  con- 
tingent remainder,  men ;  and  wherever 
there  is  an  executory  devise  over,  after 
an  estate  for  life  subject  to  impeach- 
ment of  waste,  equity  will  not  permit 
timber  to  be  cut.  {Stantfieldv.  Haber^ 
ffham,  10  Ves.  278  ;  OxendenY.  Lard 
Compton,  2  Ves.  jun.  71.)  So  though 
the  property  of  timber  severed  during 
the  estate  of  a  strict  tenant  for  life 
vests  in  the  first  owner  of  the  inheri- 
tance ;  (see  ante,  note  to  p.  281 ;) 
yet,  where  a  party  having  the  rever- 
sion in  fee,  is,  by  settlement,  made 
tenant  for  Ufe,  if  he,  in  fraud  of  that 
settlement,  cuts  timber,  equity  will 
take  care  that  the  property  shall  be 
restored  to,  and  carried  throughout  all 
the  uses  of,  the  settlement.  {Powlefi 
V.  Duehese  of  Bolton,  3  Ves.  377  ; 
Williame  v.  Duke  of  Bolton,  1  Cox, 
73.) 


OF  TITLE   BY   FORFEITURE.  282 

''  veritf  out  insigni  detrimento  deterius  fecerit,  privaH- 
**  tur**  (x).  But,  in  our  ancient  common  law,  the  rule  was 
by  no  means  so  large ;  for  not  only  he  that  was  seised  of  an 
estate  of  inheritance  might  do  as  he  pleased  with  it,  but  also 
mraste  was  not  punishable  in  any  tenant,  save  only  in  three 
persons ;  guardian  in  chivalry,  tenant  in  dower,  and  tenant 
by  the  ♦curtesy  (y) ;  and  not  in  tenant  for  life  or  years  {z).  [  *  283  ] 
And  the  reason  of  the  diversity  was,  that  the  estate  of  the 
three  former  was  created  by  the  act  of  the  law  itself,  which 
therefore  gave  a  remedy  against  them ;  but  tenant  for  life, 
or  for  years,  came  in  by  the  demise  and  lease  of  the  owner 
of  the  fee,, and  therefore  he  might  have  provided  against  the 
committing  of  waste  by  his  lessee ;  and  if  he  did  not,  it  was 
his  own  default.  But  in  favour  of  the  owners  of  the  inheri- 
tance, the  statutes  of  Marlbridge  52  Hen.  III.  c.  23,  and  of 
Gloucester  6  Edw.  I.  c.  5,  provided  that  the  writ  of  waste 
(36)  shall  not  only  lie  i^ainst  tenants  by  the  law  of  Eng- 
land, (or  curtesy,)  and  those  in  dower,  but  against  any  far* 
mer  or  other  that  holds  in  any  manner  for  life  or  years. 
So  that,  for  above  five  hundred  years  past,  all  tenants  merely 
for  life  (37)  or  for  any  less  estate,  have  been  punishable  or 
liable  to  be  impeached  for  waste,  both  voluntary  and  per- 
missive ;  unless  their  leases  be  made,  as  sometimes  they 
are,  without  impeachment  of  waste,  cibsque  impetitione  vasti; 
that  is,  with  a  provision  or  protection  that  no  man  shall  tm- 
peterBf  or  sue  him  for  waste  committed.  But  tenant  in  tail 
after  possibility  of  issue  extinct  is  not  impeachable  for  waste ; 
because  his  estate  was  at  its  creation  an  estate  of  inheritance, 
and  so  not  within  the  statutes  (a)  (38).  Neither  does  an 
action  of  waste  lie  for  the  debtor  against  tenant  by  statute, 
recognizance,  or  elegit;  because  against  them  the  debtor 
may  set  off  the  damages  in  account  (b) :  but  it  seems  rea- 
sonable that  it  should  lie  for  the  reversioneTf  expectant  on 

(jr)  Wright,  44.  301. 

(y)  It  was  however  a  donbt  whether         (r)  2  Inst.  299. 
waste  was  punishable  at  the  common         (a)  Co.  Litt.  27  ;  2  Roll.  Abr.  826, 

law  in  tenant  by  the  curtesy.   Regist.  828. 
72  ;  Bio.  Abr.  tit.  Waste,  88  ;  2  Inst.         (b)  Co.  Litt.  54. 


(36)  The  ?mt  of  waste  was  abolished  (37)  See  ante,  p.  122,  and  notes, 

by  the  stetnte  of  3  &4  Gal.  IV.  c.  27,  (38)  See  <m/^  p.  125,  and  note. 
8.  36. 
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FoniBhment 
for  waste. 


the  determination  of  the  debtor's  own  estate,  or  of  these 
estates  derived  from  the  debtor  (c). 

The  punishment  for  waste  committed  was,  by  common 
law  and  the  statute  of  Marlbridge,  only  single  damages  (d); 
except  in  the  case  of  a  guardian,  who  also  forfeited  his  ward- 
ship (e)  by  the  provisions  of  the  great  charter  (/) :  but  the 
statute  of  Gloucester  directs,  that  the  other  four  species  of 
tenants  shall  lose  and  forfeit  the  place  wherein  the  waste  is 
committed,  and  also  treble  damages,  to  him  that  hath  the 
inheritance.  The  expression  of  the  statute  is,  '*  he  shall 
'^  forfeit  the  thing  which  he  hath  wasted;"  and  it  hath  been 
determined  that  under  these  words  the  place  is  also  inclu- 
ded (g).  And  if  waste  be  done  sparsim,  or  here  and  there, 
all  over  a  wood,  the  whole  wood  shall  be  recovered  ;  or  if 
[  *  284  ]  in  several  rooms  of  a  *house,  the  whole  house  shall  be  for- 
feited (A);  because  it  is  impracticable  for  the  reversioner  to 
enjoy  only  the  identical  places  wasted,  when  lying  inter- 
spersed with  the  other.  But  if  waste  be  done  only  in  one 
end  of  a  wood,  (or  perhaps  in  one  room  of  a  house,  if  that 
can  be  conveniently  separated  from  the  rest,)  that  part  only 
is  the  locus  vcistatus,  or  thing  wasted,  and  that  only  shall  be 
forfeited  to  the  reversioner  (i). 

VII.  A  seventh  species  of  forfeiture  is  that  of  copyhold 
estates,  by  breach  of  the  customs  of  the  manor.  Copyhold 
estates  are  not  only  liable  to  the  same  forfeitures  as  those 
which  are  held  in  socage,  for  treason,  felony,  alienation,  and 
waste :  whereupon  the  lord  may  seise  them  without  any  pre- 
sentment by  the  homage  (A) ;  but  also  to  peculiar  forfeitures 
annexed  to  this  species  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  customs  of  all  copyholds,  or  the 
peculiar  local  customs  of  certain  particular  manors.  And 
we  may  observe  that,  as  these  tenements  were  originally 
holden  by  the  lowest  and  most  abject  vassals  (39),  the  marks 
of  feodal  dominion  continue  much  the  strongest  upon  this 
mode  of  property.     Most  of  the  offences  which  occasioned 


VII.  Of  copj- 
holds— bv 
breach  of  the 
Gtutoms  of  the 
manor. 


(c)  F.  N.  B.  58. 

(d)  2  Inst.  146. 
(«)  Ibid.  300. 

(J)  9  Hen.  III.  c.  4. 


(p)  2  Inst.  303. 

(A)  Co.  Litt.  54. 

(i)  2  Inst.  304. 

Ik)  2  Ventr.  38  ;  Cro.  Eliz.  499. 


(39)  See  ante,  pp.  92,  95. 
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a  resumption  of  the  fief  by  the  feodal  law,  and  were  denomi- 
nated  felonuB,  per  quas  vasallus  amitteret  fevdum  (l),  Btill 
continue  to  be  causes  of  forfeiture  in  many  of  our  modern 
copyholds.  As,  by  subtraction  of  suit  and  service  (m) ;  si  ^^^^if^^J^^^ 
daminum  deservire  noluerit{n):  by  disclaiming  to  hold  of  ^^^gj*^^^^^ 
the  lord,  or  swearing  himself  not  his  copyholder  (o) ;  si  do-^ 
minum  efurtwit,  i.  e.  negamt  se  a  domino  feudum  habere  (  p): 
by  neglect  to  be  admitted  tenant  within  a  year  and  a  day  (q) ; 
si  per  annum  et  diem  cessaverit  in  petenda  investitura{r): 
by  contumacy  in  not  appearing  in  court  after  three  procla- 
mations (s)  ;  si  a  domino  ter  dtatus  non  compartierit  {t) :  or 
by  refusing,  when  sworn  of  the  homage,  to  present  the  truth 
according  to  his  oath(if);  *si  pares  veritaiem  noverint,  et  [  *285  ] 
dicant  se  nescire^  cum  seiant  (w).  In  these  and  a  variety 
of  other  cases,  which  it  is  impossible  here  to  enumerate, 
the  forfeiture  does  not  accrue  to  the  lord  till  after  the 
offences  are  presented  by  the  homage,  or  jury  of  the  lord's 
court  baron  {x) :  per  laudamentum  parium  suorum  (y) ;  or, 
as  it  is  more  fully  expressed  in  another  place  {z),  nemo  miles 
adimcUvr  de  poesessione  sui  beneficii,  nisi  convicta  culpa, 
gucB  sit  laudanda  (a)  per  judicium  parium  suorum* 

VIII.  The  eighth  and  last  method,  whereby  lands  and  viii.  Bybank- 
tenements  may  become  forfeited,  is  that  of  bankruptcy,  or 
the  act  of  becoming  a  bankrupt :  which  unfortunate  person 
may,  from  the  several  descriptions  given  of  him  in  our 
statute  law,  be  thus  defined :  a  trader,  who  secretes  him-* 
self,  or  does  certain  other  acts,  tending  to  defraud  his 

creditors. 

Who  shall  be  such  a  trader,  or  what  acts  are  sufficient 
to  denominate  him  a  bankrupt,  with  the  several  connected 
consequences  resulting  from  that  unhappy  situation,  will  be 
better  considered  in  a  subsequent  chapter  (40);  when  we 
shall  endeavour  more  fully  to  explain  its  nature,  as  it  most 

(/)  Feud.  1.  2,  t.  26,  in  cole.  (t)  Feud.  1.  2,  t.  22. 

(m)  3  Leon.  108  ;  Dyer,  211.  (ti)  Co.  Copyh.  «.  57. 

In)  Feud.  1. 1,  t.  21.  (w)  Feud.  1.  2,  t.  58. 

(o)  Co.  Copyh.  •.  57.  (*)  Co.  Copyh.  s.  58. 

(jf)  Feud.  1. 2,  t.  34,  and  t.  26,  i.  3.  (y)  Feud.  1.  1,  t.  21. 

(y)  Plowd.  372.  W  Ibid.  t.  22. 

(r)  Feud.  1.  2,  t.  24.  (a)  i.  e.  arbiirmuUit  deflnienda,  JH  • 

(t)  8  Rep.  99  ;  Co.  Copyh.  b.  57.  Fresne,  IV.  79. 


(40)  See  chapter  31,  pp.  471--488. 
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immediately  relates  to  personal  goods  and  chattels.  I  shall 
only  here  observe  the  manner  in  which  the  property  of  lands 
and  tenements  is  transferred ,  upon  the  supposition  that  the 
owner  of  them  is  clearly  and  indisputably  a  bankrupt,  and 
that  a  commission  of  bankrupt  is  awarded  and  issued  against 
him. 

i3EUi.  c.  7.  By  statute  13  Eliz.  c.  7,  the  commissioners  for  that  pur- 

poscy  when  a  man  is  declared  a  bankrupt,  shall  have  full 
power  to  dispose  of  all  his  lands  and  tenements,  which  he 
had  in  his  own  right  at  the  time  when  he  became  a  bank- 
rupt, or  which  shall  descend  or  come  to  him  at  any  time 
afterwards,  before  his  debts  are  satisfied  or  agreed  for ;  and 
all  lands  and  tenements  which  were  purchased  by  him  jointly 
with  his  wife  or  children  to  his  own  use,  (or  such  interest 
[  *  286  ]  therein  as  *he  may  lawfully  part  with,)  or  purchased  with 
any  other  person  upon  secret  trust  for  his  own  use ;  and  to 
cause  them  to  be  appraised  to  their  full  value,  and  to  sell 
the  same  by  deed  indented  and  inrolled,  or  divide  them 
proportionably  among  the  creditors.  This  statute  expressly 
included  not  only  free,  but  customary  and  copyhold,  lands; 
but  did  not  extend  to  estate&-tail,  farther  than  for  the  bank- 
rupt's life ;  nor  to  equities  of  redemption  on  a  mortgaged 
estate,  wherein  the  bankrupt  has  no  legal  interest,  but  only 

21  Jac.  I.  c.  19.  an  equitable  reversion.  Whereupon  the  statute  21  Jac.  I. 
c.  19,  enacts,  that  the  commissioners  shall  be  empowered 
to  sell  or  convey,  by  deed  indented  and  inrolled,  any  lands 
or  tenements  of  the  bankrupt,  wherein  he  shall  be  seised  of 
an  estate-tail  in  possession,  remainder,  or  reversion,  unless 
the  remainder  or  reversion  thereof  shall  be  in  the  crown ; 
and  that  such  sale  shall  be  good  against  all  such  issues  in 
tail,  remainder-men,  and  reversioners,  whom  the  bankrupt 
himself  might  have  barred  by  a  common  recovery,  or  other 
means  ;  and  that  all  equities  of  redemption  upon  mortgaged 
estates,  shall  be  at  the  disposal  of  the  commissioners ;  for 
they  shall  have  power  to  redeem  the  same  as  the  bankrupt 
himself  might  have  done,  and  after  redemption  to  sell  them. 
And  also,  by  this  and  a  former  act  (&),  all  fraudulent  con- 
veyances to  defeat  the  intent  of  these  statutes  are  declared 
void ;  but  that  no  purchasor  bondjide,  for  a  good  or  valuable 
consideration,  shall  be  affected  by  the  bankrupt  laws,  unless 

(b)  I  Jac.  I.  c.  15. 
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the  commission  be  sued  forth  within  five  years  after  the  act 
of  bankruptcy  committed  (41), 


(41)  The  Btatntes  referred  to  in  the 
text,  with  numeroufl  othen  relating  to 
banknipts,  were  repealed  by  the  act  of 
6  Geo.  IV.  c.  16,  in  which  the  whole 
of  the  bankrupt  code,  as  at  preaent 
established,  is  consolidated.     By  the 
12th  section  of  the  itatnte  just  men- 
tioned it  is  enacted,  that  commis- 
sioners appointed  under  the  great  seal 
shaU  have  fnU  power  to  take  the  order 
and  direction  of  all  such  lands,  tene- 
ments, and  hereditaments,  both  within 
this  realm  and  abroad,  as  weU  copy 
or  customary-hold  as  freehold,  as  a 
bankrupt  had  in  his  own  right  before 
he  became  bankrupt ;  and  also  all  such 
interest  in  any  such  lands,  tenements, 
and  hereditaments  as  such  bankrupt 
might  lawftilly  depart  withal,  and  to 
make  sale  thereof,  or  otherwise  order 
the  same,  for  the  satisfaction  and  pay- 
ment of  his  creditors.     And,  by  the 
64th  section,  it  is  further  enacted, 
that  the  commissioners  shall,  by  deed 
indented  and  enrolled,  convey  to  the 
assignees,  for  the  benefit  of  tiie  cre- 
ditors, aU  lands,  tenements,  and  he- 
reditaments, (except  copy  or  custo- 
mary-hold,) in  any  part  of  the  domi- 
Bions  or  colonies  belonging  to  his 
Majesty,   to  which  any  bankrupt  is 
entitled,  and  all  interest  to  which  any 
such  bankrupt  is  entitled  in  any  of  such 
Umds,  tenements,  and  hereditaments, 
and  of  which  he  might  have  disposed ; 
and  all  such  lands,  tenementSi  and 
hereditaaoents  ashe  shall  purchase,  or 
which  shall  descend,  be  devised,  revert, 
or  come  to  such  bankrupt  before  he 
shall  have  obtained  his  certificate ;  and 
every  such  deed  shall  be  valid  against 
the  bankrupt  and  against  all  persons 
claiming  under  him  :  but,  by  the  26th 
section  of  the  statute  of  1  &  2  Gnl.  IV. 
e.  56,  any  conveyance  by  the  com- 
missioners to  the  assignees  is  ren- 
dered unnecessary ;  and  the  real  es- 
tate of  a  bankrupt  vests  in  his  assignees 


by  virtue  of  their  appointment :  pro- 
vided, that  where,  according  to  the 
laws  of  any  colony  or  plantation 
where  such  lands  or  tenements  may 
be  situated,  such  deed  would  require 
registration,  enrolment,  or  recording, 
the  certificate  of  appointment  of  the 
assignee  shall  be  registered.  The 
65th  section  of  6  Geo.  IV,  c.  16, 
enacts,  that  the  commissioners  shaU 
make  sale  of  any  lands,  tenements,  or 
hereditaments,  situate  either  in  Eng- 
land or  Ireland,  whereof  the  bankrupt 
is  seised  of  any  estate-tail  in  posses- 
sion, reversion,  or  remainder,  (where- 
of no  reversion  is  in  the  crown,)  and 
every  such  deed  shall  be  good  against 
the  bankrupt  and  the  issue  of  his 
body,  and  against  aU  persons  claim- 
ing under  him  after  he  became  bank- 
rupt, and  against  all  persons  whom 
the  bankrupt  by  fine,  common  reco- 
very, or  any  other  means,  might  cut 
off  or  debar  firom  any  remainder,  re- 
version, or  other  interest,  in,  or  out 
of  such  lands,  tenements,  or  here- 
ditaments. 

The  68th  and  69th  sections  enact, 
that  the  commissioners  shall  have 
power  to  make  sale  of  any  copyhold 
or  customary-hold  lands,  or  of  any 
interest  to  which  a  bankrupt  is  en- 
titled therein,  and  thereby  to  entitle 
any  persons  on  their  behalf  to  sur- 
render the  same  for  the  purpose  of 
any  purchasers  being  admitted  there- 
to ;  such  purchasers,  before  they  enter 
into  or  take  any  profit  of  such  lands, 
compounding  with  the  lords  of  the 
manors  of  which  the  same  are  holden 
for  such  fines  and  other  services  as 
have  theretofore  been  usually  paid  for 
the  same ;  and  thereupon  the  said 
lords  shall  grant  unto  such  purchasers 
the  said  copyhold  or  customary-hold 
lands,  for  such  estate  or  interest  as 
shall  have  been  sold  to  them  as  afore- 
said, reserving  the  ancient  rents,  cus- 
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By  virtue  of  these  statutes  a  bankrupt  may  lose  all  his 
real  estates ;  which  may  at  once  be  transferred  by  his  com- 


tomfl,  and  iemce8«  The  70Ui  sectioii 
enacts,  that  any  estatea  conveyed  or 
pledged  npon  condition,  or  with  power 
of  redemption,  by  a  man  who  after- 
wards becomes  bankmpt,  may  be  re- 
deemed by  his  assignees,  according  to 
such  condition,  as  foUy  as  the  bank- 
rupt might  hare  done.  The  71st  sec** 
tion  enacts,  that  if  any  real  estate  of 
any  bankmpt  be  extended  after  he 
shall  hare  become  bankrupt,  npon  a 
false  pretence  of  his  being  indebted  to 
an  accountant  of,  or  debtor  to,  the 
king,  by  contract  originally  made  be- 
tween the  bankmpt  and  the  said 
debtor  or  accountant  to  the  king,  a 
sale  of  such  estate  by  the  commis- 
sioners shall  be  valid  against  such 
extent  and  all  persons  claiming  under 
it.  The  73rd  section  enacts,  that  if 
any  bankmpt,  being  at  the  time  in- 
solvent, shall  (except  npon  the  mar- 
riage of  any  of  his  children,  or  for 
some  valuable  consideration)  have 
conveyed,  assigned,  or  transferred 
any  hereditaments,  the  commissioners 
shall  have  power  to  seU  and  dispose 
of  the  same,  and  such  sale  shaU  be 
valid  against  the  bankmpt  and  all 
persons  claiming  under  him.  The 
76th  section  enacts,  that  if  any  bank- 
rupt shaU  have  entered  into  any 
agreement  for  the  purchase  of  any 
estate  or  interest  in  land,  the  vendor 
may  compel  the  assignees  to  elect 
whether  they  will  abide  by  and  ex- 
ecute such  agreement,  or  deliver  up 
the  same,  and  the  possession  of  the 
premises.  The  77th  section  enacts, 
that  all  powers  vested  in  a  bankmpt 
which  he  might  legally  execute  for  his 
own  benefit  (except  the  right  of  no- 
mination to  any  vacant  ecclesiastical 
benefice,  see  ante,  p.  21,  note  (3)  to 
chapter  3,)  may  be  executed  by  the 
assignees.  The  78th  section  enacts, 
that  the  Lord  Chancellor  may  order 
bankrapts  to  join  in  conveyances  of 


their  real  estates,  and  if  they  shall  not 
execute  such  conveyances  within  the 
time  directed,  they,  and  all  persona 
#>iMming  under  them,  shaU  be  stopped 
from  ol^ecting  to  the  validity  of  th« 
conveyances;  and  aU  estate,  right* 
and  title,  which  the  bankmpts  had  in 
such  tenements,  shaU  be  as  eflectuattj 
barred  by  such  order,  as  if  the  con* 
veyanoes  had  been  executed  by  tiie 
bankmpts.  The  79th  section  enacts, 
that  if  any  bankmpt  shaU,  as  trustee, 
either  alone  or  jointly,  be  seised  of,  of 
entitled  to,  any  real  estate,  or  any  in- 
terest secured  npon  or  arising  out  of 
the  same,  the  Lord  Chancellor  aa^ 
order  the  assignees,  and  all  persona 
whose  act  or  consent  thereto  ia  neces- 
sary, to  convey,  assign,  or  transfer 
the  said  estate  to  such  persona  as  ihm 
Lord  Chancellor  shall  think  fit,  upon 
the  same  tmsts  as  the  said  estate  was 
snlqect  to  before  the  bankraptcy,  or 
snch  of  them  as  shall  be  then  subsist- 
ing and  capable  of  taking  eifect.  Tlie 
81st  section  enacts,  that  all  convey- 
ances by,  and  all  contracts  by  and 
with  any  baiikmpt,  bond  JIde  mads 
and  entered  into  more  than  two  calen- 
dar months  before  the  issuing  of  the 
commission  against  him,  and  all  exe- 
cntiona  and  attachments  against  the 
lands  and  tenements  of  such  banknq>t, 
executed  or  levied  more  than  two  ca- 
lendar montha  before  the  issuing  of 
snch  commission,  shall  be  valid,  not- 
withstanding any  prior  act  of  bank- 
raptcy by  him  committed ;  provided 
t£e  person  so  dealing  with  sudi  bank- 
rapt  had  not,  at  the  time  of  such  oon- 
veyanoe,  contract,  dealing,  or  transac- 
tion, notice  of  any  prior  act  of  bank- 
raptcy by  the  said  bankmpt  com- 
mitted. The  83rd  section  enacts,  that 
the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bank- 
raptcy, (if  an  act  of  bankruptcy  had 
been  actoally  committed  before  the 
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missioners  to  their  assignees,  without  his  participation  or 
consent. 


iwidiig  of  the  commiBsion,)  if  the  ad- 
judication haa  been  notified  in  the 
London  Gazette,  and  the  persona  af- 
fected by  snch  notice  may  reasonably 
be  presumed  to  have  seen  it  But, 
the  86tfa  section  enacts,  that  no  pur- 
chase from  any  bankrupt  bond  fide 
and  for  Taluable  consideration,  though 
the  purchaser  had  notice  at  the  time 
of  such  purchase  of  an  act  of  bank- 
ruptcy by  such  bankrupt  committed, 
sbaD  be  impeached  by  reason  thereof, 
unless  the  commission  shall  have  been 
Bued  out  within  twelve  calendar 
months  after  such  act  of  bankruptcy. 
And  the  87th  section  enacts,  that  no 
title  toanyrealeatate  sold  under  a  com- 
mission or  order  in  bankruptcy,  shall 
be  impeached  by  the  bankrupt,  or  any 
person  claiming  under  him,  in  respect 
of  any  defect  in  the  suing  out  the 
commission,  or  in  any  of  the  proceed- 
ings under  the  same,  unless  the  bank- 


rupt shall  have  commenced  proceed- 
ings to  supersede  the  said  commission, 
and  duly  prosecuted  the  same,  within 
twelve  calendar  months  from  the  is- 
suing thereof. 

These  are  the  statutory  provisions 
at  present  affecting  the  real  estates  of 
bankrupts. 

By  the  statute  of  1  &  2  6ul.  lY. 
e.  56,  a  distinct  court  of  bankruptcy 
was  established,  to  which  the  juris- 
diction in  bankruptcy  was  tranferred ; 
subject  to  an  appeal  to  the  lord  chaii- 
cellor  on  matters  of  law  and  equity, 
or  on  refusal  of  admission  of  evi- 
dence, only.  And  by  virtue  of  the 
26tfa  section  of  the  statute  of  3  &  4 
Gul.  IV.  c.  41,  the  two  p««m2  judges 
of  the  court  may  act  as  a  court,  when- 
ever the  chief  judge  is  attending  at 
the  judicial  committee  of  the  privy 
council. 


287 


CHAPTER  XIX. 


OF  TITLE  BY  ALIENATION. 


Alienation  by 
the  feodal  law. 


Of  title  by  auen- Tab  most  usual  and  univerBal  method  of  acquiring  a  title 
veyance.  to  real  estates  is  that  of  alienation,  conveyance,  or  purchase 

in  its  limited  sense ;  under  which  may  be  comprised  any 
metliod  wherein  estates  are  voluntarily  resigned  by  one 
man,  and  accepted  by  another :  whether  that  be  effected  by 
sale,  gift,  marriage,  settlement,  devise,  or  other  transmission 
of  property  by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them 
by  descent.  For  we  may  remember  that,  by  the  feodal 
law  (a),  a  pure  and  genuine  feud  could  not  be  transferred 
from  one  feudatory  to  another  without  the  consent  of  the 
lord ;  lest  thereby  a  feeble  or  suspicious  tenant  might  have 
been  substituted  and  imposed  upon  him  to  perform  the 
feodal  services,  instead  of  one  on  whose  abilities  and  fidelity 
he  could  depend.  Neither  could  the  feudatory  then  sub- 
ject the  land  to  his  debts;  for,  if  he  might,  the  feodal 
restraint  of  alienation  would  have  been  easily  frustrated  and 
evaded  (6).  And,  as  he  could  not  aliene  it  in  his  life-time, 
so  neither  could  he  by  will  defeat  the  succession,  by  devis- 
ing his  feud  to  another  family;  nor  even  alter  the  course  of 
it,  by  imposing  particular  limitations,  or  prescribing  an  un- 
usual path  of  descent.  Nor,  in  short,  could  he  aliene  the 
estate,  even  with  the  consent  of  the  lord,  unless  he  had  also 
obtained  the  consent  of  his  own  next  apparent  or  presump- 
tive heir(c).     And  therefore  it  was  very  usual  in  ancient 


(a)  See  pag.  57,  [and  47,  u.]  (b)  Feud.  1.  1,  t.  27. 

(c)  Co.  Litt.  9i  ;  Wright,  168. 
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feoiFments  to  express  that  "^the  alienation  was  made  by  con- 
sent of  the  heirs  of  the  feoffor;  or  sometimes  for  the  heir 
apparent  himself  to  join  with  the  feoffor  in  the  grant (cf)* 
Andy  on  the  other  hand,  as  the  feodal  obligation  was  looked 
upon  to  be  reciprocal,  the  lord  coald  not  aliene  or  transfer 
his  signiory  without  the  consent  of  his  vassal :  for  it  was 
esteemed  unreasonable  to  subject  a  feudatory  to  a  new  su- 
perior, with  whom  he  might  have  a  deadly  enmity,  without 
his  own  approbation ;  or  even  to  transfer  his  fealty,  without 
his  being  thoroughly  apprised  of  it,  that  he  might  know 
with  certainty  to  whom  his  renders  and  services  were  due, 
and  be  able  to  distinguish  a  lawful  distress  for  rent  from  a 
hostile  seizing  of  his  cattle  by  the  lord  of  a  neighbouring 
clan(6).  This  consent  of  the  vassal  was  expressed  by  what 
was  called  attorning {f)j  or  professing  to  become  the  tenant 
of  the  new  lord ;  which  doctrine  of  attornment  was  after- 
wards extended  to  all  lessees  for  life  or  years.  For  if  one 
bought  an  estate  with  any  lease  for  life  or  years  standing 
out  thereon,  and  the  lessee  or  tenant  refused  to  attorn  to  the 
purchasor,  and  to  become  his  tenant,  the  grant  or  contract 
was  in  most  cases  void,  or  at  least  incomplete  (^)  :  which 
was  also  an  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  severity  is  worn  off;  and  expe-  Formerly,  a 
rience  hath  shewn,  that  property  best  answers  the  purposes  Siowed^to  d£- 
of  civil  life,  especially  in  commercial  countries,  when  its  Lads  which  h« 
transfer  and  circulation  are  totally  free  and  unrestrained,  parchued. 
The  road  was  cleared  in  the  first  place  by  a  law  of  king 
Henry  the  first,  which  allowed  a  man  to  sell  and  dispose  of 
lands  which  he  himself  had  purchased ;  for  over  these  he 
was  thought  to  have  a  more  extensive  power  than  over  what 
had  been  transmitted  to  him  in  a  course  of  descent  from  his 
ancestors  (A):   *a  doctrine  which  is  countenanced  by  the   [  *289  ] 


(<f)  Madoz,  Formal.  Angl.  No.  31 6, 
319»  427. 

{€)  GUb.  Ten.  75. 

(/)  The  same  doctrine  and  the 
same  denomination  prevailed  in  Bre- 
tagne— ^io«te««toiiet  in  JuriMdictionaii' 
hu9  mm  aliter  apprekendi  po99e,  qwan 
per  atto«manct9  et  amrtmeew,  ut  loqui 
iolent;  cum  vatdlha,  ^jurato  priorU 
dommi  obnquio  etflde,  novo  $e  focra- 


menio  novo  item  domino  aeguirenii 
obetiingebat  i  idque  juieu  auctorie. 
D'Argentre  Antiq.  Con^t.  Brit. 
eqmd  Dofresne,  i.  819, 820. 

(^)Litt.s.  &51. 

(A)  Bn^ttoneeveiaeqmeitioneeewu 
det  eui  magie  velit.  Terram  autem 
quam  et  patentee  dedenmt,  non  mittat 
extra  eoffnationem  euam,  LL.  Hen. 
I.  c.  70. 
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feodal  constitutioDs  theinBelve8(t) :  bat  he  was  not  allowed 
to  sell  the  whole  of  his  own  acquirements^  so  as  totally  to 
disinherit  his  children,  any  more  than  he  was  at  liberty  to 
aliene  his  paternal  estate  (A).  Afterwards,  a  man  seems  to 
have  been  at  liberty  to  part  with  all  his  own  acquisitions^  if 
he  had  previously  purchased  to  him  and  his  tusigns,  by 
name :  but,  if  his  assigns  were  not  specified  in  the  purchase 
deed,  he  was  not  empowered  to  aliene  (/):  and  also  he  might 
part  with  one-fourth  of  the  inheritance  of  his  ancestors 
without  the  consent  of  his  heir(m).  By  the  great  charter  of 
Henry  Ill.(n),  no  subinfeudation  was  permitted  of  part  of 
the  land,  unless  sufficient  was  left  to  answer  the  services 
due  to  the  superior  lord,  which  sufficiency  was  probably 
interpreted  to  be  one  half  or  moiety  of  the  land(o).  But 
these  restrictions  were  in  general  removed  by  the  statute  of 
quia  emptores{p)f  whereby  all  persons,  except  the  king's 
tenants  in  capite,  were  left  at  liberty  to  aliene  all  or  any  part 
of  their  lands  at  their  own  discretion  (9).  And  even  these 
tenants  in  capite,  were  by  the  statute  1  Edw.  III.  c.  12, 
permitted  to  aliene,  on  paying  a  fine  to  the  king(r).  By  the 
temporary  statutes  7  Hen.  VII.  c.3,  and  3  Hen.  VIII.  c.  4, 
all  persons  attending  the  king  in  his  wars  were  allowed  to 
aliene  their  lands  without  license,  and  were  relieved  from 
other  feodal  burdens.  And  lastly,  these  very  fines  for  alien* 
ations  were,  in  all  cases  of  freehold  tenure,  entirely  abo- 
lished by  the  statute  12  Car.  IL  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced so  early  as  stat.  Westm.  2,  which  (s)  subjected  a  moiety 
of  the  tenant's  lands  to  executions,  for  debts  recovered  by 
law :  as  the  whole  of  them  was  likewise  subjected  to  be 
pawned  in  a  statute  merchant  by  the  statute  de  mercatoribus, 
made  the  same  year,  and  in  a  statute  staple  by  statute  27 
Edw.  III.  c.  9,  and  in  other  similar  recognizances  by  statute 

(i)  Fead.  L  2,  t.  39.  L  2,  t.  48. 

(i)  at  qtiMtwm  tmOum  hatuerii  it,  (m)  Mirr.  ibid. 

qui  partem  terrae  suae  donate  voiueriit  (n)  9  Hen.  III.  c.  32. 

tume  quidem  hoe  ei  Ueet;  eed  nom  to-  (0)  Dalrjmple  of  Fends,  95. 

turn  queeiuMf  quia  nou  potett  /Uium  (p)  18  Edw.  I.  c.  1. 

eumm  haredem  exkaredare,    Glanvil.  (q)  See  pag.  72, 91. 

1. 7,  c.  1.  (r)  2  Inst.  67. 

(0  Mirr.  c.  1,  s.  3.    This  is  also  (t)  13  Edw.  I.  c.  18. 
borrowed  from  the  feodal  kw.    Feud. 
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23  Hen.  VIII.  c.  6.  And  now,  the  whole  of  them  is  not 
only  subject  to  be  pawned  for  the  debts  of  the  owner,  but 
likewise  to  be  absolutely  sold  for  the  benefit  of  trade  and 
commerce  by  the  several  statutes  of  bankruptcy.  The  re* 
straint  of  devising  lands  by  will,  except  in  some  places  by 
particular  custom,  Icusted  longer;  that  not  being  totally 
removed,  till  the  abolition  of  the  military  tenures.     The  tj»«  doctrine  of 

*  Attonuncnis* 

doctrine  of  attornments  continued  still  later  than  any  of 
the  rest,  and  became  extremely  troublesome,  though  many 
methods  were  invented  to  evade  them;  till  at  last,  they 
were  made  no  longer  necessary  to  complete  the  grant  or 
conveyance,  by  statute  4  &  6  Ann.  c.  16,  nor  shall,  by  statute 
1 1  Geo.  IL  c.  19,  the  attornment  of  any  tenant  affect  the 
possession  of  any  lands,  unless  made  with  consent  of  the 
landlord,  or  to  a  mortgagee  after  the  mortgage  is  forfeited, 
or  by  direction  of  a  court  of  justice. 

In  examining  the  nature  of  alienation,  let  us  first  inquire 
briefly,  who  may  aliene,  and  to  whom;  and  then,  more 
largely,  how  a  man  may  aliene,  or  the  several  modes  of  con- 
veyance. 

I.  Who  may  aliene,  and  to  whom  :  or,  in  other  words,  i.  Who  may 
who  is  capable  of  conveying  and  who  of  purchasing(l).  Mrhom." 


(1)  It  may  be  laid  down  as  a  general 
rnlei  that  all  those  who  hare  attained 
the  age  of  twenty-one  yean,  who  are 
of  sound  ndnd  and  understanding,  and 
not  nnder  the  power  of  others,  may  be 
parties  to,  and  bind  themselves  by, 
deed.  Persons,  who  are  blind,  deaf, 
or  dumb,  may  convey  by  deed,  if  it 
appear,  that,  notwiUistanding  these 
infirmities,  they  are  capable  of  com- 
prehending the  nature  and  consequen- 
ees  of  a  deed,  and  can  express  their 
meaning  by  writing  or  signs.  But,  a 
person  who  has  laboured  under  all  the 
incapacities  above  spedfled  from  the 
time  of  his  birth,  can  have  had  no 
means  of  acquiring  that  information, 
without  which  the  law  will  not  allow  a 
gift  or  grant  to  be  valid.  (Perkins, 
chap.  1,  sect.  25.) 

A  corporation,  whether  sole  or  ag- 
gregate, may  be  party  to  a  deed ;  and, 
in  many  cases,  is  capable  of  acquiring, 


or  conveying  away,  real  property  by 
deed.  But  a  dean  without  his  chapter, 
a  mayor  without  his  commonalty,  or 
the  master  of  a  college  without  his 
fellows,  cannot,  by  executing  a  deed, 
bind  the  corporation.  {Smith  v.  Bar^ 
reitSrClifard,  1  Sid.  162  ;  Majformd 
Commomdty  qf  Colehitter  v.  Lowtm, 
1  Yes.  &  Bea.  244  ;  Case  qf  Sutton' 9 
Hotpital,  10  Rep.  30  b ;  Co.  Litt. 
94  b.)  And  though  lay  civil  corpora- 
tions might,  before  the  94th  section  of 
the  statute  of  5  &  6  Qui.  IV.  c.  7St 
restrained  that  power,  have  freely 
aliened  their  lands,  (except  for  elec- 
tioneeriag  purposes,  as  to  which,  see 
the  statute  of  3  &  4  Gul.  IV.  c.  69,  s. 
3,)  ecclesiastical  and  eleemosynary 
corporations  are  restrained  (as  will 
be  seen  in  the  next  chapter,  p.  320) 
from  almost  every  mode  of  alienation, 
except  that  of  leasing,  and  in  the  ex- 
ercise of  that  power  are  placed  under 
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And  herein  we  must  conBider  rather  the  incapacity^  than 
capacity,  of  the  several  parties;  for  all  persons  in  possessiam 
are  prima  facie  capable  of  conveying,  and  all  persons  what- 
soever of  purchasing,  unless  the  law  has  laid  them  under 
any  particular  disabilities  (2).  But,  if  a  man  has  only  in 
him  the  right  of  either  possession  or  property,  he  cannot 
convey  it  to  any  other,  lest  pretended  titles  might  be 
granted  to  great  men,  whereby  justice  might  be  trodden 
down,  and  the  weak  oppressed  («).  Yet  reversions  and 
vested  remainders  may  be  granted ;  because  the  possession 
of  the  particular  tenant  is  the  possession  of  him  in  reversion 
or  remainder;  but  contingiencies,  and  mere  possibilities, 
though  they  may  be  released,  or  devised  by  will  (3),  or  may 
pass  to  the  heir  or  executor,  yet  cannot  (it  hath  been  said) 
be  assigned  to  a  stranger,  unless  coupled  with  some  present 
interest  (0(4), 

(«)  Co.  latt.  214.  239,  322 ;  11  Mod.  152 ;  1  P.  Wnu. 

(0  Sheppard'B  Touchstonep    23S,     574;Stnul32. 


oonaiderable  restriction  by  the  legiala- 
ture^  However,  by  the  statute  of  55 
Geo.  III.  c.  147|  amended  and  ex- 
tended by  56  Geo.  III.  c.  52  ;  1  Geo. 
IV.  c.  6 ;  and  6  Geo.  IV.  c.  B,  incum- 
bents of .  ecclesiastical  benefices  are 
enabled  to  exchange  parsonage  houses 
9ihd  glebe  lands,  with  the  consent  of 
the  bishop  and  patron,  for  other 
houses  and  lands ;  and  also  to  pur- 
chase lands  to  be  annexed  to  such 
benefices  as  glebe  land  thereof;  and 
by  mortgage  of  their  tithes,  rents,  and 
other  profits,  to  raise  money  for  such 
purchases. 

(2)  By  the  common  law,  aU  persons 
whatever  may  be  grantees  in  a  deed, 
because  it  is  supposed  to  be  for  their 
benefit.  (Co.  Litt.  2.) 

(3)  It  is  now  well  established,  as  a 
general  rule,  that  possibilities  (not 
meaning  thereby  mere  hopes  of  succes- 
sion, Carleton  y.  Leighionf  3  Meriv. 
671 ;  Jonee  t.  Boe,  3  T.  R.  93,  96) 
are  devisable :  for  «  disposition  of 
equitable  interests  in  land,  though  not 
good  at  law,  may  be  sustained  in  equi- 


ty. {Perry  v.  Phelipe^  1  Yes.  junr.  254 ; 
Seawen  v.  Bhmi,  7  Yes.  300 ;  Moor 
V.  Httwkim,  2  Eden,  343.)  But,  the 
generality  of  the  doctrine  that  every 
equitable  interest  is  devisable,  requires 
at  least  one  exception  ; — ^the  devisee 
of  a  copyhold  must  be  considered  as 
having  an  equitable  interest  therein  ; 
but  it  has  been  decided,  that  he  cannot 
devise  the  same  before  he  has  been 
admitted.  (IFotiiwrt^A/  v.  Blwell,  1 
Mad.  627«  And  aeepoet,  p.  371,  n.) 
So,  under  a  devise  to  two  persons,  or 
to  the  survivor  of  them,  and  the  es- 
tate to  be  disposed  of  by  the  survivor, 
by  will,  as  he  should  think  fit ;  it  was 
held,  that  the  devisees  took  as  tenants 
in'common  for  life,  with  a  contingent 
remainder  in  fee  to  the  survivor ;  but 
that  such  contingent  remainder  was 
not  devisable  by  a  will  made  by  one 
of  the  tenants  in  common  in  the  life- 
time of  both.  {Doe  v.  TomJHntoH,  2 
Mau.  &  Sel.  170.) 

(4)  Mr.  Christian  observes,  '*  a 
covenant  for  a  valuable  consideration 
to  settle  or  convey  a  possibility,  when 
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Persons  attainted  of  treason,  felony,  and  pnemunire,  are  PerKmiattrinted 
incapable  of  conveyme:,  from  the  time  of  the  onence  com-  >»  incapable  of 
mitted,  provided  attainder  follows(t<):  for  such  conveyance 
by  them  may  tend  to  defeat  the  king  of  his  forfeiture,  or 
the  *lord  of  his  escheat(5).     But  they  uxBy  purchase  for  the    [  *  291  ] 
benefit  of  the  crown,  or  the  lord  of  the  fee,  though  they  are 
disabled  to  hold :  the  lands  so  purchased,  if  after  attainder, 
being  subject  to  immediate  forfeiture ;  if  before,  to  escheat, 
as  well  as  forfeiture,  according  to  the  nature  of  the  crime (ti?). 
So  also,  corporations,  religious  or  others,  may  purchase 
lands ;  yet,  unless  they  have  a  licence  to  hold  in  mortmain, 
they  cannot  retain  such  purchase ;  but  it  shall  be  forfeited 
to  the  lord  of  the  fee. 

Idiots  and  persons  of  nonsane  memory,  infants,  and  per-  conreyancea 
sons  under  duress,  are  not  totally  disabled  either  to  convey  ^  i£^  in. 
or  purchase,  but  sub  modo  only.     For  their  conveyances  sons  ininne^or' 
and  purchases  are  voidable,  but  not  actually  void  (6).    The  j^^ToidaUe!' 


(«)  Co.  Litt.  42. 


(w)  Ibid.  2. 


it  ariM8»  wiU  be  enforced  in  equity, 
(Ponbl.Tr.  of  Eq.  202.)" 

(5)  See  ante,  pp.  72,  244. 

(6)  Mr.   Sngden,    in  his  learned 
TreatiBe  on  PowerSi  (pp.  395,  396,) 
thus  corrects  the  passage  in  the  text : 
"  Although  a  deed  executed  hy  a  lu- 
natic maybe  set  aside  by  the  commit- 
tee of  a  lunatic,  or  by  his  heirs  after 
his  death ;  yet,  it  is  inoontroyertibly 
established,  that  the  party  himself  can- 
not, after  he  hss  recovered  his  senses, 
plead    his   lunacy   in   avoidance   of 
the  deed.    (Beverley'i  cage,  4  Rep. 
123  b ;  Stroud  ▼.  Marthall,  Cro.  Elix. 
398.)    But,  a  distinction  has  been  es- 
tablished by  the  case  of  Yates  t.  Boen, 
(2  Str.  1104,)  which  does  not  appear 
to  hare  been  attended  to  by  writers 
on  this  subject,  although  they  refer  to 
the  case.    To  debt  upon  articles,  the 
defendant  pleaded  non  eet  factum  { 
and  upon  the  trial,  offered  to  give  the 
lunacy  in  evidence.    The  Chief  Jus- 
tice thought  it  ought  not  to  be  admit- 
ted, upon  the  rule  in  Beverley*a  eaee, 
that  a  man  shall  not  stultify  himself; 


but,  on  the  authority  of  Smith  v.  Carr, 
(decided  the  5th  of  July,  1726,)  where 
Chief  Baron  PengeUy  in  the  like  case 
admitted  it,  and  on  considering  the 
case  of  T%omp9<m  v.  Leach,  (Comb. 
468,)  the  Chief  Justice  permitted  it 
to  be  given  in  evidence,  and  the  plain- 
tiff upon  the  evidence  became  nonsuit. 
Now,  the  history  of  this  revolution  in 
this  branch  of  the  law  is  this :  when 
Beverley^i  ease  was  decided,  it  was 
holden,  that  deeds  executed  by  luna- 
tics were  voidable  only,,bnt  not  ac- 
tually void,  and  therefore  they  could 
only  be  set  aside  by  special  pleading, 
and  by  the  rule  of  law  the  party  could 
not  stultify  himself.  And  Mr.  Jus- 
tice Blackstone,  following  the  old  rule, 
has  laid  it  down,  that  deeds  of  luna- 
tics are  avoidable  only,  and  not  actu- 
ally void.  ButfinThonyuoHY,  Leach, 
this  distinction  was  solemnly  esta- 
blished, that  a  feoffment  with  livery 
of  seisin  by  a  lunatic,  because  of  the 
solemnity  of  the  livery,  was  voidable 
only,  but  that  a  bargain  and  sale,  or 
surrender,    &c.,  was  actually    void. 
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king,  indeedy  on  behalf  of  an  idiot,  may  avoid  his  grants  or 
other  acts(ar).     But  it  hath  been  said,  tiiat  a  non  compos 

(jr)  Co.  Litt.  247, 


Thif ,  therefore,  wu  the  ground  of  the 
decision  in  Yat^  y.  Boen.  When 
the  Chief  Justice  remembered  that  an 
innocent  conveyance,  or  a  deed,  by  a 
lunatic  was  merely  Toid,  he  instantly 
said  that  non  eat  /actum  might  be 
pleaded  to  it,  and  the  special  matter 
given  in  evidence.  But  in  the  case  of 
a  feoffment  with  livery  of  seisin,  the 
rigorous  rule  of  law  still  prevails,  and 
the  party  cannot  stultify  himself.*' 
Since  this  note  was  first  published,  it 
has  been  enacted  by  the  statute  of  3 
St  4  Gul.  IV.  c.  74,  that  no  fines  should 
be  levied,  or  common  recoveries  suf- 
fered, after  the  last  day  of  December, 
1833,  but  as  the  validity  of  fines  and 
recoveries  effected  before  that  date 
may  still  come  under  discussion,  it  has 
been  thought  not  inexpedient  to  re- 
tain the  remainder  of  this  note. 

By  the  statute  de  nwdo  levandi 
flne9,  (18  Edw.  I.  c.  4,)  all  those  who, 
from  defect  of  understanding,  are  by 
law  incapable  of  contracting,  are  like- 
wise held  incapable  of  being  cognisora 
in  a  fine ;  it  has  been  determined, 
however,  that  notwithstanding  any 
legal  defects  in  the  cognisor,  if  the 
judges  once  admit  him  to  levy  a  fine, 
(even  after  he  has  been  found  a 
lunatic  by  inquisition,  Maiy  Por^ 
tmgton*»  ease,  10  Rep.  42,)  such  fine 
will  for  ever  afterwards  be  in  every 
court  valid,  and  at  law  effectual;  upon 
the  principle  that  no  averment  can 
be  admitted  to  contradict  a  record. 
(Beveriey'e  eaee,  4  Rep.  124  ;  IfoiM- 
fietd^eeaee^  12  Rep.  124 ;  Lewin'eeojn, 
dted  in  10  Rep.  42.)  The  rale  with 
respect  to  a  common  recovery  is  the 
same  as  in  the  case  of  a  fine.  A  non 
eanqfoe  ought  not  to  be  permitted  to 
suffer  a  recovery ;  but  the  act,  if  per- 
mitted, will  be  legally  binding  :  in  this 
case,  the  legal  maxim  la,  fieri  non  de" 


bet,  eedfmetum  valet.  And  all  acta  of 
record,  as,  for  instance,  recognisances 
entered  into,  and  statutes  acknow- 
ledged, by  a  non  eompoe,  are  legally 
binding  upon  himself,  his  heirs,  exe- 
cutors, and  administrators :  however, 
as  a  lunatic  is  incapable  of  executing 
a  valid  deed,  if  he  attempt  to  suffer  a 
recovery  by  Mi  attorney,  (to  whom  he 
has  executed  an  instrument  empower- 
ing him  so  to  act,)  or  if  he  affects  to 
make  a  tenant  to  the  pr^Bcipehj deed, 
such  instruments,  being  merely  mat- 
ters in  paie,  may  be  avoided,  and  the 
recovery  suffered  in  pursuance  of  such 
void  deed  will  be  void  also.  {Boderte^a 
eaae,  3  Atk.  312 ;  Sir  Bntler  Went- 
worth*aeaMe,  citedin  2ye8.  senr.  403.) 
But,  if  a  person  whose  sanity  at  the 
time  is  attested  by  an  inquisition  re- 
turned under  a  commission  de  lunatieo 
inguirendo,  make  a  tenant  to  the  /ww- 
eipe  by  fine,  in  order  to  suffer  a  re- 
covery ;  although  he  do  not  suffer  the 
recovery  in  person,  but  acknowledge 
a  warrant  of  attorney  for  that  purpose 
before  a  judge,  these  judicial  acts  wiU 
be  held  so  conclusive,  that  parol  evi- 
dence will  not  be  admitted  to  prow 
the  party  to  have  been  non  eompoe,  at 
the  time  of  the  caption  of  the  fine  and 
acknowledgment  of  the  warrant  of  at- 
torney. (Ihune  V.  Burton,  1  Ridgw. 
P.  C.  16,  204,  554.) 

Still,  though  after  the  adjudications 
on  the  subject  the  legal  validity  of  a 
fine  levied,  or  of  a  recovery  suffered 
in  person  by  a  lunatic,  cannot  be  dis- 
puted, it  must  not  be  inferred  that  a 
court  of  equity,  because  it  cannot  re- 
vene  such  fine  or  recovery,  can  give 
no  relief.  In  the  case  of  Addieon  v. 
Dawson,  Maseal  et  at,  (2  Vera.  678,) 
Dawson  obtained  a  conveyance  of  an 
estate,  by  fine  and  recovery,  greatiy 
under  value,  by  connivance  of  Maseal, 
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himself,  though  he  be  afterwards  brought  to  a  right  mind, 
shall  not  be  permitted  to  allege  his  own  insanity  in  order  to 
avoid  such  grant:  for  that  no  man  shall  be  allowed  to 
stultify  himself,  or  plead  his  own  disability.  The  progress 
of  this  notion  is  somewhat  curious.  In  the  time  of  Edward  I., 
turn  compos  was  a  sufficient  plea  to  avoid  a  man's  own 


the  Bolicitor  of  AddiiOHf  who  was  8ub«  therefore,  U  not  to  be  confidered  as 
sequently  found  to  be  a  lunatic,  by  in  opposition  to  the  current  of  autho- 
inquisition  overreaching  the  firaudu-  rities,  with  respect  to  the  force  of  a 
lent  transaction,  and  the  court   (as  fine  levied,  or  a  recovery  suffered,  by 
the  report  states  the  case)  set  OMide  a  lunatic.    Neither  is  it  by  any  mean» 
the  sale.     But,  in  Roberta*M  eate,  (3  clear,  that  the  case  of  Clerk  v.  Clerk, 
Atk.  310,)  the  note  in  Vernon  was  (2  Vem.  412,)   which    Mr.  Raithby 
declared  to  be  imperfect,  as  had  been  refers  to  in  his  note  upon  the  case  of 
discovered  by  examination  of  the  re-  Addietm  v.  Maeealf  is  anomalous  on 
gister's  book :  (see  Reg.  lib.  1711,  this  point,  as  that  learned  gentleman 
A.  fol.  326,  which  reference  the  pre-  supposed :    the  inference  which    he 
sent  writer  has  verified  :)  and  Lord  drew  from  the  direction  of  an  issue  in 
Hardwicke  observed,  that ''in ^<f<ft«on  Clerk  v.  Clerk,  would  doubtless  be 
T.  Maaeai,  the   lunatic  was   bound,  just,  if  the  fact  upon  which  he  founded 
hecanse  there  was  a  fine."     In  fact,  it  did  not  appear  to  be  misconceived, 
the  conveyances  by  fine  and  recovery  The  issue  directed  does  not  seem  to 
were  not  treated  as  nullities  and  set  have  had  any  relation  to  the  settle- 
aeide,'    on  the  contrary,   they  were  ment  in  that  case,  which  was  con- 
ordered  to  stand  good  as  securities  for  firmed  by  fine  and  recovery ;  that  ap- 
actual  advances ;    they  were  so  iar,  pears,  by  the  report  itself,  (imperfect 
only,  controlled  as  they  purported  to  as  it  is,)  to  have  been  acquiesced  in. 
evidence  an  absolute  purchase  :  and  The  issue,  therefore,  could  only  have 
this  was  in  strict  conformity  with  the  directed  with  reference  to  the  eubaC' 
acknowledged  jurisdiction  of  courts  of  quent  settlement,  which  there  is  no 
equity,  which  (admitting  that  fines  and  reason  for  believing  to  have   been 
recoveries  are  binding  in   equity  as  made  by  act  of  record.    There  is,  in 
well  as  at  law,)  when  fraud  is  appa-  fact,  ground  for  concluding  to   the 
rent  on  the  part  of  the  persons  claiming  contrary;  as,  although  the  registers 
under  such  assurances,  wiU  declare  have  been  searched  in  vain,  by  the 
them  to  be  only  truetetB  for  the  par-  present  editor,  for  the  final  decision 
ties  defrauded,  and  decree  a  ream-  of  the  case,  stiU,  an  interlocutory 
veyance.    (JParkee  v.  White,  11  Yes.  order,  to  be  found  in  Reg.  Lib.  1700, 
230  ;  Coleby  v.  Smith,  1  Vem.  205  ;  A.  fol.  139,  supports  the  opinion  that 
WUHnaon  v.  Brmjfield,  2  Vem.  307 ;  the  second  settlement  was  not  made 
Pickett  V.  Loggon,  14  Yes.  234  ;  Day  by  any  judicial  act  of  record ;    but 
T.  Hungat,  1  RolL  Rep.   115,   116;  was  merely  an  act  in  paie,  executed 
Baker  v.   Pritehard,   2    Atk.   389;  between  the  parties  by  deed,  dated 
Pincke  v.  Thomeycrqft,  4  Br.  P.  C.  16th  October,  1688. 
92,  Toml.  ed.)  Great  part  of  this  note  is  extracted 
This  was  the  very  course  pursued  in  from  2  Hovenden  on  Frauds,  486— 
the  case  ofAddiwn  v.  MoKol,  which,  492. 
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bond(x)  and  there  is  a  writ  in  the  register  (y)  for  the  alienor 
himself  to  recover  lands  aliened  by  him  during  his  insanity; 
dum  fuit  mm  compos  mentis  sua,  ut  didt^  ^c.  Bat  under 
Edward  III.  a  scruple  began  to  arise,  whether  a  man  should 
be  permitted  to  blemish  himself,  by  pleading  his  own  in- 
sanity (2r):  and,  afterwards,  a  defendant  in  assise  having 
pleaded  a  release  by  the  plaintiff  since  the  last  continu- 
ance, to  which  the  plaintiff  replied  (ore  tenus,  as  the  manner 
then  was)  that  he  was  out  of  his  mind  when  he  gave  it,  the 
court  adjourned  the  assise;  doubting,  whether,  as  the  plain- 
tiff was  sane  both  then  and  at  the  commencement  of  the 
suit,  he  should  be  permitted  to  plead  an  intermediate  de- 
privation of  reason ;  and  the  question  was  asked,  how  he 
came  to  remember  the  release,  if  out  of  his  senses  when  he 
[  *292  ]  gave  it  (a).  Under  Henry  VI.  this  way  of  *reasoning  (that 
a  man  shall  not  be  allowed  to  disable  himself,  by  pleading 
his  own  incapacity,  because  he  cannot  know  what  he  did 
under  such  a  situation)  was  seriously  adopted  by  the  judges 
in  argument(&);  upon  a  question,  whether  the  heir  was 
barred  of  his  right  of  entry  by  the  feoffment  of  his  insane 
ancestor.  And  from  these  loose  authorities,  which  Fitzhei^ 
bert  does  not  scruple  to  reject  as  being  contrary  to  reason(c), 
the  maxim  that  a  man  shall  not  stultify  himself  hath  been 
handed  down  as  settled  law(cO :  though  later  opinions,  feel- 
ing the  inconvenience  of  the  rule,  have  in  many  points 
endeavoured  to  restrain  \i{e).  And,  clearly,  the  next  heir, 
or  other  person  interested,  may,  after  the  death  of  the  idiot 
or  non  compos,  take  advantage  of  his  incapacity  and  avoid 
But  such  con-     the  grant  (/*).     And  so  too,  if  he  purchases  under  this  dis- 

veyances  may  .  . 

be  either  con-     ability,  and  does  not  afterwards  upon  recovering  his  senses 

flimed  or  avoid-  •'  ...  . 

ed— by  the  Idiot  aoTee  to  the  Durchase,  his  heir  may  either  waive  or  accept 

or  non  cotfuoo$  o  i  '  v  r 

upon  recovering  the  estate  at  his  option  (7).     In  like  manner,  an  infant  may 

h&Mnsca— by  •  1  1  ,1  ,      ^  „ 

the  infont.  when  waivc  such  purchase  or  conveyance,  when  he  comes  to  full 
when  ttie  duros  age ;  or,  if  he  does  not  then  actually  agree  to  it,  his  heirs 

(or)  Britton,  c.  28,  foL  66.  (c)  F.  N.  B.  202. 

(y)  Fol.  228.    See  alao  Memorand.  (d)  litt.  s.  405  ;  Cro.  Eliz.  398  ; 

Scacch.  22  Edw.  I.  (prefixed  to  May-  4  Rep.  123 ;  Jenk.  40. 

nard's  Year-book,  Edw.  II.)  fol.  23.  («)  Comb.  469;  3  Mod.  310, 311 ; 

(z)  5  Edw.  III.  70.  1  Eq.  Cas.  Abr.  279. 

(a)  35  Aasis.  pi.  10.  (/)  Perkins,  a.  21. 

(b)  39  Hen.  VI,  42.  (^)  Co.  Litt.  2. 
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may  waive  it  after  him  (A).  Persons  also,  who  purchase  or 
convey  under  duress,  may  affirm  or  avoid  such  transaction, 
whenever  the  duress  is  ceased  (t)  (7).  For  all  these  are 
under  the  protection  of  the  law;  which  will  not  suffer  them 
to  be  imposed  upon,  through  the  imbecility  of  their  present 
condition ;  so  that  their  acts  are  only  binding,  in  case  they 
be  afterwards  agreed  to,  when  such  imbecility  ceases.  Yet 
the  guardians  or  committees  of  a  lunatic,  by  the  statute  of 
1 1  Geo.  III.  c.  20,  are  empowered  to  renew  in  his  right, 
under  the  directions  of  the  court  of  chancery,  any  lease  for 
lives  or  years,  and  apply  the  profits  of  such  renewal  for  the 
benefit  of  such  lunatic,  his  heirs  or  executors  (8). 

(A)  Co.  Litt.  2.  (0  2  Inst.  483  ;  5  Rep.  119. 


(7)  Where  a  deed  has  been  pre-  oat  payment,  or  with  notice  of  fraud, 

pared  in  porsnance  of  personal  in-  that  a  conrt  of  equity  wiU  take  it  from 

fltmctions   of  the  conveying  party ;  him,  to  restore  it  to  the  party  who 

yet,  if  it  be  proved  that  such  party,  has  been  defnraded  of  it ;  {Maekreth 

though  appearing  to  act  voluntarily,  v.  Symmimif  15  Ves.  340 ;)  a  bond 

was  in  fact  not  a  free  agent,  bnt  so  fide  pnrchaser,   for  valnable  consi- 

aubdned  by  harshness  and  cmelty  that  deration  and  without  notice,  will  not 

the  deed  spoke  the  mind,  not  of  the  be  deprived  of  the  advantage  which 

party  executing,  but  of  another,  such  his  legal  title  gives  him.  (Jerrard  v. 

deed  cannot,  in  equity,  stand:  though  Smmd&n^  2  Ves.  jun.  457.) 

it  may  be  difficult  to  make  out  a  case  (8)  The  statute  cited  in  the  text 

of  legal  duress.  (Peel  v. ,  16  has  been  repealed,  in  order  to  conso- 

Ves.  159,  citing  liody  Stratkmore  v.  lidate  the  laws  upon  this  subject;  and 

Bowett  1  Yes.  jun.  22.)    When  the  by  virtue  of  the  statute  of  11  Geo.  IV. 

execution  of  a  deed  is  prevented,  or  &lGul.iy.  c.  65,  the  Lord  Chancellor 

compeUed,  by  force  or  artifice,  equity  may  empower  and  direct  the  commit- 

wiU  give  relief,  (Middleton  v.  Middle^  tee  of  a  lunatic  to  mrrender  existing 

#Mi,  1  Jac.  &  Walk.  96,)  in  favour  of  leases  to  which  the  lunatic  ib  entitled, 

*  volunteer,  and  even,  in  some  cases,  in  order  to  obtain  renewals  thereof, 

as  against  innocent  parties;  (Mattaer  to  the  same  uses,  and  liable  to  the 

V.   OUietpie,  11  Ves.  639  ;)   for,  it  same  trusts  and  conditions,  u  the 

would  be  almost  impossible  ever  to  former  leases;    and  also  to  accept 

reach  a  case  of  fraud,  if  third  parties  surrenders  and  grant  new  leases,  in 

were  aUowed  to  retain  gratuUoua  be-  all  cases  in  which  the  lunatic,  if  not 

nefits,  which  they  have  derived  from  under  disability,  might  be  coinpelled 

the  fraud,  imposition,  or  undue  in-  to  do  so  ;  or  in  which  it  shaU  appear 

fluence  practised  by  others.    (Hugue-  to  be  for  his  benefit  to  renew.     The 

Ntn  V.  Baeeleyt  14  Ves.  289  ;   StilweU  Lord  Chancellor  may,  also,  order  the 

V.  WUkiMf  Jacob's  Rep.  282.)     Still,  sale  or  mortgage  of  the  estates  of 

it  would  be  pushing  this  principle  too  lunatics,  for  certain  purposes ;    and 

far  to  extend  it  to  innocent  pureha*  it  is  enacted  that  committees  may  not 

eere:   (Lloyd  v.  Paeeinffham,  Coop,  only  grant  leases  of  tenements    in 

155:)  it  is  only  when  an  estate  has  which  a  non  eompoe  has  an  absolute 

been  obtained  by  a  third  person  with-  estate,  but,  where  the  lunatic  has  a 
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Purchase  by  a         The  CEse  of  a  feme  covert  is  somewhat  different.     She 
voidable ;  may  purckdse  an  estate  without  the  consent  of  her  husband, 

and  the  conveyance  is  good  during  the  coverture,  till  he 
[  *293  ]  avoids  *it  by  some  act  declaring  his  dissent(A).  And, 
though  he  does  nothing  to  avoid  it,  or  even  if  he  actually 
consents,  the  feme  covert  herself  may,  after  the  death  of  her 
husband,  waive  or  disagree  to  the  same  :  nay,  even  her  heirs 
may  waive  it  after  her,  if  she  dies  before  her  husband,  or  if 
in  her  widowhood  she  does  nothing  to  express  her  consent 
or  agreement(/).  But  the  conveyance  or  other  contract  of 
a  feme  covert  (except  by  some  matter  of  record)  is  ab* 
solutely  voidy  and  not  merely  voidable  (m);  and  therefore 
cannot  be  affirmed  or  made  good  by  any  subsequent  agree- 
ment(9). 


conveyance 
void. 


(i)  Co.  Litt.  3. 


(0  Ibid. 


(m)  Perkins,  s.  154  ;  1  Sid.  120. 


limited  estate  with  a  power  of  grant- 
ing leases  on  fines,  for  liyes  or  years, 
such  power  may  be  ezecnted  by  his 
committee  under  the  direction  of  the 
great  seal. 

Where  estates  and  Ainds  are  Tested 
in  trustees  or  mortgagees,  who  are 
infants,  idiots,  lunatics,  or  of  unsound 
mind,  or  who  cannot  be  compelled  or 
refuse  to  act,  the  conveyance  and 
transfer  of  such  property  is  provided 
for  by  the  statute  of  11  Geo.  lY.  & 
1  Qui.  IV.  c.  60. 

(9)  The  rule  laid  down  in  the  text 
must  be  understood  with  some  ob- 
vious qualifications.  The  possession 
by  a  married  woman  of  property  set- 
tled to  her  separate  use,  may,  as  a 
necessary  incident,  carry  with  it  the 
right  of  disposition  over  such  pro- 
perty. (Bieh  V.  Coekell,  9  Ves.  375 
Fettipiaee  v.  Gorffei,  1  Yes.  jun.  49 
Ttgfpenden  v.  WaUht  1  Phillim.  352 
Oriffby  V.  Cox,  1  Yes.  sen.  518  ;  BeU 
V.  H^de,  Prec.  in  Cha.  330.)  A  court 
of  equity  has  no  power  to  set  aside, 
but  is  bound  to  give  effect  to,  a  dis- 
position made  by  a  /gfne  cowrie  of 
property  settled  to  her  separate  use, 
though  such  disposition  be  made  in 
favoui'  of  her  husband,  or  even  of  her 


own  trustee ;  notwithstanding  It  may 
be  plain,  that  the  whole  object  of  the 
settlement  in  the  wife's  favour  may 
be  counteracted  by  this  ezerdae  of 
her  power.  {Pyhm  v.  SmUh^  1  Yea. 
jun.  194  ;  Parkee  v.  WhUe,  11  Yes. 
221,  222 ;  Jaektom  v.  Hobkomae,  2 
Meriv.487;  Aan/MV.Cbrrocit,9Yes. 
189;  Sperlififf  v.  RoeVart,  8  Yes. 
175 ;  Sturffu  v.  Corp,  13  Yes.  190 ; 
G/yn  V.  BojFter,  1  Younge  &  Jerv. 
332  ;  Aeton  v.  White,  1  Sim.  &  Stu. 
432.)  And  the  assent  of  trustees  to 
whom  property  is  given  for  the  sepa- 
rate use  of  a  married  woman,  is  not 
necessary  to  enable  her  to  bind  that 
property  as  she  thinks  fit;  unless 
such  assent  is  required  by  the  instru- 
ment under  whidi  she  is  beneficially 
entitled  to  that  property.  (JBsser  v. 
Atkme,  14  Yes.  547 ;  Brown  v.  Like, 
14  Yes.  302  ;  Pyhue  v.  Smiik,  1  Yes. 
jun.  194.) 

So,  as  Mr.  Sugden,  in  the  3rd  chap- 
ter of  his  Treatise  on  Powers,  ad- 
duces numerous  authorities  to  prove, 
it  has  long  been  settled,  that  a  mar- 
ried woman  may  exercise  a  power 
over  land,  or,  in  other  words,  direct 
a  conveyance  of  that  Isnd,  whether 
the  power  be  appendant,  in  gross,  or 
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The  case  of  an  alien  born  is  also  peculiar.     For  he  may  AUens. 
purchase  any  thing ;  but  after  purchase  he  can  hold  nothing 
except  a  lease  for  years  of  a  house  for  convenience  of  mer- 
chandize (10),  in  case  he  be  an  alien  friend:  all  other  pur- 


simplj  collateral ;  and  as  well  whether 
the  estate  be  copyhold  or  freehold. 
{Doe  y.  Staple,  2  T.  R.  695  ;  TonUin- 
mm  ▼.  JXghion,  1  P.  Wms.  149 ;  Hearle 
▼.  Greenbanif  3  Atk.  711  ;  Peacock 
V.  Monitf  2  Yes.  sen.  191 ;  Wright 
V.  Englefield,  Ambl.  473  ;  Driver  ▼. 
Thompaon,  4  Taunt.  297.)  And  it 
woold  operate  palpable  injustice,  if, 
where  a  married  woman  held  property 
in  trust  as  executrix,  or  en  autre 
droit,  she  could  not  convey  and  dis- 
pose of  the  same,  as  the  duties  of  her 
trust  required.  {Scammel  y.  Wilkin^ 
mm,  2  EUut,  557  ;  Perkins,  ch.  1, 
sect.  7.) 

No  doubt,  the  separate  estate  of  a 
feme  covert e  cannot  be  reached  as  if 
she  were  a  feme  eole,  without  some 
charge  on  her  part,  either  express  or 
to  be  implied :  it  seems,  however  to  be 
settled,  notwithstanding  the  dislike  of 
the  principle,  which  has  been  often 
expressed,  (Jonee  v.  Harria,  9  Yes. 
497 ;  Nantee  y.  Corroek,  9  Yes.  189  ; 
Heatley  y.  Thomae,  15  Yes.  (104,) 
that  when  a  wife  joins  with  her  hus- 
band in  a  security,  this  is  an  implied 
execution  of  her  power  to  charge  her 
separate  property.  (Greatleg  y.  Noble, 
3  Mad.  94 ;  Stuart  y.  Lord  Kirkwall, 
3  Mad.   389;     Hulme  y.    Temumt, 

I  Brown,  20  ;  Sperling  y.  Roclfort, 
8  Yes.  175.)  And  by  joining  in  a 
sale  with  her  husband  by  fine,  or  an 
equivalent  simpler  form  of  assurance 
by  which  fines  have  been  superseded, 
a  married  woman  may  clearly  come 
under  obligations  afiecting  her  sepa- 
rate trust  estate.    {Parkeey.  White, 

I I  Yes.  221 ,  224.)  A  court  of  equity 
wiU  certainly  not  interfere  without 
great  reluctance,  for  the  purpose  of 
giving  effect  to  the  improvident  en- 


gagement of  a  married  woman,  for 
the  accommodation  of  her  husband ; 
but  where  it  appears  in  evidence  that 
she  was  a  free  agent,  and  understood 
what  she  did  when  she  engaged  her 
separate  property,  a  court  of  equity, 
it  has  been  held,  is  bound  to  give  ef- 
fect to  her  contract.  (Eeeexy,  Atkins, 
14  Yes.  547.)  Or  rather,  perhaps,  it 
may  be  more  correctly  put,  to  say, 
that  although  a  feme  coverte  cannot, 
by  the  equitable  possession  of  sepa- 
rate property,  acquire  a  power  of  per- 
sonal contract,  yet  she  has  a  power 
of  disposition  as  incident  to  property! 
and  her  actual  disposition  wiU  bind 
her.  (Aguilary.Aguilar,  5  Mad.  418.) 
The  distinction  between  the  mere 
contract,  or  general  engagement  of  a 
married  woman,  and  an  appropriation 
of  her  separate  estate,  has  been  fre- 
quently recognized :  {Power  V,  Bailey, 
1  Ball  &  Beat.  52 :)  she  can  enter 
into  no  contract  affecting  her  person, 
the  remedy  must  be  against  her  pro- 
perty. {Sockett  V.  Wray,  4  Brown, 
485  ;  Franciu  v.  Widville,  1  Mad. 
263.) 

Where  her  husband  is  banished  for 
life,  {Counteea  qf  Portland  v.  Prod^ 
gere,  2  Yem.  104,)  or,  as  it  seems,  is 
transported  beyond  the  seas,  {New- 
eome  v.  Bowyer,  3  P.  Wms.  38  ;  Lean 
V.  Schutz,  2W.Bla.  1198,)  or  is  an 
alien  enemy,  {Deerly  v.  Duchew  qf 
Mazarine,  1  Salk.  116 ;  and  see  Co. 
Litt.  132  b,  133  a,)  in  aU  these  cases 
it  has  been  held,  that  it  is  necessary 
the  wife  should  be  considered  as  a 
feme  aole, 

(10)  Mr.  Christian  says,  *'  it  seems 
that  he  has  not  even  this  exception 
in  his  favour.     Harg.  Co.  Litt.  2.*' 

o  o  2 
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Pftpists. 


II.  As  to  how  a 

man  may  aliene 
or  convey. 


Origin  and  use 
of  conveyances. 


chases  (when  found  by  an  inquest  of  office)  being  immedi- 
ately forfeited  to  the  king  (n). 

PapistSy  lastly,  and  persons  professing  the  popish  religion, 
and  neglecting  to  take  the  oath  prescribed  by  statute  18 
Oeo.  III.  c.  60y  within  the  time  limited  for  that  purpose, 
are  by  statute  11  &  12  W.  III.  c.  4,  disabled  to  purchase 
any  lands,  rents,  or  hereditaments ;  and  all  estates  made  to 
their  use,  or  in  trust  for  them,  are  void(o)  (1 1). 

II.  We  are  next,  but  principally,  to  inquire,  haw  a  man 
may  aliene  or  convey ;  which  will  lead  us  to  consider  the 
several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the  giv- 
ing a  separate  right  by  the  law  of  society  to  those  things 
which  by  the  law  of  nature  were  in  common,  there  was  ne- 
cessarily some  means  to  be  devised,  whereby  that  separate 
right  or  exclusive  property  should  be  originally  acquired  ; 
[  *  294  ]  *which,  we  have  more  than  once  observed,  was  that  of  occu- 
pancy or  first  possession  (12).  But  this  possession,  when 
once  gained,  was  also  necessarily  to  be  continued ;  or  else, 
upon  one  man's  dereliction  of  the  thing  he  had  seized,  it 
would  again  become  common,  and  all  those  mischiefs  and 
contentions  would  ensue,  which  property  was  introduced  to 
prevent.  For  this  purpose,  therefore,  of  continuing  the  pos- 
session, the  municipal  law  has  established  descents  and 
alienations:  the  former  to  continue  the  possession  in  the 
heirs  of  the  proprietor,  after  his  involuntary  dereliction  of 
it  by  his  death ;  the  latter  to  continue  it  in  those  persons 
to  whom  the  proprietor,  by  his  own  voluntary  act,  should 
choose  to  relinquish  it  in  his  life-time.  A  translation,  or 
transfer,  of  property  being  thus  admitted  by  law,  it  became 
necessary  that  this  transfer  should  be  properly  evidenced  : 
in  order  to  prevent  disputes,  either  about  the  fact,  as,  whe- 
ther there  was  any  transfer  at  all :  or  concerning  the  persons. 


(m)  Co.  litt.  2. 


(o)  1  P.  Wmt.  354. 


(11)  The  act  dtedwai  rather  an 
enabling  than  a  disabling  statute ;  it 
repealed  so  much  of  the  act  of  Will. 
III.  as  declared  papists  incapable  of 
purchasing  lands,  and  merely  imposed 
an  oath  of  allegiance.  Am  to  the  further 


relief  since  giren  to  Roman  Catholic 
subjects,  see  the  notes  to  Vol.  I.  pp. 
230,  368,  and  the  note  to  p.  257  of 
the  present  volume. 

(12)  See  oii/ff,  ch^ter  1,  and  the 
notes  thereto.  ' 
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by  whom  and  to  whom  it  was  transferred ;  or,  with  regard 
to  the  subject  matter,  as,  what  the  thing  transferred  consist- 
ed of;  or  lastly,  with  relation  to  the  mode  and  quality  of 
the  transfer,  as,  for  what  period  of  time  (or,  in  other  words, 
for  what  estate  and  interest)  the  conveyance  was  made. 
The  legal  evidences  of  this  translation  of  property  are  called 
the  common  assurances  of  the  kingdom;  whereby  every 
man's  estate  is  assured  to  him,  and  all  controversies,  doubts, 
and  difficulties  are  either  prevented  or  removed. 

These  common  assurances  are  of  four  kinds : — 1 .  By  mat-  The  common 

J  aMuntnces  are 

ter  in  jMzw,  or  deed ;  which  is  an  assurance  transacted  be- of  four  kinds  — 
tween  two  or  more  private  persons  in  pais,  in  the  country;  ^-^y^**^** 
that  is,  (according  to  the  old  common  law)  upon  the  very 
«pot  to  be  transferred.     2.  By  matter  of  record,  or  an  a&-  J^^^ri^'*"*'  *' 
surance  transacted  only  in  the  king's  public  courts  of  re- 
cord.   3.  By  special  custom,  obtaining  in  some  particular  s-  By  special 
places,  and  relating  only  to  some  particular  species  of  pro- 
perty.   Which  three  are  such  as  take  effect  during  the  life 
of  the  party  conveying  or  assuring.    4.  The  fourth  takes  no  ^  By  d«vUe. 
effect  till  after  his  death ;  and  that  is  by  devise,  contained 
in  his  last  will  and  testament.    We  shall  treat  of  each  in  its 
order. 
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CHAPTER   XX. 


OF  ALIENATION   BY  DEED. 


Of  deeds. 


I.  A  deed  in  a 
writinK  sealed 
and  delivered 
by  the  parties. 


In  treating  of  deeds  I  shall  consider,  first,  their  general  na- 
ture ;  and,  next,  the  several  sorts  or  kinds  of  deeds,  with 
their  respective  incidents.  And,  in  explaining  the  former, 
I  shall  examine,  first,  what  a  deed  is  ;  secondly,  its  requi- 
sites ;  and  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered 
by  the  parties  (a).  It  is  sometimes  called  a  charter,  carta, 
from  its  materials  ;  but  most  usually,  when  applied  to  the 
transactions  of  private  subjects,  it  is  called  a  deed,  in  Latin 
factum,  KQT  c^oxviv,  because  it  is  the  most  solemn  and  au- 
thentic act  that  a  man  can  possibly  perform,  with  relation 
to  the  disposal  of  his  property ;  and  therefore  a  man  shall 
always  be  estopped  by  his  own  deed,  or  not  permitted  to 
aver  or  prove  any  thing  in  contradiction  to  what  he  has  once 
so  solemnly  and  deliberately  avowed  (6).  If  a  deed  be 
made  by  more  parties  than  one,  there  ought  to  be  regularly 
as  many  copies  of  it  as  there  are  parties,  and  each  should 
be  cut  or  indented  (formerly  in  acute  angles  instar  dentium, 
like  the  teeth  of  a  saw,  but  at  present  in  a  waving  line)  on 
the  top  or  side,  to  tally  or  correspond  with  the  other ;  which 
deed,  so  made,  is  called  an  indenture.  Formerly,  when 
deeds  were  more  concise  than  at  present,  it  was  usual  to 
write  both  parts  on  the  same  piece  of  parchment,  with  some 
word  or  letters  of  the  alphabet  written  between  them; 
through  which  the  parchment  was  cut,  either  in  a  straight  or 
indented  line,  in  such  a  manner  as  to  leave  half  the  word  on 
I  *  296  ]    *one  part  and  half  on  the  other.     Deeds  thus  made  were  de- 


ludentuies. 


(a)  Co.  Lite.  171. 


(b)  Flowd.  434. 
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tiominated  syngrapha  by  the  canonists  (c) ;  and  with  us  cAt- 
rographay  or  hand-writings  (c{);  the  word  cirographum  or 
cyrographum  being  usually  that  which  is  divided  in  making 
the  indenture :  and  this  custom  is  still  preserved  in  making 
out  the  indentures  of  a  fine,  whereof  hereafter.  But  at 
length  indenting  only  has  come  into  use,  without  cutting 
through  any  letters  at  all;  and  it  seems  at  present  to  serve 
for  little  other  purpose,  than  to  give  name  to  the  species  of 
the  deed.  When  the  several  parts  of  an  indenture  are  in- 
terchangeably executed  by  the  several  parties,  that  part  or 
copy  which  is  executed  by  the  grantor  is  usually  called  the 
original^  and  the  rest  are  counterparts :  though  of  late  it  is 
most  frequent  for  all  the  parties  to  execute  every  part ;  which 
renders  them  all  originals.  A  deed  made  by  one  party  only  Deeds-poii. 
is  not  indented,  h\xi  polled  or  shaved  quite  even  ;  and  there- 
fore called  a  deed-poll,  or  a  single  deed  (e). 

II.  We  are  in  the  next  place  to  consider  the  requisites  of  ^JrOf  ihere- 
a  deed.    The  first  of  which  is,  that  there  be  persons  able  3©ed— 

,  ,  ,.,/.•  ,1-  Proper  par- 

to  contract  and  be  contracted  with  tor  the  purposes  intend-  uea.  andapro- 

11111  11  1-  1-  11      P*'  ■uhjject- 

ed  by  the  deed :  and  also  a  thing,  or  subject-matter  to  be  matter. 
contracted  for;  all  which  must  be  expressed  by  sufficient 
names  (/).     So  as  in  every  grant  there  must  be  a  grantor,  a 
grantee,  and  a  thing  granted ;  in  every  lease  a  lessor,  a  les- 
see, and  a  thing  demised. 

Secondly,  the  deed  must  be  founded   upon  good  and  s- a  good  and 
sufficient  consideration  (I).      Not   upon  an  usurious  con- sideration. 

(c)  Lyndew.  L  1, 1. 10,  c.  1.  (e)  Ibid. ;  Litt.  s.  371,  372. 

(d)  Mirror,  c.  2,  s.  27.  (/)  Co.  litt.  35. 

(1)  A  consideration,  (in  the  legal  judged  to  bind  the  party,  without 

sense  of  that  word,)  it  has  sometimes  examining  upon  what  consideration 

been  said,  is  not,  for  all  purposes,  they  were  made.     In  the  deed  is  a 

essentially  necessary  to  the  ralidityof  sufficient  consideration,  viz.  the  wiU 

a  deed.     In  Sharington  t.  Strotton,  of  the  party  who  made  it."    (And  see 

(1  Flowd.  308  b,)  it  was  observed.  Marquis  ofNormanby  y.  Duke  qfDe- 

arguendo,  and  not  denied,  that  "be-  vonthire,  2  Freem.  216;   Pittatu  y. 

cause  words  are  oftentimes  spoken  mcrop,  3  Burr.  1670,  which  last  case, 

unadTisedly,  the   law  has  proyided  howerer,  has  been  impeached ;  see 

that  a  contract  by  words  shall  not  Tate T,IRibertf2\eB,2\Ln,  117 ;  Vez 

bind,  without  a  consideration.     But  y.£^N«ry,  dVes.  143;  Ran^v.Hughee, 

deliberation  necessarily  accompanies  7  T.  R.  350,  n.  See  also  the  two  next 

the  making  and  completion  of  deeds,  notes.)    To  the  same  effect,  our  au- 

for  which  reason  they  are  received  as  thor  observes  in  pp.  445,  446,  poet, 

a  lien  final  to  the  party,  and  are  ad-  that,  although  it  be  a  general  rule 


con- 
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tract  (^)  (2);  nor  upon  fraud  or  collusion,  either  to  deceive 
purcbasors  bo7idJide(h)y  or  just  and  lawful  creditors  (t) ;  any 

(ff)  Stat.  13  Eliz.  c.  8.  (A)  SUt.  27  Eliz.  c.  4. 

(0  SUt.  13  Eliz.  c.  5. 


that  a  consideration  is  absolutely  ne- 
cessary to  the  fonning  of  a  contract, 
and  that  a  nudum  ptictum  is  totally 
▼oid  in  law,  and  a  man  cannot  be  com- 
pelled to  perform  it ;  yet,  if  he  has 
entered  into  a  Tolontary  bond,  or 
given  a  promissory  note,  he  shall  not 
be  allowed  to  aver  the  want  of  consi- 
deration in  order  to  evade  the  pay- 
ment ;  for,  every  bond,  from  the  so*- 
lemnity  of  the  instrument,  and  every 
note,  from  the  subscription  of  the 
drawer,  carries  with  it  an  internal  evi- 
dence of  a  good  consideration.  Courts 
of  justice  will,  therefore,  support 
them  both,  at  agamtt  the  contractor 
hinuefft  but  not  to  the  prejudice  qf 
credUore.  That  guaranties  must  not 
only  be  made  on  good  consideration 
in  order  to  be  binding,  but  that  such 
consideration  m'ust  appear  on  the  face 
of  the  instrument,  see  poet^  the  note 
to  Vol.  III.  p.  157. 

(2)  Whenever  a  fair  inference  arises, 
either  of  ignorance  on  the  one  side 
as  to  the  extravagant  nature  of  the 
•  transactions,  or  of  undue  influence  on 
the  other  part,  no  conveyances  ob- 
tained from  a  distressed  party,  (  whose 
urgent  necessities  render  him  hardly 
a  free  agent,)  can  be  supported  as 
more,  at  the  utmost,  than  securities 
for  any  balance  which  may  be  truly 
due  on  the  account  between  the  par- 
ties. {Wharton  v.  May^  5  Ves.  70.) 
And  though  in  the  case  just  cited  it 
was  held,  that  poet  obit  bonds  were 
not  liable  to  impeachment,  on  the 
ground  of  usury ;  and  it  is  not  of  ne* 
cessity  that  poet  obit  bonds  must  be 
affected,  merely  by  showing  that  the 
money  might  have  been  procured  on 
more  reasonable  terms ;  (Curling  v. 
Marquie  Towneend,  19  Ves.  634;) 
still,    such    dealings  are  discounte- 


nanced in  equity,  (Barl  ^f  Cheeter- 
fieldy.  Janeenf  1  Atk.  347,  353,)  and, 
on  grounds  of  public  policy,  will  be 
very  strictiy  examined;  great  inade- 
quacy of  consideration  may,  of  itself, 
in  such  cases  be  sufficient  to  induce  a 
court  to  presume  oppression.  {Darley 
V.  Singleton,  Wightwick,  29 1  Crowe 
V.  BeUard,  1  Ves.  jun.  220.) 

To  expectant  heirs,  the  Court  of 
Chancery  seems  to  have  extended  a 
degree  of  protection,  almost  approach- 
ing to  a  declaration  of  their  incapa- 
city to  bind  themselves  by  any  con* 
tract  as  to  their  expectancies.  (Pea- 
cock V.  EfMme,  16  Ves.  514;  Mareaek 
V.  Reevee,  6  Mad.  109 ;  Gwynne  v. 
Heatonf  1  Browne,  9.)  And  although 
a  sale  by  an  expectant  heir  of  a  rever- 
sion (which  is  as  much  property  as 
an  estate  in  possession)  may  be  sup- 
ported if  the  transaction  was  a  fair 
one:  (Shelley  v.  JVosA,  3 Mad.  236; 
Headen  v.  Soeher,  M'Clel.  & Yoonge, 
91 :)  yet,  if  the  particulars  of  a  sale 
by  auction  disclose  that  the  vendor  is 
a  young  man  about  to  raise  money  on 
post  obit  bonds,  and  that  the  sale  is 
to  take  place  without  a  reserve  of  any 
bidding  on  the  part  of  the  vendor,  the 
purchaser  will  have  great  difficulty,  at 
all  events,  in  supporting  the  transac- 
tion. (Fbx  V.  Wriffhi,  6  Mad.  112.) 
It  has  been  doubted,  (in  Wood  v. 
Abrey,  3  Mad.  422,)  whether  the 
principle  was  sound,  according  to 
which  the  purchasers  of  vested  rever- 
sions have  been  compelled  to  prove 
the  fairness  of  the  price  they  paid,  or 
to  reconvey  the  property  purchased : 
this  rule,  however,  seems  to  be  estab- 
lished by  a  series  of  decisions.  (Gow- 
Umd  V.  DeFariaf  17  Ves.  24.)  A/or- 
tiorit  where  a  person  has  dealt  with 
an   heir  apparent  for  interests  not 
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of  which  bad  considerations  will  vacate  the  deed,  and  sub- 
ject such  persons,  as  put  the  same  in  ure,  to  forfeitures,  and 
oilten  to  imprisonment.  A  deed  also,  or  other  grant,  made 
without  any  consideration,  is,  as  it  were,  of  no  effect ;  for  it 
is  construed  to  inure,  or  to  be  effectual,  only  to  the  use  of 
the  grantor  himself  (A)  (3).    The  consideration  may  be  either 

(k)  Perk.  s.  533. 


veiied,  but  conititatmg  a  bare  ezpec-  (2  Ves.  jnn.  144|)  that  courts  of  equity 
tancy,  it  does  not  rest  with  the  heir  consider  the  holder  of  an  nsnrions  in- 
to show  that  the  baif^ain  was  unrea-  stnunent  as  a  creditor  for  the  sum  ac- 
Bonable  ;  but  the  ontit  lies  on  the  tually  adyanced  by,  and  fairly  due  to 
other  party  to  show  that  it  was  rea-  him,  an  exception  must  be  made  in 
sonable.  (Davi*  ▼.  7^  Duke  qfMarl-  cases  where  the  creditor  beoomesbank- 
boroughf  2  Swanst.  139 ;  and  see  rupt ;  there,  the  security  (if  not  a  ne* 
1  HoTenden  on  Frauds,  chap.  14.)  gotiable  one,  and  actually  in  the  hands 

When  an  annuity  is  set  aside  upon  of  an  indorsee  for  Tsluable  considera- 

equitable  grounds,  it  is  obyiously  just  tion  without  notice,)  is  cut  down  alto- 

that  the  applicant  should  return  the  gether.  (Bjp  parte  Sk^,  2  Yes.  sen. 

consideration  he  actually  receiyed  for  489 ;  Ben^eid  y.  Sohmona,  9  Yes.  84  ; 

the  gnnt,{Jguilary»AffuUar,b  Mad,  Bs  parte  Scrivener ,  3  Yes.  &  Bea. 

416  ;  Low  y.  JBarehard,  8  Yes.  136;  14.)    But  the  statute  of  58  Geo.  III. 

Shove  y.  Webb,  I  T.  R.  735  ;  Scar-  c.  93,  in  order  to  afford  relief  to  bond 

field  y.  Gowhmd,  6  East,  241 ;  and  fide  holders  of  negotiable  securities, 

see  the  additions  to  Mr.  Christian's  who  took  them  without  notice  that 

next  note.)    But,  in  the  case  of  /to-  they  were  tainted  with  usury,  enacts, 

berta  y.   G^,  (4  Bam.  &  Aid.  92,)  that,  in  such  hands,  the  securities 

a  rule  was  granted,  calling  upon  the  shall  not  be  yoid. 

plaintiff  to  show  cause  why  the  judg-  (3)  Mr.  Christian,  in  his  note  upon 

ment  entered  upon  a  warrant  of  at-  the  text,   says,  *'  this  I  conceiye  is 

tomey,  and  the  execution  thereof,  only  true  of  a  bargain  and  sale ;  for 

should  not  be  set  aside,  and  the  war-  *  herein  it  is  said  to  differ  from  a  gift, 

rant  of  attorney  be  deliyered  up  to  be  that  this  may  be  without  any  conside- 

cancelled,  on  the  ground  of  utury.  ration  or  cause  at  all ;  and  that  hath 

The  plaintiff  showed  for  cause,  that,  always  some  meritorious  cause  moy- 

eyen  if  the  court  were  satisfied  of  the  ing  it,  and  cannot  be  without  it.' 

usury,  they  could  not  set  aside  the  Shep.  Touch.  221.     But  otherwise  a 

judgment  and  direct  the  security  to  yoluntary  conyeyance  is  good  both  in 

be  canceUed,  except  upon  the  terms  law  and  equity.  Tr.  of  Eq.  b.  1,  c.  5, 

that  the  party  should  repay  the  money  s.  2.'' 

actually  adyanced  with  legal  interest.  [A  court  of  equity  will  not  annul 

But  the  Judges,  Bailey,  Holroyd,  and  donations — and  the  principle  applies 

Best,  said,  ''  we  cannot  impose  such  a  fortiori  to  bargains — merely  because 

terms ;  the  instrument  is  yoid :  it  is  they  are  improvident,  and  such  as  a 

not  good  at  law :  the  construction  and  wise  man  would  not  haye  made,  or  a 

practice  of  this  court  haye  been  dif-  man  of  nice  honour  would  not  haye 

ferent  from  that  suggested.*'  accepted ;  (Huguenin  y.  Baeeley,  14 

And  to  the  generality  of  the  dictum  Yes.  290 ;  Fox  y.  Mackreth,  2  Br. 

in  the  JDuke  qf  Bolton  y.  WiUiame,  420 ;)  bu(,  whilst  disclaiming  such  a 
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a  good  or  a  valuable  one.     A  good  consideration  is  such  as 
that  of  blood|  or  of  natural  love  and  affection^  when  a  man 


jurisdictiony  the  court  will  look  upon 
luch  transactionB  with  a  jealous  eje ; 
and  if  it  see  the  smalleat  apeck  of  im- 
poaitioUf  the  least  scintilla  of  fraud, 
will  interpose.  (  GarMde  y.  Itkertoood^ 
I  Br.  560;  Goddard  t.  CarliMU,  9 
Price,  183;  Tum/er  ▼.  Harvey ^  Ja- 
cob's  Rep.  178.)  In  all  cases  where 
the  gift  is  immoderate,  and  bears  no 
proportion  to  the  circumstances  of  the 
giyer ;  mH  modut  nan  adhibetur,  uH 
mm  rrfertur  ad  faeuitateti  and  the 
girer  is  a  weak  man,  liable  to  be  im- 
posed upon;  a  court  of  equity  will 
strictly  examine  the  conduct  of  the 
persons  in  whose  favour  such  gift  is 
made ;  and  if  the  court  see  that  any 
arts  or  stratagems,  or  any  undue  means 
whateyer,  have  been  used  to  procure 
the  gift,  it  will  and  ought  to  inter- 
pose. {Bridffman  y.  Green,  Wilmot's 
Notes,  61 ;  White  y.  Small,  2  Cha. 
Ca.  103 ;  Ayhoard  y.  Kearney,  2  Ball 
&  Beat.  472 ;  Monteeqmeu  y.  Sandye, 
18  Ves.  313;  Wood  y.  Doumee,  18 
Ves.  127 ;  Hylton  y.  Morgan,  2  Yes. 
sen.  550.) 

[Of  course,  where,  in  Lord  Hard- 
wicke's  language,  (in  Ckeeterfield  y. 
Janton,  2  Ves.  sen.  155,)  *'  fraud  is 
apparent  from  the  intrinsic  nature  and 
subject  of  the  transaction,'*  equity  will 
not  hesitate  to  rescind  it :  even  habits 
of  intoxication,  though  not  carried 
to  an  excess  amounting  to  absolute 
incapacity,  may  lay  a  ground  for 
strict  examination,  whether  an  in- 
strument executed  by  a  party  so  open 
to  imposition,  does  not,  in  itself, 
contain  eyidence  that  advantage  was 
taken  of  those  habits :  {Say  y.  Bar- 
wiek,  1  Ves.  8c  Bea.  199 ;  Cook  y. 
dayworth,  18  Ves.  16 ;  Damnage  y. 
White,  1  Swanst.  150  ;  Mountain  y. 
Bewnet,  1  Cox,  353 :)  and  where  a 
man  entitled  to  an  estate  under  his 
father's  wiU,  subject  to  hprovieo,  that 
if  he  sold  it  within  twenty-fiye  years. 


half  the  purchase  money  should  go  to 
his  brother,  agreed  within  that  time 
to  sell  it,  and  afterwards  pleaded  in- 
toxication as  a  ground  for  refusing  to 
execute  the  agreement.  Lord  Hard- 
wicke  relieyed  him,  because  the  con- 
tract was  palpably  unreasonable ;  as 
the  yendor  was,  in  eifect,  parting  with 
his  patrimony  for  one  half  its  yalne, 
eyen  supposing  the  purchaser  had 
agreed  to  pay  its  full  worth.  {Fkme  y. 
Fame,  dted  in  2  Ves.  sen.  307 ;  Revdi 
y.  Huuey,  2  BaU  fc  Beat.  287.) 

[And  though  the  pecuniary  consi- 
deration for  family  arrangements  yritfa 
respect  to  property  will  not  be  rigidly 
scrutinised;  {Ntmnr,  Wilemore,  8  T. 
R.  529 ;  Davey  y.  Baynian,  6  East, 
273 ;  Copie  y .  Middleton,  2  Mad.  430 ;) 
but  it  will  be  borne  in  mind  that  there 
may  be  other  considerations,  besides 
mere  pecuniary  ones,  which  maj  make 
such  arrangements  conduciye  to  the 
best  interests  of  all  parties :  {Sttgnitom 
y.  Sttgpilton,  1  Atk.  9  ;  Myddletom  y. 
LordKenyon,  2  Ves.  jun.  410  ;  T\ped- 
dell  y.  Tweddell,  1  Turn.  &  Russ.  13 ; 
Froyeel  y.  Llewellyn,  9  Price,  123 ;) 
still,  satisfactory  eyidence  will  be  re- 
quired to  show  that  there  has  been  no 
undue  influence,  or  fraud,  in  the  case ; 
(HotehkU  y.  Dickaon,  2  BUgh,  348 ; 
Carpenter  y.  Herriot,  1  Eden,  340 ; 
Gordon  y.  Gordon,  3  Swanst.  463 ;) 
and  it  will  be  thought  (to  speak  of  it 
in  the  mildest  terms)  a  suspicious  and 
doubtful  transaction,  if  an  unde  ob- 
tain from  a  nephew  any  gift  or  ad- 
yantage,  upon  an  inducement  held 
out  to  the  nephew,  that,  to  consent 
to  it,  will,  ultimately,  be  for  his  bene- 
fit, but  without  any  security  for  the 
performance  of  such  engagement,  or 
any  proyision  against  the  caprice  or 
change  of  opinion  of  the  uncle :  such 
a  transaction,  if  unsupported  by  other 
circumstances,  cannot  stand.  (Datretm 
V.  Maetey,  1  BaU  &  Beat.  235.) 
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grants  an  estate  to  a  near  relation^  being  founded  on' mo- 
tives of  generosity,  prudence,  and  natural  duty;  a  valuable 
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[Howerer,  to  justify  the  peculiar 
interfierenoe  of  equity  in  ftunnlling 
a  deed  or  agreement,  there  must  be 
some  tuManiiai  ground  for  supposing 
fraud  stated  and  proved ;  the  old  age 
of  the  party  alone  will  not  justify  a 
presumption  that  he  was  imposed 
upon ;  {Lewis  ▼.  Pead,  I  Ves.  jun. 
19 ;)  though  that  circumstance  may 
be  of  some  weight  in  estimating  the 
fairness  of  the  transaction.  (Griffiths 
▼.  Bobertif  3  Mad.  192.)— Ed.] 

Mr.  Christian  adds,  *'  it  has  been 
decided,  that  a  Tolnntary  settlement 
of  lands  made  in  consideration  of  na- 
tural love  and  affection,  even  as  a 
prorision  for  the  nearest  relations, 
parents,  or  children,  is  void  as  against 
a  subsequent  purchaser  for  a  valuable 
consideration,  although  such  pur- 
chaser had  notice  of  the  prior  settle- 
ment. (9  East,  59.)" 

[The  statute  of  27  Eliz.  c.  4,  enacts, 
that  all  conyeyances  of  real  estate  made 
with  intent  to  deceive  or  defraud  /mr- 
chaaers  shall  be  void :  and  in  the  con- 
struction of  this  act  it  is  now  finely 
held,  that  every  voluntary  conveyance 
is  fraudulent  as  against  a  subsequent 
purchaser  for  valuable  consideration. 
{Buckle  V.  mtehell,  18  Yes.  110; 
Metcalfe  v.  Ptdvertqft,  1  Ves.  &  Bea. 
183.)  And  a  court  of  equity,  it  has 
been  said,  will  not  enter  into  the  ade- 
quacy of  Uie  consideration  paid  by  the 
purchaser,  {Buttock  v.  Sadler^  Ambl. 
766,)  unless  it  be  so  small  as  to  be 
palpably  fraudulent :  {Upton  v.  Basset f 
Cro.  Eliz.  445  ;  Metcalfe  v.  Puher- 
tqff,  1  Ves.  &  Bea.  184  ;  TheSadlers* 
ConqMuy  V.  Badcockf  2  Atk.  555  ; 
Seuithorpr.  Burgess^  i  Ves.  jun. 
92 :)  though,  if  an  estate  has  been 
collusively  sold  for  a  third  part  of  its 
value,  such  a  merely  colourable  trans- 
action will  not  avail,  either  at  law  or 
in  equity,  to  set  aside  a  previous  vo- 
luntary settlement.  (Doe  v.  Boutledge, 


Cowp.  712;  Maithews  v.  .FVotwr, 
1  Coz,  280 ;  Metcalfe  v.  Pulwrtqff, 

1  Ves.  &  Bea.  784.)  In  such  a  case, 
there  would  be  onJy  one  voluntary 
deed  against  another,  and  the  first 
must  prevail ;  the  illusory  considera- 
tion by  which  it  was  attempted  to 
bolster  up  the  latter,  so  far  from  aid- 
ing it,  would  only  be  a  badge  of  fraud 
and  stratagem,  which  could  entitle  it 
to  no  favour.  But,  where  the  purchase 
is  not  merely  colourable,  the  statute, 
according  to  the  construction  esta- 
blished by  repeated  decisions,  says, 
that  a  purchaser  who  has  notice  of  a 
voluntary  settlement,  has  notice,  not 
of  a  title,  but  of  a  nullity  and  a  fraud. 
The  purchaser,  to  be  sure,  cannot  in 
such  case  be  said  to  have  been  de- 
ceived ;  but  the  vice  of  the  transac- 
tion is,  that  the  voluntary  conveyance 
(if  at  all  maintainable)  might  have 
enabled  the  vendor  to  defraud  a  pur- 
chaser ;  the  policy  of  the  law  there- 
fore says,  every  such  conveyance  shall, 
as  against  purchasers  for  good  consi- 
deration, be  taken  to  have  been  made 
with  a  view  to  defraud.  {Buckle  v. 
Mitchell,  18  Ves.  110.) 

[However,  if  the  grantor  of  a  vo- 
luntary settlement  seek  to  get  rid  of 
it  by  a  sale  of  the  settled  estate,  and 
enter  into  a  contract  for  that  purpose, 
a  court  of  equity  wiU  not  enforce  the 
specific  performance  of  the  agreement 
for  sale  at  his  suit ;  {Smith  v.  Garland , 

2  Meriv.  123  ;)  though  it  wiU  decree 
such  performance  at  the  suit  of  the 
party  who  has  contracted  for  the  pur- 
chase. {Johnson  v.  Legardy  1  Turn. 
&  Russ.  264.) 

[If  a  conveyance  made  for  the  pur- 
pose of  giving  the  grantee  a  colourable 
qualification  of  any  kind — (as,  for  in- 
stance, to  kill  game,)  was  intended  to 
be  retained  by  the  grantor,  but  the 
grantee,  by  a  false  pretence,  gets  pos- 
session of  it ;  a  court  of  equity  will 
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consideration  is  such  as  money,  marriage,  or  the  like,  which 
the  law  esteems  an  equivalent  given  for  the  grant  (I) :  and 

(0  3  Rep.  83. 

neither  reitrain  him  from  making  nae  fected,  and  it  waa  not  prepared  for  a 
of  the  deed  at  law,  nor,  it  aeems,  the  particular   pvpoee,    wkiek  pwrpote 
heir  of  the  grantor  frt>m  setting  up  an  faik^  it  cannot  be  revoked  at  the 
ontetandtng  term  to  defeat  the  grant :  maker's  pleasure.  {WorraU'<t.  Jacob ^Z 
aa  against  the  grantor  himself,  who  Meriy.271;£^Mry.ulsAi0ei/,3Swanst. 
executed  such  a  deed   in  order  to  411;  Bo//oby.Bo//oii,  3  Swanst.414; 
enable  a  fraudulent  exhibition  to  be  Dot  ▼.  Kmght,  5  Bam.  &  Creaa.  691 ; 
made  of  it,  if  in  his  life-time  the  8  D.  &  R.  363,  5.  C ;  Barlow  y.  He- 
grantee  obtained  possession  of  the  tuage,  Free,  in  Chan.  211 ;  CU»erm§ 
deed,  no   countenance  from    equity  ▼.  CtowrtR^,  iyem.476;  BonyA/oiiT. 
could  be  claimed  by  a  grantor  who  Btmgkton^  1  Atk.  625.)  On  the  other 
had  lent  himself  to  a  purpose  con-  hand,  where  a  voluntary  deed  has 
trary  to  the  policy  of  the  law ;  and  he,  been  prepared,  in  contemplation  of  a 
possibly,  might  be  restrained  from  future  occasion  to  produce  it,  for  a 
setting  up  an  outstanding  term  to  de-  special  purpose  for  which  it  was  never 
feat  an  ejectment  brought  against  him.  required  to  be  used ;  and  when  it  has 
{BraeketHmry  ▼.  Braekenbwryf  1  Jac.  also  been  kept  in  the  hands  of  the 
&  Walk.  394.)  If  a  deed  be  compfo/e,  grantor,  without   ever   being   acted 
although  only  designed  to  give  a  co-  upon,  {Anhrohfu  v.  SmUh^  12  Yea. 
lourable  qualification,  the  party  ex-  45,)  a  court  of  equity  will  not  call 
ecuting  it  cannot  be  heard  to  allege  such  grant  into  operation:  the  nt- 
his  own  f^udulent  purpose  ;  he  is  most  it  will  do  will  be  to  retain  a  bill 
estopped  from  confining  the  opera-  brought  for  that  pnipose,  with  liberty 
tion  of  his  deed  within  the  limits  of  for  the  plaintiff  to  bring  an  action : 
his  intended  fraud.  {CwU  v.  Buieher,  and  where  this  was  permitted,  it  may 
2  Jac.  &  Walk.  572  ;  Birch  v.  Bla^  h&  inferred,  that,  if  he  were  to  sue- 
fraoe,  Ambl.  266;  CfurtU  v.  Perry ^  ceed  at  law,  he  would  not  be  restrained 
6  Yes.   747 ;    Wildbore  v.  Parker,  by  equity  from  proceeding  to  obtain 
Moseley,  125.)    But,  where  a  colour-  the  fruits  of  sudi  judgment :  though 
able  qualification  was  given  to  enable  that  point  haa  never,  it  is  believed,  yet 
a  person  to  sit  in  parliament,  who  called  for  decision.  {Cecily.  Bmteher, 
never  afterwards  became  a  candidate ;  2  Jac.  &  Walk.  578.) 
as  no  fimud  was  actually  committed         [A  deed,  undoubtedly,  may  have 
upon  the  law,  or  against  public  po-  been  executed  solely  in  contemplation 
licy,  the  grantee  was  restrained  from  of  a  particular  purpose,  which  fiuls  to 
suing  upon  the  deed ;  {Plaiamore  v.  take  effect,  yet  that  circumstance  may 
Stig^,  Coop.  253;)  it  having  also  not  be  sufficient  to  prevent  the  opera- 
been  executed  for  a  particular  purpose  tion  of  the  instrument.  For  instance, 
which  never  took  effect.  (JRoberte  v.  if  a  man  convey  the  whole  of  his  es- 
Roberte^  2  Bam.  &  Aid.  369 ;  Strat-  tate  in  trust  for  certain  uses  until  his 
fardw.  Powell,  1  Ball  &  Beat.  21.)  marriage,  and  then  die  before  mar- 
The  great  question  in  such  cases  is,—  riage,  any  previous  testamentary  dis- 
has  Uie  transaction  been  completed  ?  position  made  by  such  conveying  party 
(Cecil  V.   Batcher,  2  Jac.  &  Walk,  would  certainly  be  revoked;  and  it 
574.)    For,  although  a  deed  be  vo-  should  seem  his  heir  at  law  could  not 
luntary,  and  retained  in  the  maker's  successfully  contend,  that,  for  other 
own  custody,  yet,  if  it  be  once  per-  purposes,  the  instrument  was  inoffid- 
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is  therefore  founded  in  motives  of  justice.      Deeds  made 
upon  good  consideration  only,  are  considered  as  merely  vo- 


ousy  snpposiiig  the  usea  thereby  de-  convene  doea  not  hold.  A  deed  can- 
dared  went  to  exclnde  him :  if  they  not  be  supported  by  evidence  of  con- 
were  in  hia  favonr,  his  title  would  be  siderations  different  from  those  al- 
good gudeunque  vid,  {Earl qf  Lincoln  leged  in  it:  {Watt  t.  Grove,  2  Sch. 
T.  Roll,  Show.  P.  C.  155.)  &  Lef.  501 ;  Clarkion  v.  Hanvfay,  2 

[If  a  deed  be,  in  fact,  obtained  with-  P.  Wms.  204  :)  still,  notwithstanding 
out  consideration,  but  a  good  conside-  the  recital  of  a  deed  may  imply  no- 
ration  is  therein  expressed,  the  forms  thing  but  a  sale  for  a  pecuniary  con- 
of  proceeding  in  courts  of  common  sideration,  yet,  if  the  words  *'  natural 
law  do  not  admit  such  an  investigation  love  and  affection**  be  afterwards 
of  the  subject  as  will  enable  those  thrown  into  ihit  body  qf  the  deed,  and 
courts  to  do  justice;  for  it  is  to  be  the  parties  are  in  fact  related,  this  con- 
understood  as  a  general  proposition,  sideration,  so  introduced,  wiU  be  suf- 
(qualified  with  some  exceptions,  CoU  ficient  to  support  the  conveyance,  and 
Une  V.  Bkmtem,  2  Wils.  348,  351  ;  to  repel  any /irtiK^/ociff  suspicions  of 
Kerriwn  v.  Cole,  8  East,  236 ;  Ex  fraud  practised  against  the  vendor, 
parte  Bulmer,  13  Ves.  318  ;  Byne  v.  grounded  on  inadequacy  of  price ; 
Vwian,  5  Yes.  606,)  that  the  common  {Whalley  v.  Whalley,  1  Meriv.  446 ; 
law  will  not  allow  averments  of  matter  Filmer  v.  Gott,  7  Br.  P.  C.  70,  fol. 
dekon  a  deed,  to  modify  it  to  a  cer-  edit.;)  provided  it  can  be  satisfactorily 
tain  extent;  though  equity  not  only  shown  that  love  and  affection  did  really 
permits  an  alleged  consideration  to  make  a  part  of  the  consideration  for 
be  disproved  by  evidence  dekore,  but  the  conveyance.  But  the  case  would 
regulates  the  extent  of  relief  given  be  different  if  it  ^>peared,  that  until 
according  to  the  circumstances  of  the  the  bill  was  filed  to  set  aside  the  trans- 
case  :  whereas  a  court  of  law  must,  as  action,  the  defendant  never  thought 
a  general  rule,  either  entirely  establish,  of  the  consideration  of  love  and  affec- 
or  altogether  nullify  the  deed  :  {Watt  tion,  but  always  deemed  himself,  and 
▼.  Grove,  2  Sch.  8c  Lef.  501 :)  an  ex-  professed  to  be,  a  mere  purchaser; 
ception  must  be  made  as  to  anmtiiy  and  the  presumption  against  him 
deede ;  if  these  are  defective,  under  would  be  still  stronger,  if  the  consi- 
the  4th  sec.  of  the  annuity  act  of  53  deration  of  blood  was  not  set  up  by  his 
Geo.  III.  c.  141,  courts  of  conmion  answer,  but  was  an  alter  thought,  sug- 
law  have  a  discretionary  power  to  im-  gested  by  the  ingenuity  of  counsel  at 
pose  terms,  upon  which  alone  the  the  hearing.  {Whalley  v.  Whalley, 
deeds  will  be  set  aside.  {Barber  v.  3  Bligh,  13,  15.) — Ed.] 
Gameon,  4  Bam.  &  Aid.  286 ;  Gor-  Mr.  Christian  further  adds,  ''  if  a 
ton  V.  Chan^meye,  1  Bingh.  301 ;  8  person  is  indebted  at  the  time  of  mak- 
Moore,  302,  8,  C. ;  Girdleatone  v.  ing  a  voluntary  grant,  or  becomes  so 
Allan,  1  Bam.  &  Cress.  64  ;  2D.  soon  afterwards,  it  will  be  considered 
&  R.  150,  8.  C. ;  and  see  the  last  fraudulent  and  void  with  respect  to 
note.)  creditors,  under  the  13  Eliz.  c.  5." 

[It  is  to  be  observed,  that,  although         [The  statute  of  1 3  EUs.  c.  5 ,  declares 

a  deed  may,  in  equity,  be  impeached  all  gifts,  conveyances,  and  alienations 

by  averments  negativing  the  consi-  of  real  or  personal  estates,  whereby 

deration  therein    expressed,  yet,  it  ere(it/or«  may  be  delayed  or  defrauded, 

seems,  notwithstanding  what  was  said  void  as  against  such  creditors :  but, 

in  Bedel'e  cage,  {7  Rep.  133,)   the  judicial  interpretation  has  determined. 
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luntary^  and  are  frequently  set  aside  in  favour  of  creditors^ 
and  bona  fide  purchasors. 


that   creditors  whose  demands  were         [The  statutes  of  13  Eliz.  c.  5,  and 
existing  at  the  time  of  the  transaction     of  27  Eliz.  c.  4,  are  both  directed  to 
are  alone  intended  by  the  statute ;  and     the  same  general  end, — the  preTention 
that  a  voluntary  conyeyance,  or  a  set-     of  fraud  :   the  great  distinction  be- 
tlement  made  qfter  marriagef  (which     tween  them  is,   that  the   former  is 
is  considered  Toluntary,   see  tf|/Via,)     specially  designed  for  the  reUef  of 
will  be  maintained  against  subsequent     ereditan,  the  latter  for  the  relief  of 
creditors,  provided  the  settlor  was  not    purehatert.    But  that  difference  goes 
indebted  at  the  time  he  made  such     no  further  than  this, — ^by  tbe  27th 
settlement,  and  was  not  a  traderwithin     Elix.  every  voluntary  oonveynnce  is 
the  purview  of  the  bankrupt  l^ws.     rendered  void  by  a  subsequent  pmr- 
(GlaisterY,  Hewer fS Yen.  200  ;  Bat'     ehaae    for    valuable     consideration; 
tenbee  v.  Farrif^ton,  1  Swanst.  113 ;     whilst  under  the  13th  Eliz.  a  voluntary 
Holhway  v.  MUlard,  1  Mad.  419;     conveyance  by  one  not  indebted  at  the 
Johfuon  V.  Legardt  Turn.  &  Russ.     time,  (more  especially  if  for  a  child  of 
293.)     This  general  rule,   however,     the  grantor,)  if  no  particular  evidence 
must  be  qualified  so  as  to  exclude  cases     or  badge   of  fraud  appears,  wiU   be 
of  fraud.     It  is  not  necessary  that  a    good  as  against  subsequent  eredUorg, 
man  should  be  actually  indebted  at     (Thumeend  v.  Windkam,  2  Yes.  sen. 
the  time  he  enters  into  a  voluntary     11.)  When  the  transaction  is  a  piivnte 
settiement,  in  order  to  stamp  it  with     one  between  the  parties  themselves, 
fraud ;  if  he  make  such  settiement  with     and  not  executed  in  pursuance  of  ante- 
a  view  to  his  becoming  indebted,  or    nuptial  articles,  (Hyitom  v.  Biteoe,  2 
engaging  in  trade,  it  is  equally  fraudn-     Ves.  sen.  308,)  no  post-nuptial  set- 
lent«  and  ought  to  be  set  aside.  (Stile-     tlement  can  be  sustained  as  against 
man  v.  A$hd<nen,  2  Atk.  480 ;  Tayhr    purchiuen:  for  the  contract  of  mnr- 
V.  Jonea,  2  Atk.  602  ;  Higinbotham  v.     riage  being  completed,  supplies  no 
Holme,  19  Ves.  92.)  valuable  consideration ;  (Bmwnoii/ v. 

[To  induce  a  court  of  equity  to  set  Thorp,  1  Yes.  sen.  27 ;  Randall  v. 
aside  a  settlement  as  being  fraudulent  Morgan,  12  Yes.  73;)  but  the  13th 
under  the  13  Eliz.,  the  complaint  Eliz.,  as  we  have  seen,  does  not  make 
must  be  made  by  a  creditor,  who  has  all  voluntary  settiements  or  convey- 
put  himself  into  a  situation  entitling  ances  void  as  against  eredUort;  but 
him  to  apply  for  the  aid  of  the  court,  merely  declares  frauduleni  settie- 
by  having  obtained  judgment  for  his  ments  void  against  their  claims.  (Hiw- 
debt,  and  showing,  that  by  'the  set-  fel  v.  Hammond,  1  Atk.  15  ;  /oner  v. 
tlement  he  is  defrauded  of  the  fruits  Boulter,  1  Cox,  294 ;  Chamleg  v. 
of  his  judgment;  (Colman  v.  Croker,  Lord  Dmuaney,  2  Sch.  &  Lef.  714  ; 
1  Yes.  jun.  161  ;)  for,  a  voluntary  set-  Hobbay.  Hull,  I  Cox,  446.)  A  poet- 
tiement  is  void  under  this  statute  only  nuptial  settlement,  or  conveyance  al- 
as against  creditors ;  to  the  extent  in  together  voluntary,  made  by  a  person 
which  it  may  be  necessary  to  deal  with  not  indebted  at  the  time,  it  has  already 
the  estate  settied  for  their  satisfaction,  been  stated,  is  good  against  future 
the  settiement  is  null;  satisfy  the  creditors  ;  and  the  trifling  debts  which 
creditors  and  the  settiement  stands,  every  housekeeper,  however  regular 
(CfurtU  V.  Price,  12  Yes.  103  ;  Band  in  his  accounts,  must  necessarily  have, 
V.  CartwrigKt,  2  Freem.  183;  Bx  will  not  raise  a  presumption  of  fraud ; 
parte  Bell,  1  Glyn  &  Jameson,  284.)     that    must    depend  upon    the    &et 
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Thirdly,  the  deed  must  be  toritten,  or  I  presume  ininted.  s-  writing  on 

,■',  '.»  ^'  paper  or  pucn' 

for  it  may  be  in  any  character  or  any  language ;  but  it  must  ^^^*J^y 
be  upon  paper  or  parchment.  For  if  it  be  written  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  (m).  Wood 
or  stone  may  be  more  durable,  and  linen  less  liable  to  ra- 
sures ;  but  writing  on  paper  or  parchment  unites  in  itself, 
more  perfectly  than  any  other  way,  both  those  desirable 
qualities :  for  there  is  nothing  else  so  durable,  and  at  the 
same  time  so  little  liable  to  alteration ;  nothing  so  secure 
from  alteration,  that  is  at  the  same  time  so  durable.  It 
must  also  have  the  regular  stamps  imposed  on  it  by  the  se- 
veral statutes  for  the  increase  of  the  public  revenue ;  else  it 
cannot  be  given  in  evidence.  Formerly,  many  conveyances 
were  made  by  parol,  or  word  of  mouth  only,  without  writing; 
but  this  giving  a  handle  to  a  variety  of  frauds,  the  statute 
29  Car.  II.  c.  3  (4),  enacts,  that  no  lease,  estate  or  in- 

(m)  Co.  Litt.  229  ;  F.  N.  B.  122. 


whether  he  was,  or  was  not,  then  in  equitable  grounds,  in  contradiction  to 

insoWent  circumstances.     (Liuh  t.  this  positive  enactment.    The  earUest 

Wilkin$on,  5  Ves.  387.) — Ed.]  case  of  the  kind  appears  to  have  been 

Mr.  Christian  proceeds,  **  And  if  a  that  of  Faxerqft  y.  Lytier,  (Colics'  P. 
person  makes  a  voluntary  grant,  and  C.  108.)  By  the  highest  tribunal  of 
afterwards  becomes  bankrupt,  whether  the  realm,  it  was  held  to  be  against 
he  was  indebted  or  not  at  the  time,  conscience  to  suffer  a  party  who  had 
it  will  be  void  by  1  Jac.  I.  c.  15  ;  and  entered  into  lands,  and  expended  his 
the  estate  granted  may  be  conveyed  money,  on  the  faith  of  a  parol  agree- 
by  the  commissioners  to  the  assignees  ment,  to  be  treated  as  a  trespasser ; 
for  the  benefit  of  the  creditors.  1  Atk.  and  for  the  other  party,  in  fraud  of 
93."  his  engagement,  (although  that  was 

[See  an/e,  p.  286,  note.    Although  only  verbal,)  to  enjoy  the  advantage 

a  voluntary  settlement  by  a  trader  who  of  the  money  so  laid  out.   This  deter- 

becomesbankrupt,isvoid  even  against  mination,  though  in  the  teeth  of  the 

creditors  who  became  such    subse-  act  of  parliament,  was  clearly  founded 

quently  to  the  settlement ;  still,  if  any  on  sound  abstract  principles  of  natural 

surplus  of  the  bankrupt's  estate  re-  justice  ;  and  confirmed  as  it  has  been 

main  after  payment  of  all  his  credi-  by  an  almost  daily  succession  of  analo- 

tors,  that  surplus  wiU  be  bound  by  gous  authorities,  it  is  not  now  to  be 

the  trusts  of  the  settlement.     {Bx  questioned. 

pvrt€  B$Uf  I  Glyn  &  Jameson,  284  ;  It  is  settled  also,  that  trusts  of  lands 

AnigneeM  qf  Gardiner  v.  Shaimonf  2  arising  by  implication,  or  operation  of 

Sch.  &  Lef.  228  ;  and  see  Rand  v.  law,   are   not  within  the  statute  of 

Cartwright,  2  Freem.  183.) — ^Ed.]  frauds  ;  if  they  were,  it  has  been  said, 

(4)  Courts  of  equity,  though  the  that  statute  would  tend  to  promote 

practice  has  been  lamented,  have  long  frauds  rather    than    prevent    them, 

been  in  the  habit  of  deciding,  upon  (Kotm^  v.  Peachy^  2  Atk.  256,  257 ; 
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4.  Sufficient 
and  legal  words 
propeny  dis- 
posed: 

[  ♦298  ] 
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terest  in  lands,  tenements,  or  hereditaments,  made  by  livery 
of  seisin,  or  by  parol  only,  (except  leases,  not  exceeding 
three  years  from  the  making,  and  whereon  the  reserved  rent 
is  at  least  two-thirds  of  the  real  valae,)  shall  be  looked  upon 
as  of  greater  force  than  a  lease  or  estate  at  will ;  nor  shall 
any  assignment,  grant,  or  surrender  of  any  interest  in  any 
freehold  hereditaments  be  valid ;  unless  in  both  cases  the 
same  be  put  in  writing,  and  signed  by  the  party  granting, 
or  his  agent  lawfully  authorised  in  writing. 

Fourthly,  the  matter  written  must  be  legally  and  orderly 
set  forth :  that  is,  there  must  be  words  sufficient  to  specify 
the  agreement  and  bind  the  parties;  which  ^sufficiency  must 
be  left  to  the  courts  of  law  to  determine  (n).  For  it  is  not 
absolutely  necessary  in  law,  to  have  all  the  formal  parts  that 
are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient 
words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  these  formal  and  orderly  parts  are  calculated  to  con- 
vey that  meaning  in  the  clearest,  distinctest,  and  most  effec- 
tual manner,  and  have  been  well  considered  and  settled  by 
the  wisdom  of  successive  ages,  it  is  prudent  not  to  de- 
part from  them  without  good  reason  or  urgent  necessity ; 
and  therefore  I  will  here  mention  them  in  their  usual  (o) 
order. 


(fi)  Co.  Litt.  225. 


(o)  Ibid.  6. 


WUU9  V.  WmU,  2  Atk.  71 ;  Amom^m. 
2  Ventr.  361.) 

The  statute  of  frauds  enacts,  that 
no  ag;reement  respecting  Isnds  shaU 
be  of  force,  unless  it  be  signed  by  the 
party  to  he  charged:  but  the  statute 
does  not  say  that  every  agreement  so 
signed  shaU  be  enforced.  To  adopt 
that  construction  would  be,  to  enable 
any  person  who  had  procured  another 
to  sign  an  agreementi  to  make  it  de- 
pend on  his  own  wiU  and  pleasure 
whether  it  should  be  an  agreement  or 
not.  Lord  Redesdale,  indeed,  has 
Intimated  a  doubt,  whether  in  any  case 
(not  turning  upon  the  fact  of  part 
performance)  an  agreement  ought  to 
be  enforced,  which  has  not  been  signed 
by,  or  on  behalf  of,  both  parties ; 


{Lawrenttmy.  Butler,  1  Sch.  &Lef.  20 ; 
O'Baurkew.  Pereival^  2  BaU  &  Beat« 
62 ;)  Lord  Hardwicke  and  Sir  Wm. 
Grant  held  a  different  doctrine ; 
(Baekhauee  t.  Mohmi^  3  Swanst.  435 ; 
#btpfo  T.  Freeman,  9  Ves.  354; 
Weetem  t.  Rumel,  3  Ves.  &  Bea.  192 ;) 
Lord  Eldon,  without  expressly  decid- 
ing the  point,  seems  to  haye  leaned  to 
Lord  Redesdale'sTiew  of  the  question ; 
(Huddleetone  v.  Biecoe,  11  Ves.  592 ;) 
and  Sir  Thomas  Plumer  wished  it  to 
be  considered  whether,  when  one  party 
has  not  bound  himself,  the  other  is 
not  at  liberty  to  enter  into  a  new 
agreement  mih  a  third  person.  (Mar^ 
tin  ▼.  mteheU,  2  Jac.  &  Walk. 
42S.) 
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1.  The  premises  may  be  used  to  set  forth  the  number  and  premiMt; 
names  of  the  parties,  with  their  additions  or  titles.     They 

also  contain  the  recital,  if  any,  of  such  deeds,  agreements, 
or  matters  of  fact,  as  are  necessary  to  explain  the  reasons 
upon  which  the  present  transaction  is  founded  ;  and  herein 
also  is  set  down  the  consideration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  of  the  grantor, 
grantee,  and  thing  granted  (p): 

2,  3.  Next  come  the  habendum  and  tenendum  (g).    The  habendum  ud 
ofBce  of  the  habendum  is  properly  to  determine  what  estate         *^ ' 
or  interest  is  granted  by  the  deed :  though  this  may  be  per* 
formed,  and  sometimes  is  performed,  in  the  premises.     In 

which  case  the  habendum  may  lessen,  enlarge,  explain,  or 

qualify,  but  not  totally  contradict  or  be  repugnant  to  the 

estate  granted  in  the  premises.    As,  if  a  grant  be  ^'  to  A.  and 

''  the  heirs  of  his  body,"  in  the  premises,  habetidum  "  to 

*^  liim  and  his  heirs  for  ever,"  or  vice  versd ;  here  A.  has  an 

estate-tail,  and  a  fe&-simple  expectant  thereon  (r).     But, 

had  it  been  in  the  premises  ^'  to  him  and  his  heirs,"  Aa* 

bendum  **  to  him  for  life,"  the  habendum  would  be  utterly 

void  (s)  ;  for  an  estate  of  inheritance  is  vested  in  him  before 

the  habendum  comes,  and  shall  not  afterwards  be  taken 

away  or  devested  by  it.    The  tenendum,  *'  and  to  hold,"  is 

now  of  very  little  use,  and  is  only  kept  in  by  custom.  It  was 

sometimes  formerly  *used  to  signify  the  tenure  by  which  the    [  *  299  ] 

estate  granted  was  to  be  holden;  viz,  "  tenendum  per  sermr» 

"  tium  militare,  in  burgagio,  in  libera  socagio,  ^c."     But, 

all  these  being  now  reduced  to  free  and  common  socage,  the 

tenure  is  never  specified.     Before  the  statute  of  quia  emp^ 

tores,  18  Edw.  I.,  it  was  also  sometimes  used  to  denote  the 

lord  of  whom  the  land  should  be  holden :  but  that  statute 

directing  all  future  purchasors  to  hold,  not  of  the  immediate 

grantor,  but  of  the  chief  lord  of  the  fee,  this  use  of  the  te* 

nendum  hath  been  also  antiquated  ;  though  for  a  long  time 

after  we  find  it  mentioned  in  ancient  charters,  that  the  tene* 

ments  shall  be  holden  de  capitalibtts  dominis  feodi  (t) ;  but 

as  this  expressed  nothing  more  than  the  statute  had  already 

provided  for,  it  gradually  grew  out  of  use, 

(jf)  See  Appendix,  No.  II.   s.  2,  23 ;  Cro.  Jac.  476. 

pag.  ▼.  («)  2  Rep.  23  ;  8  Rep.  56. 

(q)  Ibid.  (/)  Appendix,  No.  I.    Madox.  For. 

(r)  Co.  Litt.  21  ;  2  Roll.  Rep.  19,  mnl.  pMiim. 
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reddendum, 


condition 


4.  Next  follow  the  terms  oF  stipulation^  if  any,  npon  which 
the  grant  is  made :  the  first  of  which  is  the  reddendum  or 
reservation,  whereby  the  grantor  doth  create  or  reserve  some 
new  thing  to  himself  out  of  what  he  had  before  granted,  as 
''  rendering  therefore  yearly  the  sum  of  ten  shillings,  or  a 
''pepper  com,  or  two  days'  ploughing,  or  the  like(tc)." 
Under  the  pure  feodal  system,  this  render,  reditus,  return, 
or  rent,  consisted  in  chivalry  principally  of  military  services; 
in  villenage,  of  the  most  slavish  offices ;  and  in  socage,  it 
usually  consists  of  money,  though  it  may  still  consist  of  ser- 
vices, or  of  any  other  certain  profit  (tr).  To  make  a  redden- 
dum good,  if  it  be  of  any  thing  newly  created  by  the  deed, 
the  reservation  must  be  to  the  grantors,  or  some,  or  one  of 
them,  and  not  to  any  stranger  to  the  deed  (x).  But  if  it  be 
of  ancient  services  or  the  like,  annexed  to  the  land,  then  the 
reservation  may  be  to  the  lord  of  the  fee  (y). 

5.  Another  of  the  terms  upon  which  a  grant  maybe  made 
is  a  condition  ;  which  is  a  clause  of  contingency,  on  the  hap- 
pening of  which  the  estate  granted  may  be  defeated  (5)  ;  as 
''  provided  always,  that  if  the  mortgagor  shall  pay  the  mor^ 

[  *300  ]    ''gagee  *500/.  upon  such  a  day,  the  whole  estate  granted 
''  shall  determine  ;''  and  the  like  {z), 

6.  Next  may  follow  the  clause  of  warranty  ;  whereby  the 
grantor  doth,  for  himself  and  his  heirs,  warrant  and  secure 
to  the  grantee  the  estate  so  granted  (a).  By  the  feodal  coik 
stitution,  if  the  vassal's  title  to  enjoy  the  feud  was  disputed, 
he  might  vouch,  or  call  the  lord  or  donor,  to  warrant  or 
insure  his  gift ;  which  if  he  failed  to  do,  and  the  vassal  was 
evicted,  the  lord  was  bound  to  give  him  another  feud  of  equal 
value  in  recompence  (ft).  And  so,  by  our  ancient  law,  if  be- 
fore the  statute  of  quia  emptares  a  man  enfeoffed  another  in 
fee,  by  the  feodal  verb  dedi^  to  hold  of  himself  and  his  heirs 
by  certain  services ;  the  law  annexed  a  wan*anty  (6)  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,  to  whom  the 
semces  (which  were  the  consideration  and  equivalent  for 


warranty ; 


(ti)  Appendix,  No.  II.  s.  i,  pag.  iii. 
(v)  See  pag.  41. 
(x)  Flowd.  13 ;  8  Rep.  71. 
(y)  Appendix,  No.  I.  pag.  i. 


(z)  Appendix,  No.  II.  a.  2,  pag.Tiii. 
(a)  Ibid.  No.  I.  pag.  i. 
(V)  Feud.  1.  2,  t  8  &  25. 


(5)  See  antet  chapter  10,  pp.  152 — 
162,  and  the  notes  thereto. 


(6)  See  on/e,  p.  5.3,  note. 
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the  gift)  were  originally  stipulated  to  be  rendered  (c).  Or 
if  a  man  and  his  ancestors  had  immemorially  holden  land 
of  another  and  his  ancestors  by  the  service  of  homage,  (whieh 
was  called  homage  auncestrel,)  this  also  bound  the  lord  to 
warranty  (d) ;  the  homage  being  an  evidence  of  such  a  feodal 
grant.  And^  upon  a  similar  principle,  in  case,  after  a  par- 
tition (7)  or  exchange  of  lands  of  inheritance,  either  party 
or  his  heirs  be  evicted  of  his  share,  the  other  and  his  heirs 
are  bound  to  warranty  (e),  because  they  enjoy  the  equiva- 
lent. And  so,  even  at  this  day,  upon  a  gift  in  tail  or  lease 
for  life,  rendering  rent,  the  donor  or  lessor  and  his  heirs  (to 
whom  the  rent  is  payable)  are  bound  to  warrant  the  title  (f). 
But,  in  a  feoffment  in  fee,  by  the  verb  dedi,  since  the  statute 
of  quia  emptore»y  the  feoffor  only  is  bound  to  the  implied 
warranty,  and  not  his  heirs  (g);  because  it  is  a  mere  per- 
sonal contract  on  the  part  of  the  feoffor,  the  tenure  (and  of 
course  the  ancient  services)  resulting  back  to  the  superior 
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(c)  Co.  litt.  384. 

(d)  Lite.  s.  143. 
(«)  Co.  Litt.  174. 


(/•)  Co.  Litt.  384. 
(g)  Ibid. 


(7)  See  aatef  p.  185,  note,  and  the 
eorrigenda  et  addenda  prefixed  to  this 
Tolume,  as  to  the  course  of  proceedings 
for  effecting  a  partition.  Every  parti- 
tion between  coparceners  has  annexed 
to  it  a  warranty  in  law ;  (1  Instit.  173 
b ;)  though,  in  other  deeds  of  partition, 
it  seems  there  is  no  implied  warranty, 
and  therefore  mutual  covenants  for 
title  ought  never  to  be  omitted  there* 
in.  But  in  every  exchange,  both  a 
condition  and  a  warranty  are  tacitly 
implied  ;  a  condition  of  re-entry,  and 
a  warranty  of  voucher  and  recom- 
pence.  Such  warranty,  however,  is 
special ;  and  upon  Toocher  by  force 
of  it,  a  man  shall  not  recover  other 
land  in  value,  but  that  only  which 
was  given  by  him  in  exchange.  And 
this  warranty  implied  by  laiw  runs 
only  in  privity  ;  for  none  shaU  vouch 
by  force  of  it  but  the  parties  to  the 
exchange  or  their  heirs,  and  no  as- 
signee. {Bueiard'e  raw,  4  Rep.  121 ; 
Provost  of  Eton  v.  Bishop  of  Winches- 


ter, 3  Wils.  490, 496.) 

The  transactions  of  partition,  and 
of  exchange  approximate  to  each  other, 
and  have  some  things  in  common,  but 
they  have  many  points  of  difference  : 
the  rule  as  to  warranty,  we  have 
seen,  is  not  precisely  the  same  in  both 
cases :  on  a  partition,  each  party  has 
what  was  previously  his  own  land, 
though  he  acquires  a  different  interest 
in  it;  on  an  exchange,  the  land  to 
which  each  party  had  previous  title  is 
parted  with,  and  new  lands  acquired : 
a  partition  may  be  enforced,  an  ex- 
change is  always  a  voluntary  act :  a 
mere  partition  does  not  revoke  a  pre- 
vious devise  of  the  undivided  interest, 
an  exchange  always  operates  a  revoca- 
tion ;  or  rather  a  will  made  before  the 
exchange  cannot  dispose  of  the  land 
received  in  exchange.  (Attorney 
General  v.  Hamilton,  1  Mad.  223 ; 
McQueen  v.  Fartiuhar,  11  Ves.  476 : 
Attorney  General  v.  Vigor,  8  Ves. 
281.) 
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Effect  of  the 
clause  of  war- 
ranty in  a  con- 
veyance. 


lord  of  the  fee.  And  in  other  forms  of  alienation,  gradually 
[  *  301  ]  introduced  since  that  statute,  ^no  warranty  whatsoever  is 
implied  (A) ;  they  bearing  no:  Bort  of  analogy  to  the  original 
feodal  donation.  And  therefore  in  such  cases  it  became 
necessary  to  add  an  express  clause  of  warranty  to  bind 
the  grantor  and  his  heirs;*  which  is  a  kind  of  covenant 
real,  and  can  only  be  created  by  the  verb  wcarrantizo  or 
warrant  (t). 

These  express  warranties  were  introduced,  even  prior  to 
the  statute  of  quia  emptores,  in  order  to  evade  the  strictness 
of  the  feodal  doctrine  of  non-alienation  without  the  consent 
of  the  heir.  For,  though  he,  at  the  death  of  his  ancestor, 
might  have  entered  on  any  tenements  that  were  aliened 
without  his  concurrence,  yet  if  a  clause  of  warranty  was 
added  to  the  ancestors  grant,  this  covenant  descending  upon 
the  heir  insured  the  grantee ;  not  so  much  by  confirming  his 
title,  as  by  obliging  such  heir  to  yield  him  a  recompence  in 
lands  of  equal  value  :  the  law,  in  favour  of  alienations,  sup- 
posing that  no  ancestor  would  wantonly  disinherit  his  next 
of  blood  (A) ;  and  therefore  presuming  that  he  had  received 
a  valuable  consideration,  either  in  land,  or  in  money  which 
had  purchased  land,  and  that  this  equivalent  descended  to 
the  heir  together  with  the  ancestor's  warranty.  So  that 
when  either  an  ancestor,  being  the  rightful  tenant  of  the 
freehold,  conveyed  the  land  to  a  stranger  and  his  heirs,  or 
released  the  right  in  fee-simple  to  one  who  was  already  in 
possession,  and  superadded  a  warranty  to  his  deed,  it  was 
held  that  such  warranty  not  only  bound  the  warrantor  him- 
self to  protect  and  assure  the  title  of  the  warrantee,  but  it 
also  bound  his  heir :  and  this,  whether  that  warranty  was 
lineal  or  collateral  to  the  title  of  the  land.  Lineal  war- 
ranty was,  where  the  heir  derived,  or  might  by  possibility 
have  derived,  his  title  to  the  land  warranted,  either  from 
or  through  the  ancestor  who  made  the  warranty :  as  where 
a  father  or  an  elder  son  in  the  life  of  the  father,  released  to 
the  disseisor  of  either  themselves  or  the  grandfather,  with 
warranty,  this  was  lineal  to  the  younger  son  (/).  Collateral 
wan*anty  was  where  the  heir's  title  to  the  land  neither  was, 
[  *  302  ]   nor  could  have  been,  derived  from  the  ^warranting  ance&- 


Lineal  war. 
ranty. 


CoUatend 
ranty. 


(A)  Co.  Litt.  102. 
(n  Utt.  s.  733. 


(k)  Co.  Litt.  373. 

(0  litt.  I.  703,  706,  707. 
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tor  (8) ;  as  where  a  younger  brother  released  to  his  father's 
disseisor,  with  warranty,  this  was  collateral  to  the  elder 
brother  (m).  But  where  the  very  conveyance  to  which  the 
warranty  was  annexed  immediately  followed  a  disseisin,  or 
operated  itself  as  such,  (as,  where  a  father  tenant  for  years 
with  remainder  to  his  son  in  fee,  aliened  in  fee-simple  with 
warranty,)  this,  being  in  its  original  manifestly  founded  on 
the  tort  or  wrong  of  the  warrantor  himself,  was  called  a 
warranty,  commencing  by  disseisin  ;  and  being  too  palpably 
injurious  to  be  supported,  was  not  binding  upon  any  heir  of 
such  tortious  warrantor  (n). 

In  both  lineal  and  collateral  warranty,  the  obligation  of  obligation  of 
the  heir  (in  case  the  warrantee  was  evicted,  to  yield  him  on thehefrT 
other  lands  in  their  stead)  was  only  on  condition  that  he 
had  other  sufficient  lands  by  descent  from  the  warranting 
ancestor (o).     But  though  without  assets,  he  was  not  bound 


(m)  litt.  f .  705,  707. 


(n)  Ibid.  8.  698,  702. 


(o)  Co.  Liu.  102. 


(8)  The  whole  doctrine  of  collateral 
warranty  seems  repugnant  to  plain 
unsophisticated  reason  and  justice ; 
and  even  its  technical  grounds  are  so 
obscure,  that  the  ablest  legal  writers 
are  not  agreed  upon  the  subject.  Sir 
Martin  Wright,  (in  his  Law  of  Ten- 
ures, 168,)  gives  the  foUowing  account 
of  the  matter.  "  A  tenant  could  not, 
either  by  the  feudal  or  common  law, 
alien  a  fee  that  was  not  of  his  own  ac- 
quisition, that  is  to  say,  a  fee  that  waa 
not  originally  conferred  upon  himself, 
but  that  came  to  him  by  descent,  with- 
out the  consent  of  the  heir,  qtUproxi' 
mta  erat  in  »ucee$8ione  collateraU; 
for,  though  the  law  trusted  an  ances- 
tor with  the  interest  of  his  own  tm' 
mediate  descendants,  yet,  he  could 
not  prejudice  the  next  coliateral,  who 
having  a  distinct,  though  remote  inter- 
est in  the  feudal  donation,  could  not 
be  deprived  of  it  but  by  an  act  of  his 
own.  This  manifestly  hints  the  foun- 
dation, and  partly  suggests  the  reason, 
of  collateral  warranty;  though  it  is 
not  easy  to  be  conceived  how  it  came 
to  pass,  that  the  concurrence  or  sim- 


ple consent  of  the  next  collateral, 
which  was  requisite  to  defeat  his  own 
hopes  of  succession,  should  sweU  up 
into  a  mean  to  defeat  even  estates  to 
which  such  collateral  could  have  no 
possible  hopes  of  succeeding." 

Chief  Baron  Gilbert,  (in  his  Treat, 
of  Tenures,  143,)  endeavours  to  ac- 
count for  the  doctrine  of  collateral 
vrarranty  in  a  different  manner.  He 
thinks  it  was  introduced  for  the  pur- 
pose of  quieting  (what  in  the  ^oo<f  oid 
timet  were  very  frequent)  disseisins. 
That  it  was  found  easier  to  compro« 
mise  with  an  ancestor  who  had  lost 
nothing,  than  with  a  party  to  whom 
*the  wrong  was  actually  done  ;  and  if 
the  disseisor  purchased  a  warranty 
from  such  ancestor,  the  disseisee  was 
either  bound  by  the  warranty,  or  com- 
pelled to  renounce  his  expectations 
from  the  relation  who  gave  it. 

Since  this  note  was  first  published, 
it  has  been  enacted  by  stat.  3  &  4 
Gul.  TV.  c.  74,  s.  14,  that  estates  tail, 
and  estates  expectant  thereon,  shall 
no  longer  be  barrable  by  warranty, 
but  by  simpler  means. 
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to  Misure  the  title  of  another,  yet  incase  of  lioeal  warranty, 
whether  assets  descended  or  not,  the  beir  was  perpetually 
barred  from  claiming  tbe  land  himself;  for  if  he  could  suc- 
ceed in  such  claim,  he  would  then  gain  assets  by  descent,  (if 
be  had  tliem  not  before,)  and  must  fulfil  tbe  warranty  of 
his  ancestor :  and  the  same  rule  (p)  was  with  less  justice 
adopted  also  in  respect  of  collateral  warranties^  which  like- 
wise (though  no  assets  descended)  barred  the  heir  of  tbe 
warrantor  from  claiming  the  land  by  any  collateral  title ; 
upon  the  presumption  of  law  that  he  might  hereafter  have 
assets  by  descent  either  from  or  through  tbe  same  ancestor. 
The  inconvenience  of  this  latter  branch  of  the  rule  was  felt 
very  early,  when  tenants  by  the  curtesy  took  upon  them  to 
alien  their  lands  with  warranty ;  which  collateral  warranty 
of  the  father  descending  upon  his  son  (who  was  the  heir  of 
both  his  parents)  barred  him  from  claiming  his  maternal 
inheritance  ;  to  remedy  which  the  statute  of  Gloucester,  6 
Edw.  f.  c.  3,  declared,  that  such  warranty  should  be  no 
bar  to  the  son,  unless  assets  descended  from  the  father.    It 
[  *  303  ]    was  afterwards  attempted  in  50  Edw.  III.  *to  make  the  same 
provision  universal,  by  enacting,  that  no  collateral  warranty 
should  be  a  bar,  unless  where  assets  descended  from  the 
same  ancestor  (^);  but  it  th^i   proceeded  not   to  efiect. 
However,  by  the  statute  11  Hen.  VII.  c.  20,  notwithstand- 
ing any  alienation  with  warranty  by  tenant  in  dower,  the 
heir  of  the  husband  is  not  barred,  though  he  be  also  heir 
to  the  wife.     And  by  statute  4  &  6  Ann.  c.  16,  ail  warran- 
ties by  any  tenant  for  life  shall  be  void  against  those  in  re- 
mainder or  reversion  ;  and  all  collateral  warranties  by  any 
ancestor  who  has  no  estate  of  inheritance  in  possession,  shall 
be  void  against  his  heir.     By  the  wording  of  which  last 
statute  it  should  seem  that  the  legislature  meant  to  allow, 
that  the  collateral  warranty  of  tenant  in  tail  in  possession, 
descending  (though  without  assets)  upon  a  remainder-man 
or  reversioner,  should  still  bar  the  remainder  or  re  version  (9). 
For  though  the  judges,  in  expounding  the  statute  de  donis, 
held  that,  by  analogy  to  the  statute  of  Gloucester,  a  lineal 
warranty  by  the  tenant  in  tail  without  assets  should  not  bar 

{p)  Ldtt.  8.  711,  712.  (g)  Co.  litt.  373. 


(9)  But  see,  now,  the  statute  cited  at  the  close  of  the  last  note. 
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tiie  tBBiie  in  tail,  yet  tbey  held  SBch.  warranty  with  assets  to 
be  a  Bttflicient  bar<r) :  which  was  therefore  formerly  men- 
ttOBed<s)  as  one  of  the  ways  wheneby  an  estate-tail  might 
be. destroyed;  it  being  indeed  nothing  more  in  effect  than 
eKckanging  the  lands  oitailed  for  others  of  equal  value. 
They  abo  held,  that  collateral  warranty  was  not  within 
the  statute  de  donu ;  as  that  act  was  principally  intended  to 
fmerent  the  tenant  in  tail  from  disinheriting  his  own  issue; 
and  therefore  collateral  warranty  (though  without  assets) 
was  allowed  to  be,  as  at  common  law,  a  sufficient  bar  of  the 
estate-tail  and  all  remaindera  wad  reyersions  expectant 
thereon  (/).  And  so  it  still  continues  to  be,  notwithstanding 
the  statute  of  queen  Anne,  if  made  by  tenant  in  tail  in  pos- 
session :  who  therefore  may  now,  without  the  forms  of  a 
fine  or  recovery,  in  some  cases  make  a  good  conveyance 
in  feeHiimple,  by  superadding  a  warranty  to  his  grant ;  which, 
if  accompanied  with  assets,  bars  his  own  issue,  and  without 
them  bars  such  of  his  heirs  as  may  be  in  remainder  or  re- 
version. 

*7,  After  warranty  usually  follows  cavenants(lO)y  or  conven-  covenantB. 
tions,  which  are  clauses  of  agreement  contained  in  a  deed,  [  *  304  ] 
whereby  either  party  may  stipulate  for  the  truth  of  certain 
facts,  or  may  bind  himself  to  perform,  or  give,  something  to 
the  other.  Thus,  the  grantor  may  covenant  that  he  hath  a 
right  to  convey;  or  for  the  grantee's  quiet  enjoyment;  or 
the  like ;  the  grantee  may  covenant  to  pay  his  rent,  or  keep 
the  premises  in  repair,  &c.(ti).  If  the  covenantor  covenantis 
for  himself  and  his  heirs,  it  is  then  a  covenant  real,  and  de- 
scends upon  the  heirs,  who  are  bound  to  perform  it,  pro- 
vided they  have  assets  by  descent,  but  not  otherwise :  if  he 
covenants  also  for  his  executors  and  administratorSf  his  per- 
sonal assets,  as  well  as  his  real,  are  likewise  pledged  for  the 

(r)  Litt.  s.  712 ;  2  Inst.  293.  (t)  Co.  Litt.  374  ;  2  Inst.  335. 

(«)  Pftg.  116.  («)  Appendix,  No.  II.  s.  2,  p.  vm. 


(10)  A  corenant,  being  part  of  a  intent  of  the  parties.    Thirdly,  to  be 

deed,  is  subject  to  the  general  rules  construed,  ut  re«  moffu  valeat  gwtm 

for  the  exposition  of  deeds.    As,  first,  pereai.     Fourthly,  when  no  time  is 

to  be  always    taken  most  strongly  limited  for  its  performance,  it  must 

against  the  covenantor,  and  most  in  be  done  in  reasonable  time.     (Shep. 

advantage  of  the  covenantee.     Se-  Touch.  166  ;  Griffith  v.  Goodhandf  T. 

condly,  to  be  taken  according  to  the  Raym.  464.) 
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Conclusion. 


5.  Reading,  if 
desired,  before 
the  execution. 


6.  Sealing,  and, 
by  the  statute, 
in  many  cases, 
signing  also. 

[  •305  ] 


performance  of  the  covenant :  which  makes  such  covenant 
a  better  security  than  any  warranty  (11).  It  is  also  in 
some  respects  a  less  security,  and  therefore  more  beneficial 
to  the  grantor ;  who  usually  coveruxnts  only  for  the  acts  of 
himself  and  his  ancestors,  whereas  a  general  warranty  ex- 
tends to  all  mankind.  For  which  reasons  the  covenant  has 
in  modem  practice  totally  superseded  the  other. 

8.  Lastly,  comes  the  cimclusion,  which  mentions  the  exe* 
cution  and  date  of  the  deed,  or  the  time  of  its  being  given 
or  executed,  either  expressly,  or  by  reference  to  some  day 
and  year  before  mentioned  (w).  Not  but  a  deed  is  good^ 
although  it  mention  no  date :  or  hath  a  false  date ;  or  even 
if  it  hath  an  impossible  date,  as  the  thirtieth  of  February; 
provided  the  real  day  of  its  being  dated  or  given,  that  is 
delivered,  can  be  proved  (a;)  (12). 

1  proceed  now  to  the  fifth  requisite  for  making  a  good 
deed ;  the  reading  of  it.  This  is  necessary,  wherever  any 
of  the  parties  desire  it ;  and,  if  it  be  not  done  on  his  re* 
quest,  the  deed  is  void  as  to  him.  If  he  can,  he  shonld 
read  it  himself:  if  he  be  blind  or  illiterate,  another  must 
read  it  to  him.  If  it  be  read  &lsely,  it  will  be  void ;  at 
least  for  so  much  as  is  mis-recited ;  unless  it  be  screed  by 
collusion  that  the  deed  shall  be  read  false,  on  purpose  to 
mak^  it  void :  for  in  such  case  it  shall  bind  the  fraudulent 
party  (y). 

^Sixthly,  it  is  requisite  that  the  party,  whose  deed  it  is, 
should  seal,  and  now  in  most  cases  I  apprehend  should  sign 
it  also.  The  use  of  seals,  as  a  mark  of  authenticity  to  letters 
and  other  instruments  in  writing,  is  extremely  ancient.  We 
read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 


{w)  Appendix,  No.  II.  8  2,  p.  xii. 
(j:)  Co.  Litt.  46 ;  Dyer,  28. 


(y)  2  Rep.  3,  9  ;  11  Rep.  27.  [J8«i. 
net  Y.  Vade,  2  Atk.  326.] 


(11)  Mr.  Christian  observes,  **  the 
executors  and  administrators  are 
bound  by  every  covenant  without 
being  named,  unless  it  is  such  a  cove- 
nant as  is  to  be  performed  personally 
by  the  covenantor,  and  there  has  been 
no  breach  before  his  death.  Cro.  Eliz. 
653.'» 

(12)  Mr.  Christian  remarks,  **  in 
ancient  times  the  date  of  the  deed  was 


generally  omitted,  and  the  reason  was 
this,  mz,  that  the  time  of  prescription 
frequently  changed,  and  a  deed  dated 
before  the  time  of  prescription  vras  not 
pleadable,  but  a  deed  without  date 
might  be  alleged  to  be  made  within 
the  time  of  prescription.  Dates  began 
to  be  added  in  the  reigns  of  Edw.  II. 
and  Edw.  III.*' 
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most  sacred  records  of  history  (ir).    And  in  the  book  of 

Jeremiah  there  is  a  very  remarkable  instancci  not  only  of 

an  attestation  by  seal,  but  also  of  the  other  usual  formaUties 

attending  a  Jewish  purchase  (a).     In  the  civil  law  also(i), 

seals  were  the  evidence  of  truth ;  and  were  required,  on  the 

part  of  the  witnesses  at  least,  at  the  attestation  of  every 

testament     But  in  the  times  of  our  Saxon  ancestors,  they 

were  not  much  in  use  in  England.     For  though  Sir  Edwaid 

Coke  (c)  relies  on  an  instance  of  king  Edwin's  making  use 

of  a  seal  about  an  hundred  years  before  the  conquest,  yet  it 

does  not  follow  that  this  was  the  usage  among  the  whole 

nation;  and  perhaps  the  charter  he  mentions  may  be  of 

doubtful  authority,  from  this  very  circumstance,  of  being 

sealed ;  since  we  are  assured  by  all  our  ancient  historians, 

that  sealing  was  not  then  in  common  use.     The  method  of 

the  Saxons  was  for  such  as  could  write  to  subscribe  their 

names,  and,  whether  they  could  write  or  not,  to  affix  the 

sign  of  the  cross  ( 13) ;  which  custom  our  illiterate  vulgar 

do,  for  the  most  part,  to  this  day  keep  up ;  by  signing  a 

cross  for  their  mark,  when  unable  to  write  their  names. 

And  indeed  this  inability  to  write,  and  therefore  making  a 

cross  in  its  stead,  is  honestly  avowed  by  Caedwalla,  a  Saxon 

king,  at  the  end  of  one  of  his  charters  (i2).    In  like  manner, 

and  for  the  same  unsurmountable  reason,  the  Normans, 

a  brave  but  ^illiterate  nation,  at  their  first  settlement  in    [  *306  ] 

France,  used  the  practice  of  sealing  only,  without  writing 

their  names;  which  custom  continued,  when 'learning  made 

its  way  among  them,  though  the  reason  for  doing  it  had 

ceased ;  and  hence  the  charter  of  Edward  the  Confessor  to 


(j)  1  KiDgs,  c.  21 ;  Daniel,  e.  6  ; 
Esther,  c.  8. 

(a)  "  And  I  bonglit  the  field  of  Ha- 
''  nameel,  and  weighed  him  the  money, 
"even  seventeen  shekels  of  sUver. 
*'  And  I  subscribed  the  evidence,  and 
"  sealed  it,  and  took  witnesses,  and 
"  weighed  him  the  money  in  the  ba- 
^'lanoes.  And  I  took  the  evidence 
"of  the  purchase,  both  that  which 
"  was  sealed  according  to  the  law  and 
''custom,  and  also  that  wliich  was 


open.*'  c.  32. 

(b)  Inst.  2. 10.  2  &  3. 

(e)  1  Inst  7. 

(d)  *^  Propria  nuam  pro  ignormUia 
"  Uierarum  ngnum  9anetm  erueit  tx* 
**pre$$i  et  MtAfcr^m."  Seld.  Jan. 
Attgl.  1. 1,  sec.  42.  And  this  (accord- 
ing to  Procopius)  the  emperor  Justin 
in  the  east,  and  Theodoric  king  of 
the  Goths  in  Italy,  had  before  autho- 
rised by  their  example,  on  account  of 
their  inability  to  write. 


(13)  See  tmie,  p.  54,  note. 
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alone  was  su/R- 
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WestminBter-abbey,  himaelf  beii^  biouglit  ap  in  Normandy, 
was  <witiiei6ed  oidy  by  his  seal,  and  is  generally  tkoagfat  to 
be  tke  oldest  sealed  charter  of  any  juatiisnticity  in  Eng- 
land (e).  Alt  the  conquest,  the  Nonnaa  lords  bfoaght  o?er 
into  this  kingdom  their  own  foBhicns;  and  introdaoed  «naxen 
seals  only,  instead  of  the  English  uethed  of  writing  their 
names,  and  signing  with  the  sign  of  the  cn)ss(/).  And  in 
the  reign  of  Edward  L  every  fiweman,  and  «ven  such  of  the 
moi*e  sabstantial  villeins  as  were  fit  to  be  put  upon  juries, 
had  thfflr  distbet  particular  seals  (^).  The  impressions  of 
these  seals  were  sometimes  a  knight  on  horsebad^,  some- 
times other  devices :  bat  coats  of  arms  were  not  introduced 
into  seals,  nor  indeed  into  any  other  use,  till  about  the  reign 
of  Richard  the  first,  who  brought  them  from  the  oroiaade 
in  the  holy  land ;  where  they  were  first  mvented  and  painted 
on  the  shields  of  the  knights,  to  distinguish  the  variety  of 
persons  of  every  christian  nation  who  resorted  thither^  and 
who  could  not,  when  clad  in  complete  steel,  be  otherwise 
known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authen- 
ticity of  seals,  remained  very  long  among  us;  for  it  was 
held  in  all  our  books,  that  sealing  alone  was  sufficient  to 
authenticate  a  deed :  and  so  the  common  form  of  attesting 
deeds, — ** sealed  and  delivered,'^  continues  to  this  day;  not* 
withstanding  the  statute  29  Can  IL  c.  3,  before  mentioned, 
revives  the  Saxon  custom,  and  expressly  directs  the  signing, 
in  all  grants  of  lands,  and  many  other  species  of  deeds :  in 
which,  therefore,  signing  seems  to  be  now  as  necessary  as 
sealing,  though  it  hath  been  sometimes  held  that  the  <Mie 
includes  the  other(A)(14). 


(e)  Lamb.  ArchekMi,  51. 

(/)  *'  NormantU  ckvroffraphorum 
**  etmfgciUmemt  cum  crueibut  aureis, 
"  alU$qtte  tignaeulU  $acris,  in  Atiglia 
*^firmari  toiitam^  m  earwn  fatjwgiwm 


**  mutant  J  modumque  scribendi  Angli- 
**  cum  refieiunt"    Ingnlph. 

(ff)  Stat.  Exon.  14  Edw.  I. 

(A)  3  Ler.  1 ;  Stm.  764. 


(14)  In  SOiiY.  Smith,  (1  Vea.  jun. 
13,)  Chief  Justice  WlUfls  aaid,  <«  Ido 
hot  tUnk  aealii^  is  to  be  oonsiderMl 
as  signing ;  and  I  declare  so  now,  be- 
cause, if  that  question  ever  comes 
before  me,  1  shall  not  think  myself 
precluded  from  weighing  it  tiiorough- 


ly,  and  deoreeittg  that  it  is  not  mga  • 
ing,  notwithstanding  tlie  oHttr  dietm, 
which  in  many  cases  were  nunpiam 
dieta,  but  barely  the  words  oTthe  re- 
porters." And  see  to  the  same  effecti 
Smith  v.  Evmu.  (1  Wils.  313.) 
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A  fieventb  requkite  to  a  good  deed  is,  that  it  hedelwered,  i.  DeiiTery. 
by  the  party  himself  or  bis  certain  attorney,  which,  there* 
(ote,  is  *al80  expressed  in  tbe  attestation  ;  ^'  sealed  and  de-  [  ^  307  ] 
livered*''  A  deed  takes  effect  only  from  this  tradition  or 
d4eli¥ery ;  for  if  tbe  date  be  false  or  impossible,  tbe  delivery 
ascertains  the  time  of  it. '  And,  if  anotfaei*  person  seals  tbe 
deed,  yet,  if  tbe  party  delivers  it  bieftself,  be  thereby  adopts 
tbe  sealing  (i),  and  by  a  parity  of  reason  tbe  signing  also, 
and  makes  them  both  his  own  (15).  A  delivery  may  be 
either  absolute,  that  is,  to  the  party  or  grantee  himself;  or 
to  a  third  person  (16),  to  bold  till  some  conditions  be  per- 
forated on  the  part  of  the  grantee :  in  which  last  case  it  is 
not  delivered  as  a  deedf  but  as  an  escrow ;  that  is,  as  a  scrowl 
or  writing,  which  is  not  to  take  effect  as  a  deed  till  the  con- 
ditions be  performed ;  and  then  it  is  a  deed  to  all  intents 
and  purposes(j'). 

Tbe  last  requisite  to  the  validity  of  a  deed  is  the  4Ute8t€^  a.  Attestation. 
iion,  or  execution  of  it  in  the  presence  of  witnesses :  though 
this  is  necessary,  rather  for  preserving  tbe  evidence^  than 
for  constituting  the  essence  of  the  deed.  Our  modern  deeds 
are,  in  reality,  nothing  more  than  an  improvement  or  ampli- 
fication of  the  brema  testata  mentioned  by  tbe  feodal  wri- 
ters (A);  which  were  written  memorandums,  introduced  to 
perpetuate  the  tenor  of  the  conveyance  and  investiture, 
when  grants  by  parol  only  became  tbe  foundation  of  fre- 
quent dispute  and  uncertainty.    To  this  end  they  registered 


(t)  Perk.  sec.  130. 


(j)  Co.  Litt.  36. 


{k)  Feud.  1.  1,  t.  4. 


(15)  Mr.  Christian  observes  that, 
*'  by  29  Car.  II.  c.  3,  referred  to  above 
in  the  text,  all  leases  and  agreements, 
which  are  required  to  be  in  writing, 
must  be  signed  by  the  party,  or  an 
agent  lawfully  authorised. 

*' With  respect  to  leases  and  agree- 
ments specified  in  the  first  section, 
the  agent  must  be  authorised  6y 
writmfff  but  in  the  fourth  and  seven- 
teenth sections,  the  words,  by  writing ^ 
are  omitted,  and  a  parol  authority  to 
the  i^nt  will  be  suflBdent  with  re- 
spect to  the  contracts  therein  enu- 
merated.** 


(16)  In  the  delivery  of  a  deed  as  an 
escrow,  proper  words  to  express  the 
intent  should  be  used ;  (Shep.  Touch. 
58 ;)  and  the  delivery  must  be  to  a 
stranger ;  for,  if  a  person  delivers  a 
deed  to  the  party  himsdf  to  whom  it 
is  made,  though  he  professes  to  do  so 
only  as  an  escrow,  and  upon  condi- 
tions, the  delivery  is  absolute,  and  the 
deed  will  take  effect  immediately ;  nor 
wiU  the  party  to  whom  it  is  delivered 
be  bound  to  perform  the  previous  con- 
ditions. (7Aoroii^i^oo<f«cffie,  9  Rep. 
137 ;  Ho^wd  v.  Parker,  Hob.  246 ; 
Bltmdemy,  Woodifiro,  iac,  86.) 
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in  the  deed  the  persons  who  attended  as  witnesses^  which 
was  formerly  done  without  their  signing  their  names,  (that 
not  being  always  in  their  power,)  bat  they  only  heard  the 
deed  read ;  and  then  the  clerk  or  scribe  added  their  names, 
in  a  sort  of  memorandum ;  thus :  ''  hijs  testibus,  Jokanne 
** Moarey  Jctcoho  Smith,  et  aliis  ad  hanc  rem  c(moocaiis(J)" 
This,  like  all  other  solemn  transactions,  was  originally  done 
only  coram  paribus(m)  (17),  and  frequently  when  assembled 
in  the  court-baron,  hundred,  or  county-court;  which  was 
then  expressed  in  the  attestation,  teste  camitatu,  hundredo, 
&c.(n).  Afterwards  the  attestation  of  other  witnesses  was 
[  *  308  ]  allowed,  the  trial,  in  *case  of  a  dispute  being  still  reserved 
to  the  pares ;  with  whom  the  witnesses  (if  more  than  one) 
were  associated  and  joined  in  the  verdict(o) ;  till  that  also 
was  abrogated  by  the  statute  of  York,  12  Edw.  II.  st.  1, 
c.  2.  And  in  this  manner,  with  some  such  clause  of  hys 
testibus,  are  all  old  deeds  and  charters,  particularly  magna 
carta,  witnessed.  And  in  the  time  of  Sir  Edward  Coke, 
creations  of  nobility  were  still  witnessed  in  the  same  man- 
ner (/?).  But  in  the  king's  common  charters,  writs,  or 
letters  patent,  the  stile  is  now  altered :  for  at  present  the 
king  is  his  own  witness,  and  attests  his  letters  patent  thus : 
^'  Teste  meipso,  witness  ourself  at  Westminster,  &c/'  a  form 
which  was  introduced  by  Richard  the  first  {q),  but  not  com- 
monly used  till  about  the  beginning  of  the  fifteenth  century; 
nor  the  clause  of  hijs  testibus  entirely  discontinued  till  the 
reign  of  Henry  the  eighth  (r):  which  was  also  the  sera  of 
discontinuing  it  in  the  deeds  of  subjects,  learning  being 
then  revived,  and  the  faculty  of  writing  more  general ;  and 
therefore,  ever  since  that  time  the  witnesses  have  usually 
subscribed  their  attestation,  either  at  the  bottom,  or  on  the 
back  of  the  deed(«)(l8). 

(/)  Co.  Litt.  7.  (p)  2  InBt.  77. 

(m)  Feud.  1. 2,  t.  32.  {q)  Madox.  FonnuL  No.  515. 

(»)  Spelm.   GloM.  22S  ;  Madox.         (r)  Ibid.  Dtetert.  foL  32. 
Fonnul.  No.  221,  322,  660.  («)  2  Inst  7S.  Seepag.  378. 

(o)  Co.  Litt.  6. 


(17)  See  mtttf  p.  54,  note.  had  an  opportnnity  of  teeing,  I  have 

(18)  Mr.  Christian  remarks, ''  from  ^  observed  that  in  the  reign  of  Edw.  IV. 
the  few  laconic  deeds  of  antiquity,  and  before  that  time,  thej  were  neither 
being  mostly  feoffments,  which  I  have     subscribed  by  the  parties  nor  witai 
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III.  We  are  next  to  consider,  how  a  deed  may  be  avoided.  J".  ?®^»,^ 
or  rendered  of  no  effect.  And  from  what  has  been  before 
laid  down  it  will  follow,  that  if  a  deed  wants  any  of  the 
essential  requisites  before  mentioned ;  either  1.  Proper  par- 
ties and  a  proper  subject-matter:  2.  A  good  and  sufficient 
consideration:  3.  Writing  on  paper  or  parchment,  duly 
stamped  :  4.  Sufficient  and  legal  words,  properly  disposed : 
5.  Reading,  if  desired,  before  the  execution :  6.  Sealing ; 
and,  by  the  statute,  in  most  cases  signing  also :  or,  7.  Deli- 
very ;  it  is  a  void  deed  ab  initio.  It  may  also  be  avoided 
by  matter  ex  post  facto:  as,  1.  By  rasure,  interlining,  or 
other  alteration  in  any  material  part;  unless  a  memoran- 
dum be  made  thereof  at  the  time  of  the  execution  and  attes- 
tation(0(19).  2.  By  breaking  off,  or  defacing  the  seal(tt). 
3.  By  delivering  it  up  to  be  cancelled ;  that  is,  to  have  lines 
drawn  over  it  in  the  form  of  lattice- work  or  cancelli;  though 
the  phrase  is  now  used  figuratively  for  any  manner  of  obli- 
teration or  defacing  it.  4.  By  the  disagreement  of  such, 
whose  concurrence  is  necessary,  in  order  for  the  deed  to 
stand :  as  the  husband,  where  a  feme-covert  is  concerned ; 
an  infant,  or  person  under  duress,  when  those  disabilities 
are  removed ;  and  the  like.  5.  By  the  judgment  or  decree 
of  a  court  of  judicature.    This  was  anciently  the  province 


(0  11  Rep.  27. 


(«)  5  Rep.  23. 


But  they  conclude,  rn  eujui  ret  tnti' 
numium  kuh  ehartm  (vtl  wripto)  noi- 
tra  tigilla  iippoguimiiu,  HHa  teetihu*, 
&c.  But  after  that  time  the  parties 
began  to  write  their  names  over  or 
near  the  seal.  And  in  the  reign  of 
Hen.  VIII.,  in  general  they  are  signed 
by  the  parties,  but  not  by  the  wit- 
nesses; but  in  the  next  reign  the 
practice  commenced,  that  the  wit- 
nesses, who  the  parties  intended 
should  afterwards  prove  the  execution 
of  the  instrument,  should  also  sub- 
scribe their  names.' ' 

(19)  Mr.  Christian  observes,  that 
**  such  an  alteration  wiU  also  render 
Toid  a  biU  of  exchange  or  promissory 
note.  4  T.  R.  320  ;  1  Anst.225."— 


[But  the  doctrine  is  not  confined  to 
negotiable  instruments.  {Powell  ▼. 
Diveti,  15  East,  32.)— Ed.] 

**  A  bill  may  be  altered  in  the  terms 
of  it  at  the  time  of  making,  or  so 
soon  afterwards  that  the  alteration 
and  the  making  may  be  construed  as 
one  act.  But  after  it  has  been  some 
time  in  the  hands  of  the  payee,  it  is 
▼oid,  though  altered  by  the  consent 
of  all  parties  ;  a  fresh  stamp  becomes 
necessary.  But  words  written  on  a 
biU,  which  do  not  affect  the  responsi- 
bility of  the  acceptor  or  ^arty  against 
whom  the  action  is  brought,  do  not 
yitiate  a  biU  or  note."  (Cordwell  ▼• 
Martin,  1  Camp.  p.  79 1  8.C.9  East, 
191.) 
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of  the  court  of  stai'^charober,  and  now  of  the  chancery : 
when  it  appears  that  the  deed  was  obtained  by  frand,  force, 
or  other  foul  practice :  or  is  proved  to  be  an  absolute  for* 
gery(u7).  In  any  of  these  cases  the  deed  may  be  voided, 
either  in  part  or  totally,  according  as  the  cause  of  avoidance 
is  more  or  less  extensive. 
Of  the  several         And,  having  thus  explained  the  general  nature  of  deeds, 

Hpecies  of  deeds,  '  ^  •  %  i     •  i  •  ■  •  • 

and  their  re-       wc  are  ucxt  to  considcr  their  several  species,  together  with 

spective  iiici- 

dent**.  their  respective  incidents.  And  herein  I  shall  only  examine 

the  particulars  of  those,  which,  from  long  practice  and  ex- 
perience of  their  efficacy,  are  generally  used  m  the  alienation 
of  real  estates :  for  it  would  be  tedious,  nay  infinite,  to  des- 
cant upon  all  the  several  instruments  made  use  of  in  per^ 
sanal  concerns,  but  which  fall  under  our  general  definition  of 
a  deed ;  that  is,  a  writing  sealed  and  delivered.   The  former, 
being  principally  such  as  serve  to  convey  the  property  of 
lands  and  tenements  from  man  to  man,  are  commonly  de- 
nominated conveyances;  which  are  either  conveyances  at 
common  law,  or  such  as  receive  their  force  and  efficacy  by 
virtue  of  the  statute  of  uses. 
I.  conreyances.      I.   Of  convcyauces  by  the  coaunon  law,  some  may  be 
law!  ar^^^^  Called  Original,  or  primary  conveyances ;  which  are  those  by 
%n!SS?o^^^    means  whereof  the  benefit  or  estate  is  created  or  first  arises : 
''^'**'**'^'^-  others  are  derivative^  or  secondary;  whereby  the  benefit,  or 

estate  originally  created,  is  enlarged,  restrained,  transferred, 
or  extinguished. 
anginal  con.         *Oriffinal  conveyances  are  the  following::  I.  Feoffment: 
r  *  310  1    ^'  ^^ '   ^'  Ghant ;   4.  Lease ;    6.  Exchange ;  6.  Partition  : 
■*    derivative  are,  7.  Release ;  8.  Confirmation ;  9.  Surrender ; 
10.  Assignment ;  11.  Defeazance. 
I.  Feoffment.  1.  A  feoffment,  feoffamentum,  is  a  substantive  derived 

from  the  verb,  to  enfeoff,  feoffors  or  infeudare,  to  give  one 
a  feud;  and  therefore  feoffment  is  properly  donatio  feudi  (x). 
It  is  the  most  ancient  method  of  conveyance,  the  most  solemn 
and  public,  and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any 
corporeal  hereditament  to  another.  He  that  so  gives,  or 
enfeoffs,  is  called  the  feoffor ;  and  the  person  enfeoffed  is 
denominated  the  feoffee. 

(w)  Toth.  numo.  24  ;  1  Vera.  348.  (.r)  Co.  Litt.  9. 
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This  is  plainly  derived  froniy  or  is  indeed  itself  the  very*  The  feoHbr  mu«t 
mode  of  the  ancient  feodal  donation ;  for  though  it  may  be  ciare  the  quan- 
performed  by  the  word,  ^^  enfeoff '*  or  "grant,"  yet  the meaM Scon-* 
aptest  word  of  feoffment  is,  *^  do"  or  "  dedi  '*  (y).  And  it  is  ^*^* 
still  directed  and  governed  by  the  same  feodid  rules ;  inso- 
much that  the  principal  rule  relating  to  the  extent  and  effect 
of  the  feodal  grant,  **  tenor  est  qui  legem  datfeMdoj'  is  in 
other  words  become  the  maxim  of  our  law  with  relation  to 
feoffments,  "  modus  legem  dat  donaiioni "  {z).  And  there- 
fore, as  in  pure  feodal  donations  the  lord,  from  whom  the 
feud  moved,  must  expressly  limit  and  declare  the  continu- 
ance or  quantity  of  estate  which  he  meant  to  confer,  "  ne 
quis  plus  donasse  prceswnatwty  quam  in  danatione  ex-' 
pre8ieriV\a)  \  so,  if  one  grants  by  feoffment  lands  or 
tenements  to  another,  and  limits  or  expresses  no  estate,,  the 
grantee  (due  ceremonies^of  law  being  performed)  hath  barely 
an  estate  for  life  (i).  For  as  the  personal  abilities  of  the 
feoffise  were  originally  presumed  to  be  the  immediate  or 
principal  inducements  to  the  feoffment,  the  feoffee's  estate 
ought  to  be  confined  to  his  person,  and  subsist  only  for  his 
Kfe ;  unless  the  feoffor,  by  express  provision  in  the  creation 
*and  constitution  of  the  estate,  hath  given  it  a  longer  con-  [  '^Sll  ] 
tinuiance.  These  express  provisions  are  indeed  generally 
made  \  for  this  was  for  ages  the  only  conveyance,  whereby 
our  ancestors  were  wont  to  create  an  estate  in  fee-simple  (c), 
by  giving  the  land  to  the  feoffee^  to  hoki  to  bin  and  hi» 
heirs  for  ever ;  though  it  serves  equally  well  to  convey  any 
other  estate  of  freehold  (rf). 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no  The  feoflfee  must 
means  perfected,  there  remains  a  very  material  ceremony  to  wiiSi/*^^ 
be  performed,  called  livery  of  seisin  ;  without  which  the 
feoffee  has  but  a  mere  estate  at  will(e).  This  livery  of 
seisin  is  no  other  than  the  pure  feodal  investiture,  or  deli- 
very of  corporal  possession  of  the  land  or  tenement ;  which 
was  held  absolutely  necessary  to  complete  the  donation. 
Nam.  feudum  sine  investitura  nullo  mode  constitui  po^ 
euit'*(f);  and  an  estate  was  then  only  perfect,  when,  as 

(y)  Co.  Utt.  9.  (e)  See  Appeiulix,  No.  I. 

(z)  Wri^t,  21.  (d)  Co.  Utt.  9. 

(V)  Pag.  108  [and  56].  («)  Litt.  8.  66. 

(A)  Co.  Litt.  42*^  (/)  Wright,  37. 
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The  origin  of 
investiture. 


Consequencea  of 
the  want  of  cor- 
poral posses- 
sion. 

[  *312  ] 
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the  author  of  Fleta  expresses  it  in  our  law,  **  fit  juris  et 
"  seisintB  conjunctw'  (g)  (20). 

Investitures,  in  their  original  rise,  were  probably  intended 
to  demonstrate  in  conquered  countries  the  actual  posses- 
sion of  the  lard  ;  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  soldier  was  ill  qualified  to  prosecute,  but 
a  peaceable  and  firm  possession.  And  at  a  time  when 
writing  was  seldom  practised,  a  mere  oral  gift,  at  a  distance 
from  the  spot  that  was  given,  was  not  likely  to  be  either 
long  or  accurately  retained  in  the  memory  of  by-standers, 
who  were  yery  little  interested  in  the  grant.  Afterwards 
they  were  retained  as  a  public  and  notorious  act,  that  the 
country  might  take  notice  of  and  testify  the  transfer  of  the 
estate;  and  that  such,  as  claimed  title  by  other  means, 
might  know  against  whom  to  bring  their  actions  (21). 

In  all  well-governed  nations  some  notoriety  of  this  kind 
has  been  ever  held  requisite,  in  order  to  acquire  and  ascer- 
tain *the  property  of  lands.  In  the  Roman  law  plenum  do- 
minium was  not  said  to  subsist,  unless  where  a  man  had 
both  the  right  and  the  corporal  possession  ;  which  posses- 
sion could  not  be  acquired  without  both  an  actual  intention 
to  possess,  and  an  actual  seisin,  or  entry  into  the  premises, 
or  part  of  them  in  the  name  of  the  whole  (A).    And  even  in 


(jf)  L.  3,  c.  15,  f.  5. 

(A)  Nam  tgnseimur  potMeuumem 
eorpore  et  mumoj  neque  per  ee  eor^ 
pore,n9queper  ee  ammo,  Nom autem 
ita  aeeipiendum  eet,  ui  qui  fimdum 
poeeidere  veiiit  omnee  glebae  etrewn^ 


wanbuiet:  eed  emffMt  guamHbei  pmr^ 
tern  tjuefimdi  introire.  (FT.  41. 2,  3.) 
And  again :  traditumiiue  dotmrna  rv- 
mm,  mm  nudiepaeiie,  trtm^/Senmtmr, 
(Cod.  2,  3,  20.) 


(20)  Lord  Mansfield  (in  Taylor  ▼. 
ffordef  I  Burr.  107,)  said,  in  confor- 
mity with  the  text  aboTe,  "  leirin  is  a 
technical  term,  to  denote  the  comple* 
tion  of  that  investitare  by  which  the 
tenant  was  admitted  into  the  tenure, 
and  without  which  no  freehold  could 
be  constituted  or  pass.  Disseisin,  con- 
sequently, means  some  way  of  turning 
the  tenant  out  of  his  tenure,  and  usurp- 
ing his  place  and  feudal  relation.*'  It 
should  be  obsenred,  howerer,  that 
livery  of  seisin,  though  the  fact  be  not 
indorsed  on  the  deed  of  feoffment,  will 


be  presumed,  where  the  possession  has 
gone  according  to  the  feoffment  for  a 
great  length  of  time.  (Jackeom  t.  Jaek^ 
eon,  Fits*6ib.  147 ;  T^rockmortom  t. 
TYaeey,  1  Plowd.  149.)  And  a  court 
of  equity  will  even  supply  the  ad- 
mitted defect  of  livery  of  seisin,  where 
a  feoffment  appears  to  have  been  made 
for  a  good  or  a  raluable  consideration. 
(T^om/Mon  v.  Attfield^  as  stated  from 
Reg.  Lib.  in  Mr.  Raithby's  note  to 
1  Vem.  40 ;  Burgk  t.  FrameUj  1  £q. 
Ca.  Ab.  320.) 
(21)  See  ante,  p.  54,  note. 
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ecclesiastical  promotions,  where  the  freehold  passes  to  the 
person  promoted,  corporal  possession  is  required  at  this 
day,  to  vest  the  property  completely  in  the  new  proprietor ; 
who,  according  to  the  distinction  of  the  canonists  (i),  ac- 
quires the  jus  ad  rem,  or  inchoate  and  imperfect  right,  by 
nomination  and  institution  ;  but  not  the  jus  in  re,  or  com- 
plete and  full  right,  unless  by  corporal  possession.  There- 
fore in  dignities  possession  is  given  by  instalment ;  in  recto- 
ries and  vicarages  by  induction,  without  whioh  no  temporal 
rights  accrue  to  the  minister,  though  every  ecclesiastical 
power  is  vested  in  him  by  institution.  So  also  even  in  de- 
scents of  lands  by  our  law,  which  are  cast  on  the  heir  by 
act  of  the  law  itself,  the  heir  has  not  plenum  dominium,  or 
full  and  complete  ownership,  till  he  has  made  an  actual 
corporal  entry  into  the  lands :  for  if  he  dies  before  entry 
made,  his  heir  shall  not  be  entitled  to  take  the  possession, 
but  the  heir  of  the  person  who  was  last  actually  seised  (A). 
[t  is  not  therefore  only  a  mere  right  to  enter,  but  the  actual 
entry  that  makes  a  man  complete  owner ;  so  as  to  transmit 
the  inheritance  to  his  own  heirs:  nan  jus,  sed  seisina,  facit 
stipitem  (I)  (22). 

Yet,  the  corporal  tradition  of  lands  beine:  sometimes  in*  symbolical  de- 
convenient,  a  symbohcal  delivery  oi  possession  was  m  many  u»a  anciently  ' 
cases  anciently  allowed  ;  by  transferring  something  near  at 
hand,  in  the  presence  of  credible  witnesses,  which  by  agree- 
ment should  serve  to  represent  the  very  thing  designed  to  be 
conveyed ;  and  an  occupancy  of  this  sign  or  symbol  was  per- 
*mitted  as  equivalent  to  occupancy  of  the  land  itself.  Among  [  ''^  3 1  3  ] 
the  Jews  we  find  the  evidence  of  a  purchase  thus  defined  in 
the  book  of  Ruth  (m)  :  '*  now  this  was  the  manner  in  former 
^*  time  in  Israel,  concerning  redeeming  and  concerning 
*^  changing,  for  to  confirm  all  things :  a  man  plucked  off  his 
**  shoe,  and  gave  it  to  his  neighbour ;  and  this  was  a  testi- 
^*  mony  in  Israel."  Among  the  ancient  Goths  and  Swedes, 
contracts  for  the  sale  of  lands  were  made  in  the  presence  of 
witnesses  who  extended  the  cloak  of  the  buyer,  while  the 
seller  cast  a  clod  of  the  land  into  it,  in  order  to  give  posses- 

(i)  Decretal,  I.  3,  t.  4,  c.  40.  (/)  Flet.  I.  6,  c.  2,  s.  2. 

(Jk)  See  pag.  209,  227,  228.  (m)  Ch.  4,  ▼.  7. 


(22)  See  ante,  pp.  128,  209,  227,  with  the  notes  thereto. 
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sion ;  and  a  staff  or  wand  was  also  delivered  from  the  vendor 
to  the  vendee,  which  passed  through  the  hands  of  the  wit- 
nesses (n).  With  our  Saxon  ancestors  the  delivery  of  a  turf 
was  a  necessary  solemnity,  to  establish  the  conveyance  of 
lands  (o).  And,  to  this  day,  the  conveyance  of  our  copyhold 
estates  is  usually  made  from  the  seller  to  the  lord  or  his 
steward  by  delivery  of  a  rod  or  verge,  and  then  from  the 
lord  to  the  purchasor  by  re-delivery  of  the  same,  in  the  pre- 
^  sence  of  a  jury  of  tenants. 

Introduction  of  Conveyances  in  writing  were  the  last  and  most  refined 
ances."  ®®°^*^'  improvement.  The  mere  delivery  of  possession,  either  actual 
or  symbolical,  depending  on  the  ocular  testimony  and  re- 
membrance of  the  witnesses,  was  liable  to  be  forgotten  or 
misrepresented,  and  became  frequently  incapable  of  proof. 
Besides,  the  new  occasions  and  necessities,  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devised  of 
charging  and  encumbering  estates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  designations  for  the 
purposes  of  raising  money,  without  an  absolute  sale  of  the 
land ;  and  sometimes  the  like  proceedings  were  found  useful 
in  order  to  make  a  decent  and  competent  provision  for  the 
numerous  branches  of  a  family,  and  for  other  domestic 
views.  None  of  which  could  be  effected  by  a  mere,  simple, 
corporal  transfer  of  the  soil  from  one  man  to  another,  which 
was  principally  calculated  for  conveying  an  absolute  unli- 
[  *314  ]  mited  dominion.  ^Written  deeds  were  therefore  introduced, 
in  order  to  specify  and  perpetuate  the  peculiar  purposes  of 
the  party  who  conveyed  ;  yet  still,  for  a  very  long  series  of 
years,  they  were  never  made  use  of,  but  in  company  with 
the  more  ancient  and  notorious  method  of  transfer,  by  deli- 
very of  corporal  possession. 
Livery  of  leisin       Livery  of  scisiu,  by  the  common  law,  is  necessary  to  be 

necesi '^'"- 

Krant 
hold. 


^^^^^uoS^^iee-^  made  upon  every  grant  of  an  estate  of  freehold  in  heredita- 
"nheritancel^OT^' ments  corporcal,  whether  of  inheritance  or  for  life  only. 


for  life  only.  j^  hereditaments  incorporeal  it  is  impossible  to  be  made  (23) ; 
for  they  are  not  the  object  of  the  senses ;  and  in  leases  for 
years,  or  other  chattel  interests,  it  is  not  necessary.    In 

(fi)  Stiernbooki  de  jure  Sueon.  1.  2,  c.  4. 
(o)  Hickef,  Disiert.  Epistolar.  85. 


(23)  See  enle,  pp.  17,  22,  143,  witk  tbe  notes  thereto. 
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leases  for  years  indeed  an  actual  entry  is  necessary,  to  rest 
the  estate  in  the  lessee :  for  the  bare  lease  gives  him  only  a 
right  to  enter,  which  is  called  his  interest  in  the  term,  or 
interesse  termini:  and,  when  he  entere  in  pursuance  of  that 
right,  he  is  then  and  not  before  in  possession  of  his  term, 
and  complete  tenant  for  years  (p)  (24).  This  entry  by  the 
tenant  himself  serves  the  purpose  of  notoriety,  as  well  as  li* 
very  of  seisin  from  the  grantor  could  have  done ;  which  it 
would  have  been  improper  to  have  given  in  this  case,  because 
that  solemnity  is  appropriated  to  the  conveyance  of  a  free- 
hold. And  this  is  one  reason  why  freeholds  cannot  be  made 
to  commence  infiituro,  because  they  cannot  (at  the  common 
law)  be  made  but  by  livery  of  seisin ;  which  livery,  being  an 
actual  manual  tradition  of  the  land,  must  take  effect  in  pra^ 
senii,  or  not  at  all  (q). 

On  the  creation  of  a  freehold  remainder,  at  one  and  the  on  the  crMUon 

.  ,  a'       1  .    .      t*  11^        ofan  estate  In 

same  time  with  a  particular  estate  for  years,  we  have  before  remainder. 
seen,  that,  at  the  common  law,  livery  must  be  made  to  the 
particular  tenant  (r).  But,  if  such  a  remainder  be  created 
afterwards,  expectant  on  a  lease  for  years  now  in  being,  the 
livery  must  not  be  made  to  the  lessee  for  years,  for  then  it 
operates  nothing ;  ''  nam  quod  semel  meum  est,  ampliut 
*'  meum  esse  non  potest"  («) ;  but  it  must  be  made  to  the 
remainder-man  ^himself,  by  consent  of  the  lessee  for  years ;  [  *  315  ] 
for  without  his  consent  no  livery  of  the  possession  can  be 
given  (t) ;  partly  because  such  forcible  livery  would  be  an 
ejectment  of  the  tenant  from  his  term,  and  partly  for  the 
reasons  before  given  (v)  for  introducing  the  doctrine  of  at- 
tornments. ' 

Livery  of  seisin  is  either  in  deed,  or  in  law.  Livery  in  Lirery  in  deed, 
deed  is  thus  performed.  The  feoffor,  lessor,  or  his  attorney, 
together  with  the  feoffee,  lessee,  or  his  attorney,  (for  this 
may  as  effectually  be  done  by  deputy  or  attMtiey,  afi  by  the 
principals  themselves  in  person,)  come  to  the  land,  or  to  the 
house ;  and  there,  in  the  presence  of  witnesses,  declare  the 
contents  of  the  feoffment  or  lease,  on  which  livery  is  to  be 

{p)  C0.  Lite.  46,  («)  Co.  LLtt.  49. 

(f)  See  iMg.  165.  (#)  Ibid.  48. 

(r)  Pag.  167.  (»)  Pag.  288. 


(24)  See  ante^  p.  144. 

I   I  2 


315 


OF    ALIENATION    BY    DEED. 


made.  And  then  the  feoffor,  if  it  be  of  land,  doth  deliver 
to  the  feoffee,  all  other  persons  being  out  of  the  ground,  a 
clod  or  turf,  or  a  twig  or  bough  there  growing,  with  words 
to  this  effect :  "  I  deliver  these  to  you  in  the  name  of  seisin 
"  of  all  the  lands  and  tenements  contained  in  this  deed." 

• 

But,  if  it  be  of  a  house,  the  feoffor  must  take  the  ring  or 
latch  of  the  door,  the  house  being  quite  empty  (25),  and  deliver 
it  to  the  feoffee  in  the  same  form ;  and  then  the  feoffee  must 
enter  alone,  and  shut  to  the  door,  and  then  open  it,  and  let  in 
the  others  (to).  If  the  conveyance  or  feoffment  be  of  divers 
lands,  lying  scattered  in  one  and  the  same  county,  then  in 
the  feoffor's  possession,  livery  of  seisin  of  any  parcel,  in  the 
name  of  the  rest,  sufficeth  for  all  {x) ;  but,  if  they  be  in  se- 
veral counties,  there  must  be  as  many  liveries  as  there  are 
counties.  For,  if  the  title  to  these  lands  comes  to  be  dis- 
puted, there  must  be  as  many  trials  as  there  are  counties, 
and  the  jury  of  one  county  are  no  judges  of  the  notoriety  of 
a  fact  in  another.  Besides,  anciently  this  seisin  was  obliged 
to  be  delivered  coram  paribus  de  vicineto  (26),  before  the 
peers  or  freeholders  of  the  neighbourhood,  who  attested 
such  delivery  in  the  body  or  on  the  back  of  the  deed ;  ac- 
cording to  the  rule  of  the  feodal  law  (y),  pares  debent  in- 
teresse  investitures  feudi,  et  non  alii :  for  which  this  reason 
[  *  316  ]  is  expressly  given :  bec&use  ^the  peers  or  vassals  of  the  lord, 
being  bound  by  their  oath  of  fealty,  will  take  care  that  no 
fraud  be  committed  to  his  prejudice,  which  strangers  might 
be  apt  to  connive  at.  And  though  afterwards  the  ocular  at- 
testation of  the  pares  was  held  unnecessary,  and  livery  might 


(w)  Co.  Litt.  48  ;  West.  Symb.  251. 
{x)  Litt.  B.  414. 


(y)  Feud.  1.  2,  t.  58. 


(25)  The  tUcta  in  the  text  must  be 
understood  to  refer  to  the  vacancy  of 
the  possession,  not  to  the  necessity  of 
removing  from  the  house  or  land  any 
stranger  who  may  be  there,  but  who 
neither  daims  nor  possesses  any  in- 
terest in  the  premises.  If  it  were 
otherwise,  it  would  be  impossible  to 
make  Uvery  of  a  public  inn,  or  of  a 
house  in  which  there  was  a  sick  per- 
son ;  or  the  livery  might  be  rendered 
void,  by  having  a  person  concealed  on 


the  premises,  or,  where  the  estate  was 
large,  in  a  remote  part  of  it.  The 
correct  rule  is  laid  down  in  Skepk. 
Tymehsione,  213,  namely,  that,  in 
every  livery  of  seisin,  it  is  necessary 
that  aU  persons  having  mtjf  lauifiU 
ettate  and  po99e»HoH  in  the  tlun^ 
whereof  livery  is  to  be  made,  am 
leaeea  and  tueh  like^  either  join  in 
the  making  thereof,  or  be  removed. 
(Doe  V.  Taylor,  5  Bam.  &  Adol.  575.) 
(26)  See  ante,  p.  54,  note. 
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be  made  before  any  credible  witnesses,  yet  the  trial,  in  case 
it  was  disputed,  (like  that  of  all  other  attestations  (z)y)  was 
still  reserved  to  the  pares  or  jury  of  the  county  (a).  Also, 
if  the  lands  be  out  on  lease,  though  all  lie  in  the  same  county, 
there  must  be  as  many  liveries  as  there  are  tenants :  because 
no  livery  can  be  made  in  this  case  but  by  the  consent  of  the 
particular  tenant ;  and  the  consent  of  one  will  not  bind  the 
rest(&).  And  in  all  these  cases  it  is  prudent,  and  usual,  to 
endorse  the  livery  of  seisin  on  the  back  of  the  deed,  speciiy- 
ing  the  manner,  place,  and  time  of  making  it ;  together  with 
the  names  of  the  witnesses  (c).  And  thus  much  for  livery 
in  deed. 

Livery  in  law  is  where  the  same  is  not  made  on  the  land,  Urety  in  taw. 
but  in  sight  of  it  only  ;  the  feoffor  saying  to  the  feoffee,  "  I 
''  give  you  yonder  land,eqter  and  take  possession."  Here, 
if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
livery,  but  not  otherwise ;  unless  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim, 
made  yearly,  in  due  form  of  law,  as  near  as  possible  to  the 
lands  (d),  will  suffice  without  an  entry  (e).  This  livery  in 
law  cannot  however  be  given  or  received  by  attorney,  but 
only  by  the  parties  themselves  (/). 

2.  The  conveyance  hy  gift ^  donatio,  is  properly  applied  to  s.  o\il 
the  creation  of  an  estate-tail  (27),  as  feoffment  is  to  that  of  an 
estate  in  fee,  and  lease  to  that  of  an  estate  for  life  or  years. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of  the 
estate  passing  by  it :  for  the  operative  words  of  conveyance 
in  this  case  are  do  or  dedi  {g) ;  and  gifts  in  tail  are  equally 
imperfect  without  livery  of  seisin,  as  feoffments  in  fee- 
simple  (A).  ''^And  this  is  the  only  distinction  that  Littleton  [  *317  ] 
seems  to  take,  when  he  says  (i),  ''  it  is  to  be  understood 
that  there  is  feoffor  and  feoffee,  donor  and  donee,  lessor 
and  lessee ;"  viz,  feoffor  is  applied  to  a  feoffment  in  fee- 
simple,  donor  to  a  gift  in  tail,  and  lessor  to  a  lease  for  life, 

{t)  See  peg.  307.  (e)  Co.  litt.  42. 

la)  OUb.  10,  35.  (/)  Ibid.  52. 

{h)  Dyer,  18.  [g)  West.  Symbol.  256. 

(c)  See  Appendix,  No.  I.  (A)  litt.  s.  59. 

(d)  Litt.  s.  421,  &c.  (i)  S.  57. 


(27)  See  ante^  p.  110,  note,  and  also  p.  112. 
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or  for  years,  or  at  will.  In  common  acceptation,  gifts  are 
frequently  confounded  with  the  next  species  of  deeds:  which 
are, 

3.  Grant.  3.  Orants,  ctmcessianes ;  the  regular  method  by  the  conn 

mon  law  of  transferring  the  property  of  inoorporeal  heredi- 
taments, or  such  things  whereof  no  livery  can  be  had  (A). 
For  which  reason  all  corporeal  hereditaments,  as  lands  and 
houses,  are  said  to  lie  in  livery  ;  and  the  others,  as  advow* 
sons,  commons,  rents,  reversions,  &c.  to  lie  in  grant  (/)  (28). 
And  the  reason  is  given  by  Bractcm  (m) :  **  traditio,  or  livery, 
*'  nihil  aliud  est  quam  rei  carporaUs  de  persona  in  permh 
''  nam,  de  mdnu  in  manum,  translatio  out  in  possessumem 
'^  inductio ;  sed  res  incarparales,  qtug  sunt  ipsum  jus  rei 
"  vel  corpori  inkarens,  traditionem  nan  patiuntur."  These, 
therefore,  pass  merely  by  the  delivery  of  the  deed.  And  in 
signiories,  or  reversions  of  lands,  such  grant,  together  with 
the  attornment  of  the  tenant  (while  attornments  were  requi- 
site,) were  held  to  be  of  equal  notoriety  with,  and  therefore 
equivalent  to,  a  feofiment  and  livery  of  lands  in  immediate 
possession.  It  therefore  differs  but  little  from  a  feoffment, 
except  in  its  subject  matter:  for  the  operative  words  therein 
commonly  used  are  dedi  et  concessi,  '*  have  given  and 
granted." 

4.  Leue.  4.  A  Icasc  is  properly  a  conveyance  of  any  lands  or  tene- 

ments, (usually  in  consideration  of  rent  or  other  annual 
recompence,)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  less  time  than  the  lessor  hath  in  the  premises ;  for  if 
it  be  for  the  whole  interest,  it  is  more  properly  an  assign- 
ment than  a  lease.  The  usual  words  of  operation  in  it  are, 
^^  demise,  grant,  and  to  farm  let :  demisi,  concessit  et  ad 
[  *  318  ]  **  firmam  ^tradidi"  Farm,  or  feormey  is  an  old  Saxon  word, 
signifying  provisions  (n) :  and  it  came  to  be  used  instead  of 
rent  or  render,  because  anciently,  the  greater  part  of  rents 
were  reserved  in  provisions ;  in  com,  in  poultry,  and  the 
like ;  till  the  use  of  money  became  more  frequent.  So  that 
a  farmer,  ^rmofiM^,  was  one  who  held  his  lands  upon  pay- 
ment of  a  rent  or  feorme:  though  at  present,  by  a  gradual 

(k)  Co.  Litt.  9.  (m)  L.  2,  c.  18. 

(0  Ibid.  172.  (»)  Spclm.  Gl.  229. 

(28)  See  ait/tfy  chftpters  2  and  3,  with  the  notes  thereto. 
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departure  from  the  original  aenae,  the  word /arm  is  brought 
to  signify  the  very  estate  or  lands  so  held  upon  farm  or 
rent  By  this  conveyance  an  estate  for  life,  for  years,  or  at 
will,  may  be  created,  either  in  corporeal  or  incorporeal  he- 
reditaments ;  though  livery  of  seisin  is  indeed  incident  and 
necessary  to  one  species  of  leases,  viz.  leases  for  life  of  cor- 
poreal hereditaments ;  but  to  no  other. 

Whatever  restriction^  by  the  severity  of  the  feodal  law,  a«  to  who  w«m. 
might  in  times  of  very  high  antiquity  be  observed  with  re«  empowored  to ' 
gard  to  leases;  yet  by  the  common  law,  as  it  has  stood  for  for  what  terms. 
many  centuries,  all  persons  seised  of  any  estate  might  let 
leases  to  endure  so  long  as  their  own  interest  lasted,  but  no 
longer.  Therefore,  tenant  in  feensimple  might  let  leases  of 
any  duration;  for  he  hath  the  whole  interest :  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leases  which  should 
bind  the  issue  in  tail  or  reversioner ;  nor  could  a  husband 
seised  jure  uxaris,  make  a  firm  or  valid  lease  for  any  longer 
term  than  the  joint  lives  of  himself  and  his  wife,  for  then 
his  interest  expired.  Yet  some  tenants  for  life,  where  the 
feeniimple  was  in  abeyance,  might  (with  the  concurrence  of 
such  as  have  the  guardianship  of  the  fee)  make  leases  of 
equal  duration  with  those  granted  by  tenants  in  fee-simple, 
such  as  parsons  and  vicars  with  consent  of  the  patron 
and  ordinary  (o).  So  also  bishops,  and  deans,  and  such 
other  sole  ecclesiastical  corporations  as  are  seised  of  the 
fee-simple  of  lands  in  their  corporate  right,  might,  with  the 
concurrence  and  confirmation  of  such  persons  as  the  law 
requires,  have  made  leases  for  years,  or  for  life,  estates  in 
tail,  or  in  fee,  without  any  limitation  or  control.  And  cor- 
porations aggregate  *might  have  made  what  estates  they  [  *  319  ] 
pleased,  without  the  confirmation  of  any  other  person  what- 
soever. Whereas  now,  by  several  statutes,  this  power, 
where  it  was  unreasonable,  and  might  be  made  an  ill  use  of, 
is  restrained ;  and  where,  in  the  other  cases,  the  restraint  by 
the  common  law  seemed  too  hard,  it  is  in  some  measure  re- 
moved. The  former  statutes  are  called  the  restraining,  the 
latter  the  enabling  statute.  We  will  take  a  view  of  them 
all,  in  order  of  time. 

And  first,  the  enabling  statute,  32  Hen.  VIII.  c.  28,  em-  The enabutu 
powers  three  manner  of  persons  to  make  leases,  to  endure  viii.  c.  ts  ^li- 

(o)  Co.  litt.  44. 
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thorUcflthe        for  three  lives  or  one-and-twenty  years:  which  could  not  do 

granting  of  leases  .•'/  ,  ,,  i_-» 

for  three  lives,    go  bcforc.     As,  fifst,  tenant  in  tail  may  by  such  leases  bind 

or  twenty. one  .  •       ^    •,     t     '  .    ^i  •  •    j 

years— ist,  by     his  isBuc  lu  tail,  but  Dot  those  lu  remainder  or  reversion. 

tenants  in  tail,  to-_ 

bind  their  issae :  Secondly,  a  husbaud  seised  in  right  of  his  wife,  in  fee-simple 
bands',  seised  in  or  fee-tail,  providcd  the  wife  joins  in  such  lease,  may  bind 
wives,  to  bind     her  and  her  heirs  thereby.     Lastly,  all  persons  seised  of  an 

the  wife  and  her  •/ '  ■ 

heirs  ;-jrd.  by    estatc  of  fce-simple  in  right  of  their  churches,  which  ex- 

certain  ecclesi. 

aaticai  persons,  teuds  not  to  parsons  and  vicars  (29),  may  (without  the  con- 
to  wnd  their  « '^      ^,  . /I   /\,  y  ^  ^  ^ 

successors.  curreuce  of  any  other  person)  bind  their  successors.  But 
then  there  must  many  requisites  be  observed,  which  the 
statute  specifies,  otherwise  such  leases  are  not  binding  (p). 
1.  The  lease  must  be  by  indenture,  and  not  by  deed  poll; 
or  by  parol.  2.  It  must  begin  from  the  making,  or  day  of 
the  making,  and  not  at  any  greater  distance  of  time  (30). 
3.  If  there  be  any  old  lease  in  being,  it  must  be  first  abso- 
lutely surrendered,  or  be  within  a  year  of  expiring.  4.  It 
must  be  either  for  twenty-one  years,  or  three  lives,  and  not 
for  both.  5.  It  must  not  exceed  the  term  of  three  lives,  or 
twenty-one  years,  but  may  be  for  a  shorter  term.  6.  It  must 
be  of  corporeal  (31)  hereditaments,  and  not  of  such  things 
as  lie  merely  in  grant ;  for  no  rent  can  be  reserved  thereout 
by  the  common  law,  as  the  lessor  cannot  resort  to  them  to 

(p)  Co.  Litt.  44. 


(29)  Thifl  act,  whilst  expressly  ex- 
duding  parsons  and  vicars,  extended 
only  to  other  sole  corporations,  as 
bishops,  deans,  &c.,  not  to  corpora- 
tions aggregate,  as  deans  and  chap- 
ters, &c.  (Biikop  qf  SaUibtay^s  out, 
10  Rep.  60  a.) 

(30)  Mr.  Christian  observes,  that 
**  by  various  acts  of  parliament,  and 
also  frequently  by  private  settlements, 
a  power  is  granted  of  making  leases  in 
possession,  but  not  in  reversion,  for 
a  certain  term  ;  the  object  being  that 
the  estate  may  not  be  encumbered  by 
the  act  of  the  party  beyond  a  specific 
time.  Yet  persons,  who  had  this 
limited  power  of  making  leases  in 
possession  only,  had  frequently  de- 
mised the  premises  to  hold  y>om  the 
day  qf  the  date:  and  the  courts  in 
several  instances  had  determined  that 


the  words  from  the  day  ^  th*  daU 

excluded  the  day  of  making  the  deed ; 
and  that  of  consequence  these  were 
leases  in  reversion,  and  void.  But 
this  question  having  been  brought 
again  before  Lord  Mansfield  and  the 
Court  of  King's  Bench,  that  learned 
lord  proved,  with  his  usual  ability, 
that.^Y>ffi  th€  day  might  either  be  in- 
clusive or  exclusive  of  the  day  ;  and 
therefore  that  it  ought  to  be  con- 
strued so  as  to  effectuate  these  im- 
portant deeds,  and  not  to  destroy 
them.  {Pwfh  v.  Duke  qf  Leede, 
Cowp.  714.)" 

(31)  But  the  stati^te  of  5  Geo.  III. 
c.  17,  makes  valid  all  leases  of  tithes, 
or  other  incorporeal  hereditaments, 
for  one,  two,  or  three  lives,  or  terms 
not  exceeding  twenty-one  years, 
granted  by  ecclesiastical  persons. 
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distrein  (q).  7.  It  must  be  of  ''^lands  and  tenements  most 
commonly  letten  for  twenty  years  past :  so  that  if  they  had 
been  let  for  above  half  the  time  (or  eleven  years  out  of  the 
twenty)  either  for  life,  for  years,  at  will,  or  by  copy  of 
court  roll,  it  is  sufficient.  8.  The  most  usual  and  customary 
feorm  or  rent,  for  twenty  years  past,  must  be  reserved  yearly 
on  such  lease.  9.  Such  leases  must  not  be  made  without 
impeachment  of  waste.  These  are  the  guards,  imposed  by 
the  statute  (which  was  avowedly  made  for  the  security  of 
farmers  and  the  consequent  improvement  of  tillage,)  to  pre- 
vent unreasonable  abuses,  in  prejudice  of  the  issue,  the 
wife,  or  the  successor,  of  the  reasonable  indulgence  here 
given. 

Next  follows,  in  order  of  time,  the  disabling  or  restraining  The  ditabung 
statute,  1  Eliz.  c.  19  (32),  (made  entirely  for  the  benefit  of  stLtate.  ie£(. 
the  successor,)  which  enacts,  that  all  grants  by  archbishops  mnts  by  aich- 
and  bishops,  (which  include  even  those  confirmed  by  the  bShoM.  olher 
dean  and  chapter ;  the  which,  however  long  or  unreason-  term  of'twenty- 
able,  were  good  at  common  law,)  other  than  for  the  term  of  SbraeUrei.  or 

_    J   .  .  .1  !•  /»  .1  I  -•  without  rcflerr* 

one-and-twenty  years,  or  three  lives,  from  the  making,  or  i^g  the  usiua 
without  reserving  the  usual  rent,  shall  be  void.  Concurrent  ^^^ 
leases,  if  confirmed  by  the  dean  and  chapter,  are  held  to  be 
within  the  exception  of  this  statute,  and  therefore  valid; 
provided  they  do  not  exceed  (together  with  the  lease  in 
being)  the  term  permitted  by  the  act(r).  But  by  a  saving 
expressly  made,  this  statute  of  1  Eliz.  did  not  extend  to 
grants  made  by  any  bishop  to  the  crown ;  by  which  means 
queen  ElizabeUi  procured  many  fair  possessions  to  be  made 
over  to  her  by  the  prelates,  either  for  her  own  use,  or  with 
intent  to  be  granted  out  again  to  her  favourites,  whom  she 
thus  gratified  without  any  expense  to  herself.    To  prevent 

(q)  But  noW|  by  the  statute  5  Geo.  titled  to  recover  the  rent  by  an  action 

III.  c,l7t  ^  lease  of  tithes  or  other  of  debt,  which  (in  case  of  a  freehold 

incorporeal  hereditaments,  alone,  may  lease,)  he  could  not  have  brought  at 

be  granted  by  any  bishop,  or  any  such  the  common  law. 

ecclesiastical  or  eleemosynary  corpo-  (r)  Co.  litt.  45. 
ration,  and  the  successor  shall  be  en- 


(32)  This  is  but  a  private  or  parti-  HollatuTt  com,  4  Rep.  76 ;)  but  the 

cular  statute,  and  must  be  specially  13th  of  Eliz.  is  a  general  law,  whereof 

pleaded,  or  courts  of  law  will  take  no  the  Judges  are  bound,  e«  oJhiOf  to 

notice  of  it ;  {Elmer* 8  eaiff  5  Rep.  2  ;  take  notice. 
Taientmev,  Denton f  Cro.  Jac.  112; 
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which  («)  for  the  future  the  statute  1  Jac  I.  c.  3,  extenda  the 

prohibitioti  to  grants  and  leases  made  to  the  king,  as  weli 

as  to  any  of  his  subjects. 

The  13  Eiix.  c.        Next  comes  the  statute  13  Eliz.  c.  10,  explained  and  en- 

ii'sTh.— 18  ^    forced  by  the  statutes  14  Eliz«  c.  11  Jc  14«  18  Eliz.  c.  11,  and 

and43'Eiisrc.     43  EHz.  c.  29,  which  extend  the  restrictions  laid  by  *the 

restrktioiM  to     last-inentioued  statute  on  bishops,  to  certain  other  inferior 

fCTior  corpora^'  Corporations,  both  sole  and  aggregate.     From  laying  all 

r°«  '\o\  1   ^^^^^  together  we  may  collect,  that  all  colleges,  caUiedrals, 

^  ^  and  other  ecclesiastical  or  eleemo83fnary  corporations,  and 

all  parsons  and  vicars,  are  restrained  from  making  any  leases 

of  their  lands,  unless  under  the  following  regulations : — 

1 .  They  must  not  exceed  twenty-one  years,  or  three  lives, 

from  the  making.     2.  The  accustomed  rent,  or  more,  must 

be  yearly  reserved  thereon.    3.  Houses  in  corporations,  or 

market  towns,  may  be  let  for  forty  years,  provided  they  be 

not  the  mansion-houses  of  the  lessors,  nor  have  above  ten 

acres  of  ground  belonging  to  them;  and  provided  the  lessee 

be  bound  to  keep  them  in  repair;   and  they  may  also  be 

aliened  in  fee-simple  for  lands  of  equal  value  in  recom pence. 

4.  Where  there  is  an  old  lease  in  being,  no  concurrent  lease 

shall  be  made,  unless  where  the  old  one  will  expire  within 

three  years.    6.  No  lease  (by  the  equity  of  the  statute)  shall 

be  made  without  impeachment  of  waste  (^).     6.  All  bonds 

and  covenants  tending  to  frustrate  the  provisions  of  the 

statutes  of  13  &  18  Eliz.  shall  be  void. 

These  latter  su-      Concerning  these  restrictive  statutes  there  are  two  obsei^ 

able  any  per-  '  vatious  to  be  made ;   first,  that  they  do  not,  by  any  coU'- 

Bu^  leases  as     structiou,  enable  any  persons  to  make  such  leases  as  they 

eoiunonuw      wcrc  by  commou  law  disabled  to  make.   Therefore  a  parson, 

disabled  from  .  ^,  i_i_*  ^"ji*  i-i  i 

making;  or  vicar,  though  he  IS  restrained  m>m  making  longer  leases 

than  for  twenty-one  years  or  three  lives,  even  %Dxth.  the  con- 
sent of  patron  and  ordinary,  yet  is  not  enabled  to  make  any 
lease  at  all,  so  as  to  bind  his  successor,  without  obtaining 
but  such  leases   such  consent(u).     Secondly,  that  though  leases  contrary  to 
ofl^stioi    "    these  acts  are  declared  void,  yet  they  are  good  as^ainst  the 

others,  are  Kood    ,  ,      .         i  •      i-r      •£•  i.     i.  i  ^      ^,      ^  , 

as  against  the     lesscTj  dunug  his  life,  it  hc  be  a  sole  corporation  ;  and  are 

hisufe.*™**      also  good  against  an  aggregate  corporation  so  long  as  the 

head  of  it  lives,  who  is  presumed  to  be  the  most  concerned 

in  interest.     For  the  act  was  intended  for  the  benefit  of  the 

(»)  11  Rep.  71.  (0  Co.  Liu.  45,  («)  IWd.  44. 
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snooeseor  only ;  and  no  man  shall  make  an  advantage  of 
bis  own  wrong  (tr). 

^bere  is  yet  another  restriction  with  resrard  to  coUeee  Direetiona  in 
leases,  by  statute  18  Eltz.  c.  6,  which  directs,  that  one^third  eux.  c.  6.  u  to 
of  the  old  rent  then  paid,  should  for  the  future  be  reserved  unW^^egl 
in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  each  6*.  8d.  *^'  ^^^ 
or  a  quarter  ofmalt  for  every  6f.;  or  that  the  lessees  should  ^  ^ 

pay  for  the  same  according  to  the  price  that  wheat  and  malt 
should  be  sold  for,  in  the  market  next  adjoining  to  the 
respective  colleges  on  the  market  day  before  the  rent  be- 
comes due.  This  is  said  (x)  to  have  been  an  invention  of 
lord  treasurer  Burleigh,  and  Sir  Thomas  Smith,  then  prin- 
cipal secretary  of  state ;  who,  observing  how  greatly  the 
value  of  money  had  sunk,  and  the  price  of  all  provisions 
risen,  by  the  quantity  of  bullion  imported  from  the  new- 
found Indies,  (which  effects  were  likely  to  increase  to  a 
greater  degree,)  devised  this  method  for  upholding  the 
revenues  of  colleges.  Their  foresight  and  penetration  has 
in  this  respect  been  very  apparent :  for,  though  the  rent  so 
reserved  in  com  was  at  first  but  one-third  of  the  old  rent,  or 
half  of  what  was  still  reserved  in  money,  yet  now  the  pro- 
portion is  nearly  inverted ;  and  the  money  arising  from  corn 
rents  is,  communibus  annis,  almost  double  to  the  rents  re- 
served in  money (33). 

The  leases  of  beneficed  clergymen  are  farther  restrained,  a«  to  non-r«i. 

^_  dent  cicimmicn* 

in  case  of  their  non-residence,  by  statutes  13  Eliz.  c.  20, 
14  Eliz.  c.  11,  18  Eliz.  c.  1 1,  and  43  Eliz.  c.  9,  which  direct, 


(w)  Co.  litt.  45. 


(w)  Strype's  AanaLi  of  Eliz. 


(33)  Mr.  Christian  obBcrref,  that, 
when  **  the  price  of  a  quarter  of  wheat 
ia  60«.y  the  oollegts  receiving  a  quarter 
of  wheat,  or  ita  value,  for  every  13i.  4d. 
which  they  are  paid  in  money,  it  fol«> 
Iowa  ihat  the  com  rent  wiU  be  in  pro«- 
iwrtion  to  the  money  rent  nearly  aa 
four  to  one. 

*'  But  both  theae  rente  united  are 
very  (br  from  the  present  value.  Col- 
bgea,  therefore^  in  order  to  obtain  the 
fbU  value  of  the  term,  take  afine  upon 
the  renewal  of  their  leases.     It  was  a 


great  obiject  to  colleges  to  restrain 
thoie  in  possesiion  from  making  long 
leases,  and  impoveriihing  their  sucoes* 
sors  by  receiving  the  whole  value  of 
the  lease,  by  a  ftna  at  the  eosunence- 
ment  of  the  term. 

*^  The  eom^rent  baa  made  the  <dd 
rent  approach  in  sOme  degree  nearer 
to  its  present  vatae;  otherwise  it 
should  seem  the  prinoqMl  advantage 
of  a  corn-rent  Is  to  secure  the  lessor 
from  the  effect  of  a  suddsB  scarcity 
of  corn.** 
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that  if  any  beneficed  clergyman  be  absent  (34)  from  his  cure 
above  fourscore  days  in  any  one  year^  he  shall  not  only 
forfeit  one  year's  profit  of  bis  benefice^  to  be  distributed 
among  the  poor  of  the  parish ;  but  that  all  leases  made  by 
him,  of  the  profits  of  such  benefice,  and  all  covenants  and 
agreements  of  like  nature,  shall  cease  and  be  void :  except 
in  the  case  of  licensed  pluralists,  who  are  allowed  to  demise 
the  living  on  which  they  are  non-resident,  to  their  curates 
only;  provided  such  curates  do  not  absent  themselves  above 
]  *forty  days  in  any  one  year.  And  thus  much  for  leases, 
with  their  several  enlargements  and  restrictions(y). 

5.  An  exchange  (35)  is  a  mutual  grant  of  equal  interests, 
the  one  in  consideration  of  the  other.  The  word  "ex- 
change," is  so  individually  requisite  and  appropriated  by 
law  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word,  or  expressed  by  any  circumlocution (2r).  The  estates 
exchanged  must  be  equal  in  quantity  (a);  not  of  value,  for 
that  is  immaterial,  but  of  interest*;  as  feensimple  for  fee- 


(y)  For  the  other  learning  relating 
to  leases,  which  is  yery  curious  and 
diffiisiTe,  I  must  refer  the  student  to  3 
Bac.  Abridg.  295,  (title  Leatet,  and 
Temufor  yeart^)  where  the  sulqect  is 
treated  in  a  perspicuous  and  masterly 


manner ;  being  siqpposed  to  be  cottnel- 
ed  from  a  manuscript  of  Sir  Gtoffnj 
Gilbert. 

(r)  Co.  litt.  50,  51. 

(a)  Litt.  8.  64,  65. 


(34)  The  various  acts  previously 
passed  for  enforcing  the  residence  of 
spiritual  persons  on  their  benefices 
were  repealed,  for  the  purpose  of  being 
consolidated  and  amended  by  the  sta- 
tute of  57  Geo.  III.  c.  99.  By  the 
fifth  section  of  this  statute,  it  is  enact- 
ed that  any  spiritual  person  holding 
any  benefice,  who  shall,  witnout  such 
licence  or  exemption  as  in  the  act  al- 
lowed, wilfully  absent  himself  there- 
from, for  any  space  exceeding  the  space 
of  three  months  together,  or  to  be  ac- 
counted at  several  times,  in  any  one 
year,  and  make  his  residence  or  abid- 
ing at  any  other  place,  except  some 
other  benefice  of  which  he  may  be  pos- 
sessed, shall,  when  such  absence  shall 
exceed  such  period  as  aforesaid,  and 


not  exceed  six  months,  forfeit  one  third 
of  the  annual  value  of  the  benefice 
fit>m  which  he  shall  so  absent  him- 
self ;  and  when  such  absence  shall  ex- 
ceed six  months,  and  not  exceed  eight 
months,  one  half  of  such  annual  value; 
and  when  such  absence  shall  exceed 
eight  months,  two-thirds  of  such  an- 
nual value ;  and  when  such  absence 
shall  have  been  for  the  whole  year, 
three-fourths  of  such  annual  value ; 
and  the  whole  of  such  penalty  shall  go 
to  the  informeri  together  with  costs 
of  suit. 

The  previous  enactments,  by  which 
leases  were  vacated  by  non-residenoe, 
were  repealed  by  the  statute  of  43 
Geo.  III.  c.  S4. 

(35)  See  m/tf,  p.  300,  note. 
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simple,  a  lease  for  twenty  years  for  a  lease  for  twenty  years, 
and  the  like.  And  the  exchange  may  be  of  things  that  lie 
either  in  grant  or  in  livery  (i).  But  no  livery  of  seisin,  even 
in  exchanges  of  freehold,  is  necessary  to  perfect  the  con- 
veyance (c)  :  for  each  party  stands  in  the  place  of  the  other, 
and  occupies  his  right,  and  each  of  them  hath  already  had 
corporal  possession  of  his  own  land.  But  entry  must  be 
made  on  both  sides ;  for,  if  either  party  die  before  entry, 
the  exchange  is  void,  for  want  of  sufficient  notoriety  (c^). 
And  so  also,  if  two  parsons,  by  consent  of  patron  and  ordi- 
nary, exchange  their  preferments ;  and  the  one  is  presented, 
instituted,  and  inducted,  and  tt}e  other  is  presented  and  in- 
stituted, but  dies  before  induction;  the  former  shall  not 
keep  his  new  benefice,  because  the  exchange  was  not  com- 
pleted, and  therefore  he  shall  return  back  to  his  own(e). 
For,  if,  after  an  exchange  of  lands  or  other  hereditaments, 
either  party  be  evicted  of  those  which  were  taken  by  him 
in  exchange,  through  defect  of  the  other's  title;  he  shall 
return  back  to  the  possession  of  his  own,  by  virtue  of  the 
implied  warranty  contained  in  all  exchanges  (/)• 

6.  A  partition  (36)  is  when  two  or  more  joint^tenants,  s.  Partition. 
coparceners,  or  tenants  in  common,  agree  to  divide  the 
*lands  so  held  among  them  in  severalty,  each  taking  a  [  *324  ] 
distinct  part.  Here,  as  in  some  instances  there  is  a  unity 
of  interest,  and  in  all  a  unity  of  possession,  it  is  necessary 
that  they  all  mutually  convey  and  assure  to  each  other  the 
several  estates,  which  they  are  to  take  and  enjoy  separately. 
By  the  common  law,  coparceners,  being  compellable  to 
make  partition,  might  have  made  it  by  parol  only;  but 
joint-tenants  and  tenants  in  common  must  have  done  it  by 
deed :  and  in  both  cases  the  conveyance  must  have  been 
perfected  by  livery  of  seisin  (y).  And  the  statutes  of  31  Hen. 
VIII.  c.  1,  and  32  Hen.  VIII.  c.  32,  made  no  alteration  in 
this  point.  But  the  statute  of  frauds,  29  Car.  II.  c.  3,  hath 
now  abolished  this  distinction,  and  made  a  deed  in  all  cases 
necessary. 

(b)  Co.  Litt.  51.  (e)  Perk.  s.  288. 

(c)  Litt.  8.  62.  (/)  Page  300. 

(d)  Co.  Idtt.  50.  (y)  Litt.  8.  250  ;  Co.  Litt.  169. 


(36)  See  mte,  pp.  180,  189,  and  323. 
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Secondary  or         These  ftre  the  seveml  species  of  primary  or  crigtmal  con- 

derivative  con-  -^  u-l  •  x-i.!.  J  j 

reyances  are-  veyancBS.  Those  whicD  remain  are  of  the  $econaart/f  or  de^ 
rivative  sort;  which  presuppose  some  other  conveyance 
precedent,  and  only  serve  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by  such  original 
conveyance*     As, 

7.  Release.  7.  Relcases :  which  are  a  discharge  or  conveyance  of  a 

man's  right  in  lands  or  tenements,  to  another  that  hath  some 
former  estate  in  possession.  The  words  generally  used  therein 
are  '^  remised,  released,  and  for  ever  quit-claimed"(A).  And 
these  releases  may  enure  either,  1.  By  way  of  enlarging  an 
estate,  or  enlarger  V estate :  as  if  diere  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder  re- 
leases all  his  right  to  the  particular  tenant  and  his  heirs  (37), 
this  gives  him  the  estate  in  fee  (i).  But,  in  this  case,  the 
relessee  most  be  in  possession  (38)  of  some  estate,  for  the 
release  to  work  upon ;  £ot  if  there  be  lessee  for  years,  and, 
before  he  enters  and  is  in  possession,  the  lessor  releases  to 
him  all  his  right  in  the  reversion,  such  release  ia  void  for 
want  of  possession  in  the  relessee  (A)«  2.  By  way  of  poM- 
ing  an  estate^  or  nutter  testate :  as  when  one  of  two  copar- 

[  ^  325  ]  ceners  releaseth  all  her  *right  to  the  other,  this  passeth  the 
fee-simple  of  the  whole  (/).  And  in  both  these  cases  there 
must  be  a  privity  of  estate  between  tlie  relessor  and  relea- 
see (m)*;  that  is,  one  of  their  estates  must  be  so  related  to 
the  other,  as  to  make  but  one  and  the  same  estate  in  law. 
3.  By  way  of  passing  a  right,  or  mitter  k  droit :  as  if  a 
man  be  disseised,  and  releaseth  to  his  disseisor  all  his  right; 


(A)  litt  8.  445. 
(i)  Ibid.  g.  465. 
(k)  Ibid.  s.  459. 


(/)  Co.  Litt.  273. 
(m)  Ibid.  272,  273. 


(37)  The  words  of  ioheritanee  «re 
necessary  to  ptss  a  fee  by  a  release 
which  enures  by  way  of  enlar^mg  an 
estate ;  bat  no  such  words  are  reqnired 
in  a  release  which  is  to  ^Mwtan  estate, 
or  a  right.     (1  Infetit.  273  b,  274  a.) 

(38)  Avirtual  possession  will  snAoe, 
if  Uie  releasee  has  an  estate  actually 
rested  in  himat  the  time  of  the  rdeaie* 
which  would  be  capable  of  enlarigement 
by  inch  release  if  he  had  the  achimi 


posseasion.  Thus, : 
years  makes  a  lease  to  another  for 
Ave  years,  who  enters,  a  release  to  the 
iirst  lessee  is  good,  for  the  possesrion 
of  his  lessee  was  his  possession.  So, 
if  a  man  makes  a  lease  for  years,  re- 
mainder for  yean,  and  the  first  lessee 
enters,  a  release  to  the  person  in  re- 
mainder for  years  is  good,  to  enlarge 
his  estate.  (Mr.  HargraTe's  note  (3) 
to  Co.  LHt.  270  a.) 
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hereby  the  disseisor  acquires  a  new  right,  which  changes  the 
quality  of  bis  estate,  and  renders  that  lawful  which  before 
was  tortious  or  wrongful  (n).  4.  By  way  of  extinguish^' 
ment :  as,  if  my  tenant  for  life  makes  a  lease  to  A.  for  life, 
remainder  to  B,  and  his  heirs,  and  I  release  to  A. ;  this  ex- 
tinguishes my  right  to  the  reversion,  and  shall  enure  to  the 
advantage  of  B.'s  remainder  as  well  as  of  A.'s  particular  es- 
tate (o)  (39),  6.  By  way  of  entry  and  feoffment :  as,  if  there 
be  two  joint  disseisors,  and  the  disseisee  releases  to  one  of 
them,  he  shall  be  sole  seised,  and  shall  keep  out  his  former 
companion ;  which  is  the  same  in  effect  as  if  the  disseisee  had 
entered,  and  thereby  put  an  end  to  the  disseisin,  and  after- 
wards had  enfeoffed  one  of  the  disseisors  in  fee  (p).  And 
hereupon  we  may  observe,  that,  when  a  man  has  in  himself 
the  possession  of  lands,  he  most  at  the  common  law  convey 
the  freehold  by  feoffment  and  livery ;  which  makes  a  n<^o- 
riety  in  the  country :  but,  if  a  man  has  only  a  right  or  a 
future  interest,  he  may  convey  that  right  or  interest  by  a 
mere  release  to  him  that  is  in  possession  of  the  land :  for  the 
occupancy  of  the  relessee  is  a  matter  of  sufficient  notoriety 
already. 

8.  A  confirmation  (40)  is  of  a  nature  nearly  allied  to  a  re-  8.  confimation. 


(a)  Liu.  fl.  466. 


(o)  Ibid.  8.  470. 


(p)  Co.  litt.  278. 


(39)  No  privity  \a  necessary  when 
a  r^eoMe  of  a  right  is  made  to  one 
wbo  bath  an  estata  of  fteaholdy  in 
deed  or  in  law ;  bmt  a  release  cannot 
enure  by  way  of  pmmng  a  right,  im- 
leM  it  is  made  to  one  having  a  fee- 
simple;  for,  the  person  to  whom  a 
right  is  ptmtd  most  have  the  wkoU 
right  $  (see  the  next  note ;)  to  a  per- 
■on  not  having  the  fee,  therefore,  a 
release  of  right  operates,  as  jt  were, 
by  eztingnithment  in  respect  of  him 
that  made  the  release ;  wluch  eKtin- 
gnishment  shaU  enure  to  him  in  re- 
mainder, thoogh  the  right  is  not 
OKtinct  m  deed.  (1  Inetit.  275  a, 
279b.)  If  a  release  of  all  oefJMif  be 
made  to  a  tenant  for  life,  the  person 
in  remainder,  after  the  death  of  the 
tenant  for  life,  shaU  have  no  benefit 


from  this  release.  (1  Instit.  275  b, 
2S5b;  Edward  Altkmm* 9  oMe,  SRep. 
dUn ;  Lmipei'9  eoM,  10  Rep.  SI. 

(40)  A  confirmation  of  title  esta- 
blishes that  estate  or  interest  which 
the  tenant  already  has :  a  release  in 
enlargement  of  estate  is  the  reKa- 
qaishment  to  the  tenant  of  a  right 
which  he  had  not  before.  A  eonfir^ 
mation  d  title  is  not,  in  aU  respects, 
snbject  to  the  same  rates  as  a  release 
of  right:  a  more  immediate  estate 
may  be  confirmed,  withont  confirming 
a  more  remote  one  \  bnt  a  rdease  of 
ri^  for  a  moment  is  a  release  for 
ever.    (1  Instit.  274  a,  297  a.) 

If  a  disseisor  raahes  a  lease  for  one 
hnadred  yean,  the  disseisee  may  con- 
firm parcel  of  those  years,  bnt  then  it 
mnst  be  by  apt  words  ;  he  mnst  not 
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lease.  Sir  Edward  Coke  defines  ii(q)  to  be  a  conveyance  of 
an  estate  or  right  in  esse,  whereby  a  voidable  estate  is  made 
sure  and  unavoidable,  or  whereby  a  particular  estate  is  in- 
creased :  and  the  words  of  making  it  are  these,  ''have  given, 
''granted,  ratified,  approved,  and  confirmed" (r).  An  in- 
stance of  the  first  branch  of  the  definition  is,  if  tenant  for 
life  lesiseth  for  forty  years,  and  dieth  during  that  term ;  here 
the  lease  for  years  is  voidable  by  him  in  reversion :  yet,'  if 
[  *  326  ]  he  *  hath  confirmed  the  estate  of  the  lessee  for  years,  before 
the  death  of  tenant  for  life»  it  is  no  longer  voidable  but 
sure  («).  The  latter  branch,  or  that  which  tends  to  the  in- 
crease of  a  particular  estate,  is  the  same  in  all  respects  with 
that  species  of  release  which  operates  by  way  of  enlai^ge- 
ment. 

9.  A  surrender,  sursumredditio,  or  rendering  up,  is  of 
a  nature  directly  opposite  to  a  release  ;  for,  as  that  operates 
by  the  greater  estate's  descending  upon  the  less,  a  surrender 
is  the  falling  of  a  less  estate  into  a  greater  (41).  It  is  de- 
fined (t),  a  yielding  up  of  an  estate  for  life  or  years  to  him 
that  hath  the  immediate  reversion  or  remainder  wherein  the 
particular  estate  may  merge  or  drown,  by  mutual  agreement 
between  them.  It  is  done  by  these  words,  "  hath  surren- 
"  dered,  granted,  and  yielded  up"  (42).    The  surrenderor 


9.  Surrender. 


(q)  1  Inst.  295. 

(r)  litt.  s.  515,  531. 


(t)  Ibid.  I.  516. 
(0  Co.  Litt.  337. 


confirm  the  lease  or  demise,  or  the 
estate  of  the  lessee,  for  then,  the  ad- 
dition **  for  parcel  of  the  term*'  would 
be  repugnant,  when  the  whole  was 
confirmed  before ;  but  the  confirma- 
tion must  be  of  the  land,  for  part  of 
the  term.  The  confirmation  may  be 
of  part  of  the  land ;  as,  if  the  lease 
for  years  were  of  forty  acres,  it  may 
be  confirmed  as  to  twenty  acres :  but 
an  estate  of  freehold  cannot  be  con- 
firmed for  part  of  the  estate,  for  such 
an  estate  is  integral  and  indivisible ; 
but  years  are  several,  and  a  term 
composed  of  them  is  fractional  and 
divisible.     (1  Instit.  297  a.) 

(41)  This  may  be  effected  either  by 
a  surrender  in  fact,  (as  defined  in  the 
text,)  or  by  a  surrender  in  law,  by  the 


acceptance  of  an  estate  inconsistent 
with  a  prior  estate.  Thus,  if  a  valid 
new  lease  be  made  to  a  person  in  pos- 
session under  an  old  lease,  this  will, 
without  any  actual  surrender,  operate 
as  a  surrender  in  law  of  the  old  lease. 
(Shep.  Touch.  300;  Jve^s  ease,  5Bep. 
116;  Fklmenton  v.  Steward,  1  FLowd. 
108 ;  8.  a  Dyer,  103  a ;  WUliM  v. 
JVMtewpod,  1  Leon.  322.) 

(42)  Mere  cancellation  will  not 
amount  to  a  surrender,  either  in  fiurt 
or  in  law,  of  a  lease :  {iPOemut  v. 
Mae  Culloek,  Giib.  Equ.  Rep.  236:) 
for,  the  cancelling  of  an  instrument 
does  not  re- vest  the  interest  which  it 
conveyed.  (Doe  v.  Binffkam,  4  Bam. 
&  Aid.  677,) 
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must  be  in  possession  (u) ;  and  the  surrenderee  must  have  a 
higher  estate  (43),  in  which  the  estate  surrendered  may 
merge ;  therefore,  tenant  for  life  cannot  surrender  to  him  in 
remainder  for  years  (tr).  In  a  surrender  there  is  no  occasion 
for  livery  of  seisin  (x)  ;  for  there  is  a  privity  of  estate  between 
the  surrenderor  and  the  surrenderee ;  the  one's  particular 
estate,  and  the  other's  remainder  are  one  and  the  same 
estate ;  and  livery  having  been  once  made  at  the  creation 
of  it,  there  is  no  necessity  for  having  it  afterwards.  And, 
for  the  same  reason,  no  livery  is  required  on  a  release  or 
confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a 
freehold  thereby  passes ;  since  the  reversion  of  the  relessor, 
or  confirmor,  and  the  particular  estate  of  the  relessee,  or 
coiifirmee,  are  one  and  the  same  estate ;  and  where  there 
is  already  a  possession,  derived  from  such  a  privity  of  es* 
tate,  any  farther  delivery  of  possession  would  be  vain  and 
nugatory  (y). 

10.  An  assignment  is  properly  a  transfer,  or  making  over  lo.  Assignment. 
to  another,  of  the  right  one  has  in  any  estate ;  but  it  is 
usually  applied  to  an  estate  for  life  or  years.  And  it  differs 
from  a  lease  only  in  this :  that  by  a  lease  one  grants  an  in- 
terest less  *than  his  own,  reserving  to  himself  a  reversion;  [  ♦327  ] 
in  assignments  he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of 
the  assignor  (44). 


(tf)  Co.  Litt.  338. 
(w)  Perk.  8.  589. 


(«)  Co.  Litt.  50. 
(y)  litt.  8.  460. 


(43)  This  is  not  quite  accurate,  if 
it  be  good  law  (as  appears  to  be  set- 
tled) that  one  termor  may  surrender 
to  another ;  and  that  such  surrender 
will  be  good,  though  the  term  of  the 
surrenderor  is  longer  than  the  term  of 
the  surrenderee.  (ffus/hesY,Robathamf 
Cro.  Elis.  303.) 

(44)  Mr.  Christian  obserres,  that 
"this  b  far  from  being  universally 
true ;  for  there  is  a  great  variety  of 
distinctions  when  the  assignee  is 
bound  by  the  covenants  of  the  assig- 
nor, and  when  he  is  not.  The  gene- 
ral rule  is,  that  he  is  bound  by  all 
covenants  which  run  with  the  land ; 

VOL     11. 


but  not  by  collateral  covenants  which 
do  not  run  with  the  land.  As,  if  a 
lessee  covenants  for  himself,  (execu- 
tors, and  administrators,  concerning 
a  thing  not  in  existence,  as,  to  build 
a  wall  upon  the  premises,  the  assignee 
wiU  not  be  bound ;  but,  in  that  case, 
the  assignee  wiU  be  bound,  if  the  les- 
see has  covenanted  for  himself  and 
assigns.  Where  the  lessee  covenants 
for  himself,  his  executors,  and  ad- 
ministrators, to  reside  upon  the 
premises,  this  covenant  binds  his 
assignee,  for  it  runs  with,  or  is  ap- 
purtenant to,  the  thing  demised. 
(2  Hen.  Bl.  1.33.)     The  assignee  in 

K    K 
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u.  Dcfeaiance.  H.  A  defeazance  is  a  collateral  deed,  made  at  the  same 
time  with  a  feoffinent  or  other  conveyance,  containing  cer- 
tain conditions,  upon  the  performance  of  which  the  estate 
then  created  may  be  defeated  {z)  or  totally  undone.  And 
in  this  manner  mortgages  were  in  former  times  usually 
made ;  the  mortgagor  enfeoffing  the  mortgagee,  and  he  at 
the  same  time  executing  a  deed  of  defeazance,  whereby  the 
feoffment  was  rendered  void  on  repayment  of  the  money 
borrowed  at  a  certain  day.  And  this,  when  executed  at  the 
same  time  with  the  original  feoffinent,  was  considered  as 
part  of  it  by  the  ancient  law  (a) ;  and  therefore  only  in- 
dulged (45)  ;  no  subsequent  secret  revocation  of  a  solemn 
conveyance,  executed  by  livery  of  seisin,  being  allowed  in 
those  days  of  simplicity  and  truth ;  though,  when  uses  were 
afterwards  introduced,  a  revocation  of  such  uses  was  per* 
mitted  by  the  courts  of  equity.  But  things  that  were  mere- 
ly executory*,  or  to  be  completed  by  matter  subsequent,  (as 
rents,  of  which  bo  seisin  could  be  had  till  the  time  of  pay- 
ment,) and  so  also  annuities,  conditions,  warranties,  and  the 
like,  were  always  liable  to  be  recalled  by  defeazances  made 
subsequent  to  the  time  of  their  creation  (&)• 
II.  ofconrey.  II.  There  yet  remain  to  be  spoken  of  some  few  convey- 
rate  by  virtue  of  auccs,  which  havc  their  force  and  operation  by  virtue  of  the 

the  8tat.  of  uses.      .    ^    ,       j» 

Statute  of  uses* 
Of  the  nature  of      Uscs  and  trusts  are,  in  their  original,  of  a  nature  very  simi- 

uscs  and  trusts. 


( j)   From  the  Frencb  verb  drfeAre^ 
nifeetum  rtddere. 


(a)  Co.  Litt.  236. 
(6)  Ibid.  237. 


BO  caie  is  bound  by  tlie  covenant  of 
the  lessee,  to  build  a  honse  for  the 
lessor  any  where  oiT  the  premises,  or 
to  pay  money  to  a  stranger.  {Sprnt" 
eer'f  eaae,  5  Co.  16.)  The  assignee 
is  not  bound  by  a  covenant  broken 
before  assignment.  (3  Bmr.  1271. 
See  Com.  Dig.  Covenant.)  If  an 
nnderleaae  is  made  even  for  a  day  less 
than  the  whole  term,  the  nnderlessee 
is  not  liable  for  rent  or  covenants  to 
the  original  lessor,  like  an  assignee  of 
the  whole  term.    (Doug.  184.) 

An  assignee  is  liable  for  rent  only 
whibt  he   continues    in   possession 


under  tiie  assignment.  And  he  b 
hdd  not  to  be  guilty  of  a  fraud,  if  he 
assigns  even  to  a  beggar,  or  to  a  per- 
son  leaving  tiie  kingdom,  provided 
the  assignment  be  executed  before 
his  departure.    (IB.&F.  21.) 

(45)  A  defeasance  is  now  seldom 
resorted  to,  as  it  is  a  much  preferable 
course  to  make  the  conditions  appa- 
rent in  the  deed  itself,  so  that  the 
complete  nature  of  the  transaction 
may  appear  in  one  and  the  same  in* 
strument.  * 

As  to  defeasances  of  bonds,  or  judg* 
ments,  see  pott,  p.  342. 
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lar^  or  rather  exactly  the  same  :  answering  more  to  the^ei- 
cammisgum  than  the  tisus  fructus  of  the  civil  law :  which 
latter  was  the  temporary  right  of  using  a  thing,  without 
having  the  ultimate  property,  or  full  dominion  of  the  sub- 
stance (c).  But  the  fidei-commissum,  which  usually  was 
created  by  will,  was  the  disposal  of  an  inheritance  to  one, 
in  confidence  that  be  *  should  convey  it,  or  dispose  of  the  [ 
profits,  at  the  will  of  another.  And  it  was  the  business  of 
a  particular  magistrate,  the  prastar  fidei-commissarius,  in- 
stituted by  Augustus,  to  enforce  the  observance  of  this  con- 
fidence (d).  So  that  the  right  thereby  given  was  looked 
upon  as  a  vested  right,  and  entitled  to  a  remedy  from  a 
court  of  justice  :  which  occasioned  that  known  division  of 
rights  by  the  Roman  law,  into  jus  legitimumy  a  legal  right, 
which  was  remedied  by  the  ordinary  course  of  law ;  jus 
fiduciarium,  a  right  in  trust,  for  which  there  was  a  remedy 
in  conscience ;  and  jus  precarium,  a  right  in  curtesy,  for 
which  the  remedy  was  only  by  intreaty  or  request  (e).  In 
our  law,  a  use  might  be  ranked  under  the  rights  of  the 
second  kind ;  being  a  confidence  reposed  in  another  who 
was  tenant  of  the  land,  or  terre-tenant,  that  he  should  dis- 
pose of  the  land  according  to  the  intentions  of  cestuy  que 
use,  or  him  to  whose  use  it  was  granted,  and  sufier  him  to 
take  the  profits  (/).  As,  if  a  feofiment  was  made  to  A.  and 
his  heirs,  to  the  use  of  (or  in  trust  for)  B.  and  his  heirs; 
here,  at  the  common  law,  A.  the  terre-tenant  had  the  legal 
property  and  possession  of  the  land,  but  B.  the  cestuy  que 
use  was  in  conscience  and  equity  to  have  the  profits  and 
disposal  of  it  (46). 
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(c)  Ff.  7.  1.  1. 

{d)  Inst.  2,  tit.  23. 

(«)  Ff.  43.  26.  1 ;  Bacon  on  Uses, 


Sto.  306. 

(J)  Flowd.  352. 


328  ] 


(46)  Uses  evaded,  wiUKmt  over- 
tnmingy  the  common  law.  The  estate 
was  regnlarly  transferred  by  a  com- 
mon law  conveyance  to  some  person 
as  a  tmstee,  and  he,  at  law,  was  the 
absolnte  owner  of  the  property;  so 
much  so,  that  the  real  owner  would 
have  been  deemed  a  trespasser  had  he 
entered  without  the  authority,  express 
or  implied,  of  the  legal  tenant.     But, 


in  equity,  the  legal  tenant  and  his 
heirs  were  by  degrees  considered  the 
mere  nominees  of  the  person  by 
whom  the  estate  was  conveyed,  and 
were  deemed  bound  to  execute  all  his 
directions  in  regard  to  the  estate. 
After  the  relation  of  trustee  and  cm- 
tut  gn€  un  was  thus  established,  all 
the  refinements  which  we  now  meet 
with  in  settlements  of  real  property, 
R  r2 
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Their  first  intro- 
duction  into  our 
law. 


This  notion  was  transplanted  into  England  from  the  civil 
law,  about  the  close  of  the  reign  of  Edward  llh(g),  by  means 
of  the  foreign  ecclesiastics ;  who  introduced  it  to  evade  the 
statutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 
their  religious  houses  directly,  but  to  the  use  of  the  reli- 
gious houses  (h) :  which  the  clerical  chancellors  of  those 
times  held  to  he  fidei-^ammissa,  and  binding  in  conscience ; 
and  therefore  assumed  the  jurisdiction  which  Augustus  had 
vested  in  his  prcetar,  of  compelling  the  execution  of  such 
trusts  in  the  Ck>urt  of  Chancery.  And,  as  it  was  most  easy  to 
obtain  such  grants  from  dying  persons,  a  maxim  was  esta- 
blished, that  though  by  law  the  lands  themselves  were  not 
devisable,  yet,  if  a  testator  had  enfeoffed  another  to  his  own 
[  *  329  ]  use,  and  so  was  ^possessed  of  the  use  only,  such  use  was 
devisable  by  will.  But  we  have  seen(t)  how  this  evasion 
was  crushed  in  its  infancy,  by  statute  16  Ric.  II.  c.  5,  with 
respect  to  religious  houses. 
Their  establish-       Yet,  the  idca  beius:  once  introduced,  however  fraudu- 

ment  by  the  .  ^       ,  , 

courts  of  equity,  leutly,  it  aftcrwards  continued  to  be  often  innocently,  and 
sometimes  very  laudably,  applied  to  a  number  of  civil  pur- 
poses :  particularly  as  it  removed  the  restraint  of  alienations 
by  will  (47),  and  permitted  the  owner  of  lands  in  his  lifetime 
to  make  various  designations  of  their  profits,  as  prudence,  or 
justice,  or  family  convenience,  might  from  time  to  time  re- 
quire. Till,  at  length,  during  our  long  wars  in  France,  and 
the  subsequent  civil  commotion^  between  the  houses  of 
York  and  Lancaster,  uses  grew  almost  universal ;  through 
the  desire  that  men  had  (when  their  lives  were  continually 
in  hazard)  of  providing  for  their  children  by  will,  and  of 
securing  their  estates  from  forfeitures ;  when  each  of  the 
contending  parties,  as  they  became  uppermost,  alternately 


(0)  Stat.  50  Edw.  III.  c.  6;  1  Ric. 
II.  c.  9 ;  1  Rep.  138. 


(A)  See  pag.  271. 
(0  Pag.  272. 


soon  became  established  in  equity. 
(Sugden's  Introduc.  to  Gilb.  on  Uses 
and  Trusts.) 

(47)  For,  the  will  of  cestui  que  use 
affected  only  the  equitable  right  to 
the  land,  which  was  not  subject  to 
the  feudal  rule  of  law;  and  it  was 
thought  reasonable,  upon  a  distinction 


started  between  the  land  and  the  use 
of  the  land,  that  the  eeetui  que  use 
might  dispose  of  the  pro/it*  by  will ; 
the  legal  estate  stiU  continuing  in  the 
feoffee  to  uses.  (Wright's  Law  of 
Ten.  172,  174 ;  and  see  Ckudleigh'M 
eaee,  1  Rep.  123  b  ;  .S*.  C.  1  Anders. 
323.) 
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attainted  the  other.  Wherefore,  about  the  reign  of  Edw. 
IV.y  (before  whose  time.  Lord  Bacon  remarks  (A),  there  are 
not  six  cases  to  be  found  relating  to  the  doctrine  of  uses,) 
the  courts  of  equity  began  to  reduce  them  to  something  of  a 
regular  system. 

Originally  it  was  held  that  the  chancery  could  give  no  Progress  of  the 
relief,  but  against  the  very  person  himself  intrusted  for 
cestuy  que  use,  and  not  against  his  heir  or  alienee.  This 
was  altered  in  the  reign  of  Henry  VI,,  with  respect  to  the 
heir(/);  and  afterwards  the  same  rule,  by  a  parity  of  rea- 
son, was  extended  to  such  alienees  as  had  purchased  either 
without  a  valuable  consideration,  or  with  an  express  notice 
of  the  use  (m).  But  a  purchasor  for  a  valuable  considera- 
tion, without  notice,  might  hold  the  land  discharged  of  any 
trust  or  confidence.  And  also,  it  was  held,  that  neither  the 
king  or  queen,  on  account  of  their  dignity  royal  (n),  nor  any 
corporation  •aggregate,  on  account  of  its  limited  capacity(o),  [  *  330  ] 
could  be  seised  to  any  use  but  their  own ;  that  is,  they 
might  hold  the  lands,  but  were  not  compellable  to  execute 
the  trust.  And,  if  the  feoffee  to  uses  died  without  heir,  or 
committed  a  forfeiture,  or  married,  neither  the  lord  who 
entered  for  his  escheat  or  forfeiture,  nor  the  husband  who 
retained  the  possession  as  tenant  by  the  curtesy,  nor  the  wife 
to  whom  dower  was  assigned,  were  liable  to  perform  the 
uBe(p):  because  they  were  not  parties  to  the  trust,  but 
came  in  by  act  of  law :  though  doubtless  their  title  in  reason 
was  no  better  than  that  of  the  heir. 

On  the  other  hand  the  use  itself,  or  interest  of  cestuy  oue  Nothing  whereof 

the  use  is  vdmb^ 

use,  was  learnedly  refined  upon  with  many  elaborate  d is- parsue  from  the 
tinctions.     And,  1.  It  was  held  that  nothing  could  be  grant-  ^  grsnted'to  a 
ed  to  a  use,  whereof  the  use  is  inseparable  from  the  pos- 
session ;  as  annuities,  ways,  commons,  and  authorities  quce 
ipso  usu  cansumuntur  (q):  or  whereof  the  seisin  could   not 
be  instantly  given  (r).     2.  A  use  could  not  be  raised  with-  uaeseouidnot 

.  /r*    •       A  •!*•  T^i  -toe  raised  with- 

out  a  sumcient  consideration.      ror  where  a  man  makes  out  a  sufficient 
a  feoffment  to  another,  without  any  consideration,  equity 

(k)  On  Uses,  313.  (o)  Bro.  Abr.  tit.  Feoftn.  al  Uses, 

(V)  Keilw.  42  ;  Year-book,  22  Edw.  40 ;  Bacon,  347. 

IV.  6.  (p)  1  Rep.  122. 

(m)  Keilw.  46;  Bacon  of  Uses,  312.  (q)  1  Jon.  127. 

(fi)  Bro.  Abr.  tit.  Feoffm.  al  Uses,  (r)  Cro.  Eliz.  401. 
31 ;   Bacon  of  Uses,  346,  347. 
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were  descen- 
dible in  Uie  same 
manner  as  in- 
heritances iu 
possessiou ; 


and  might  lie 
assigned  or  de- 
vised: 
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presumes  that  he  meant  it  to  the  use  of  huB8df(s)(48), 
unless  he  expressly  declares  it  to  be  to  the  use  of  another, 
and  then  nothing  shall  be  presumed  contrary  to  his  own 
expressions  (t)*  But,  if  either  a  good  ot  ^  valuable  con- 
sideration appears,  equity  will  immediately  raise  a  use  cor- 
respondent to  such  consideration  (v).  3.  Uses  were  de- 
scendible according  to  the  rules  of  the  common  law,  in  the 
case  of  inheritances  in  possession  (w)  (49);  for  in  this  and 
many  other  respects  isquitas  sequitur  legem,  and  cannot 
establish  a  different  rule  of  property  from  that  which  the 
law  has  established.  4.  Uses  might  be  assigned  by  se- 
cret deeds  between  the  parties  {x),  or  be  devised  by  last 
will  and  testament  (y) ;  for,  as  the  legal  estate  in  the  soil 


(«)  See  pag.  296. 
(0  1  And.  37. 
(«)  Moor,  684. 


(10)  2  RoU.  Abr.  780. 
(jp)  Baeon  of  Vaes,  312. 
(y)  Ibid.  308. 


(48)  See  ante,  p.  296.  In  the  se- 
cond section  of  the  3rd  chapter  of 
Gilbert  on  Uses,  p.  222,  the  law  is  in 
substance  thus  laid  down.  If  a  feoff- 
ment be  made,  or  a  fine  be  levied,  or 
recovery  be  suffered,  without  consi- 
deration, and  no  uses  be  expressed, 
the  use  results  to  the  feoffor  and  his 
heirs.  But  if  any  uses  be  expressed, 
it  shall  be  to  those  uses,  though  no 
consideration  be  had;  and  herein  b 
the  difference  between  raising  uses  by 
fine,  feoffment,  or  other  conveyance 
operating  by  transmutation  of  posses* 
sion,  and  uses  raised  by  covenant ; 
for,  upon  the  first,  if  no  uses  were 
expressed,  it  is  equity  that  assigns 
the  feoffor  to  have  the  resulting  use ; 
by  the  law,  the  feoffor  has  parted  with 
all  his  interest ;  (see  Cave  v.  Ho^ford^ 
3  Ves.  ^^7  ;)  but  where  he  expresses 
uses,  there  can  be  no  equity  in  giving 
him  the  use  against  his  own  will.  On 
the  other  hand,  in  case  of  a  covenant 
there  can  be  no  use  without  a  consi- 
deration ;  for  the  covenantee  in  such 
case  can  have  no  right  by  law,  and 
there  is  no  reason  why  equity  should 
give  him  the  use.  (And  see  Calthrop^s 
cote,  Moor,  101 ;  StepkenU  cote,  1 


Leon.  138 ;  Jenkins'  Cent.  6,  case 
36;  Mildmay*9  aue,  1  Rep.  176;  2 
Roll's  Ab.  790.) 

(49)  Chief  Justice  Eyre  Qn  Cbve 
V.  Hoiford,  3  Ves.  667,)  said,  a  use 
which  results  is  the  original  use ;  and 
this  is  not  a  mere  dry  proposition, 
productive  of  no  legal  consequence ; 
the  course  of  descent  is  regulftted  by 
it.  For  instance,  in  the  case  of  a  con- 
veyance by  a  man  seised  er  parte 
matemd,  if  the  use  results,  it  results 
to  him  in  the  same  manner ;  so  it  is 
where  the  use  is  expfcsaly  limited  to 
the  party  from  whom  the  estate 
moved ;  it  would  be  in  him  as  his  old 
estate,  and  go  to  the  heirs  ex  parte 
nuttemd.  (Co.  Litt.  13  a ;  Abbot  t. 
ilMr/oii,Salk.590;  MarimT,8tniekmm, 
5  T.  R.  107,  n.)  But,  since  this  note 
was  first  published,  it  has  been  enact- 
ed, by  the  statute  of  3  &  4  Gul.  IV. 
c.  106,  s.  3,  that,  when  any  Umd  shaU 
have  been  limited,  by  any  assurance 
executed  after  the  last  day  of  Decem- 
ber, 1833,  to  the  party  conveying  or 
to  his  heirs,  such  person  shall  be  con- 
sidered to  have  acquired  the  same  as 
purchaser,  >  and  not  to  be  entitled 
thereto  as  his  former  estate. 
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was  not  tnamteantd  by  these  tmosactions,  ao  livery  of  seisin 

was  necessary ;  ^and,  as  the  irQteatioo  of  the  ptrttea  was  the  [  *  33 1  ] 

leading  principle  in  this  species  of  property,  any  instrument 

declaring  that  intention  was  allowed  to  be  binding  in  equity. 

But  eesiujf  que  U9e  coald  not  at  common  law  alieqe  the  legal 

interest  of  the  lands,  without  the  eoneurrenc^  of  his  feof^ 

fee  (z) ;  to  whom  he  was  accounted  by  law  to  be  only  tenant 

at  sniFerance  (a).    6.  Uses  were  not  liable  to  any  of  the^H^^^'l 

...  not  liable  to  the 

feodal  burthens;  and  particularly  did  not  esclieat  for  felony  ft»<i^  burtheiu: 
or  other  defect  of  blood ;  for  escheats,  &c^,  are  the  conse- 
quence of  tenure  (50),  and  uses  are  keld  of  nobody :  but  the 
land  itself  was  liable  to  escheat,  whenever  the  blood  of  the 
feoffee  to  uses  was  extinguished  by  crime  or  by  defect ;  and 
the  lord  (as  was  before  observed)  might  hold  it  discharged 
of  the  use  (b).    6.  No  wife  could  be  endowed,  or  husband  ?®'  ^  ^^^^*  '^^ 

^  '  '  tenancy  oy  cur- 

have  his  curtesy,  of  a  use  (c)  (51) :  for  no  trust  was  declared  ^y  > 
for  their  benefit,  at  the  original  grant  of  the  estate.    And 
therefore  it  became  customary,  when  most  estates  were  put 
iu  use,  to  settle  before  marriage  some  joint  estate  to  the  use 
of  the  husband  and  wife  for  their  lives;   which  was  the 
original  of  mod^n  jointures (d),    7.  A  use  could  not  be  J^fttedb "i  / 
extended  by  writ  of  elegit,  or  other  legal  process,  for  the  ^^' 
debts  otceeiuy  fue  U8e(e).     For,  being  merely  a  creature  of 
equity,  the  common  law,  which  looked  no  farther  than  to 
the  person  actually  seised  of  the  land,  could  award  no  pro- 
cess against  it. 

It  is  impracticable,  upon  our  present  plan,  to  pursue  the  Alteration*  by 
doctrine  of  uses  through  all  the  refinements  and  niceties 
which  the  ingenuity  of  the  times  (abounding  in  subtile  dis- 
quisiticms)  deduced  from  this  child  of  the  imagination,  when 
once  a  departure  was  permitted  from  the  plain  simple  rules 
of  property  established  by  the  ancient  law.  These  principal 
outlines  will  be  fully  sufficient  to  show  the  ground  of  Lord 
Bacon's  complaint  if\  that  this  coufbq  of  proceeding  '^  was 

(2)  SUt.  1  Ric.  III.  c.  1.  (d)  See  pag.  137. 

(a)  Bro.  Abf.  Ibid.  23.  (e)  Bro.  Abr.  tit.  Bseeutiont,  90. 

{b)  Jmk.  190.  (/>  Use  oi  «he  Law,  153. 

(c)  4  Rep.  1 ;  2  And.  75. 

(50)  See  ante,  pp.  72  and  244,  with     as  to  the  doctrines  of  curtesy,  dower, 
the  notes  thereto.  and  jointnure. 

(51)  See  anif,  pp.  127,  129,  137, 
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**  turned  to  deceive  many  of  their  just  and  reasonable  rights. 
**  A  man  that  had  cause  to  sue  for  land,  knew  not  against 
[  *  332  ]  "  whom  to  •bring  his  action,  or  who  was  the  owner  of  it. 
''  The  wife  was  defrauded  of  her  thirds ;  the  husband  of  his 
'^  curtesy  ;  the  lord  of  his  wardship,  relief,  heriot,  and  es- 
"  cheat ;  the  creditor  of  his  extent  for  debt ;  and  the  poor 
"  tenant  of  his  lease."  To  remedy  these  inconveniences 
abundance  of  statutes  were  provided,  which  made  the  lands 
liable  to  be  extended  by  the  creditors  of  cestuy  que  U8e{g\ 
allowed  actions  for  the  freehold  to  be  brought  against  him, 
if  in  the  actual  pernancy  or  enjoyment  of  the  profits  (A); 
•  made  him  liable  to  actions  of  waste  (i);  established  his  con- 
veyances and  leases  made  without  the  concurrence  of  his 
feoffees  (k) ;  and  gave  the  lord  the  wardship  of  his  heir, 
with  certain  other  feodal  perquisites  (Z). 

Tiio  titatute  of  These  provisions  all  tended  to  consider  cestuy  que  use  as 
the  real  owner  of  the  estate ;  and  at  length  that  idea  was 
carried  into  full  effect  by  the  statute  27  Hen.  VIII.  c.  10, 
which  is  usually  called  the  statute  of  uses,  or,  in  convey- 
ances and  pleadings,  the  statute  for  transferring  uses  into 
possession.  The  hint  seems  to  have  been  derived  from  what 
was  done  at  the  accession  of  king  Richard  III. ;  who,  hav- 
ing, when  duke  of  Gloucester,  been  frequently  made  a  feoffee 
to  uses,  would  upon  the  assumption  of  the  crown  (as  the  law 
was  then  understood)  have  been  entitled  to  hold  the  lands 
discharged  of  the  use.  But,  to  obviate  so  notorious  an  in- 
justice, an  act  of  parliament  was  immediately  passed  (m), 
which  ordained,  that,  where  he  had  been  so  enfeoffed  joint- 
ly with  other  persons,  the  land  should  vest  in  the  other 
feoffees,  as  if  he  had  never  been  named ;  and  that,  where  he 
stood  solely  enfeoffed,  the  estate  itself  should  vest  in  cestuy 
que  use  in  like  manner  as  he  had  the  use.  And  so  the  sta- 
tute of  Hen.  Vni.,  afler  reciting  the  various  inconveniences 
before-mentioned,  and  many  others,  enacts,  that  *'  when  any 
*'  person  shall  be  s^t^eeZ  .of  lands,  &c.,  to  the  use,  confidence, 

[  *  333  ]    "  or  trust,  of  any  other  person  or  body  *politic,  the  person 
*'  or  corporation  entitled  to  the  use  in  fee-simple,  fee-tail, 

(ff)  Stat.  50  Edw.  III.  c.  6 ;  2  Ric.         (i)  Stat.  11  Hen.  VI.  c.  5. 
II.  sesB.  2,  c.  3  ;  19  Hen.  YII.  c.  15.         (k)  Stat.  1  Ric.  III.  c.  1. 

(A)  Stat.  1  Ric.  II.  c.  9 ;  4  Hen.  IV.  (I)  SUt.  4  Hen.  VII.  c.  17 ;  19Hen. 

c.  7,  c.  15  ;  11  Hen.  VI.  c.  3  ;  1  Hen.  VII.  c.  15. 
yil.c.  1.  (fM)l  Ric.  III.  c.  5. 
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**  for  life,  or  years,  or  otherwise,  shall  from  thenceibrth 
''  stand  and  be  seised  or  possessed  of  the  land,  &c.,  of  and 
^*  in  the  like  estates  as  they  have  in  the  use,  trust,  or  confi- 
"  dence ;  and  that  the  estate  of  the  person  so  seised  to  uses 
"  shall  be  deemed  to  be  in  him  or  them  that  have  the  use, 
"  in  such  quality,  manner,  form,  and  condition  as  they  had 
**  before  in  the  use."  The  statute  thus  executes  the  use,  as 
our  lawyers  term  it ;  that  is,  it  conveys  the  possession  to 
the  use,  and  transfers  the  use  into  possession ;  thereby  mak- 
ing cestuy  que  use  complete  owner  of  the  lands  and  tene- 
ments, as  well  at  law  as  in  equity. 

The  statute  having  thus  not  abolished  the  conveyance  to  Effect  of  that 
uses,  but  only  annihilated  the  intervening  estate  of  the  feof-^ ' 
fee,  and  turned  the  interest  of  cestuy  que  use  into  a  legal 
instead  of  an  equitable  ownership ;  the  courts  of  common 
law  began  to  take  cognizance  of  uses,  instead  of  sending  the 
party  to  seek  his  relief  in  chancery.  And,  considering 
them  now  as  merely  a  mode  of  conveyance,  very  many  of 
the  rules  before  established  in  equity  were  adopted  with 
improvements  by  the  judges  of  the  common  law.  The  same 
persons  only  were  held  capable  of  being  seised  to  a  use,  the 
same  considerations  were  necessary  for  raising  it,  and  it 
could  only  be  raised  of  the  same  hereditaments  as  formerly. 
But  as  the  statute,  the  instant  it  was  raised,  converted  it 
into  an  actual  possession  of  the  land,  a  great  number  of  the 
incidents,  that  formerly  attended  it  in  its  fiduciary  state, 
were  now  at  an  end.  The  land  could  not  escheat  or  be  for- 
feited by  the  act  or  defect  of  the  feoffee,  nor  be  aliened  to 
any  purchasor  discharged  of  the  use,  nor  be  liable  to  dower 
or  curtesy,  on  account  of  the  seisin  of  such  feoffee ;  because 
the  legal  estate  never  rests  in  him  for  a  moment,  but  is  in- 
stantaneously transferred  to  cestuy  que  use  as  soon  as  the 
use  is  declared.  And,  as  the  use  and  Che  land  were  now 
convertible  terms,  they  became  liable  to  dower,  curtesy,  and 
escheat,  in  consequence  of  the  seisin  of  cestuy  que  use,  who 
was  now  become  the  terre-tenant  also ;  and  they  likewise 
were  no  longer  devisable  by  will. 

^he  various  necessities  of  mankind  induced  also  the   [  *334  ] 
judges  very  soon  to  depart  from  the  rigour  and  simplicity  of  The  use  need 
the  rules  of  the  common  law,  and  to  allow  a  more  minute  executeSPthe 
and  complex  construction  upon  conveyances  to  uses  than  ^^oe  u  ^°' 
upon  others.     Hence  it  was  adjudged,  that  the  use  need  not  °^^' 
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always  be  executed  the  instant  the  conveyance  ia  made :  but, 
if  it  cannot  take  effect  at  that  time,  the  operation  of  the  statute 
may  wait  till  the  use  shall  arise  upon  some  future  contingency^ 
to  happen  within  a  reasonable  period  of  time ;  and  in  the 
meanwhile  the  ancient  use  shall  remain  in  theoriginal  grantor: 
as,  when  lands  are  conyeyed  to  the  use  of  A.  and  B.,  after  a 
marriageshall  be  had  between  them(»),  or  to  the  use  of  A.  and 
his  heirs  till  B.  shall  pay  him  a  sum  of  money,  and  then  to  the 
use  of  B.  and  his  heirs  (o).  Which  doctrine,  when  devises 
by  will  were  again  introduced,  and  considered  as  equivalent 
in  point  of  construction  to  declarations  of  uses,  was  also 
adopted  in  iavour  of  executory  devises  (p).  But  herein  these, 
which  are  called  contingent  or  springing  uses  (62),  difier  from 

(n)  2  Roll.  Abr.  791;  Cro.  Elu.439.  (o)  Bro.Ahr.  \ii.Feqjfm.al  U»e8,30, 

(/>)  Seepag.  173. 


(&2)  Mr.  Sugden  devotes  •  learned 
and  instnietlve  note,  of  considerable 
lengthy  (annexed  to  the  second  chapter 
of  his  edition  of  Gilbert  on  Uses,)  to 
an  elucidation  of  this  subject.  The  rea- 
der wiU  do  veU  to  peruse  the  whole^ 
and  not  rest  satisfied  with  the  follow- 
ing extracts.  Mr.  Sugden  says,  shift- 
ing, secondary,  and  springing  uses, 
are  frequently  confounded  with  each 
other,  and  with  future  or  contingent 
uses.  They  may  perhaps  be  thus  clas- 
sed :  1st,  Shifting^  or  secondary  uses^ 
which  take  effect  in  derogation  of  some 
other  estate,  and  are  either  limited 
Mcpressly  by  the  deed,  or  are  autho- 
rised to  be  created  by  some  person 
named  in  the  deed.  2ndly,  Springing 
uaety  confining  this  class  to  uses  limit- 
ed to  arise  on  a  ftiture  event,  where 
x»  preceding  use  b  limited,  and  which 
do  not  take  effect  in  derogation  of 
any  other  interest  than  that  which 
results  to  the  grantor,  or  remains  in 
him,  in  the  mean  time.  3rdly,  Futwre 
or  eoniinffeni  user,  are  properly  uaes 
to  take  effect  as  remainders ;  for  in« 
stance,  a  use  to  the  first  unborn  son 
of  A.,  after  a  previous  limitation  to 
him  for  life,  or  for  yeara,  determinable 
on  hia  life,  is  a  future  or  contingent 


use ;  but  yet  does  not  anaver  the  no- 
tion  of  either  a  shifting  or  a  springing 
use.  Contingent  uses  naturally  arose, 
after  the  statute  of  27  Hen.  Till.,  in 
fanitatioB  of  conttngent  remaisders. 

TKe  first  eUss^  that  ia,  skiftkig  or 
eeamdary  utes,  are  at  this  day  so  com- 
mon that  they  pass  without  observa- 
tion. In  every  marriage  settlement, 
the  first  use  is  to  the  owner  in  tte  un- 
m  varrlsgei  and  after  the  marrii^  to 
other  uees.  Here,  the  owner,  in  the 
first  instance,  takes  the  fee,  which 
upon  the  marriage  ceases,  and  the  new 
use  arises.  But  a  ahiftiag  use  can* 
not  be  limited  q«  a  shifting  use :  and 
shifting  uses  must  be  confined  within 
such  limits  as  not  to  tend  to  a  perpe- 
tuity. (See  ante,  p.  174,  and  notes.) 
But  a  shifting  use  may  be  created 
after  an  estate-tail,  to  take  effect  at 
any  period,  however  remote  ;  because 
the  tenant  in  tall  for  the  time  being 
may,  by  a  recovery,  defeat  the  shifting 
use. 

As  to  the  aeeond  dasa,  oreprimging 
uses,  before  the  statute  of  Hen.  VIII. 
there  was  no  mischief  in  an  indepen- 
dent original  springing  use,  to  com- 
mence at  a  distant  period,  because  the 
legal  estate  remained  in  the  trustee. 
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an  executory  devise ;  in  that  there  miasi  be  t  perfloo  seised 
to  such  uses  at  the  time  when  the  cootingency  happens^else 
they  can  never  be  executed  by  the  statute;  and  therefore,  if 
the  estate  of  the  feoffee  to  suoh  use  be  destroyed  by  aliena- 
tion or  otherwise,  before  the  eontiagenoy  arises,  the  use  is 
destroyed  for  ever  (  q) :  whereas,  by  an  executory  devise,  the 
freehold  itself  is  transferred  to  the  future  devisee.  And,  in 
both  these  ca^es,  a  fee  may  be  limited  to  take  effect  after 
a  fee  (r) ;  because,  though  that  was  forbidden  by  the  com- 
BQon  law  in  favour  of  the  lord's  escheat,  yet  when  the  legal 
estate  was  not  extended  beyond  one  fee<«imple,  such  subse- 
quent uses  (after  a  use  in  fee)  were,  before  the  statute,  per* 
mitted  to  be  limited  in  equity ;  and  then  the  statute  exe- 
cuted the  legal  estate  in  the  same  manner  as  the  use  before 
subsisted.  It  was  also  held,  that  a  use,  though  executed,  2JnSS?*2<» 
may  change  from  one  to  another  by  circumstances  ex  post 
facto  (s) ;  as,  if  A.  makes  a  feoffment  *to  the  use  of  his  in-  [  *  335  ] 
tended  wife  and  her  eldest  son,  for  their  lives,,  upon  the  mar- 

(q)  1  Rep.  134, 138  ;  Cro.  Eliz.  439.  (r)  Pollexf.  78  ;  10  Mod.  423. 

(«)  Bro.  Abr.  tit.  Feoffkn.  al  Uses,  30. 


After  the  statate,  too»  the  use  WM 
held  to  result  to,  or  remain  in^  the 
person  creating  the  futnre  vse,  aooord- 
ing  to  the  mode  of  conTeyaaoe  adopt- 
ed,  tiU  the  springing  use  arose.  This 
resulting  use  the  statute  executed,  so 
that  the  eatate  renudned  in  the  settlor 
tiU  the  period  when  the  use  waa  to 
rise :  wMch  might  be  at  any  time 
within  the  limits  allowed  by  law,  in 
case  of  an  ej^cutory  devise.  When 
springing  uses  are  raised  by  conrey- 
ances  not  operating  by  transmutation 
of  possession,  as  such  oonveyaneea 
hnve  only  an  equitable  effect  until  the 
statute  and  use  meet,  a  springing  use 
may  be  limited  by  them  at  once :  but 
where  the  couTeyanoe  is  one  which 
does  operate  by  transmutation  of  poa« 
session,  (as  a  leoffinent,  fine,  recovevy, 
or  lease  and  release,)  two  objects 
must  be  attended  to,  first,  to  coavey 
the  estate  according  to  the  rules  of 
co^^non  law;  secondly,  to  raise  the 


use  out  of  thesaiain  createdby  the  con- 
Tayanoe.  Now,  the  common  law  doea 
not  admit  of  a  freehold  being  limited 
to  commence  ta  /uimro.  (See  taUff 
p.  143,  and  note.) 

As  to  the  third  class,  or  /kture  or 
Coa<M^0n#  ttset,  where  an  estate  is 
limited  prcTionsly  to  a  ftiture  use,  and 
the  future  use  is  limited  by  way  of 
remainder,  it  will  be  subject  to  the 
rules  of  common  law,  and,  if  the  pre- 
vious estate  la  not  sufficient  to  sup- 
port it,  will  be  void.  (See  anie,  p. 
168,  and  note.) 

Future  uses  have  been  countenan« 
ced,  and  springing  uses  restrained,  by 
what  is  now  a  firm  rule  of  law,  namely, 
that  if  such  a  construction  can  be  put 
upon  a  limitation  in  use,  as  that  it  map 
take  eiiect  by  way  of  remainder,  it 
shall  never  take  effect  as  a  springing 
use.  (Souikcoi  v.  Siow€i»  I  Mod. 
226,  237 ;  2  Mod.  207 ;  GoodtitU  v. 
BUlmgtim^  Dougl.  758.) 
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riage  the  wife  takes  the  whole  use  in  severalty ;  and,  upon 
the  birth  of  a  son,  the  use  is  executed  jointly  in  them  both  (t). 
This  is  sometimes  called  a  secondary^  sometimes  a  ghifting 
Renuiting  uses.  usc.  And,  whcnevcr  the  use  limited  by  the  deed  expires, 
or  cannot  vest,  it  returns  back  to  him  who  raised  it,  after 
such  expiration,  or  during  such  impossibility,  and  is  styled 
a  resulting  use.  As,  if  a  man  makes  a  feoffment  to  the  use 
of  his  intended  wife  for  life,  with  remainder  to  the  use  of 
her  first-bom  son  in  tail ;  here,  till  he  marries,  the  use  re- 
sults back  to  himself;  after  marriage  it  is  executed  in  the 
wife  for  life :  and,  if  she  dies  without  issue,  the  whole  re* 
suits  back  to  him  in  fee  (u).  It  was  likewise  held,  that  the 
uses  originally  declared  may  be  revoked  (53)  at  any  future 


Revocation  of 
uses. 


(0  Bacon  of  Uses,  351. 


(«)  Ibid.  350 ;  1  Rep.  120. 


(53)  Every  shifting  or  secondary  nse 
which  arises  from  the  act  of  some  per- 
son nominated  in  the  deed,  whereby 
the  original  limitations  are  created, 
most  be  a  nse  arising  from  the  exe- 
cution of  a  power,  AU  powers  of  this 
kind  are,  in  their  nature,  powers  of 
revocation  and  new-  appointment ;  for, 
the  new  uses  and  estates  created  under 
the  appointment,  must  necessarily  (to 
the  extent  of  such  appointment)  re- 
voke, defeat,  or  abridge  the  uses, 
which  existed  and  were  executed  pre- 
viously to  the  new  limitation.  {Bmg^ 
ham* 9  emn,  Moor,  611 ;  Tarbaei  v. 
Marbufy,  2  Vem.  511.)  And  it  is 
not  necessary  that  an  express  power 
of  revocation  shonld  be  limited  prior 
to  the  power  of  appointing  new  uses : 
but,  after  the  power  of  revocation  and 
appointment  of  new  uses  has  been 
once  exercised,  an  express  power  of 
revocation  or  of  new  appointment, 
must  be  reserved  in  the  deed  appoint- 
ing the  new  uses,  otherwise  the  execu- 
tion under  the  original  power  will  be 
irrevocable..  {Heie  v.  Bomdf  decided 
in  the  House  of  Lords,  upon  the 
opinion  of  all  the  judges,  reported  in 
Prec.  in  Cha.  474,  and  cited  in  2  Ves. 
sen.  77  &  211 ;  as  also  in  2  Burr. 
1148.) 


A  feoffment,  or  other  conveyance, 
whereby  the  feoifee,  grantee,  &c.,  isin 
by  the  common  law,  cannot  be  made 
subject  to  a  power  of  revocation :  but 
powers  to  revoke  uses  were  allowed  be- 
fore the  statute  of  Hen.yiII.,and  that 
statute  executing  the  possession  or /Ae 
party  had  the  mm,  revocable  estates 
may  be  created  under  the  statute  of 
uses.     (Co.  litt.  237  a.) 

Powers  to  raise  new  estates  (whicfa» 
as  we  have  seen,  must  necessarily  be, 
pro  taniOf  powers  of  revocation  of  the 
estates  previously  existing,)  are  tech- 
nically described  as  either  simply  col- 
lateral, or  not  simply  collateral  but 
relating  to  the  land,  that  is,  limited  to 
one  that  had,  hath,  or  shall  have,  an 
estate  or  interest  in  the  land.  Powers 
of  this  last  description  are  again  sub- 
divided into  powers  appendant,  or  an- 
nexed to  the  estate  in  the  land,  and 
powers  in  gross.  A  power  is  ly^n- 
dantf  when  it  is  given  to,  or  reserved 
by,  a  man  having  an  estate  in  the  land, 
and  the  execution  of  the  power  fidls 
within  the  compass  of  his  estate ;  and 
unless  it  be  executed  during  the  con- 
tinuance 4>f  that  estate,  it  can  never 
be  executed.  A  power  is  in  groet, 
where  a  man  hath  an  estate  and  power 
of  revocation,  and  ttie  execution  of 
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timey  and  new  uses  be  declared  of  the  land,  provided  the 
grantor  reserved  to  himself  such  a  power  at  the  creation  of 
the  estate ;  whereas  the  utmost  that  the  common  law  would 
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the  power  doth  not  fall  within  the 
compass  of  his  estate ;  there  the  part- 
ing with  his  own  estate  only  will  not 
prevent  the  execution  of  the  power. 
But  if,  hy  fine  or  feoffment,  he  abso- 
lutely passes  the  entire  estate,  and 
divests  all  remainders,  the  power  of 
appointing  new  uses  will  be  destroyed ; 
as  it  may  by  releasing  the  power  of 
appointment  to  the  remainder-man. 
{Edwards  Y,  Slater,  Hardi.  415,416  ; 
LampeVt  ease,  10  Rep.  48.) 

It  should  be  observed,  that  a  fine  or 
recovery,  (or,  it  is  presumed,  one  of  the 
simpler  assurances  which  have  been 
•ubstitttted  for  fines  and  recoveries,)  by 
a  donee  of  a  power  will  not  necessari- 
ly, and  in  all  cases,  operate  as  a  de- 
struction of  the  power.  That  doctrine 
was,  indeed,  countenanced  by  the  first 
decision  of  the  case  of  Herring  v. 
Brown;  (1  Ventr.  368,371 ;)  but,  from 
that  judgment  there  was  an  appeal, 
and  it  was  reversed,  on  the  ground 
that  the  fine,  and  a  deed  subsequently 
executed  declaring  the  uses  of  the 
fine,  were  but  one  conveyance,  and 
both  together  were  an  execution,  and 
not  an  extinguishment  of  the  power. 
It  was  agreed,  that  a  fine  alone,  with- 
out a  deed  declaring  the  uses,  would 
have  extinguished  the  power ;  but  it 
vras  said  not  to  be  so  where  there  was 
a  deed  to  declare  the  intention  of  the 
parties  at  the  time  of  levying  the  fine ; 
and  though  the  date  of  the  deed  in 
question  was  subsequent  to  the  fine, 
yet  that  was  for  no  other  reason  but 
because  the  fine  ought  to  relate  to  the 
precedent  term,  though  in  truth  it 
might  be  levied  in  the  vacation,  and 
so  the  deed  might  be  executed  at  the 
same  time  the  fine  was  acknowledged ; 
therefore  it  would  be  unreasonable  to 
make  a  forfeiture,  or  extinguishment 
of  a  right,  merely  by  relation,  which 


is  bvLtJietio  juris.  (Carthew,  23,  24  ; 
Skinner,  18/  ;  and  see  Doer.  White- 
head, 2  Burr.  711,  with  Tyrrell  v. 
Marsh,  3  Bing.  38 ;  8.C.\^  Moore, 
305 ;  in  which  last  mentioned  case  the 
final  decision  of  Herring  v.  Brown  was 
referred  to,  as  a  judgment  consistent 
vrith  justice,  and  confirmed  by  subse- 
quent decisions.)  However,  Mr.  Sug- 
den  (in  the  fifth  section  of  the  first 
chapter  of  his  Treatise  on  Powers)  cau- 
tions his  readers  (that  is,  every  legal 
student,)  not  to  suppose  that  the  case 
of  Herring  v.  Brown,  decided,  that  a 
declaration  of  uses  at  any  time  after  the 
fine  would  prevent  the  forfeiture,  and 
operate  as  an  execution  of  the  power. 
Where  it  is  recited  in  the  deed  declar- 
ing the  uses,  that  the  fine  was,  at  the 
time  of  levying  it,  intended  to  enure 
to  the  uses  expressed,  it  seems  that 
no  party  to  the  deed,  nor  any  one 
claiming  under  him,  can  insist  upon 
the  forfeiture  ;  the  deed  would  operate 
as  an  estoppel,  as  against  such  per- 
sons. (Garth.  24.)  But,  as  against 
strangers,  Mr.  Sugden  conceives,  it 
would  be  left  to  a  jury  to  say  whether 
the  fine  was,  or  vras  not,  levied  to  the 
uses  subsequently  declared.  {Bmshell 
V.  Burland,  Rep.  temp.  Holt,  736 ; 
fif.  C.  llMod.  197.) 

A  power  of  revocation  and  new  ap- 
pointment is  simply  collateral,  where 
a  man  hath  no  present  interest  in  the 
land,  and  by  the  revocation  of  the 
estate  is  not  to  take  or  dispose  of  any 
thing.  In  this  case,  a  fine  or  feoffment 
of  the  land  is  no  extinguishment  of  the 
power ;  for,  imder  such  a  power,  the 
interest  must  be  claimed  by  a  stranger, 
and  no  man  is  estopped  from  demand- 
ing his  own  right  by  the  act  of  ano- 
ther, with  whom  he  has  no  privity. 
{Edwards Y.  Slater,  Hardr.  415  ;  Sug- 
den  on  Powers,  ch.  1,  sec.  4,  p.  48.) 
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The  courts  of 
law  held  that 
no  uae  could  be 
limited  on  a 
use; 


allow,  was  a  deed  of  defeazance  coeval  with  the  grant  itself, 
and  therefore  esteemed  a  part  of  it,  upon  events  specifically 
mentioned  (to).  And,  in  case  of  such  a  revocation,  the  old 
uses  were  held  instantly  to  cease,  and  the  new  ones  to  be* 
come  executed  in  their  stead  (x).  And  this  was  permitted, 
partly  to  indulge  the  convenience,  and  partly  the  caprice,  of 
mankind  ;  who  (as  Lord  Bacon  observes  (y)  )  have  always 
affected  to  have  the  disposition  of  their  property  revocaUe 
in  their  own  time,  and  irrevocable  ever  afterwards. 

By  this  equitable  train  of  decisions  in  the  courts  of  law, 
the  power  of  the  Court  of  Chancery  over  landed  property 
was  greatly  curtailed  and  diminished.  But  one  or  two  tech- 
nical scruples,  which  the  judges  found  it  hard  to  get  over, 
restored  it  with  tenfold  increase.  They  held,  in  the  first 
place,  that  "  no  use  could  be  limited  on  a  use"  (z),  and 
that  when  a  man  bargains  and  sdla  has  land  for  money, 
which  raises  a  use  by  implication  to  the  bargainee,  the 
limitation  of  a  farther  use  to  another  person  is  repugnant, 
[  *  336  ]  and  therefore  *void  (a).  And  therefore,  on  a  feoffment  to  A. 
and  his  heirs^  to  the  use  of  B.  and  his  heirs^  in  trust  for  C. 
and  his  heirs,  they  held  that  the  statute  executed  only  the 
first  use,  and  that  the  second  was  a  mere  nullity :  not  ad- 
verting, that  the  instant  the  first  use  was  executed  in  B.,  he 
became  seised  to  the  use  of  C,  which  second  use  the  statute 
might  as  well  be  permitted  to  execute  as  it  did  the  first; 
and  so  the  legal  estate  might  be  instantaneously  transmitted 
down  through  a  hundred  uses  upon  uses,  till  finally  executed 
in  the  last  cestuy  que  me  (64).  Again  ;  as  the  statute  men- 
tions only  such  peraons  as  were  seised  to  the  use  of  others, 
this  was  held  not  to  extend  to  terms  of  years,  or  other  chat- 
tel interests,  whereof  the  termor  is  not  seised,  but  only  pos- 
sessed (b) ;  and  therefore,  if  a  term  of  one  thousand  years 


that  the  statute 
did  not  extend 
to  terms  of 
years; 


(w)  See  pag.  327. 
(jp)  Co.  Litt.  237. 
(y)  On  Uses,  316. 
(2)  Dyer,  155, 


(a)  1  And.  37,  136. 

(b)  Bacon  Law  of  Uses,  335;  Jenk. 
244. 


(54)  Mr.  Christian  observes,  that 
"  it  is  the  practice  to  introduce  only 
the  names  of  the  trustee  and  the  cevhtt 
gue  trust ;  the  estate  being  conveyed 
to  A.  and  his  heirs,  to  the  use  of  A. 
and  hU  heirtf  in  tmst  for  B.  and  his 


belrs ;  and  thus  this  important  statute 
has  been  effectually  repealed  by  the 
repetition  of  half  a  dozen  words." 
[Per  Lord  Hardwicke,  in  Hopkins  t. 
Hopkhu,  1  Atk.  591.— Ed.] 
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be  limited  to  A.^  to  the  use  of  (or  in  trust  for)  B.^  the  sta- 
tute does  not  execute  this  use,  but  leaves  it  as  at  common 
law  (c).     And  lastly^  (by  more  modem  resolutions,)  where  nor  to  eue^ 
lands  are  given  to  one  and  his  heirs,  in  trust  to  receive  and  tee  wu  to  re- 
pay over  the  profits  to  another,  this  use  is  not  executed  by  orer  the  p^ts 
the  stittute;  for  the  land  must  remain  in  the  trustee  to  **"*^ 
liable  him  to  perform  the  trust  (</)  (56). 

(c)  Poph.  76  ;  Dyer,  369.  (d)  1  Eq.  Cas.  Abr.  383,  384. 


(55)  Mr.  Christian,  ia  his  note  np«n 
the  text,  MyS|  **  I  should  be  uclined 
to  think  that  the  case  as  expressed  by 
the  learned  judge  would  be  construed 
an  use  executed  by  the  statute.  In 
the  authority  refeired  to  in  1  £q.  Ca. 
Abr.  383,  the  trustees  were  first  to 
pay  legacies  and  annuities,  and  then 
to  pay  over  the  surplus  to  a  married 
woman  for  her  separate  use.  To  pre- 
vent a  trust  from  being  executed  by 
the  statute  in  cases  of  this  kind,  it 
seems  necessary  that  the  trustees 
should  have  some  control  and  discre- 
tion in  the  application  of  the  profits 
of  the  estate,  as  to  make  repairs,  or 
to  provide  for  the  maintenance  of  the 
cestui  que  trust,  (1  Bro.  75  ;  2  T.  R. 
444.)  Where  there  Is  no  such  special 
circumstances  in  the  grant,  it  appears 
to  be  equivalent  to  a  direction  to  the 
trustees  to  permit  the  cestui  que  trust 
to  take  the  profits  of  the  estate,  which 
is  fully  established  to  be  an  nse  exe- 
cuted. (1  Eq.  Ca.  Abr.  383.) 

**  But  if  it  is  to  permit  a  married 
woman  to  take  the  rents  and  profits 
for  her  separate  use,  the  legal  estate 
will  be  vested  in  the  trustees,  in  order 
to  prevent  the  husband  from  receiving 
them  subject  to  no  eontrol.  {7  T.  R. 
652.)"  IDoe  v.  Scott,  4  Bing.  50; ; 
8.C.  iMoo.&S.  317.] 

[In  Swaitte  v.  fitinfon,  {15  Ves. 
365,)  a  devise  was  made  to  trustees, 
to  the  use  of  the  said  trustees  and 
their  heirs,  whieh  last  words  were 
said  by  Lord  Eldon,  (in  Hawkms  v. 
iMseombe,  2  Swanst.  392,)  to  be  ex- 
tremely important,  to  show  that  the 
legal  estate  vested  in  the  trustees. 


The  rule  is  fUly  established,  that, 
where  there  is  any  thing  for  the  tins- 
tees  to  do,  beyond  merely  paying  mo- 
ney over,  they  take  the  legal  estate : 
{Tentny  v.  Moody,  3  Bing.  8  ;  S,  C. 
10  Moore,  252  ;  SUteHer  v.  WUson, 
2  r.  R.  451 :)  it  must  be  understood, 
however,  that  the  legal  estate  remains 
vested  in  them,  under  a  devise  for 
particular  purposes,  so  long  only 
as  the  execution  of  the  trust  requires 
it,  and  no  longer.  {Doe  v.  NiehoUs, 
1  Bam.  &  Cress.  342  ;  8.  C,  2  D.  & 
R.  488.)  And  where  the  purposes 
of  the  trust  can  be  answered  by 
a  less  estate  than  a  fee-simple,  it 
seems,  a  greater  inter^t  than  is  suffi- 
cient to  answer  such  purposes,  will 
not  pass  to  the  trustees ;  but  the  uses 
in  remainder,  limited  after  such  less 
estate,  will  be  executed  by  the  statute. 
(Doe  V.  Sifi^son,  5  East,  171.)  When 
devisees  in  trust  are  directed  to  re- 
ceive and  pay  over  the  rents  and  pro- 
fits, the  seisin  remains  in  them,  and 
the  estate  is  not  executed  in  the  ceHui 
que  use;  {Broume  y.Ramsden,  8  Taunt. 
564  ;  Symmm  v.  Tvamer,  1  Eq.  Ca. 
Ab.  383 ;)  but,  where  lands  are  de- 
vised to  trustees  and  their  heirs  on 
trust  to  permit  A^  to  take  tiie  profits 
for  his  life,  and  afterwards  to  stand 
seised  to  the  use  of  the  heirs  of  A.*s 
body;  this  is  a  use  executed  in  A. 
and  he  has  an  estate  tail.  {Broughtou 
V.  Langley,  2  BeSk,  679.)  It  has 
been  thought  **  miraculous  how  this 
distinction  ever  eame  to  be  estab* 
Hshed,  since  good  sense  requires  that, 
in  both  cases  equally,  the  estate 
shevld  be  vested  in  the    trustee.'* 
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But  the  courts         Of  the  two  more  ancient  distinctions  the  courts  of  equity 

that,  though  '    quickly  availed  themselves.     In  the  first  case,  it  was  evident 

uMe$,  xet  still      that  B.  was  never  intended  by  the  parties  to  have  any  bene- 

whusMj^on.     ficial  interest;  and^  in  the  second,  the  cestuy  que  use  of  the 

to'b!^'^perrorme<L  teroi  was  cxpressly  driven  into  the  Court  ofCbancery  to  seek 

his  remedy  :  and  therefore   that  court  determined,  that, 

though  these  were  not  uses  which  the  statute  could  execute, 

yet  still  they  were  trusts  in  equity,  which  in  conscience 

ought  to  be  performed  (6).    To  this  the  reason  of  mankind 

assented,  and  the  doctrine  of  uses  was  revived,  under  the 

denomination  of  trusts  ;  and  thus,  by  this  strict  construction 

of  the  courts  of  law,  a  statute  made  upon  great  deliberation, 

and  introduced  in  the  most  solemn  manner,  has  had  little 

other  effect  than  to  make  a  slight  alteration  in  the  formal 

words  of  a  conveyance  (/). 

And  those  *However,  the  courts  of  equity,  in  the  exercise  of  this  new 

courts  now  hold    ..,.,.,  .      ,  -i     !•  .    i  ,i 

a  trust-esute      I  uHsdictiou,  havc  wiscly  avoidcd  m  a  ereat  decree  those  mis- 

equivalent  to        "^     .  .  ■'  ® 

the  legal  owner-  chicfs  which  made  uses  intolerable  (56).  The  statute  of  frauds, 
'  r%  337  1  ^^  ^^^'  II'  ^'  3y  having  required  that  every  declaration,  as- 
signment or  grant  of  any  trust  in  lands  or  hereditaments,  (ex- 
cept such  as  arise  from  implication  or  construction  of  law,) 
shall  be  made  in  writing  signed  by  the  party,  or  by  his  written 
will ;  the  courts  now  consider  a  trust  estate  (either  when  ex- 
pressly declared,  or  resulting  by  such  implication)  as  equiva- 
lent to  the  legal  ownership,  governed  by  the  same  rules  of 
property,  and  liable  to  every  charge  in  equity,  which  the 
other  is  subject  to  in  law :  and,  by  a  long  series  of  uniform 
determinations,  for  now  near  a  century  past,  with  some  assist- 
ance from  the  legislature,  they  have  raised  a  new  system  of 
rational  jurisprudence,  by  which  trusts  are  made  to  answer 


(<)  1  Hal.  P.  C.  248. 


(/)  Vangh.  50 ;  Atk.  591. 


But  the  learned  Judge  who  made  this 
objection,  submitted  to  the  rule,  aa 
one  that  had  become  inTeterate.  (Doe 
T.  il»^^#,  2  Taunt.  112.)  This  is  ez- 
tnusted  from  2  HoTenden*i  Supp.  to 
Ves.  jun.  Rep.  p.  412. — Ed.] 

(56)  Lord  Mansfield,  (in  Bury  en  y. 
Wkeate,  1 W.  Bla.  160,)  said,  ''inmy 
apprehension,  trusts  were  not  on  a 
true  foundation  tiU  tiord  Nottingham 
held  the  great  seal.    By  steadily  pur- 


suing, from  plain  principles,  trusts  in 
aU  their  consequences,  and  by  some 
assistance  frxim  the  legislature,  a 
noble,  rational,  and  uniform  system 
of  law  has  been  since  raised.  Trusts 
are  made  to  answer  the  exigencies  of 
families,  and  all  proper  purposes, 
without  producing  one  inconTenience, 
fraud,  or  private  mischief,  which  the 
statute  of  Hen.  VIII.  meant  to 
avoid." 
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in  general  all  the  beneficial  ends  of  uses,  without  their  in- 
convenience or  frauds.  The  trustee  is  considered  as  merely 
the  instrument  of  conveyance,  and  can  in  no  shape  affect 
the  estate,  unless  by  alienation  for  a  valuable  consideration 
to  a  purchasor  without  notice  (y);  which,  as  cestuy  que  trust 
is  generally  in  possession  of  the  land,  is  a  thing  that  can 
rarely  happen.  The  trust  will  descend,  may  be  aliened,  is 
liable  to  debts,  to  executions  on  judgments,  statutes,  and 
recognizances,  (by  the  express  provision  of  the  statute  of 
frauds,)  to  forfeiture,  to  leases  and  other  incumbrances,  nay, 
even  to  the  curtesy  of  the  husband,  as  if  it  was  an  estate  at 
law.  It  has  not  yet  indeed  been  subjected  to  dower  (67), 
more  from  a  cautious  adherence  to  some  hasty  precedents  (A), 
than  from  any  well-grounded  principle  (58).  It  hath  also 
been  held  not  liable  to  escheat  to  the  lord,  in  consequence 
of  attainder  (69)  or  want  of  heirs  (t) :  because  the  trust  could 
never  be  intended  for  his  benefit  (60).  But  let  us  now  re- 
turn to  the  statute  of  uses. 

The  only  service,  as  was  before  observed,  to  which  this 
statute  is  now  consigned,  is  in  giving  efficacy  to  certain  new 
and  secret  species  of  conveyances ;  introduced  in  order  to 
render  transactions  of  this  sort  as  private  as  possible,  and  to 
save  the  trouble  of  making  livery  of  seisin,  the  only  ancient 

(^)  2  Freem.  43.  (i)  Hardr.  494 ;  Burgess  Sf  Wheate, 

(h)  1  Chanc.  Rep.  254  ;  2  P.  Wms.     Hil.  32  Geo.  II.  in  Cane. 
640. 


(57)  But  Bee  ante,  p.  137,  note. 

(58)  Mr.  Christian  observes,  that 
"it  has  been  decided,  that  when  the 
Itgel  and  equitable  estates  meet  in  the 
same  person,  the  tmst  or  equitable 
estate  is  merged  in  the  legal  estate ; 
as,  if  a  wife  should  have  the  legal 
estate  and  the  husband  the  equitable, 
and  if  they  have  an  only  child,  to 
whom  these  estates  descend,  and  who 
dies  intestate  without  issue,  the  two 
estates  having  united,  the  descent 
win  foUow  the  legal  estate,  and  the 
estate  will  go  to  an  heir  on  the  part 
of  a  mother :  and  thus,  which  appears 
strange,  the  beneficial  interest  wiU 
pass  out  of  one  family  into  another, 
between  whom  there  is  no  connexion 
by  blood.   (Doug.  741.)*'     [But  see 

VOL.  II. 


Stat.  3&  4  Gul.  IV.  c.  106,  s.  7.] 

"  Before  the  statute  of  uses,  there 
was  neither  dower  nor  tenancy  by  the 
curtesy  of  an  use,  p.  331.  It  is  there- 
fore an  unaccountable  inconsistency, 
that,  since  the  statute,  the  husband 
should  have  curtesy  of  a  trust  estate, 
and  that  the  wife  should  out  of  a  si- 
milar  estate  be  deprived  of  dower." 
[This  anomaly  is  corrected  by  stat. 
3  &  4  Gul.  IV.  c.  105,  s.  2.] 

(59)  See  on/e,  pp.  72, 252,  and  the 
notes  thereto. 

(60)  The  reason  more  usually  as- 
signed is,  that  escheat  only  takes 
place  ybrtt'im/  qfa  tenant.  (See  Wit' 
liemu  V.  Lord  Lonadate^  3  Ves.  753, 
and  ante,  chap.  15,  pp.  244  et  nq^ 
with  the  notes  thereto.) 
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18.  Covenants 
to  stand  seised 
to  uses. 


conveyance  of  corporeal  fi^eholds:  the  secarity  and  notoriety 
of  which  public  investiture  abundantly  overpaid  the  labour 
of  going  to  the  land,  or  of  sending  an  attorney  in  one's  stead. 
But  this  now  has  given  way  to 
[  *  338  ]  *12.  A  twelfth  species  of  conveyance,  called  a  covenant  to 
stand  seised  to  uses:  by  which  a  man  seised  of  (61)  lands, 
covenants  in  consideration  of  blood  or  marriage  that  he  will 
stand  seised  of  the  same  to  the  use  of  his  child,  wife,  or 
kinsman  ;  for  life,  in  tail,  or  in  fee.  Here,  the  statute  exe- 
cutes at  once  the  estate ;  for  the  party  intended  to  be  bene- 
fited, having  thus  acquired  the  use,  is  thereby  put  at  once 
into  corporal  possession  of  the  land  (A),  without  ever  seeing 
it,  by  a  kind  of  parliamentary  magic.  But  this  conveyance 
can  only  operate,  when  made  upon  such  weighty  and  inter- 
esting considerations  as  those  of  blood  (62)  or  marriage. 

13.  A  thirteenth  species  of  conveyance,  introduced  by 
this  statute,  is  that  of  a  bargain  and  sale  of  lands ;  which  is 
a  kind  of  a  real  contract,  whereby  the  bargainor  for  some 
pecuniary  consideration  bargains  and  sells,  that  is,  contracts 
to  convey,  the  land  to  the  bai^inee ;  and  becomes  by  such 
a  bargain  a  trustee  for,  or  seised  to  the  use  of,  the  bar- 
gainee; and  then  the  statute  of  uses  completes  the  pur- 
chase (Z);  or,  as  it  hath  been  well  expressed  (m),  the  bargain 
first  vests  the  use,  and  then  the  statute  vests  the  possession. 
But,  as  it  was  foreseen  that  conveyances,  thus  made,  would 
want  all  those  benefits  of  notoriety,  which  the  old  common 
law  assurances  were  calculated  to  give ;  to  prevent  therefore 
clandestine  conveyances  of  freeholds,  it  was  enacted,  in  the 
same  session  of  parliament,  by  statute  27  Hen.  VIII.  c.  16, 
that  such  bargains  and  sales  should  not  enure  to  pass  a 
.  freehold,  unless  the  same  be  made  by  indenture,  and 


13.  Bargain  and 
sale. 


{k)  BacoDy  Use  of  the  Law,  151. 

(m)  Cro.  Jac.  696. 


(0  Ibid.  150. 


(61)  The  covenantor  must  be  seieed 
in  possession,  or  entitled  in  remainder 
or  retersion,  at  the  time  of  the  eze- 
oation  of  the  deed ;  because  the  use 
must  arise  out  of  the  seisin,  or  right, 
which  the  covenantor  has  at  the  time. 
{Yelvwton  y.  Vehftrton^  Cro,  Eliz. 
iOl.) 


(62)  Loye  and  affection  to  an  iUe- 
gitimate  child  are  not  sufficient  con- 
siderations to  raise  a  use,  in  a  covenant 
to  stand  seised.  {Gerrardj,  Worsiey, 
Dyer,  374  a.)  A  /ortiori,  long  ac- 
quaintance and  familiar  intercourse, 
are  not  sufficient  to  raise  a  use.  {Ska- 
ringitm  v.  Sirotttm,  1  Plowd.  302  a.) 
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rolled  within  six  months  in  one  of  the  courts  of  Westminster* 
hall  or  with  the  custos  rotuhrum  of  the  coanty.  Clandes- 
tine bargains  and  sales  of  chattel  interests,  or  leases  for 
years,  were  thought  not  worth  regarding,  as  such  interests 
were  very  precarious,  till  about  six  years  before  (n);  which 
also  occasioned  them  to  be  overlooked  in  framing  the  statute 
of  uses :  and  therefore  such  bargains  and  sales  are  not  di- 
rected to  be  enrolled.  But  bow  impossible  it  is  to  ^foresee,  [  *  339  ] 
and  provide  against,  all  the  consequences  of  innovations ! 
This  omission  has  given  rise  to 

14.  A  fourteenth  species  of  conveyance,  viz.  by  lecue  and  u.  LeaMuid 
release ;  first  invented  by  Serjeant  Moore  (63),  soon  after 
the  statute  of  uses,  and  now  the  most  common  of  any,  and 
therefore  not  to  be  shaken ;  though  very  great  lawyers  (as, 
particularly,  Mr.  Noy,  Attorney-General  to  Charles  I.)  have 
formerly  doubted  its  validity  (o).  It  is  thus  contrived  :  A 
lease,  or  rather  bargain  and  sale,  upon  some  pecuniary  con- 
sideration, for  one  year,  is  made  by  the  tenant  of  the  free- 
hold to  the  lessee  or  bargainee.  Now,  this,  without  any  en- 
rolment, makes  the  bargainor  stand  seised  to  the  use  of  the 
bargainee,  and  vests  in  the  bargainee  the  use  of  the  term  for 
a  year ;  and  then  the  statute  immediately  annexes  the  pas^ 
session.  He  therefore  being  thus  in  possession,  is  capable 
of  receiving  a  release  of  the  freehold  and  reversion ;  which, 
we  have  seen  before  (p),  must  be  made  to  a  tenant  in  pos- 
session :  and,  accordingly,  the  next  day,  a  release  is  granted 


(ft)  See  pag.  142. 


(o)  2  Mod.  252. 


(p)  Pag.  324. 


(63)  Chief  Justice  North,  (in  Bar- 
ker ▼.  Keatt  2  Mod.  251,)  intimates, 
that,  at  common  law,  and  before  the 
■tatute  of  naes,  when  an  inheritance 
mm  to  be  granted,  a  lease  for  years 
was  usually  made,  and  the  lessee  en- 
ieredf  and  then  the  lessor  released  to 
him,  and  this  was  good.  After  the 
statute  of  uses,  it  became  an  opinion, 
that,  if  a  lease  for  years  was  made 
upon  a  valuable  consideration,  a  re- 
lease might  operate  upon  t)iat  without 
an  actual  entrjf  of  the  lessee,  because 
the  statute  did  execute  the  lease,  and 
raised  a  use  presently  to  the  lessee. 


Sir  Francis  Moore  was  the  first  who 
practised  this  way.  But,  because 
there  were  some  opinions  that,  where 
conveyances  may  enure  two  ways,  the 
common  law  shall  be  preferred,  unless 
it  appear  that  the  party  intended  it 
should  pass  by  the  statute,  thereupon 
the  usual  course  was  to  put  the  words 
**  bargain  and  sale"  into  the  lease  for 
a  year,  to  bring  it  within  the  statute, 
and  to  allege  that  the  lease  was  made 
to  the  intent  and  purpose  that,  by  the 
statute  of  uses,  the  lessee  might  be 
capable  of  a  release. 
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15.  Deeds  to  lead 
or  declare  oaea. 


16.  Deeds  of  re- 
Toeation  of  uses. 


[  •340  ] 

Of  deeds  to 
charge  or  dis- 
charge lands. 


1.  Obligations. 


to  him  (q).  This  is  held  to  supply  the  place  of  liFery  of 
seisin  :  and  so  a  conveyance  by  lease  and  release  is  said  to 
amount  to  a  feoffment  (r). 

16.  To  these  may  be  added  deeds  to  lead  or  declare  the 
uses  (64)  of  other  more  direct  conveyances,  as  feoffments, 
fines,  and  recoveries  ;  of  which  we  shall  speak  in  the  next 
chapter:  and 

16.  Deeds  of  revocarion  of  uses;  hinted  at  in  a  former 
page  {s)y  and  founded  in  a  previous  power,  reserved  at  the 
raising  of  the  uses  {t\  to  revoke  such  as  were  then  declared ; 
and  to  appoint  others  in  their  stead,  which  is  incident  to  the 
power  of  revocation  (u).  And  this  may  suffice  for  a  speci- 
men of  conveyances  founded  upon  the  statute  of  uses :  and 
will  finish  our  observations  upon  such  deeds  as  serve  to 
transfer  real  property. 

^Before  we  conclude,  it  will  not  be  improper  to  subjoin  a 
few  remarks  upon  such  deeds  as  are  used  not  to  convey,  but 
to  charge  or  incumber,  lands,  and  to  discharge  them  again : 
of  which  nature  are,  obligations  or  bonds,  recognizances, 
and  defeazances  upon  them  both. 

1.  An  obligation  or  bond,  is  a  deed  (v)  whereby  the 
obligor  obliges  himself,  his  heirs,  executors,  and  admini* 
strators,  to  pay  a  certain  sum  of  money  to  another  at  a  day 
appointed.  If  this  be  all,  the  bond  is  called  a  single  one, 
simplex  obligatio:  but  there  is  generally  a  condition  added, 
that,  if  the  obligor  does  some  particular  act,  the  obligation 
shall  be  void,  or  else  shall  remain  in  full  force  :  as,  payment 
of  rent ;  performance  of  covenants  in  a  deed  ;  or  repayment 
of  a  principal  sum  of  money  borrowed  of  the  obligee,  with 
interest,  which  principal  sum  is  usually  one-half  of  the  penal 
sum  specified  in  the  bond.  In  case  this  condition  is  not  per- 
formed, the  bond  becomes  forfeited,  or  absolute,  at  law,  and 
chaises  the  obligor,  while  living ;  and  after  his  death  the 
obligation  descends  upon  his  heir,  who  (on  defect  of  personal 
assets)  is  bound  to  discharge  it,  provided  he  has  real  assets 


{q)  See  Appendix,  No.  II.  s.  1»  2. 
(r)  Co.  Litt.  270  ;  Cro.  Jac.  604. 
(f)  Pag.  335. 
(/)  See  Appendix,  >fo.  II.  pag.  xi. 


(«)  Co.  litt.  237. 

(o)  See  Appendix,  No.  III.  peg. 


xui. 


(64)  See  mUe^  p.  335,  note. 
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by  descent  as  a  recompence.  So  that  it  may  be  called ,  though 
not  a  direct,  yet  a  collateral,  charge  apon  the  lands  (65). 
How  it  affects  the  personal  property  of  the  obligor,  will  be 
more  properly  considered  hereafter. 

If  the  condition  of  a  bond  be  impossible  at  the  time  of  How  a  bond  or 

...  -  ,  ,.  ,  ,^,         its  condition 

makmg  it,  or  be  to  do  a  thmg  contrary  to  some  rule  of  law  may  be  aroided. 
that  is  merely  positive,  or  be  uncertain,  or  insensible,  the 
condition  alone  is  void,  and  the  bond  shall  stand  single,  and 
unconditional :  for  it  is  the  folly  of  the  obligor  to  enter  into 
such  an  obligation,  from  which  he  can  never  be  released.  If 
it  be  to  do  a  thing  that  is  malum  in  se^  the  obligation  itself  is 
void  (66) :  for  the  whole  is  an  unlawful  contract,  and  the  ob» 


(65)  Mr.  Christian  observes,  that 
"  if  in  a  bond  the  obligor  hinda  him- 
9elf,  without  adding  his  heira,  execu^ 
tar»f  and  admhustratortt  the  execu- 
tors and  administrators  are  bound, 
but  not  the  heir.  (Shep.  Touch.  369.) 
A  bond  does  not  seem  properly  to  be 
called  an  incumbrance  upon  land ;  for 
it  does  not  follow  the  land  like  a  re- 
cognizance and  a  judgment ;  and  if 
the  heir  at  law  alienes  the  land,  the 
obligee  in  the  bond,  by  which  the  heir 
is  bound,  can  have  his  remedy  only 
against  the  person  of  the  heir  to  the 
amount  of  the  value  of  the  land ;  but 
he  cannot  foUow  it  when  it  is  in  the 
possession  of  a  bond  fide  purchasor. 
(Bull.N.  P.  175.)»» 

[By  the  statute  of  11  Geo.  IV.  it, 
1  Gul.  IV.  c.  47,  creditors  are  enabled 
to  maintain  actions  of  debt  or  cove- 
nant, against  the  heirs,  or  devisees, 
of  their  obligors,  or  covenantors; 
and  though  such  heirs,  or  devisees, 
may  have  aliened  the  lands  or  here- 
ditaments descended  or  devised  to 
them,  before  process  sued  out  against 
them,  they  shaU  be  answerable  for 
the  covenants  and  specialty  debts  of 
their  ancestors  or  devisors,  to  the 
value  of  the  land  so  descended  or  de- 
vised. The  statute  of  3  &  4  Gul.  lY. 
c.  104,  makes  all  freehold  and  copy- 
hold estates  assets  for  the  pajrment  of 
debts.    See  ante,  p.  260  n, — Ed.] 


(66)  As  a  general  rule,  a  deed  pro 
turpi  eautd  cannot  be  supported  in 
equity ;  (see,  however,  Caaetf  v.  Stqf- 
ford.Z  Swanst.  429  ;)  nor,  if  the  con- 
sideration appears  on  the  face  of  the 
deed,  at  common  law.  {Walker  v. 
Perkine,  3  Burr.  1569  ;  Gray  v.  Ma- 
ihiaSf  5  Yes.  293 ;  fV'aneo  v.  Bolton, 
3  Yes.  371.)  But,  except  in  behalf 
of  creditors,  {Mortimer  v.  Dovief, 
dted  in  10  Yes.  363,)  property  of 
which  a  woman  has  obtained  actual 
possession,  will  not  be  taken  out  of 
her  hands ;  though,  (even  in  favour 
of  the  grantor's  representatives,)  she 
might  be  restrained  from  bringing  an 
action  to  enforce  securities,  founded 
only  on  an  immoral  consideration : 
{Bider  v.  Kidder,  10  Yes.  3C6 ;  Wha~ 
ley  V.  Norton,  1  Yern.  483 :)  a  for- 
tiori  she  could  not  maintain  an  action 
upon,  or  obtain  specific  performance 
of,  a  written  promise  for  which  the 
only  consideration  was  a  previous 
adulterous  intercourse  or  concubinage. 
{MatthewM  V.  L — e,  1  Mad.  565  ; 
Binnington  v.  Wallace ,  4  Bam.  & 
Aid.  652.  See,  however,  Gibeon  t. 
Dickie,  3  Mau.  &  Sel.  461.)  But, 
where  a  bond,  or  other  deed,  is  exe- 
cuted, not  as  a  bargain  for  future 
immorality,  but  as  thtpramium  pu- 
dicitim,  courts  of  equity  will  lend 
their  assistance  to  enforce  the  secu- 
rity. {Knye  v.  Moore,  1  Sim.  &  Stu; 
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ligee  shall  take  no  advantage  from  such  a  transaction.  And 
if  the  condition  be  possible  at  the  time  of  making  it,  and  af* 
[  *  341  ]  terwards  *becomes  impossible,  by  the  act  of  God,  the  act  of 
law,  or  the  act  of  the  obligee  himself,  there  the  penalty  of 
the  obligation  is  saved  ;  for  no  prudence  or  foresight  of  the 
obligor  could  guard  against  such  a  contingency  (ir).  On  the 
forfeiture  of  a  bond,  or  its  becoming  single,  the  whole  pe- 
nalty was  formerly  recoverable  at  law :  but  here  the  courts 
of  equity  interposed,  and  would  not  permit  a  man  to  take 
more  than  in  conscience  he  ought ;  viz,  his  principal,  inter- 
est, and  expenses,  in  case  the  forfeiture  accrued  by  non- 
payment of  money  borrowed ;  the  damages  sustained,  upon 
non-performance  of  covenants  ;  and  the  like.  And  the  like 
practice  having  gained  some  footing  in  the  courts  of  law  (x), 
the  statute  4  &  5  Ann.  c.  16,  at  length  enacted,  in  the  same 
spirit  of  equity,  that,  in  case  of  a  bond  conditioned  for  the 
payment  of  money,  the  payment  or  tender  of  the  principal 
sum  due,  with  interest  and  costs,  even  though  the  bond  be 
forfeited  and  a  suit  commenced  thereon,  shall  be  a  full 
satisfaction  and  discharge  (67). 

(w)  Co.  Litt.  206.       {x)  2  Keb.  553, 555 ;  Salk.  596, 597 ;  6  Mod.  1 1, 60, 101. 


65  ;  8.C.2  Sim.  &  Stu.  260;  Spieer 
T.  Haywardf  Prec.  in  Cha.  115;  Cray 
▼.  Rookef  Ca.  temp.  Talb.  155 ;  Jfor* 
ekumeu  qfAtmandaie  ▼.  Harrii,  2  P. 
Wms.  433.)  A  bond,  howerer,  though 
given  ai  the  prtemiftm  pudicitim,  can* 
not  be  proved  as  a  debt,  should  the 
obligor  become  bankrupt.  (  Gilham  ▼. 
Locke,  9  Ves.  614  ;  Ejf  parte  Ward, 
cited  15  Ves.  290;  Turner  ▼.  Vaughan, 
2  WiU.  340.) 

(67)  In  the  case  of  Lonedale  v. 
Chtirek,  (2  T.  R.  389,)  Mr.  Justice 
Boiler  inclined  to  hold,  that,  on  a 
bond,  damages  might  be  recorered 
beyond  the  penalty.  But,  in  Wilde 
V.  Clarkwn,  (6  T.  R.  304,)  Lord  Ken- 
yon,  C.J.  overruled  the  opinion  of 
Justice  BuUer,  and  said,  "  in  actions 
on  bonds,  or  on  any  penal  sums,  for 
performance  of  contracts,  &c.,  the 
act  of  parliament  expressly  says,  that 
there  shall  be  judgmeut  for  the  pe» 


nalty,  and  the  judgment  shaU  atand 
as  a  security  for  further  breachea ; 
but  the  obligor  is  not  answerable,  ia 
the  whole,  for  more  than  the  amount 
of  the  penalty.''  However,  in  the 
subsequent  case  otM*Clmre  v.  DtmkiM, 
(1  East,  438,)  where  an  action  was 
brought  on  a  judgment  recovered  on 
a  bond.  Lord  Kenyon  held,  that  inte- 
rest on  the  judgment  might  be  rooo- 
vered  in  damages,  beyond  the  penalty 
of  the  bond.  This  distinction  was  taken, 
that,  in  an  action  on  the  bond  itself, 
interest  could  not  have  been  recover* 
ed  beyond  the  penalty ;  but  that,  after 
the  judgment,  the  bond  became  merg- 
ed in  another  security,  on  which  in- 
terest might  by  law  accrue  without 
any  such  limitation.  (See  Moort  v. 
M'Namimi,  1  Ball  &  Beat  310.) 

Analogous  rules  prevail  in  equity, 
where,  generaUy  speaking,  interest  on 
a  bond  is  not  allowed  beyond  the 
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2.  A  recognizance  is  an  obligation  of  record,  which  a  man  >•  Reoogai. 
enters  into  before  some  court  of  record,  or  magistrate  daly  au- 
thorised (y),  with  condition  to  do  some  particular  act;  as,  to 
appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  most  respects  like  another  bond  :  the  difference 
being  chiefly  this,  that  the  bond  is  the  creation  of  a  fresh 
debt  or  obligation  de  novo,  the  recognizance  is  an  acknow- 
ledgment of  a  former  debt  upon  record  ;  the  form  whereof  is, 
**  that  A.  B.  doth  acknowledge  to  owe  to  our  lord  the  king,  to 
**  the  plaintiff,  to  C.  D.,  or  the  like,  the  sum  of  ten  pounds  ;** 
with  condition  to  be  void  on  performance  of  the  thing  stipu- 
lated :  in  which  case  the  king^  the  plaintiff,  C.  D.,  &c.,  is 
called  the  cognizee,  **  is  cui  cognoscitur ;"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  **  is  qui  cog- 
noscit.'*  This  being  either  certified  to,  or  taken  by  the  of- 
ficer of  some  court,  is  witnessed  only  by  the  record  of  that 
court,  and  not  by  the  party's  seal :  so  that  it  is  not  in  strict 
propriety  a  deed,  though  the  effects  of  it  are  greater  than  a 
''^common  obligation;  being  allowed  a  priority  in  pointof  pay-  [  *  342  ] 
ment  (68),  and  binding  the  lands  of  the  cognizor,  from  the 
time  of  enrolment  on  record  (x)  (69).    There  are  also  other 


(y)  Bro.  Abr.  tit.  Recognizance,  24. 
(z)  SUt.  29  Car.  II.  c.  3.    See  pag.  161. 


penalty  of  the  bond.  {Maekworth  ▼. 
noma$,  5  Yes.  331 ;  Clarie  ▼.  Settm, 
6  Ves.  414.)  But,  where  the  creditor 
has  been  kept  out  of  his  money  by  an 
injunction,  (Hale  v.  Thrnnatt  1  Vem. 
329,)  or  other  proceeding  by  which 
he  has  been  prevented  from  going  on 
at  law,  {Duvall  v.  Terry,  Show.  P.C. 
16,)  it  is  only  reasonable  that  he 
ahonld  be  allowed  all  interest  accn- 
molated  by  delays  so  occasioned : 
(Pulteney  ▼.  Warren,  6  Ves.  92:) 
wheneyer  a  party  is  prevented,  by  an 
order  of  a  court  of  equity,  from  pro- 
ceeding to  establish  his  rights  at  law, 
it  is  the  duty  of  the  court  to  take  care 
that  DO  injury  shall  arise  to  him  in 
consequence  of  such  interference* 
{(yjkmel  ▼.  Browne,  1  Ball  &  Beat. 
263 ;  Bond  v.  Hopkins,  1  Sch.  &  Lef. 
441.) 


(68)  A  recognisance  has  priority  in 
point  of  payment,  over  a  common  ob- 
ligation ;  but  a  judgment,  or  decree, 
(not  being  a  mere  interlocutory  de- 
cree,) takes  place  of  a  recognizance. 
{UttMon  V.  Hibbins,  Cro.  Eliz.  793; 
Searle  v.  Lane,  2  Freem.  104  ;  S.  C. 
2Vern.  89;  Perry  y.  Phelipe,  10  Yes. 
34.)  Between  decrees  and  judgments, 
the  right  to  priority  of  payment  is 
determined  by  their  real  priority  of 
date,  without  regard  to  the  legal  fic- 
tion of  relation  to  the  first  day  of 
Term.  (DarHon  v.  Earl  i^  Ojtford, 
3  P.  Wms.  401,  n. ;  Joseph  v.  Mott, 
Prec.  in  Cha.  79 ;  Morriee  v.  Bvnk 
^f  England,  3  Swanst.  577.) 

(69)  A  recognizance  not  enrolled 
will  be  considered  as  an  obligation, 
or  bond,  only ;  but,  being  sealed  and 
acknowledged,  must  be  paid  as  a  deb^ 
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recognizances,  of  a  private  kind,  in  nature  of  a  statute  sta- 
pie,  by  yirtue  of  the  statute  23  Hen.  VIII.  c.  6,  which  have 
been  already  explained  (a),  and  shewn  to  be  a  charge  upon 
real  property. 

3.  A  defeazancCi  on  a  bond,  or  recognizance,  or  judg* 
ment  recovered,  is  a  condition,  which,  when  performed,  de- 
feats or  undoes  it,  in  the  same  manner  as  a  defeazance  of  an 
estate  before  mentioned.  It  differs  only  from  the  common 
condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the 
deed  or  bond  itself,  the  other  is  made  between  the  same 
parties  by  a  separate,  and  frequently  asubsequent  deed{b)(70). 
This,  like  the  condition  of  a  bond,  when  performed,  dis- 
charges and  disincumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  in  pou, 
by  which  estates  may  be  either  conveyed,  or  at  least  affected. 
Among  which  the  conveyances  to  uses  are  by  much  the  most 
frequent  of  any :  though,  in  these,  there  is  certainly  one  pal* 
pable  defect,  the  want  of  sufficient  notoriety ;  so  that  pur- 
chasors  or  creditors  cannot  know  with  any  absolute  certainty, 
what  the  estate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.  In  the  ancient 
feodal  method  of  conveyance  (by  giving  corporal  seisin  of 
the  lands),  this  notoriety  was  in  some  measure  answered ; 
but,  all  the  advantages  resulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  death*bed  devises  and  secret 
conveyances :  and  there  has  never  been  yet  any  sufficient 
guard  provided  against  fraudulent  charges  and  incumbran- 
ces, since  the  disuse  of  the  old  Saxon  custom  of  transacting 
all  conveyances  at  the  county-court,  and  entering  a  memorial 
of  them  in  the  chartulary  or  leger-book  of  some  adjacent  mo- 
nastery (c),  and  the  failure  of  the  general  register  established 


(a)  See  pag.  160.  {b)  Co.  litt.  237  ;  2  Saund.  47. 

(c)  Hickes,  DiBsertat.  Epistolar.  9. 


by  specialty.  (Bothomiy  y.  Lord  Fair- 
fax,  1  P.  Wms.  340 ;  S,  C,  2  Vera. 
751.)  If  enrolment  is  aUowed  by 
special  order,  after  the  proper  time 
has  elapsed,  this,  for  most  purposes, 
makes  the  recognizance  effectual  from 
the  time  of  its  date ;  but,  should  the 
cognixor   between   the  date  and  the 


enrolment  of  the  recogniiance,  have 
borrowed  money  on  a  judgment^  the 
judgment-creditor  will  be  allowed  a 
preference.  {FothergiU  t.  Kmdriekf 
2  Vera.  234.) 

(70)  See  on/e,  p.  327»  and  the  note 
thereto. 
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by  King  Richard  the  first,  for  the  starrs  or  mortgages  made 
to  *Jew8y  in  the  capitula  de  JudmSj  of  which  Hoveden  [ 
has  preserved  a  copy.  How  far  the  establishment  of  a  like 
general  register,  for  deeds,  and  wills,  and  other  acts  affecting 
real  property,  would  remedy  this  inconvenience,  deserves  to 
be  well  considered.  In  Scotland,  every  act  and  event  re- 
garding the  transmission  of  property,  is  regularly  entered  on 
record  (d).  And  some  of  our  own  provincial  divisions,  par- 
ticularly the  extended  county  of  York,  and  the  populous 
county  of  Middlesex,  have  prevailed  with  the  legislature  («) 
to  erect  such  registers  in  their  several  districts.  But,  how- 
ever plausible  these  provisions  may  appear  in  theory,  it 
hath  been  doubted  (71)  by  very  competent  judges,  whether 
more  disputes  have  not  arisen  in  those  counties  by  the  in- 
attention and  omission  of  parties,  than  prevented  by  the  use 
of  registers  (72). 


((Q  Dalrymple  on  Feodal  Proper- 
ty, 262,  &c. 


(«)  Stat.  2  &  3  Ann.  c.  4 ;  6  Ann.  c. 
35  ;  7  Ann.  c.  20 ;  8  Geo.  II.  c.  6. 
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(71)  Bat  these  doubts  have  been 
met  bj  very  confident  opinions  in  fa- 
Your  of  general  registration ;  and,  it  is 
beliered,  the  propriety  of  such  a  mea- 
sure has  been  strongly  pressed  upon 
the  notice  of  the  commissioners  to 
whom  a  consideration  of  the  present 
state  of  the  laws  of  real  property,  and 
of  the  improvements  of  which  the  sys- 
tem is  susceptible,  has  been  referred. 

(72)  Mr.  Christian  observes,  that 
"by  the  register-acts,  a  registered 
deed  shall  be  preferred  to  a  prior  un- 
registered deed  ;  yet,  it  has  been  de- 
creed by  Lord  Hardwicke,  if  the  sub- 
sequent purchaser  by  the  registered 
deed  had  previous  notice  of  the  un- 
registered one,  he  shall  not  avail  him- 
self of  his  deed,  but  the  first  purchaser 
shall  be  preferred.    (1  Ves.  sen.  64.)*' 

[The  legislature  has  been  under- 
stood by  our  courts,  not  to  have  meant, 
that  (the  form  of  registration  being 
unobserved)  actual  notice  of  an  incum- 
brance on  an  estate  should  not  bind 
a  purchaser.  (Davigy.  Earl  qf  Strath' 
mortt  16  Yes.  430  ;   Le  Neve  v.  Le 


NjBtfe,  3  Atk.  650  ;  Buihell  v.  Buihett, 
1  Sch.  &  Lef.  100 ;  Doe  v.  Alieop,  5 
Bam.  &Ald.  147.)  The  French  courts 
adhered  much  more  rigidly  to  the  let- 
ter of  their  old  code  respecting  r^is- 
tration,  and  held,  that  a  creditor  or 
purchaser  might  plead  want  of  r^is- 
tration,  in  bar  of  a  prior  incumbrance, 
though  such  creditor  or  purchaser  had 
full  notice  of  the  prior  incumbrance, 
before  he  made  his  own  contract  or 
purchase.  They  thought,  that,  to 
admit  a  contrary  doctrine  would  leave 
it  always  open  to  argument,  whether 
sufficient  notice  had,  or  had  not,  been 
received ;  and  that  this  would  lead  to 
endless  uncertainty,  confusion,  and 
peijury ;  therefore,  that  it  was  much 
better  the  right  of  the  subject  should 
depend  upon  certain  and  fixed  prin- 
ciples of  law,  than  upon  rules  and 
constructions  of  equity.  They  decid- 
ed, consequently,  that  nothing,  not 
even  the  most  actual  and  direct  notice, 
should  countervail  the  want  of  regis- 
tration. (See  Mr.  Haiigrave's  note  to 
Co.  Litt.  290  b.)  With  us,  it  has  been 
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much  doubted,  whether  our  courti 
ought  ever  to  have  mifered  the  quet- 
tion  of  notice  to  be  agitated,  as  against 
a  party  who  has  duly  registered  his 
conveyance.  {Wyatt  v.  Barwell,  19 
Ves.  439.) 

[But  as  the  law  at  present  stands, 
registration  of  an  equitable  mort- 
gage, or  other  incumbrance  upon 
lands  situated  in  a  register  county,  is 
clearly  not,  of  itself,  presumptive  no- 
tice to  a  subsequent  l0^a/ mortgagee, 
so  as  to  take  from  him  his  legal  ad- 
vantage. (Morecoek  v.  Dickenit  Ambl. 
680 ;  Bedford  v.  Baeehue,  2  Eq.  Ca. 
Ab.  615 ;  Hodgmm  v.  DfOfi,  2  Sim.  & 
Stu.  224.)  Nor  will  ragistration  of  a 
mortgage  of  the  equity  of  redemption 
preclude  a  third  mortgagee  from  tack- 
ing that  incumbrance,  if  he  has  bought 
in  the  first  mortgage ;  provided  he 
had  not  notice  of  the  second  mortgage, 
when  he  lent  his  money.     (Cator  v. 


Cboliy,  1  Cos,  182.)     And  en  eqmt- 
ablfl  mortgagee  will  not  be  oompdled 
to  deliver  up  the  title  deeds  deposited 
with  him,  but  will  be  entitled  to  the 
benefit  thereof,  as  against  a  prior  legal 
mortgagee,  whose  mortgage  has  been 
duly  registeied,  but  notice  of  which 
registration  is  not  brought  home  to 
the  equitable  mortgagee ;  {Wuenun 
V.  Weetkmdf  1  Younge  &  Jerv.  121 ;) 
for,  it  is  settled,  (though  the  soond. 
ness  of  the  doctrine,  as  we  have  seen, 
is  questionable,)  that  the  registry  of 
a  deed  does  not,  of  itself,  amount  to 
constructive  notice.  {Caior  v.  CMey, 
1  Cox,  182 ;   Joiiamd  v.  StaMndfe, 
3  Yes.  485 ;   Pemtiamd  v.  SMket,  2 
Ball  &  Beat.  75  ;  BwhtU  v.  BuiheU, 
1  Sch.  &  Lef.  97,  103 ;  Latomeke  t. 
ZHmtoiy,  1  Sch.  &  Lef.  157;  Under- 
wood V.  Qmrtoum,  2  Sch.  &  Lef.  64 ; 
HodgeoH  v.  DeoM,  2  Sim.  &  Sto.  225.) 
—Ed.] 


344 


CHAPTER  XXI. 


OF  ALIENATION  BY  MATTER  OF  RECORD. 


Assurances  by  matter  of  record  are  such  as  do  not  entirely  or  auunnces 
depend  on  the  act  or  consent  of  the  parties  themselves :  but  cor"*  '®  "*- 
the  sanction  of  a  court  of  record  is  called  in  to  substantiate, 
preserve,  and  be  a  perpetual  testimony  of  the  transfer  of 
property  from  one  man  to  another  (1);  or  of  its  establish* 
menty  when  already  transferred.  Of  this  nature  are,  1.  Pri- 
vate acts  of  parliament.  2.  The  king's  grants.  3.  Fines. 
4.  Common  recoveries. 

I.  Private  acts  of  parliament  are,  especially  of  late  years,  i.  Private  tcu  of 
become  a  very  common  mode  of  assumnce.  For  it  may 
sometimes  happen,  that,  by  the  ingenuity  of  some,  and  the 
blunders  of  other  practitioners,  an  estate  is  most  grievously 
entangled  by  a  multitude  of  contingent  remainders,  result- 
ing trusts,  springing  uses,  executory  devises,  and  the  like 
artificial  contrivances  (a  confusion  unknown  to  the  simple 
conveyances  of  the  common  law) ;  so  that  it  is  out  of  the 
power  of  either  the  courts  of  law  or  equity  to  relieve  the 
owner.  Or  it  may  sometimes  happen,  that,  by  the  strictness 
or  omissions  of  family-settlements,  the  tenant  of  the  estate 
is  abridged  of  some  reasonable  power,  (as,  letting  leases, 
making  a  jointure  for  a  wife,  or  the  like,)  which  power  can- 
not be  given  him  by  the  ordinaiy  judges  either  in  common 
law  or  equity.  Or,  it  may  be  necessary,  in  settling  an  es- 
tate, to  secure  it  against  the  claims  of  infants  or  other  per- 


(1)    As  a  bargain  and  sale  of  an  ing  to  our  author's  delLnition,  assur- 

estate  of  inheritance,  or  of  freehold,  ances  by  matter  of  reeordf  requiring 

and   a  recognizance,    require  enrol-  the  sanction  of  a  court  of  record  to 

raent,  they  are,  in  some  sort,  accord-  their  perfection. 
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sons  under  legal  disabilities,  who  are  not  bound  by  any 
judgments  or  decrees  of  the  ordinary  courts  of  justice.  In 
[  *  345  ]  these,  or  other  cases  of  *the  like  kind,  the  transcendent 
power  of  parliament  is  called  in,  to  cut  the  Oordian  knot ; 
and  by  a  particular  law,  enacted  for  this  very  purpose,  to 
unfetter  an  estate ;  to  give  its  tenant  reasonable  powers ;  or 
to  assure  it  to  a  purchasor,  against  the  remote  or  latent 
claims  of  infants  or  disabled  persons,  by  settling  a  proper 
equivalent  in  proportion  to  the  interest  so  barred.  This 
practice  was  carried  to  a  great  length  in  the  year  succeeding 
the  restoration  ;  by  setting  aside  many  conveyances  alleged 
to  have  been  made  by  constraint,  or  in  order  to  screen  the 
estates  from  being  forfeited  during  the  usurpation.  And  at 
last  it  proceeded  so  far,  that,  as  the  noble  historian  expresses 
it  (a),  every  man  had  raised  an  equity  in  his  own  imagina- 
tion, that  he  thought  was  entitled  to  prevail  against  any 
descent,  testament,  or  act  of  law,  and  to  find  relief  in  par- 
liament :  which  occasioned  the  king,  at  the  close  of  the  ses- 
sion to  remark  (&),  that  the  good  old  rules  of  law  are  the 
best  security ;  and  to  wish,  that  men  might  not  have  too 
much  cause  to  fear,  that  the  settlements  which  they  make 
of  their  estates,  shall  be  too  easily  unsettled  when  they  are 
dead,  by  the  power  of  parliament. 
torobtiSSlMlS*  ^^^  of  this  kind,  are,  however,  at  present  carried  on,  in 
ment^""*'  both  houscs,  with  great  deliberation  and  caution ;  particu- 
larly in  the  house  of  lords,  they  are  usually  referred  to  two 
judges  to  examine  and  report  the  facts  alleged,  and  to  settle 
all  technical  forms  (2).  Nothing,  also,  is  done  without  the 
consent,  expressly  given,  of  all  parties  in  being,  and  capable 
of  consent,  that  have  the  remotest  interest  in  the  matter ; 
unless  such  consent  shall  appear  to  be  perversely  and  with- 
out any  reason  withheld.  And,  as  was  before  hinted,  an 
equivalent  in  money  or  other  estate  is  usually  settled  upon 
infants,  or  persons  not  in  esse,  or  not  of  capacity  to  act  for 
themselves,  who  are  to  be  concluded  by  this  act.  And  a 
general  saving  is  constantly  added,  at  the  close  of  the  bill, 
of  the  right  and  interest  of  all  persons  whatsoever,  except 
those  whose  consent  is  so  given  or  purchased,  and  who  are 

(a)  Lord  Clar.  Contin.  162.  {b)  Ibid.  163. 

(2)  See  Vol.  rv.  p.  4. 
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therein  particularly  named :  though  it  hath  been  holden^ 
that  even  if  such  saving  be  omitted,  the  act  shall  bind  none 
but  the  parties  (c). 

*A  law,  thus  made,  though  it  binds  all  parties  to  the  bill,   [  *  ^^^  ] 
is  yet  looked  upon  rather  as  a  private  conveyance,  than  as  ^t^S^ft^. 
the  solemn  act  of  the  legislature.     It  is  not,  therefore,  al^o^^J^^^^" 
lowed  to  be  a  publiCf  but  a  mere  private  statute ;   it  is  not  ^^'^1^^ 
printed  or  published  among  the  other  laws  of  the  session  ;  ^Sm  of  tS^m. 
it  hath  been  relieved  against,  when  obtained  upon  fraudu-  ^2«1^^^^ 
lent  suggestions  (J) ;  it  hath  been  holden  to  be  void,  if  con- 
trary to  law  and  reason  (e) ;  and  no  judge  or  jury  is  bound 
to  take  notice  of  it,  unless  the  same  be  specially  set  forth 
and  pleaded  to  them.     It  remains,  however,  enrolled  (3) 
among  the  public  records  of  the  nation,  to  be  for  ever  pre* 
served  as  a  perpetual  testimony  of  the  conveyance  or  as* 
surance  so  made  or  established. 

11.  The  king's  grants  are  also  matter  of  public  record,  n.  The  ung's 
For,  as  St.  Oermyn  says  (/),  the  king's  excellency  is  so  high  patent 
in  the  law,  that  no  freehold  may  be  given  to  the  king,  nor 
derived  from  him,  but  by  matter  of  record.  And  to  this 
end  a  variety  of  offices  are  erected,  communicating  in  a 
regular  subordination  one  with  another,  through  which  all 
the  king's  grants  must  pass,  and  be  transcribed,  and  en- 
rolled ;  that  the  same  may  be  narrowly  inspected  by  his 
officers,  who  will  inform  him  if  any  thing  contained  there- 
in is  improper  or  unlawful  to  be  granted*  These  grants, 
whether  of  lands,  honours,  liberties,  franchises,  or  aught 
besides  (4),  are  contained  in  charters,  or  letters  patent,  that 
is,  open  letters,  litertB  patentee :  so  called  because  they  are 
not  sealed  up,  but  exposed  to  open  view,  with  the  great 
seal  pendant  at  the  bottom ;   and  are  usually  directed  or 


(c)  Co.  138;  Godb.  171. 
{d)  RiehardttmY.HamiitoH,  Cane. 
8   Jan.  1733;    IPKeniie  ▼.  Siiutrtt 


Dom.  Proc.  13  Mar.  1754. 
(0  4  Rep.  12. 
(/)  Dr.  &  Stud.  b.  1,  d.  8. 


(3)  General  acts  are  enrolled  by 
the  clerk  of  the  parliament,  and  deli- 
rered  to  the  Chancery,  which  enrol* 
ment  in  the  Chancery  makes  the 
original  record.  Priyate  bills  are  not 
enrolled  without  special  snit ;  but  the 
original  bill,  with  the  assent  of  the 
Lords  and  Commons,  and  the  Royal 


assent,  indorsed,  and  filed  and  label' 
led  with  the  other  bills  to  which  the 
great  seal  is  annexed,  constitntes  the 
original  record,  and  remains  with  the 
derk  of  the  parliament.  (Comyn's 
Dig.  Parliament,  R.  3.) 

(4)  As  to  patents  for  new  inyen- 
tions,  see  jMt/,  p.  407,  n. 
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addressed  by  the  king  to  all  his  aubjects  at  large.  And 
therein  they  differ  from  certain  other  letters  of  the  king, 
sealed  also  with  his  great  seal,  but  directed  to  particular 
persons,  and  for  particular  purposes  :  which,  therefore,  not 
being  proper  for  public  inspection,  are  closed  up  and  sealed 
on  the  outside,  and  are  thereupon  called  writs  close,  liters 
clau8€B,  and  are  recorded  in  the  elose-roUs,  in  the  same 
manner  as  the  others  are  in  the  patent-^rolU. 
praetice  M  to  Ghrauts,  or  letters  patent,  must  first  pass  by  biU:  which  is 

(^iSror^tters  prepared  by  the  attorney  and  solicitor-general,  in  conse- 
^^^♦•^47  1    ^^®^^^  *^^ *  warrant  from  the  crown ;  and  is  then  signed, 
^  ^    that  is,  superscribed  at  the  top,  with  the  king's  own  sign  ma- 

ni£a/,and  sealed  with  his  privy  tignety  which  is  alwajrs  in  the 
custody  of  the  principal  secretary  of  state ;  and  then  some- 
times it  immediately  passes  under  the  great  seal,  in  which 
case  the  patent  is  subscribed  in  these  words,  ^'per  ipsum 
regenij  by  the  king  himself ''(^)*  Otherwise,  the  course  is 
to  carry  an  extract  of  the  bill  to  the  keeper  of  the  privy  sealy 
who  makes  out  a  writ  or  warrant  thereupon  to  the  Chan- 
cery ;  so  that  the  sign  manual  is  the  warrant  to  the  privy 
seal,  and  the  privy  seal  is  the  warrant  to  the  great  seal :  and 
in  this  last  case  the  patent  is  subscribed,  ^^per  breve  depri* 
**  vato  sigilh,  by  writ  of  privy  seal"  (A).  But  there  are 
some  grants,  which  only  pass  through  certain  offices,  as  the 
admiralty  or  treasury,  in  consequence  of  a  sign  meawudj 
without  the  confirmation  of  either  the  signet,  the  great,  or 
the  privy  seal. 
Mode  of  con-  The  manner  of  granting  by  the  king  does  not  more  differ 
s^^u  to~  from  that  by  a  subject,  than  the  construction  of  his  grants, 
|ranti  by  the  ^{j^q  made.  1 .  A  gi*ant  made  by  the  king,  at  the  suit  of  the 
grantee,  shall  be  taken  most  beneficially  for  the  king,  and 
against  the  party  (5) :  whereas  the  grant  of  a  subject  is  con- 
strued most  strongly  against  the  grantor.  Wherefore,  it 
is  usual  to  insert  in  the  king's  grants,  that  they  are  made, 
not  at  the  suit  of  the  grantee,  but  "  ex  speciali  gratia, 
^*  certa  scientia  et  mero  motu  regis ;"  and  then  they  have 
a  more  liberal  construction  (t).  2.  A  subject's  grant  shall 
be  construed  to  include  many  things  besides  what  are  ex- 

{if)  9  Rep.  18.         (A)  Ibid. ;  2  Inst.  555.       (t)  Rnch,  L.  100;  10  Rep.  112. 


(5)  See  amtt,  pp.  18  &  22,  with  the  notes. 
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pressed,  if  necessary  for  the  operation  of  the  grant.  There- 
fore,  in  a  private  grant  of  the  profits  of  land  for  one 
year,  free  ingress,  egress^  and  regress,  to  cut  and  carry 
away  those  profits,  are  also  inclusively  granted  (h) :  and  if 
a  feoffment  of  land  was  made  by  a  lord  to  his  villein,  this 
operated  as  a  manumission  (/) ;  for  he  was  otherwise  unable 
to  hold  it.  But  the  king's  grant  shall  not  enure  to  any  other 
intent  than  that  which  is  precisely  expressed  in  the  grant. 
As,  if  he  grants  land  to  an  alien,  it  operates  nothing ;  for 
*8uch  grant  shall  not  also  enure  to  make  him  a  denizen,  that  [  *  348  ] 
so  he  may  be  capable  of  taking  by  grant  (m).  3.  When  it 
appears,  from  the  face  of  the  grant,  that  the  king  is  mis- 
taken, or  deceived,  either  in  matter  of  fact  or  matter  of  law, 
as  in  case  of  false  suggestion,  misinformation,  or  misrecital 
of  former  grants ;  or  if  his  own  title  to  the  thing  granted  be 
different  from  what  he  supposes  ;  or  if  the  grant  be  informal ; 
or  if  he  grants  an  estate  contrary  to  the  rules  of  law ;  in  any 
of  these  cases  the  grant  is  absolutely  void  (A)  (6).  For  in- 
stance, if  the  king  grants  lands  to  one  and  his  heirs  male, 
this  is  merely  void :  for  it  shall  not  be  an  estate-tail,  because 
there  want  words  of  procreation,  to  ascertain  the  body  out 
of  which  the  heirs  shall  issue :  neither  is  it  a  fee-simple,  as 
in  common  grants  it  would  be ;  because  it  may  reasonably 
be  supposed,  that  the  king  meant  to  give  no  more  than  an 
estate-tail  (/) :  the  grantee  is  therefore  (if  any  thing)  nothing 
more  than  tenant  at  will  (m).  And  to  prevent  deceits  of  the 
king,  with  regard  to  the  value  of  the  estate  granted,  it  is 
particularly  provided  by  the  statute  1  Hen.  IV.  c.  6,  that  no 
grant  of  his  shall  be  good,  unless  in  the  grantee's  petition 
for  them,  express  mention  be  made  of  the  real  value  of  the 
lands. 

III.  We  are  next  to  consider  a  very  usual  species  of  assur-  in-  Wnes  of 

^  •/  r  Uuidi  and  tene> 

ance,  which  is  also  of  record,  viz.  a  fine  of  lands  and  tene-  ments. 
ments.     In  which  it  will  be  necessary  to  explain,  1.  The 

(k)  Co.  Litt.  56.  (0  Finch,  101,  102. 

(l)  Litt.  B.  206.  (m)   Bro.  Abr.  tit.   Bttatt,  34 ; 

(m)    Bro.   Abr.   tit.  Patent,   62 ;     Tit.  Patents,  104  ;   Dyer,  270  ;  Det. 

Finch,  L.  110.  45. 
(*)  Precm.  172. 


(6)  See  Vol.  III.  p.  47. 
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1.  Of  the  nature 
of  fines. 


nature  of  a  fine;  2.  Its  several  kinds;  and  3.  Its  farce  and 
effect  (7). 

1 .  A  fine  is  sometimes  said  to  be  a  feoffment  of  record  (n) : 
though  it  might  with  more  accuracy  be  called  an  acknow* 
ledgment  of  a  feoffment  on  record.  By  which  is  to  be  on- 
derstoody  that  it  has  at  least  the  same  force  and  effect  with 
a  feoffment,  in  the  conveying  and  assuring  of  lands :  though 
it  is  one  of  those  methods  of  transferring  estates  of  freehold 
by  the  common  law,  in  which  livery  of  seisin  is  not  neces- 
[  *  349  ]  sary  *to  be  actually  given ;  the  supposition  and  acknowledg- 
ment thereof  in  a  court  of  record,  however  fictitious,  induc- 
ing an  equal  notoriety.  But,  more  particularly,  a  fine  may 
be  described  to  be  an  amicable  composition  or  agreement  of 
a  suit,  either  actual  or  fictitious,  by  leave  of  the  king  or  his 
justices:  whereby  the  lands  in  question  become,  or  are  ac- 
knowledged to  be,  the  right  of  one  of  the  parties  (o).  In  its 
original  it  was  founded  on  an  actual  suit,  commenced  at 
,  law  for  recovery  of  the  possession  of  land  or  other  heredita- 
ments ;  and  the  possession  thus  gained  by  such  composition 
was  found  to  be  so  sure  and  effectual,  that  fictitious  actions 
were,  and  continue  to  be,  every  day  commenced,  for  the 
sake  of  obtaining  the  same  security. 

A  fine  is  so  called  because  it  puts  an  end,  not  only  to  the 
suit  thus  commenced,  but  also  to  all  other  suits  and  contro- 
versies concerning  the  same  matter.  Or,  as  it  is  expressed 
in  an  ancient  record  of  parliament  (/>),  18  Edw.  I.  ^*  Non 
'^  in  regno  Angliw  providetuTf   vel    eat,   aliqua   securitas 


Their  use  and 
antiquity. 


(fi)  Co.  litt.  50. 


(o)  Ibid.  120. 


(p)  2  RoU.  Abr.  13. 


(7)  Oar  author's  explanation  is  too 
complete  and  precise  to  need  annota- 
tion; more  particularly  as  there  is 
reason  to  hope  that  much  of  the  tech- 
nicality, which  now  clogs  eyery  assur- 
ance by  fine,  will  be  got  rid  of;  and 
a  simpler  mode  of  effecting  the  same 
purposes  will  be  adopted.  The  ques- 
tion is  under  the  consideration  of  the 
commissioners  of  inquiry  into  the  law 
of  real  property;  and  there  can  be 
little  cause  to  fear  that  they  will  re- 
commend the  legislature  pertinaci- 
ously to  adhere  to  formsi  of  which 


the  basis  is  the  judicial  record  of  a 
falsehood,  and  the  details  are,  many 
of  them,  tedious,  ezpensiTe,  and 
liable  to  fatal  mistakes.  See  poH, 
the  note  to  p.  357.  Since  this  note 
was  first  published,  the  law  in  this  re- 
spect has  been  improved  by  the  sta- 
tute of  3  &  4  Gul.  IV.  c.  74,  which 
abolishes  fines,  and  substitutes  more 
simple  modes  of  assurance.  The  text, 
therefore,  is  no  longer  of  use  in  mo- 
dem practice,  as  to  the  form  of  pro- 
ceeding. 
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**  nugor  vel  soknniar,  per  quam  aliquis  statwn  certiorem 
'^  habere  possit,  neque  ad  statum  suum  verificandum  aliquod 
soUnnius  testimonium  producere,  quam  finem  in  curia 
domini  regis  levatum :  qui  quidem  finis  sic  vacatur ^  eo 
*^  quod  finis  et  conswnmatio  omnium  pladtorum  esse  debet, 
^*  et  hoc  de  causa  providebatur."  Fines,  indeed^  are  of  equal 
antiquity  with  the  first  rudiments  of  the  law  itself;  are 
spoken  of  by  Glanvil  (q)  and  Bracton  (r)  in  the  reigns  of 
Henry  II.  and  Henry  III.,  as  things  then  well  known  and 
long  established ;  and  instances  have  been  produced  of  them 
even  prior  to  the  Norman  invasion  (5).  So  that  the  statute 
18  Edw.  1.9  called  modus  levandi  fines,  did  not  give  them 
original,  but  only  declared  and  regulated  the  manner  in 
which  they  should  be  levied,  or  carried  on.  And  that  is  as 
follows : 

1.  The  party  to  whom  the  land  is  to  be  conveyed  or  as-  or  the  manner  of 
sured,  commences  an  action  or  suit  at  law  against  the  other,  ®^^*°^  "'^* 
•generally  an  action  of  covenant  {t),  by  suing  out  a  writ  or  [  *  350  ] 
prcBcipe,  called  a  writ  of  covenant  (t;)  (8) :  the  foundation  The /mprt/Mr. 
of  which  is  a  supposed  agreement  or  covenant,  that  the  one 

shall  convey  the  lands  to  the  other;  on  the  breach  of  which 
agreement  the  action  is  brought.  On  this  writ  there  is 
due  to  the  king,  by  ancient  prerogative,  a  primer  fine,  or  a 
noble  for  every  five  marks  of  land  sued  for;  that  is,  one- 
tenth  of  the  annual  value  (u).  The  suit  being  thus  com- 
menced, then  follows, 

2.  The  licentia  concordandi,  or  leave  to  agree  the  suit(tr).  The  «^"'« 
For,  as  soon  as  the  action  is  brought,  the  defendant,  know- 
ing himself  to  be  in  the  wrong,  is  supposed  to  make  over- 
tures of  peace  and  accommodation  to  the  plaintiff.     Who, 
accepting  them,  but  having,  upon  suing  out  the  writ,  given 

{q)  L.  8,  c.  1.  (tr)  Appendix,  No.  IV.  8.  2.      In 

(r)  L.  5,  t.  5|  c.  28.  the  times  of  strict  feodal  jurisdiction, 

(9)  Plowd.  369.  if  a  Tassal  had  commenced  a  suit  in 

(/)  A  fine  may  also  be  levied  on  a  the  lord^s  court,  he  could  not  abandon 

writ  of  mesne,  of  warrmUia  ckarta,  it  without  leave ;  lest  the  lord  should 

or   de    con9uetudinibu9  et   servitM.  be  deprived  of  his  perquisites  for  de- 

( Finch,  L.  278.)  ciding  the  cause.     (Robertson's  Cha. 

(»)  See  Appendix,  No.  IV.  s.  1.  V.  i.  31.) 

(»)  2  Inst.  511. 


(8)  Writs  of  covenant  real  are  abolished  by  sUt.  2  &  3  Gul.  IV.  c.  27,  8.  36. 
VOL.  II.  MM 
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The  concord. 


pledges  to  prosecute  his  suit,  which  he  endangers  if  he  now 
deserts  it  without  license,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily 
granted,  but  for  it  there  is  also  another  fine  due  to  the  king 
by  his  prerogative,  which  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  king's  silver^  or  sometimes  the  past  fine^ 
with  respect  to  the  primer  fine  before-mentioned.  And  it 
is  as  much  as  the  primer  fine^  and  half  as  much  more,  or 
ten  shillings  for  every  five  marks  of  land ;  that  is,  three* 
twentieths  of  the  supposed  annual  value  (jr). 

3.  Next  comes  the  concord,  or  agreement  itself  (y),  after 
leave  obtained  from  the  court:  which  is  usually  an  acknow- 
ledgment from  the  deforciants  (or  those  who  keep  the  other 
out  of  possession)  that  the  lands  in  question  are  the  right  of 
the  complainant.    And  from  this  acknowledgment,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 
[  *351  ]    ^cognizor,  and  he  .to  whom  it  is  levied,  the  cognizes.     This 
acknowledgment  must  be  made  either  openly  in  the  court 
of  Common  Pleas,  or  before  the  lord  chief  justice  of  that 
court,  or  else  before  one  of  the  judges  of  that  court,  or  two 
or  more  commissioners  in  the  country,  empowered  by  a  spe- 
cial authority  called  a  writ  of  dedimus  potestatem  ;  v?hich 
judges  and  commissioners  are  bound  by  statute  18  Edw.  I. 
St.  4,  to  take  care  that  the  cognizors  be  of  full  age,  sound 
memory,  and  out  of  prison.     If  there  be  any  feme  covert 
among  the  cognizors,  she  is  privately  examined  whether 
she  does  it  willingly  and  freely,  or  by  compulsion  of  her 
husband. 

By  these  acts  all  the  essential  parts  of  a  fine  are  com- 


If  the  cpgnisor 

die  after  the  re-       __  •■•*••  •!•«  .a« 

turn  of  the  writ,  pletcd :  and,  if  the  cognizor  dies  the  next  moment  after  the 
ledgment  of     *  fine  is  acknowledged,  provided  it  be  subsequent  to  the  day 

the  fine,  the  fine  o      '  r  T  j 

may  still  be 

completed. 


The  note  of  the 
fine. 


on  which  the  writ  is  made  returnable  {z\  still  the  fine  shall 
be  carried  on  in  all  its  remaining  parts :  of  which  the  next  is, 
4.  The  note  of  the  fine  (a) ;  which  is  only  an  abstract  of 
the  writ  of  covenant,  and  the  concord;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  must  be  en- 
rolled of  record  in  the  proper  office,  by  direction  of  the  sta- 
tute 6  Hen.  IV.  c.  14. 


(«)  5  Rep.  39;   2  Inst.  511;  Stat. 
32G«o.  II.  c.  14. 
(y)  Appendix,  No.  IV.  t.  3. 


(4r)  Comb.  71. 

(a)  Appendix,  No.  IV.  s.  4. 
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6.  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of  Tbe/>oi  or  con- 
it  :  which  includes  the  whole  matter,  reciting  the  parties,  °*"'^^"* 
day,  yearj  and  place,  and  before  whom  it  was  acknowledged 
or  levied  (i).  Of  this  there  are  indentures  made,  or  en- 
grossed, at  the  chirographer's  oflice,  and  delivered  to  the 
cc^izor  and  the  cognizee ;  usually  beginning  thus,  '^  Iubc 
^*  estfinaUs  concordia,  this  is  the  final  agreement,"  and  then 
reciting  the  whole  proceeding  at  length.  And  thus  the  fine 
is  completely  levied  at  common  law. 

By  several  statutes  still  more  solemnities  are  superadded,  other  vequisitm 

,  In  the  Icvylnic  of 

in  order  to  render  the  fine  more  universally  public,  and  less  fines,  imposed 
liable  to  be  levied  by  fraud  or  covin.  And,  first,  by  27  Edw.  the  prevention 
•I.  *c.  1,  the  note  of  the  fine  shall  be  openly  read  in  the  court    j-  ^  ^m  -i 
of  Common  Pleas,  at  two  several  days  in  one  week,  and  dur^ 
iDg  such  reading  all  pleas  shall  cease.    By  6  Hen.  IV.  c.  14, 
and  23  Eliz.  c.  3,  all  the  proceedings  on  fines,  either  at  the 
time  of  acknowledgment,  or  previous,  or  subsequent  there- 
to, shall  be  enrolled  of  record  in  the  court  of  Common  Pleas. 
By  1  Ric.  III.  c.  7,  confirmed  and  enforced  by  4  Hen.  VII. 
c.  24,  the  fine,  after  engrossment,  shall  be  openly  read  and 
proclaimed  in  court  (during  which  all  pleas  shall  cease)  six- 
teen times;  viz,  four  times  in  the  term  in  which  it  is  made, 
and  four  times  in  each  of  the  three  succeeding  terms;  which 
is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2;  and  these 
proclan^ations  are  indorsed  on  the  back  of  the  record  (c). 
It  is  also  enacted  by  23  Eliz.  c.  3,  that  the  chirographer  of 
fines  shall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  shall  affix  them  in  some  open 
part  of  the  court  of  Common  Pleas  all  the  next  term  :  and 
shall  also  deliver  the  contents  of  such  table  to  the  sheriff  of 
every  county,  who  shall,  at  the  next  assizes,  fix  the  same  in 
some  open  place  in  the  court,  for  the  more  public  notoriety 
of  the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds :    1.  What  in  our  «.  or  th^  several 

' .  '  kinds  of  fines. 

law  French  is  called  a  fine  ''  sur  cognizance  de  droit,  come  sureo^*mce 
"  ceo  que  il  ad  de  son  done ;"  or,  a  fine  upon  acknowledg-  ^fSSf;"^ 
ment  of  the  right  of  the  cognizee,  as  that  which  be  bath  of 
the  gift  of  the  cognizor  {d).    This  is  the  best  and  surest  kind 

(b)  Appendix,  No.  IV.  s.  5.  example  is  given  in  the  Appendix, 

(e)  Ibid.  8.  6.  No.  IV. 

(d)  This  is  that  sort,  of  which  an 

M    M   2 
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of  fine ;   for  thereby  the  deforciant,  in  order  to  keep  his 
covenant  with  the  plaintiff,  of  conveying  to  him  the  lands  in 
question,  and  at  the  same  time  to  avoid  the  formality  of  an 
actual  feoffment  and  livery,  acknowledges  in  court  a  former 
feoffment  or  gift  in  possession,  to  have  been  made  by  him 
to  the  plaintiff.   This  fine  is  therefore  said  to  be  a  feoffment 
of  record;  the  livery,  thus  acknowledged   in  court,  being 
equivalent  to  an  actual  livery :  so  that  this  assurance  is 
rather  a  confession  of  a  former  conveyance,  than  a  convey- 
ance now  originally  made ;    for  the  deforciant  or  cognizor 
[  *  353  ]    acknowledges,  ^cognascit,  the  right  to  be  in  the  plaintiff,  or 
cognizee,  as  that  which  he  hath  de  son  done^  of  the  proper 
gift  of  himself,  the  cognizor.     2.  A  fine  ''  sur  cognizance 
**  de  droit  tantum,"  or  upon  acknowledgment  of  the  right 
merely;  not  with  the  circumstance  of  a  preceding  gift  from 
the  cognizor.     This  is  commonly  used  to  pass  a  reversionary 
interest,  which  is  in  the  cognizor.     For  of  such  reversions 
there  can  be  no  feoffment,  or  donation  with  livery,  sup- 
posed; as  the  possession  during  th^  particular  estate  be- 
longs to  a  third  person  (e).     It  is  worded  in  this  manner: 
'^  that  the  cognizor  acknowledges  the  right  to  be  in  the 
"  cognizee ;    and  grants  for  himself  and  his  heirs,  that  the 
'*  reversion,  after  the  particular  estate  determines,  shall  go 
"  to  the  cognizee"  (/).     3.  A  fine  "*ttr  concessit "  is  where 
the  cognizor,  in  order  to  make  an  end  of  disputes,  though 
he  acknowledges  no  precedent  right,  yet  grants  to  the 
cognizee  an  estate  de  novOf  usually  for  life  or  years,  by  way 
of  supposed  composition.     And  this  may  be  done  reserving 
a  rent,  or  the  like ;  for  it  operates  as  a  new  grant  (^). 
Sur  done,  grant,   4.  A  fiuc,  '*  sur  done,  grant,  et  render,"  is  a  double  fine, 
comprehending  the  fine  sur  cognizance  de  droit,  came  ceo,  ^c, 
and  the  fine  sur  concessit :  trnd  may  be  used  to  create  par- 
ticular limitations  of  estate:  whereas  the  fine  sur  cognizance 
de  droit,  come  ceo,  ^c.  conveys  nothing  but  an  absolute 
estate,  either  of  inheritance  or  at  least  of  freehold  (A).     In 
this  last  species  of  fine,  the  cognizee,  afler  the  right  is 
acknowledged  to  be  in  him,  grants  back  again,  or  renders 
to  the  cognizor,  or  perhaps  to  a  stranger,  some  other  estate 
in  the  premises.     But,  in  general,  the  first  species  of  fine. 


Sur  concessit. 


(e)  Moor,  629. 

(/)  West.  Symb.  p.  2,  s.  95. 


(g)  West,  p.  2,  s.  66. 
(A)  Salk.  340. 


U 
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sur  cognizance  de  droits  come  ceo,  Sfc,  is  the  most  used,  as  it 
conveys  a  clean  and  absolute  freehold,  and  gives  the  cog- 
nizee  a  seisin  in  law,  without  any  actual  livery;  and  is 
therefore  called  a  fine  executed,  whereas  the  others  are  but 
executory. 

3.  We  are  next  to  consider  the  force  and  effect  of  a  fine.  3.  or  tbeir  force 
These  principally  depend,  at  this  day,  on  the  common  law,  "^*^^** 
and  the  two  statutes,  4  Hen.  VII.  c.  24,  and  32  Hen.  VIII. 
c.  36,  The  ancient  common  law  with  respect  to  this  point, 
*is  very  forcibly  declared  by  the  statute  18  Edw.  I.,  in  these  [  *  354  ] 
words :  ^^  And  the  reason,  why  such  solemnity  is  required 
in  the  passing  of  a  fine,  is  this :  because  the  fine  is  so  high 
a  bar,  and  of  so  great  force,  and  of  a  nature  so  powerful 
in  itself,  that  it  precludes  not  only  those  which  are  parties 
*'  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per- 
**  sons  in  the  world,  who  are  of  full  age,  out  of  prison,  of 
**  sound  memory,  and  within  the  four  seas,  the  day  of  the 
''  fine  levied ;  unless  they  put  in  their  claim  on  the  foot  (A) 
^'  of  the  fine  within  a  year  and  a  day."  But  this  doctrine, 
of  barring  the  right  by  non-claim,  was  abolished  for  a  time 
by  a  statute  made  in  34  Edw.  III.  c.  16,  which  admitted  per- 
sons to  claim  and  falsify  a  fine,  at  any  indefinite  distance  (£); 
whereby,  as  Sir  Edward  Coke  observes  (A),  great  contention 
arose,  and  few  men  were  sure  of  their  possessions,  till  the  par- 
liament, held  4  Hen.  VII.,  reformed  that  mischief,  and  excel- 
lently moderated  between  the  latitude  given  by  the  statute 
and  the  rigour  of  the  common  law.  For  the  statute  then 
made  (/),  restored  the  doctrine  of  non-claim  ;  but  extended 
the  time  of  claim.  So  that  now,  by  that  statute,  the  right  of 
all  strangers  whatsoever  is  bound,  unless  they  make  claim, 
by  way  of  action  or  lawful  entiy,  not  within  one  year  and  a 
day,  as  by  the  common  law,  but  within  ^t7c  years  after  pro- 
clamations made:  except  feme-coverts,  infants,  prisoners, 
persons  beyond  the  seas,  and  such  as  ai*e  not  of  whole  mind ; 
who  have  five  years  allowed  to  them  and  their  heirs,  after 

(A)  Sur  la  pie  aa  4^  is  in  the  Cotton  on  the  lands ;  4.  By  continual  claim. 

MS.  and  not  pur  le  paiSf  as  printed  (2  Inst.  518.)    The  second  is  not 

by  Berthelet,  and  in  2   Inst.  511.  now  in  force  under  the  statute  of 

There  were  then    four  methods  of  Hen.  VII. 
claiming,  so  as  to  avoid  being  con-         (t)  Litt.  8.441. 
eluded  by  a  fine :     1.  By  action  ;  2.         (k)  2  Inst.  518. 
By  entering  Huch  claim  on  the  record         (/)  4  Hen.  VII.  c.  24.     See  page 

at  the  foot  of  the  time ;  3.  By  entry  118. 
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the  death  of  their  huBbands,  their  attaining  full  age,  recover- 
ing their  liberty,  returning  into  England,  or  being  restored 
to  their  right  mind  (9), 
bt  38  Hen.  It  seeius  to  have  been  the  intention  of  that  politic  prince, 

fine  duTy  ieV?ed  king  Hen.  VII.,  to  have  covertly  by  this  statute  extended 
a  pe^tuaite  fiucs  to  havc  bccn  a  bar  of  estates-tail  (10),  in  order  to  nn- 
toih"  ^  '  fetter  the  more  easily  the  estates  of  his  powerful  nobility, 
[  *  355  ]  and  lay  *them  more  open  to  idienations ;  being  well  aware 
that  power  will  always  accompany  property.  But  doubts 
having  arisen  whether  they  could,  by  mere  implication,  be 
adjudged  a  sufficient  bar,  (which  they  were  expressly  de- 
clared not  to  be  by  the  statute  de  danis,)  the  statute  32  Hen. 
VIII.  c.  36,  was  thereupon  made ;  which  removes  all  diffi- 
culties, by  declaring  that  a  fine  levied  by  any  person  of  (uU 
age,  to  whom  or  to  whose  ancestors  lands  have  been  entailed, 
shall  be  a  perpetual  bar  to  them  and  their  heirs  claiming  by 
force  of  such  entail :  unless  the  fine  be  levied  by  a  woman 
after  the  death  of  her  husband,  of  lands  which  were,  by  the 
gift  of  him  or  his  ancestor,  assigned  to  her  in  tail  for  her 
jointure(m);  or  unless  it  be  of  lands  entailed  by  act  of  par- 
liament or  letters  patent,  and  whereof  the  reversion  belongs 
to  the  crown  (11). 

(m)  See  tUtute  11  Hen.  VII.  c.  20. 


(9)  Bytheitatiiteof3&4Giil.rV. 
e.  7Af  s.  15,  every  tenant  in  tail  is 
empowered  to  dispofle,  either  abso- 
lutely in  fee  simple  or  for  a  less  estate, 
of  the  lands  entailed,  as  against  all 
persons  who  might  haTe  claimed  the 
lands  by  force  of  the  estate  taU  if  it 
had  not  been  so  defeated.  By  the 
40th  section  it  is  enacted,  that  every 
disposition  of  lands  nnder  this  statute, 
by  a  tenant  in  tafl,  may  be  effected 
by  any  deed  (bat  not  by  will)  by 
which  he  could  have  disposed  of  the 
same  if  he  had  been  seised  in  fee ; 
provided  that  no  disposition  resting 
only  in  contract  shall  be  of  any  force 
under  this  act,  although  such  contract 
shall  be  evidenced  by  deed;  and  if 
the  tenant  in  tail  making  the  dispo- 
sition be  a  married  woman,  the  con- 
currence of  her  husband  is  necessary 


to  give  effect  to  die  same.  By  tbe 
41st  section  it  is  enacted,  t&at  ewry 
assurance  made  under  tliis  act  (except 
leases  not  exceeding  21  years)  shall 
be  inoperative  unless  it  is  enrolled 
witfdn  rix  months.  The  54th  seetkm 
makes  a  ftarther  exception  aa  to  oopy- 
holds,  as  to  which  enrofanent  is  not 
required,  otherwise  tlian  on  the  court 
rolls. 

(10)  The  17t^  section  of  tte  act 
cited  hi  the  last  note  repeals  the  act 
of  11  Hen.  VII.  c.  20,  except  as  to 
settlements  made  before  the  28tfa  of 
August,  1833. 

(11)  The  I8th  section  of  Hie  act  of 
3  &  4  Gnl.  IV.  so  often  referred  to, 
excepts  fit)m  its  operation  lands  to 
which  the  king  is  in  reversion,  and 
lands  holden  by  tenants  in  tdl  after 
possibility  of  issue  extinct. 
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From  this  view  of  the  common  law.  regulated  by  these  ai  to  the  wr- 

A    ,    ^        'A  t     A         /*        '  1  tonj  bound  by 

statutes,  it  appears,  that  a  nue  is  a  solemn  conveyanee  on  a  fine. 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per- 
sons bound  by  a  fine  are  parties,  privies,  and  strangers. 

The  parties  are,  either  the  cognizors,  or  cognizees,  and  Parties, 
these  are  immediately  concluded  by  the  fine,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the 
legal  impediment  of  coverture.  And,  indeed,  as  this  is  al- 
most the  only  act  that  a  feme^overt,  or  married  woman,  is 
permitted  by  law  to  do,  (and  that  because  she  is  privately 
examined  as  to  her  voluntary  consent  (12),  which  removes 
the  general  suspicion  of  compulsion  by  her  husband,)  it  is, 
therefore,  the  usual  and  almost  the  only  safe  method,  where* 
by  she  can  join  in  the  sale,  settlement,  or  incumbrance,  of 
any  estate. 

Privies  to  a  fine  are  such  as  are  any  way  related  to  the  Priviei. 
parties  who  levy  the  fine,  and  claim  under  them  by  any 
right  of  blood,  or  other  right  of  representation.  Such  as 
are  the  heirs  general  of  the  cognizor,  the  issue  in  tail,  since 
the  statute  of  Henry  the  eighth,  the  vendee,  the  devisee,  and 
all  others  who  must  make  title  by  the  persons  who  levied 
the  fine.  For  the  act  of  the  ancestor  shall  bind  the  heir, 
and  the  act  *of  the  principal  his  substitute,  or  such  as  claim  [  *  356  ] 
under  any  conveyance  made  by  him  subsequent  to  the  fine 
so  levied  (n). 

Strangers  to  a  fine  are  all  other  persons  in  the  world,  strugen. 
except  only  parties  and  privies.  And  these  are  also  bound 
by  a  fine,  unless,  within  five  years  after  proclamations  made, 
they  interpose  their  claim;  provided  they  are  under  no  legal 
impediments,  and  have  then  a  present  interest  in  the  estate. 
The  impediments,  as  hath  before  been  said,  are  coverture, 
infancy,  imprisonment,  insanity,  and  absence  beyond  sea : 
and  persons  who  are  thus  incapacitated  to  prosecute  their 
rights,  have  five  years  allowed  them  to  put  in  their  claims 
after  such  impediments  are  removed.  Persons,  also,  that 
have  not  a  present,  but  a  future  interest  only,  as  those  in 
remainder  or  reversion,  have  five  years  allowed  them  to 
claim  in,  firom  the  time  that  such  right  accrues  (o).     And  if 

(«)  3  Rep.  87.  (o)  Co.  latt.  372. 

(12)  Bat  Bee,  now,  the  24th,  40th,     the  last  note  bat  two. 
and  45th  Bections  of  the  act  cited  in 
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withiQ  that  time  they  neglect  to  claim,  or  (by  the  Btatate  4 
Ann.  c.  16,)  if  they  do  not  bring  an  action  to  try  the  right 
within  one  year  after  making  such  claim,  and  prosecute  the 
same  with  effect,  all  persons  whatsoever  are  barred  of  what- 
ever right  they  may  have,  by  force  of  the  statute  of  non- 
claim. 
To  make  a  fine  But,  iu  ordcr  to  make  a  fine  of  any  avail  at  all,  it  is  ne- 
uartiefl  m'lut  ccssary  that  the  parties  should  have  some  interest  or  estate 
iiTthe'^rand.  '^  lu  the  lauds  to  bc  affcctcd  by  it.  Else  it  were  possible  that 
two  strangers,  by  a  mere  confederacy,  might,  without  aoy 
risk,  defraud  the  owners  by  levying  fines  of  their  lands; 
for,  if  the  attempt  be  discovered,  they  can  be  no  sufferers, 
but  must  only  remain  in  statu  quo :  whereas,  if  a  tenant 
for  life  levies  a  fine,  it  is  an  absolute  forfeiture  of  his  estate 
to  the  remainder-man  or  reversioner  (p),  if  claimed  in  pro- 
per time.  It  is  not,  therefore,  to  be  supposed  that  such 
tenants  will  frequently  run  so  great  a  hazard ;  but  if  they 
do,  and  the  claim  is  not  duly  made  within  five  years  after 
their  respective  terms  expire  {q),  the  estate  is  for  ever  barred 
by  it.  Yet,  where  a  stranger,  whose  presumption  cannot 
thus  be  punished,  officiously  interferes  in  an  estate  which 
[  *357  ]  in  nowise  belongs  to  him,  ^his  fine  is  of  no  effect;  and 
may  at  any  time  be  set  aside  (unless  by  such  as  are  parties 
or  privies  thereunto)  (r),  by  pleading  that  **  partes  finis  nihil 
kabuerunt.*'  And,  even  if  a  tenant  for  years,  who  hath  only 
a  chattel  interest,  and  no  freehold  in  the  land,  levies  a  fine, 
it  operates  nothing,  but  is  liable  to  be  defeated  by  the  same 
plea  («).  Wherefore,  when  a  lessee  for  years  is  disposed  to 
levy  a  fine,  it  is  usual  for  him  to  make  a  feoffment  first,  to 
displace  the  estate  of  the  reversioner  {t),  and  create  a  new 
freehold  by  disseisin.  And  thus  much  for  the  conveyance 
or  assurance  by  fine :  which  not  only,  like  other  convey- 
ances, binds  the  grantor  himself,  and  his  heirs ;  but  also 
all  mankind,  whether  concerned  in  the  transfer  or  no,  if 
they  fail  to  put  in  their  claims  within  the  time  allotted  by 
law. 
IV.  Common  IV.  The  fourth  species  of  assurance,  by  matter  of  re- 
cord,  is  a  common  recovery.  Concerning  the  original  of 
which  it  was  formerly  observed  (u),  that  common  recoveries 

(p)  Co.  LiU.  251.  («)  5  Rep.  123 ;  Hurdr.  401. 

(q)  2  Ley.  52.  (0  Hai^.  402 ;  2  Lev.  52. 

(r)  Hob.  334.  («)  Pag.  117»  271. 
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were  inyented  by  the  ecclesiastics  to  elude  the  statutes  of 
mortmain ;  and  afterwards  encouraged  by  the  finesse  (13)  of 
the  courts  of  law  in  12  Edw.  IV.  in  order  to  put  an  end  to 
all  fettered  inheritances,  and  bar  not  only  estates-tail,  but 
also  all  remainders  and  reversions  expectant  thereon.  I  am 
now,  therefore,  only  to  consider,  first,  the  nature  of  a  com- 
mon recovery;  and,  secondly,  its  farce  and  effect. 

1.  And,  first,  the  nature  of  it;  or  what  a  common  re- 1.  Their  nature. 
covery  is.  A  common  recovery  is  so  far  like  a  fine,  that  it 
is  a  suit  or  action,  either  actual  or  fictitious ;  and  in  it  the 
lands  are  recovered  against  the  tenant  of  the  fireehold ;  which 
recovery,  being  a  supposed  adjudication  of  the  right,  binds 
all  persons,  and  vests  a  firee  and  absolute  fee*simple  in  the 


(13)  The  observationB  made,  ante, 
in  the  note  to  p.  348,  are  applicable 
here :  and  see  p.  271. 

When  the  nobles  of  the  land  formed 
a  body  too  powerful  for  both  the  king 
and  the  people,  their  concnrrence  in 
any  legislatiye  enactment  rendering 
their  estates  alienable  was  not  to  be 
expected.  Under  snch  circumstances, 
any  chicanery,  any  feigned  process, 
(howerer  gross  the  fiction,  and  how- 
ever  notoriously  untrue  the  plea  so- 
lemnly recorded,)  was  justifiable  to 
sap  and  undermine  the  basis  of  petty 
feudal  tyranny ;  no  more  direct  and 
open  means  being  in  the  power  of  our 
ancestors.  (See  the  note  to  Vol.  III. 
p.  286.)  But,  why  should  all  these 
figments,  and  every  technical  detail  of 
the  artificial  contrivances  by  which 
they  were,  and  still  are,  carried  on,  be 
retained,  now  they  are  no  longer  ne- 
cessary ?  It  being  now  incontrovertibly 
established,  that  estates  tail  and  all 
remainders  and  reversions  in  such 
estates  (with  an  exception  as  to 
estates  tail  granted  by  the  crown,  as 
a  reward  for  public  services,)  may  he 
barred,  by  going  through  the  pro- 
cesses of  fines  and  recoveries,  why 
should  not  the  operation  be  sim- 
plified? Originally,  subterfuge  was 
necessary  to  conoeal  the  design  of 
making  real  property  the  subject  of 


free  commerce ;  that  necessity  no 
longer  exists.  Why  still  employ  the 
language  of  technical  (and  therefore, 
to  unprofessional  persons,  obscure) 
fiction,  rather  than  that  of  plain  truth, 
which  would  be  intelligible  to  the 
party  upon  whose  property  it  was  to 
operate?  The  feigned  actions  in 
question,  when  all  the  forms  have 
been  accurately  observed,  not  unfre- 
quently  lead  to  consequences  of  a  very 
deplorable  kind:  the  instances  are 
frequent  in  which  a  testator,  by  suf- 
fering a  recovery  after  his  wiU  waa 
made,  (perhaps  with  the  sole  inten- 
tion of  rendering  that  will  more  effec- 
tual,) has  left  those  destitute  whom 
lie  was  bound  in  duty,  and  was  most 
desirous,  to  provide  for ;  but  this  re- 
sult has  followed  as  a  necessary 
corollary  of  that  doctrine  by  which  a 
recoveror  (a  fictitunu  recoveror)  is 
said  to  be  in  of  a  new  estate,  even 
thou^,  in  fact,  he  may  only  take  the 
very  same,  in  all  respects,  which  he 
had  before.  The  whole  system,  with 
all  its  intricate,  cumbrous,  and  expen- 
sive machinery,  requires  new  model- 
ling. 

Since  this  note  waa  first  published) 
fines  and  recoveries  have  been  abo- 
lished, and  more  simple  modes  of 
assurance  substituted,  by  the  statute 
of3&4  Gul.  IV.  c.  74. 
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recoveror.    A  recovery,  therefore,  being  in  the  nature  of  an 
action  at  law,  not  immediately  compromised  like  a  fine,  but 
carried  on  through  every  regular  stage  of  proceeding,  I  am 
greatly  apprehensive  that  its  form  and  method  will  not  be 
easily  understood  by  the  student  who  is  not  yet  acqaainted 
[  *  358  ]    #with  the  course  of  judicial  proceedings,  which  cannot  be 
thoroughly  explained,  till  treated  of  at  large  in  the  third 
book  of  these  conmientaries.    However,  I  shall  endeavour 
to  state  its  nature  and  progress,  as  clearly  and  concisely  as 
I  can ;  avoiding,  as  far  as  possible,  all  technical  terms  and 
phrases  not  hitherto  interpreted. 
rracuce  as  to         Let  us^  in  the  first  place,  suppose  David  Edwards  (w)  to 
veri^"^  ^^^'    be  tenant  of  the  freehold,  ana  desirous  to  suffer  a  conun<m 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
sions, and  to  convey  the  same  in  fee-simple  to  Francis  Gold- 
ing.    To  effect  this,  Golding  is  to  bring  an  action  against 
him  for  the  lands;  and  he  accordingly  sues  out  a  writ,  called 
a  precipe  quod  reddat,  because  those  were  its  initial  or 
most  operative  words,  when  the  law  proceedings  were  in 
Latin.     In  this  writ  the  demandant  Golding  alleges  that 
the  defendant  Edwards  (here  called  the  tenant)  has  no  legal 
title  to  the  land  ;  but  that  he  came  into  possession  of  it  after 
one  Hugh  Hunt  had  turned  the  demandant  out  of  it  (x). 
The  subsequent  proceedings  are  made  up  into  a  record  or 
recovery  roll  (y),  in  which  the  writ  and  complaint  of  the  de- 
mandant are  first  recited :  whereupon  the  tenant  appears, 
and  calls  upon  one  Jacob  Morland,  who  is  supposed,  at  the 
original  purchase,  to  have  warranted  the  title  to  the  te- 
nant; and  thereupon  he  prays  that  the  said  Jacob  Mor- 
land may  be  called  in  to  defend  the  title  which  he  so  w«jv 
ranted.    This  is  called  the  voucher,  vocatio,  or  calling  of 
Jacob  Morland  to  warranty;    and  Morland  is  called  the 
vouchee.    Upon  this,  Jacob  Morland,  the  vouchee,  appears, 
is  impleaded,  and  defends  the  title.    Whereupon,  Golding, 
the  demandant,  desires  leave  of  the  court  to  imparl,  or  con- 
fer with  the  vouchee  in  private ;  which  is  (as  usual)  allowed 
him.    And  soon  afterwards  the   demandant,  Goldbg,  re- 
turns to  court,  but  Morland,  the  vouchee,  disappears,  or 
makes  default.     Whereupon,  judgment  is  given  for  the  de- 
mandant, Golding,  now  called  the  recovei*or,  to  recover  the 

(w)  See  Afvpendu,  No.  V.  (ar)  8.  1.  (y)  S.  2. 
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lands  in  question  against  the  tenant,  Edwards,  who  is  now 
the  recoveree:*  and  Edwards  has  judgment  to  recover  of  [  "^359  3 
Jacob  Morland  lands  of  equal  value,  in  recompence  for  the 
lands  so  warranted  by  him,  and  now  lost  by  his  default ; 
which  is  agreeable  to  the  doctrine  of  warranty  mentioned  in 
the  preceding  chapter  {z)*  This  is  called  the  recompence, 
or  recovery  in  value*  But,  Jacob  Morland  having  no  lands 
of  his  own,  being  usually  the  cryer  of  the  court,  (who,  from 
being  frequently  thus  vouched,  is  called  the  common  vou' 
chee,)  it  is  plain,  that  Edwards  has  only  a  nominal  recom- 
pence for  the  lands  so  recovered  against  him  by  Oolding ; 
which  lands  are  now  absolutely  vested  in  the  said  recoveror 
by  judgment  of  law,  and  seisin  [thereof  is  delivered  by 
thd  sheriff  of  the  county.  So  that  this  collusive  re* 
covery  operates  merely  in  the  nature  of  a  conveyance  in 
fee-simple,  from  Edwards,  the  tenant  in  tail,  to  6olding> 
the  purchaser. 

The  recovery,  here  described,  is  with  a  dnffk  voucher  Recovery  with 
only ;  but  sometimes  it  is  with  double,  treble,  or  farther 
voucher,  as  the  exigency  of  the  case  may  require.  And,  in-> 
deed,  it  is  now  usual  always  to  have  a  recovery  with  double 
voucher  at  the  least :  by  first  conveying  an  estate  of  freehold 
to  any  indifferent  person,  against  whom  the  pr€ecipe  is 
brought;  and  thien  he  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee  (a).  For,  if  a  recovery 
be  had  immediately  against  tenant  in  tail,  it  bars  only  such 
estate  in  tbe  premises  of  which  he  is  then  actually  seised ; 
whereas,  if  the  recovery  be  had  against  another  person,  and 
the  tenant  in  tail  be  vouched,  it  bars  every  latent  right  and 
interest  which  he  may  have  in  the  lands  recovered  (&).  If 
Bdwards  therefore  be  tenant  of  the  freehold  in  possession, 
and  John  Barker  be  tenant  in  tail  in  remainder,  here 
Edwards  doth  first  vouch  Barker,  and  then  Barker  vouches 
Jacob  Morland, the  common  vouchee;  who  is  always  the  last 
person  vouched,  and  always  makes  default:  whereby  the 
demandant.  Gelding,  recovers  the  land  against  the  tenant, 
Edwards,  and  Edwards  recovers  a  recompence  of  equal  valve 
against  Barker  the  first  vouchee;  who  recovers  the  like 

(2)  Pag.  301.  (6)  Br.  Abr.  tit.  Taile,  32 ;  Plowd.  8. 

(a)  See  Appendix,  pag.  xviii. 
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against  Morland,  the  common  vouchee,  against  whom  such 
ideal  recovery  in  value  is  always  ultimately  awarded. 

This  supposed  recompence  in  value  is  the  reason  why 
the  issue  in  tail  is  held  to  be  barred  by  a  common  recovery. 
For,  if  the  recoveree  should  obtain  a  recompence  in  lands 
from  the  common  vouchee,  (which  there  is  a  possibility  in 
contemplation  of  law,  though  a  very  improbable  one,  of  his 
doing,)  these  lauds  would  supply  the  place  of  those  so  re- 
covered from  him  by  collusion,  and  would  descend  to  the 
issue  in  tail  (c).  This  reason  will  also  hold  with  eqoal  force, 
as  to  most  remainder-men  and  reversioners ;  to  whom  the 
possibility  will  remain  and  revert,  as  a  full  recompence  for 
the  reality,  which  they  were  otherwise  entitled  to  ;  hot,  it 
will  not  always  hold:  and,  therefore,  as  Pigot  8ayB(</), 
the  judges  have  been  even  astuti  in  inventing  other  reasons 
to  maintain  the  authority  of  recoveries.  And,  in  particular, 
it  hath  been  said,  that,  though  the  estate-tail  is  gone  from 
the  recoveree,  yet  it  is  not  destroyed^  but  only  transferred; 
and  still  subsists,  and  will  ever  continue  to  subsist  (by  con- 
struction of  law)  in  the  recoveror,  his  heirs  and  assigns : 
and,  as  the  estate-tail  so  continues  to  subsist  for  ever,  the 
remainders  or  reversions  expectant  on  the  determination  of 
such  estate-tail  can  never  take  place. 

To  such  awkward  shifts,  such  subtile  refinements,  and 
such  strange  reasoning,  were  our  ancestors  obliged  to  have 
recourse,  in  order  to  get  the  better  of  that  stubborn  statute 
de  donis.  The  design,  for  which  these  contrivances  were  set 
on  foot,  was  certainly  laudable ;  the  unriveting  the  fetters 
of  estates-tail,  which  were  attended  with  a  legion  of  mis- 
chiefs to  the  commonwealth :  but,  while  we  applaud  the 
end,  we  cannot  but  admire  the  means.  Our  modem  courts 
of  justice  have  indeed  adopted  a  more  manly  way  of  treating 
the  subject ;  by  considering  common  recoveries  in  no  other 
light  than  as  the  formal  mode  of  conveyance,  by  which 
tenant  in  tail  is  enabled  to  aliene  his  lands.  But,  since  the 
ill  consequences  of  fettered  inheritances  are  now  generally 
[  *  361  ]  seen*  and  allowed,  and  of  course  the  utility  and  expedience 
of  setting  them  at  liberty  are  apparent,  it  hath  often  been 
wished  that  the  process  of  this  conveyance  was  shortened, 


They  are  now 
considered  aa  a 
mere  formal 
mode  of  con- 
veyance. 


(c)  Dr.  &  St.  b.  1,  Dial.  26. 


(d)  Of  Com.  B«coT.  13, 14. 
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and  rendered  less  subject  to  niceties,  by  either  totally  re- 
pealing the  Btatate  de  donis ;  which,  perhaps,  by  reviving 
the  old  doctrine  of  conditional  fees,  might  give  birth  to 
many  litigations :  or,  by  vesting  in  every  tenant  in  tail  of 
full  age  the  same  absolute  fee-simple  at  once,  which  now 
he  may  obtain  whenever  he  pleases,  by  the  collusive  fiction 
of  a  common  recovery ;  though,  this  might  possibly  bear 
hard  upon  those  in  remainder  or  reversion  by  abridging 
the  chances  they  would  otherwise  frequently  have,  as  no 
recovery  can  be  suffered  in  the  intervals  between  term  and 
term,  which  sometimes  continue  for  near  five  months  to- 
gether :  or  lastly,  by  empowering  the  tenant  in  tail  to  bar 
the  estate  tail  by  a  solemn  deed,  to  be  made  in  term  time, 
and  enrolled  in  some  court  of  record  :  which  is  liable  to 
neither  of  the  other  objections,  and  is  warranted  not  only 
by  the  usi^e  of  our  American  colonies,  and  the  decisions  of 
our  own  courts  of  justice,  which  allow  a  tenant  in  tail  (with- 
out fine  or  recovery)  to  appoint  his  estate  to  any  charitable 
use  {e),  but  also  by  the  precedent  of  the  statute  (/)  21 
Jac.  I.  c.  19,  which,  in  case  of  a  bankrupt  tenant  in  tail 
empowers  his  commissioners  to  sell  the  estate  at  any  time, 
by  deed  indented  and  enrolled.  And,  if,  in  so  national  a 
concern,  the  emoluments  of  the  officers  concerned  in  pass- 
ing recoveries  are  thought  to  be  worthy  attention,  those 
might  be  provided  for  in  the  fees  to  be  paid  upon  each 
enrolment. 

2.  The  farce  and  effect  of  common  recoveries  may  appear, «.  Their  force 

•/      1  1  '  and  eflTfKjt. 

from  what  has  been  said,  to  be  an  absolute  bar,  not  only  of 
all  estates-tail,  but  of  remainders  and  reversions  expectant 
on  the  determination  of  such  estates  ( 14).  So  that  a  tenant 
in  tail  may,  by  this  method  of  assurance,  convey  the  lands 
held  in  tail  to  the  recoveror,  his  heirs  and  assigns,  abso- 
lutely, free  and  discharged  of  all  conditions  and  limitations 
in  tail,  and  of  all  remainders  and  reversions.  But,  by  sta- 
tute 34  &  35  Hen.  VIII.  c.  20,  no  recovery  had  against 
tenant  in  tail,  of  the  king's  gift,  whereof  the  remainder  or 
reversion  is  in  the  king,  shall  bar  such  estate  tail,  or  the  re- 
mainder or  reversion  of  the  crown.     And  by  the  statute  1 1 

(e)  See  pag.  376.  (/)  See  pag.  286. 


(14)  See  ant€t  the  note  to  p.  354. 
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Hen.  VII.  c.  20,  no  *woman,  after  her  husband's  death,  shall 
suffer  a  recovery  of  lands  settled  on  her  by  hesr  husband,  or 
settled  on  her  husband  and  her  by  any  of  his  ancestors.  And 
by  statute  14  Eliz.  c.  8,  no  tenant  for  life,  of  any  sort,  can 
suffer  a  recovery,  so  as  to  bind  them  in  remainder  or  rever- 
sion.  For  which  reason,  if  there  be  tenant  for  life,  with  re- 
mainder in  tail,  and  other  remainders  over,  and  the  tenant 
for  life  is  desirous  to  suffer  a  valid  recovery ;  either  he,  or 
the  tenant  to  the  pr^Bcipe  by  him  made,  must  vauck  the 
remainder-man  in  tail,  otherwise  the  recovery  is  void :  but 
if  he  does  vouch  such  remainder-man,  and  he  appears  and 
vouches  the  common  vouchee,  it  is  then  good;  for,  if  a  man 
be  vouched  and  appears,  and  suffers  the  recovery  to  be  had 
against  the  tenant  to  the  prmcipe,  it  is  as  effectual  to  bar 
the  estate-tail  as  if  he  himself  were  the  recoveree  (/). 
Thetenuitto  In  all  recoverics  it  is  necessary  that  the  recoveree,  or 
must  be  actually  tenant  to  the  pracipef  as  he  is  usually  called,  be  actually 
freehold.  ^  seised  of  the  freehold,  else  the  recovery  is  void  (g).  For  aU 
actions  to  recover  the  seisin  of  lands,  must  be  brought 
against  the  actual  tenant  of  the  freehold,  else  the  suit  will 
lose  its  effect ;  since  the  freehold  cannot  be  recovered  of 
him  who  has  it  not.  And  though  these  recoveries  are  in 
themselves  fabulous  and  fictitious,  yet  it  is  necessary  that 
there  be  actoret  fabuUB  properly  qualified.  But  the  nicety 
thought  by  some  modem  practitioners  to  be  requisite  in 
conveying  the  legal  freehold,  in  order  to  make  a  good  ten- 
ant to  the  pr(Bcipe,  is  removed  by  the  provisions  of  the 
statute  14  Geo.  IL  c.  20,  which  enacts,  with  a  retrospect 
and  conformity  to  the  ancient  rule  of  law  (A),  that,  though 
the  legal  freehold  be  vested  in  lessees,  yet  those  who  are 
entitled  to  the  next  freehold  estate  in  remainder  or  rever- 
sion may  make  a  good  tenant  to  the  prtecipe  ; — that,  though 
the  deed  or  fine  which  creates  such  tenant  be  subsequent 
to  the  judgment  of  recovery,  yet,  if  it  be  in  the  same  term, 
the  recovery  shall  be  valid  in  law ; — and  that,  though  the 
recovery  itself  do  not  appear  to  be  entered,  or  be  not  regu- 
larly entered,  on  record,  yet  the  deed  to  make  a  tenant  to 
the  precipe,  and  declare  the  uses  of  the  recovery,  shall, 
[  •  363  ]  *afler  a  possession  of  twenty  years,  be  sufficient  evidence,  on 
behalf  of  a  purchasor  for  valuable  consideration,  that  such 

(/)  Salk.  571.        (g)  Figot,  28.        (h)  FSgot,  41,  &«.;  4  Burr.  L  115. 
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recoveiy  was  duly  suffered.  And  this  may  suffice  to  give 
the  student  a  general  idea  of  common  recoyeries,  the  last 
species  of  assurances  by  matter  of  record. 

Before  I  conclude  this  head,  I  must  add  a  word  concern-  Of  deeds  to  uad, 
ing  deeds  to  leadf  or  to  declare^  the  uses  of  fines,  and  of  the  uses  of  fines 
recoveries.  For  if  they  be  levied  or  suffered  without  any 
good  consideration,  and  without  any  uses  declared,  they, 
like  other  conveyances,  enure  only  to-  the  use  of  him  who 
levies  or  suffers  them  (»)•  And  if  a  consideration  appears, 
yet,  as  the  most  usual  fine  "sur  cognizance  de  droit,  come 
**  ceo,  ^c."  conveys  an  absolute  estate,  without  any  limita- 
tiops,  to  the  cognizee ;  and  as  common  recoveries  do  the 
same  to  the  recoveror,  these  assurances  could  not  be  made 
to  answer  the  purpose  of  family  settlements,  (wherein  a 
variety  of  uses  and  designations  is  very  often  expedient,) 
unless  their  force  and  effect  were  subjected  to  the  direction 
of  other  more  complicated  deeds,  wherein  particular  uses  can 
be  more  particularly  expressed.  The  fine  or  recovery  itself, 
like  a  power  once  gained  in  mechanics,  may  be  applied  and 
directed  to  give  efficacy  to  an  infinite  variety  of  movements 
in  the- vast  and  intricate  machine  of  a  voluminous  family 
settlement.  And  if  these  deeds  are  made  previous  to  the 
fine  or  recovery,  they  are  called  deeds  to  iazd  the  uses;  if 
subsequent,  deeds  to  declare  them.  As,  if  A.,  tenant  in  tail, 
with  reversion  to  himself  in  fee,  would  settle  his  estate  on 
B.  for  life,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee ; 
this  is  what  by  law  he  has  no  power  of  doing  effectually, 
while  his  own  estate-tail  is  in  being.  He  therefore  usually, 
after  making  the  settlement  proposed,  covenants  to  levy  a 
fine  (or  if  there  be  any  intermediate  remainders,  to  sufier  a 
recovery)  to  E.,  and  directs  that  the  same  shall  enure  to 
the  uses  in  such  settlement  mentioned.  This  is  now  a  deed 
to  lead  the  uses  of  the  fine  or  recovery;  and  the  fine  when 
levied,  or  recovery  when  suffered,  shall  enure  to  the  uses 
so  specified,  and  no  other.  For  though  E.,  the  cognizee 
or  recoveror,  hath  a  fee  simple  vested  in  himself  by  the 
fine  or  recovery;  yet,  by  the  operation  of  this  deed,  he  be- 
'^^comes  a  mere  instrument  or  conduit-pipe,  seised  only  to  [  *  364  ] 
the  use  of  B.,  C,  and  D.,  in  successive  order :  which  use 
is  executed  immediately,  by  force  of  the  statute  of  uses  (A). 

(t)  Dyer,  18.  more  clearly  iUwrtrated  by  example. 

(k)  lUa  doctrine  may  perhaps  be     In  the  deed  or  marriage  aetfiement  in 
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Or,  if  a  fine  or  recovery  be  had  without  any  previous  settle- 
ment, and  a  deed  be  afterwards  made  between  the  parties, 
declaring  the  uses  to  which  the  same  shall  be  applied,  this 
will  be  equally  good  as  if  it  had  been  expressly  levied  or 
suffered  in  consequence  of  a  deed  directing  its  operation  to 
those  particular  uses.  For,  by  statute  4  &  5  Ann.  c.  16,  in- 
dentures to  declare  the  uses  of  fines  and  recoveries,  made 
after  the  fines  and  recoveries  had  and  suffered,  shall  be  good 
and  effectual  in  law,  and  the  fine  and  recovery  shall  enure 
to  such  uses,  and  be  esteemed  to  be  only  in  trust,  notwith- 
standing any  doubts  that  had  arisen  on  the  statute  of  frauds, 
29  Car.  II.  c.  3,  to  the  contrary  (16). 


the  Appendix,  No.  II.  s.  2,  we  may 
suppose  the  lands  to  have  been  orig;i- 
nally  settled  on  Abraham  and  Cecilia 
Barker  for  life,  remainder  to  John 
Barker  in  tail,  with  divers  other  re- 
mainders over,  reversion  to  Cecilia 
Barker  in  fee ;  and  now  intended  to 
be  settled  to  the  several  uses  therein 
expressed,  vix.  to  Abraham  and  Ceci- 
lia Barker,  till  the  marriage  of  John 
Barker  with  Catherine  Edwards,  and 
then  to  John  Barker  for  life;  re- 
mainder to  trustees  to  preserve  the 
contingent  remainders ;  remainder  to 
his  wife  Catherine  for  life,  for  her 
jointure ;  remainder  to  other  trustees, 
for  a  term  of  five  hundred  years ;  re- 
mainder to  the  first  and  other  sons  of 
the  marriage  in  tail ;  remainder  to  the 
daughters  in  tail ;  remainder  to  John 
Barker  in  tail ;  remainder  to  Cecilia 
Barker  in  fee.  Now,  it  is  necessary, 
in  order  to  bar  the  estate-tail  of  John 


Barker,  and  the  remainders  expectant 
thereon,  that  a  recovery  be  suffered  of 
the  premises ;  and  it  is  thought  proper 
(for  though  usual  it  is  by  no  means 
necessary ;  see  Forrester,  167,)  that  in 
order  to  make  a  good  tenant  of  the 
freehold  or  tenant  to  the  pf^tcipt, 
during  the  coverture,  a  fine  should  be 
levied  by  Abraham,  Cecilia,  and  John 
Barker;  and  that  the  recovery  itself 
be  suffered  against  this  tenant  to  the 
pTiBeipef  who  shaU  vOHch  John  Bar- 
ker, and  thereby  bar  his  estate-tiil, 
and  become  tenant  of  the  fee-simple 
by  virtue  of  such  recovery ;  the  uses 
of  which  estate  so  acquired  are  to  be 
those  expressed  in  this  deed.  Accord- 
ingly,  the  parties  covenant  to  do  these 
several  acts  (see  pag.  viii.)  ;  and  in 
consequence  thereof  the  fine  and  re- 
covery are  had  and  suffered,  (No.  IV. 
and  No.  V.,)  of  which  this  convey- 
ance is  a  deed  to  lead  the  uses. 


(15)  By  the  statute  of  7  Geo.  IV. 
c.  45,  a  person  who  would  be  entitled 
to  an  estate-tail  in  lands  directed  to 
be  purchased  under  a  settlement  or 
will,  may  elect  to  take  the  money 
without  having  it  so  invested.  But 
before  an  order  under  the  statute  is 
made,  the  court  always  directs  a  re- 
ference to  the  Master,  to  inquire  whe- 
ther the  parties  have  in  any  manner 
encumbered,  or  settled  their  interests 
in  the  money.    (&r  parte  Hod^ee,  6 


Yes.  576;  OreenT,  StepketUfVyea, 
79.)  It  has  also  been  determined* 
that  the  act  applies  only  when  the 
right  is  clear  and  indisputable;  and 
that,  where  there  is  any  question  as 
to  the  right,  the  court  is  not,  upon  an 
es  parte  petition,  to  enter  into  that 
question,  in  the  absence  of  any  of  the 
parties  interested.  (Ex  parte  Sterne^ 
6  Yes.  157 ;  i£j:  parte  Jteee,  3  Yes.  & 
Bea.  11.) 
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Wb  are  next  to  consider  assurances  by  special  custom,  ob-  ofaueuoionof 
taining  only  in  particular  places,  and  relative  only  to  a  par-  °^^^  ^ 
ticular  species  of  real  property.  This,  therefore,  is  a  very 
narrow  title;  being  confined  to  copyhold  lands  (1),  and  such 
customary  estates  as  are  holden  in  ancient  demesne  (2),  or 
in  manors  of  a  similar  nature;  which,  being  of  a  very  pecu- 
liar kind,  and  originally  no  more  than  tenancies  in  pure  or 
privileged  villenage,  were  never  alienable  by  deed ;  for,  as 
that  might  tend  to  defeat  the  lord  of  his  signiory,  it  is  there- 
fore a  forfeiture  of  a  copyhold  (a).  Nor  are  they  transfer- 
able by  matter  of  record,  even  in  the  king's  courts  (3),  but 
only  in  the  court  (4)  baron  of  the  lord.    The  method  of  doing 

(a)  Litt.  8.  74. 


(1)  See  antet  pp.  95  &  97. 

(2)  See  ante,  pp.  99  8t  100,  with 
note  (51)  to  chapter  6. 

(3)  Littleton^  (sect.  76,)  was  pro- 
bably oar  anthor's  authority  for  the 
doctrine  8ta,ted  in  the  text.  Littleton 
says,  "  tenants  by  copy  of  court  roU 
shall  neither  implead  nor  be  im- 
pleaded for  their  tenements  by  the 
king^s  writ.  But,  if  they  will  im- 
plead others  for  their  tenements,  they 
shall  have  a  plaint  entered  in  the 
lord's  court.''  But,  in  Widdowmm  ▼. 
Earl  qfHarrmfftonf  (1  Jac.  &  Walk. 
549,)  the  Master  ot  the  Rolls  ob. 
senred,  **  with  respect  to  the  manner 
of  proceeding  for  the  recorery  of  copy- 

VOL,   II. 


holds,  it  is  said  by  counsel,  that  it 
can  be  only  by  plaint  in  the  lord's 
court ;  but,  that  is  quite  a  mistake. 
There  wot  a  time  when  it  was  doubted 
whether  you  could  proceed  by  the 
king's  writ,— whether  you  could  bring 
an  ejectment  for  a  copyhold.  Bui  all 
that  hoM  given  way,  and  the  king's 
courts  are  now  open  to  ejectments  for 
copyholds,  in  the  same  way  as  for 
freeholds.  What  is  said  by  Littleton, 
(sect.  76,)  applies  generally  to  aU 
actions,  but  we  know  that,  at  this 
day,  it  is  not  true  to  that  extent." 
And  see  po9t,  p.  369. 

(4)  See  ante,  pp.  54, 90, 100.  Vol. 
III.  p.  33.     The  50th,  51st,  52nd, 
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By  surrender. 


this  is  generally  by  surrender;  though  in  some  manors,  by 
special  custom,  recoveries  may  be  suffered  of  copyholds  {b); 
but  these  differing  in  nothing  material  from  recoveries  of  free 
land,  save  only  that  they  are  not  suffered  in  the  king's  courts, 
but  in  the  court  baron  of  the  manor,  I  shall  confine  myself 
to  conveyances  by  surrender,  and  their  consequences. 

Surrender  (6),  sursumredditio,  is  the  yielding  up  of  the 
estate  by  the  tenant  into  the  hands  of  the  lord,  for  such  pur- 
poses as  in  the  surrender  are  expressed.  As,  it  may  be,  to 
the  use  and  behoof  of  A.  and  his  heirs ;  to  the  use  of  his 
own  will ;  and  the  like.  The  process,  in  most  manors,  is, 
[  *  366  ]  that  *the  tenant  comes  to  the  steward,  either  in  court,  (or,  if 
the  custom  permits,  out  of  court,)  or  else  to  two  customary 
tenants  of  the  same  manor,  provided  there  be  also  a  costom 
to  warrant  it ;  and  there,  by  delivering  up  a  rod,  a  glove,  or 
other  symbol,  as  the  custom  directs,  resigns  into  the  hands 
of  the  lord,  by  the  hands  and  acceptance  of  his  said  steward, 
or  of  the  said  two  tenants,  all  his  interest  and  title  to  the 
estate;  in  trust  to  be  again  granted  out  by  the  lord,  to  such 
persons  and  for  such  uses  as  are  named  in  the  surrender,  and 
the  custom  of  the  manor  will  warrant.  If  the  surrender  be 
made  out  of  court,  then,  at  the  next  or  some  subsequent 
court,  the  jury  or  homage  must  present  and  find  it  upon 
their  oaths;  which  presentment  is  an  information  to  the 
lord  or  his  steward  of  what  has  been  transacted  out  of  court. 
Immediately  upon  such  surrender,  in  court,  or  upon  present- 
ment of  a  surrender  made  out  of  court,  the  lord  by  his  stew- 
ard grants  the  same  land  again  to  cestuy  que  use,  (who  is 
sometimes,  though  rather  improperly,  called  the  surren* 
deree,)  to  hold  by  the  ancient  rents  and  customary  services; 
and  thereupon  admits  him  tenant  to  the  copyhold,  accord- 

{b)  Moor,  637. 


53rdy  and  54th  sections  of  the  statute 
of  3  &  4  Gul.  IV.  c.  74,  provide  that 
the  previous  clauses  of  that  act,  (by 
which  a  tenant  in  tail  is  enabled  to 
destroy  the  entail  by  simpler  means 
than  fine  or  recovery,)  shall  apply  to 
copyholds,  so  far  as  the  nature  of 
those  tenures  will  admit.  A  legal 
estate-tail  in  copyholds  must  be  dis- 
posed of  by  surrender;  but  an  equi- 


table estate-tail  may  be  disposed  of, 
under  the  act  cited,  either  by  a  sur- 
render or  by  deed.  Whether  the  dis- 
position of  lands  held  by  copy  of 
court-roll  be  made  by  surrender  or 
by  deed,  by  the  tenant  in  tail  thereof, 
the  transaction  does  not  require  en- 
rolment, otherwise  than  by  entry  on 
the  court-rolls. 

(5)  See  <m/tf,  p.  326. 
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ing  to  the  form  and  effect  of  the  surrender,  which  must  be 
exactly  pursued.  And  this  is  done  by  delivering  up  to 
the  new  tenant  the  rod,  or  glove,  or  the  like,  in  the  name, 
and  as  the  symbol,  of  corporal  seisin  of  the  lands  and 
tenements.  Upon  which  admission  he  pays  a  fine  to  the 
lord  according  to  the  custom  of  the  manor,  and  takes  the 
oath  of  fealty. 

In  this  brief  abstract  of  the  manner  of  transferring  copy-*  The  luRender 
hold  estates,  we  may  plainly  trace  the  visible  footsteps  of  the  b^"Ee^torf.  the 
feodal  institutions.     The  fief,  being  of  a  base  nature  and  ce^'enfoioed  * 
tenure,  is  unalienable  without  the  knowledge  and  consent  of  onf^traoS^p! 
the  lord.     For  this  purpose  it  is  resigned  up,  or  surrendered  sumnd^r  wu 
into  his  hands.     Custom,  and  the  indulgence  of  the  law,  "^*^' 
which  favours  liberty,  has  now  given  the  tenant  a  right  to 
name  his  successor ;  but  formerly  it  was  far  otherwise  (6). 
And  I  am  apt  to  suspect  that  this  right  is  of  much  the 
same  antiquity  with  the  introduction  of  uses  with  respect  to 
freehold  lands ;  for  the  alienee  of  a  copyhold  had  merely  jus 
fiduciarium,  for  which  •there  was  no  remedy  at  law,  but  only    [  *  367  ] 
by  subpoena  in  Chancery  (c).     When  therefore  the  lord  had 
accepted  a  surrender  of  his  tenant's  interest,  upon  confi- 
dence to  re-grant  the  estate  to  another  person,  either  then 
expressly  named  or  to  be  afterwards  named  in  the  tenant's 
will,  the  Chancery  enforced  this  trust  as  a  matter  of  con- 
science; which  jurisdiction,  though  seemingly  new  in  the 
time  of  Edward  IV.  (cJ),  was  generally  acquiesced  in,  as  it 
opened  the  way  for  the  alienation  of  copyholds,  as  well  as  of 
freehold  estates,  and  as  it  rendered  the  use  of  them  both 
equally  devisable  by  testament.     Yet,  even  to  this  day,  the 
new  tenant  cannot  be  admitted  but  by  composition  with  the 
lord,  and  paying  him  a  fine  by  way  of  acknowledgment  for 
the  license  of  alienation.     Add  to  this  the  plain  feodal  in- 
vestiture (7),  by  delivering  the  symbol  of  seisin  in  presence 
of  the  other  tenants  in  open  court;  "quando  hasta  velaliud 
''  corporeum  quidlibet  porrigitur  a  domino  se  investituram 
*^facere  dicente;   qua  saltern  coram  duobus  vamlUs  solemni- 

(e)  Cro.  Jac.  568.  {d)  Bro.  Abr.  tit.  TmaiU  per  Oopie,  10. 


(6)  See  antej  pp.  95  and  97,  with         (7)  See  ontfe,  p.  54,  and  note, 
the  notes  thereto. 

N    N    2 


367 


OF    ALIENATION    BY   8PB0IAL   CUSTOM. 


*'  ter  fieri  debet '\e):  and,  to  crown  the  whole^  the  oath 
of  fealty  (8)  is  annexed,  the  very  bond  of  feodal  subjection. 
From  all  which  we  may  fairly  conclude,  that,  had  there  been 
no  other  evidence  of  the  fact  in  the  rest  of  our  tenures  and 
estates,  the  very  existence  of  copyholds,  and  the  manner  in 
which  they  are  transferred,  would  incontestably  prove  the 
very  universal  reception  which  this  northern  system  of  pro- 
perty for  a  long  time  obtained  in  this  island ;  and  which 
communicated  itself,  or  at  least  its  similitude,  even  to  our 
very  villeins  and  bondmen. 
Surrender  the  This  method  of  couvcyancc  is  so  essential  to  the  nature  of 
conveying^copy.  a  copyhold  cstatc,  that  it  cannot  properly  be  transferred  by 
any  other  assurance.  No  feoffment  or  grant  has  any  opera- 
tion thereupon.  If  I  would  exchange  a  copyhold  estate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at 
the  common  law,  but  we  must  surrender  to  each  other's  use, 
and  the  lord  will  admit  us  accordingly.  If  I  would  devise 
[  *  368  ]  a  copyhold,  I  must  surrender*  it  to  the  use  of  my  last  will 
and  testament  (9) ;  and  in  my  will  I  must  declare  my  inten- 
tions, and  name  a  devisee,  who  will  then  be  entitled  to  ad- 
mission (/).  A  fine  of  recovery  had  of  copyhold  lands  in 
the  king's  court  may  indeed,  if  not  duly  reversed,  alter  the 
tenure  of  the  lands,  and  convert  them  into  frank  fee  Q^), 
which  is  defined  in  the  old  book  of  tenures  (h)  to  be  '^  land 
*^  pleadable  at  the  common  law  :*'  but,  upon  an  action  on  the 
case,  in  the  nature  of  a  writ  of  ci^cd^,  brought  by  the  lord  in 


(«)  Feud.  I.  2,  t.  2. 

(/)  Co.  Copyh.  8.  36. 

(^)  Old  Nat.   Brev.  t.  Mtfe  de 


recto  elauM.    F.  N.  B.  13. 
(A)  t.  temr  enj^ramkefee. 


(8)  See  ante,  p.  45,  with  the  note. 

(9)  The  statute  of  55  Geo.  III.  c. 
192|  has  made  dispoaitionB  of  copy- 
hold estates  by  will  effectual,  although 
no  prerious  surrender  to  the  uses 
thereof  may  have  been  made.  The 
act  provides  that  this  indulgence  shaU 
not  operate  in  fraud  of  the  lord  of  the 
manor,  or  of  the  crown;  but,  that 
the  devisee  shall  be  admitted  only  on 
payment  of  all  such  stamp  duties,  fees, 
and  sums  of  mobey  as  would  have 
been  payable  upon  a  surrender  to  the 


use  of  the  will.  The  act  does  not 
supply  the  defect  of  a  surrender  by  a 
feme  eovertef  where,  by  the  custom  of 
the  manor,  such  surrender  is  neces- 
sary to  substantiate  her  wiU ;  for,  in 
such  cases,  a  separate  examination  of 
the  feme  eoverte  is  essential  to  a  free 
disposal  of  the  property  by  her  ;  and 
the  statute  in  question  was  intended 
to  supply  mere  matter  of  form  only. 
(Doe  ▼.  Bortle,  5  Bam.  &  Aid.  507. 
S.  C.  1  Dowl.  &  Ryl.  91.) 
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the  king's  court,  such  fine  or  recoyery  will  be  reversed,  the 
lord  will  recover  his  jurisdiction,  and  the  lands  will  be  re- 
stored to  their  former  state  of  copyhold  (t)  (10). 

In  order  the  more  clearly  to  apprehend  the  nature  of  this  Px»ctioe  theieon. 
peculiar  assurance,  let  us  take  a  separate  view  of  its  several 
parts ;  the  surrender,  the  presentment,  and  the  admittance. 

1.  A  surrender,  by  an  admittance,  subsequent  whereto  i.  The  tarren. 
the  conveyance  is  to  receive  its  perfection  and  confirmation, 
is  rather  a  manifestation  of  the  alienor's  intention,  than  a 
transfer  of  any  interest  in  possession.  For,  till  admittance 
of  cesiuy  que  use,  the  lord  taketh  notice  of  the  surrenderor  as 
his  tenant ;  and  he  shall  receive  the  profits  of  the  land  to  his 
own  use,  and  shall  discharge  all  services  due  to  the  lord. 
Yet  the  interest  remains  in  him  not  absolutely,  but  sub  modo; 
for  he  cannot  pass  away  the  land  to  any  other,  or  make  it 
subject  to  any  other  incumbrance  than  it  was  subject  to  at 
the  time  of  the  surrender.  But  no  manner  of  legal  interest 
is  vested  in  the  nominee  before  admittance.  If  he  enters,  he 
is  a  trespasser,  and  punishable  in  an  action  of  trespass  (11): 
and  if  he  surrenders  to  the  use  of  another,  such  surrender  is 
merely  void,  and  by  no  matter  ex  post  facto  can  be  confirm- 
ed. For  though  he  be  admitted  in  pursuance  of  the  ori- 
ginal surrender,  and  thereby  acquires  afterwards  a  sufficient 
and  plenary  interest  as  absolute  owner,  yet  his  second  sur- 
render previous  to  his  own  admittance  is  absolutely  void  ab 
initio :  because  at  the  time  of  such  surrender  he  had  but  a 
possibility  of  an  interest,  and  could  therefore  transfer  no- 
thing (12) :  and  no  subsequent  admittance  can  make  an  act 
good,  which  was  ab  initio  void.  Yet,  though  upon  the 
original  surrender  the  nominee  hath  but  a  possibility,  it  is 
however  such  a  possibility  as  may,  whenever  he  pleases,  be 
reduced  to  a  certainty :  for  he  cannot  either  by  force  or  fraud 

(•)  See  Vol.  III.  pag.  166*. 


(10)  Now,  a  person  who  has  a  legal 
estate  in  copyhold  lands  maj  dispose 
thereof,  and  bar  the  entaU,  by  sur- 
render ;  if  his  estate  be  only  an  equit- 
able one,  he  may  effect  the  same  pnr- 
posea  by  deed :  see  the  statute  of  3 
&  4  Gul.  rv.  c.  74,  ss.  50  to  54, 
cited  ante,  in  the  note  to  p.  365. 

(11)  Mr.  Christian  observes,  <Mt 


has  been  determined  tliat  the  surren- 
deree may  recoyer  in  an  ejectment 
agdnst  the  surrenderor,  upon  a  de- 
mise laid  after  the  surrender,  where 
there  was  an  admittance  of  the  no- 
minee before  trial.  (1  T.  R.  600.)" 

(12)  See  ante,  p.  290,  with  the 
note. 
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be  deprived  or  deluded  of  the  effect  and  fniits  of  the  8or« 
render ;  but,  if  the  lord  refuse  to  admit  him,  he  is  compel- 
able  to  do  it  (13)  by  a  bill  in  Chancery,  or  a  maa^damiu  (A) ; 
[  ^  369  ]  *and  the  surrenderor  can  in  no  wise  defeat  his  grant;  his  hands 
being  for  ever  bound  from  disposing  of  the  land  in  any  other 
way,  and  his  mouth  for  ever  stopped  from  revoking  or  coon- 
termanding  his  own  deliberate  act  ({)  (14). 

2.  As  to  the  'presentfnent ;  that,  by  the  general  custom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 
after  the  surrender ;  but  by  special  custom  in  some  places  it 
will  be  good,  though  made  at  the  second  or  other  subsequent 
court.  And  it  is  to  be  brought  into  court  by  the  game  per- 
sons that  took  the  surrender,  and  then  to  be  presented  by  the 


2.  Thepretent- 
nent 


(k)  2  RoU.  Rep.  107. 


(0  Co.  Copyh.  I.  39. 


(13)  See  ante,  pp.  95  and  97,  note. 
In  the  caie  of  WiUianu  ▼.  Lord  Lomi^ 
daU,  (3  Ves.  756,)  Lord  Longhbo- 
ronghy  C,  iaid,  "  it  is  clearly  tme, 
that,  if  the  lord  reftiaes  to  admit  the 
tenant,  this  coort  will  compel  the  lord 
to  admit  him,  the  title  standing  upon 
the  rolla  of  the  manor.  The  ground 
for  thia  conrt  (the  conrt  of  Chancery) 
acting  between  lord  and  tenant  ia, 
that  the  lord  may  de  jure  caU  upon 
the  tenant  to  be  admitted,  if  he  itanda 
out,  for  the  lord  has  a  right  to  the 
fine  and  services.  Bnt,  this  conrt 
will  not  let  the  parties  stand  in  thia 
aitoation,  that  the  lord  who  has  re- 
medy against  the  tenant,  to  compel 
him  to  pay  the  fine  and  perform  the 
senrioes,  or  to  forfeit  his  estate,  shall 
preyent  him  from  having  evidence  of 
his  title  upon  the  rolls  which  are  in 
the  lord's  keeping.  The  lord  does, 
by  permitting  a  snrrender  to  be  en- 
tered upon  the  rolla,  partake  of  a  tmst 
in  favour  of  the  surrenderee."  But, 
if  a  biU  is  brought  to  be  admitted  to 
a  copyhold  for  the  purpose  of  trying 
the  r^ht  to  it,  the  court  will  not  in- 
terfere  where  the  plaintiff  would  be 
barred  by  the  statute  of  limitations  if 
the  land  were  freehold,  or  where  he 
does  not  show  such  a  primd  facte  title 


aa  affords  a  reasonable  proapeci  of 
Bucceas.  (fFtddoiMoii  v.JSarl^JXsr- 
rmgten,  1  Jac.  &  Walk.  544,  548, 
558.)  In  the  case  of  IFillMMff  V.  X^oni 
Lotudahf  (before  cited,)  it  was  though 
that  auMBidaaNft  todie  lord  of  a  manor, 
to  grant  admission  to  a  copybold,  did 
not  lie ;  but,  it  is  now  settled,  as  laid 
down  in  the  text,  that  a  mimdamuw  to 
the  lord  to  admit  a  copyholder,  tather 
rJaiming  by  descent  or  making  a  pri- 
md  faeie  title,  doea  lie.  (Tke  Mm§ 
V.  The  Brewere'  Comptmjf,  3  Bam.  & 
Cress.  173  \  8.  C.  A  Dowl.  &  R]^ 
492 ;  The  Kmp  v.  l%e  Lord  qf  the 
Mtmor  qfBomeali,  3  Bam.  &  Creas. 
175;  S.  C,  4  Dowl.  8cRjL  825;  Tike 
King  v.  Coggan,  6  East,  432.) 

(14)  Of  course  it  wiU  be  under- 
stood  that  a  surrender  by  a  copy- 
holder to  the  use  of  his  own  will  ia 
always  revocable.  (See  jrasf ,  p.  375, 
note.)  And,  if  a  copyholder  sur- 
renders conditionaUy,  and  satisfies  the 
condition  before  admittance  of  the 
nominee,  the  copyholder  may  snr- 
render again  ahsQlutely,  without  tak- 
ing a  new  eatate  by  the  «dmiff«iM^ 
and  surrender  of  the  nominee  in  the 
conditional  surrender,  and  hia  own 
subsequent  admittance.  (Haigrave's 
note  to  Co.  Lttt.  62  a.) 
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homage ;  and  in  all  points  material  must  correspond  with 
the  true  tenor  of  the  surrender  itself.  And  therefore,  if  the 
surrender  be  conditional,  and  the  presentment  be  absolute, 
both  the  surrender,  presentment,  and  admittance  thereupon, 
are  wholly  void  (wi) :  the  surrender,  as  being  never  truly  pre- 
sented ;  the  presentment,  as  being  false;  and  the  admittance, 
as  being  founded  on  such  untrue  presentment.  If  a  man 
surrenders  out  of  court,  and  dies  before  presentment,  and 
presentment  be  made  after  his  death,  according  to  the  cus- 
tom, this  is  sufficient  (n).  So,  too,  if  cestuy  que  use  dies 
before  presentment,  yet,  upon  presentment  made  after  his 
death,  his  heir  according  to  the  custom  shall  be  admit- 
ted. The  same  law  is,  if  those  into  whose  hands  the  sur- 
render is  made,  die  before  presentment ;  for,  upon  sufficient 
proof  in  court  that  such  a  surrender  was  made,  the  lord 
shall  be  compelled  to  admit  accordingly.  And  if  the  stew- 
ard, the  tenants,  or  others  into  whose  hands  such  surrender 
is  made,  refuse  or  neglect  to  bring  it  in  to  be  presented, 
upon  a  petition  preferred  to  the  lord  in  his  court  baron,  the 
party  grieved  shall  find  remedy.  But  if  the  lord  will  not 
do  him  right  and  justice,  he  may  sue  both  the  lord,  and 
them  that  took  the  surrender  in  Chancery,  and  shall  there 
find  relief  (o)  (15). 

*3.  Admittance  is  the  last  stage,  or  perfection,  of  copy-    [  *  370  ] 
hold  assurances.    And  this  is  of  three  sorts:  first,  an  ad-s*  The  admit- 
mittance  upon  a  voluntary  grant  from  the  lord ;   secondly,  fbere'are  thiw 
an  admittance  upon  surrender  by  the  former  tenant ;   and, 
thirdly,  an  admittance  upon  a  descent  from  the  ancestor. 

In  admittances,  even  upon  a  voluntary  grant  from  theg?^***^®'^ 
lord,  when  copyhold  lands  have  escheated  or  reverted  to^^^^^s 
him,  the  lord  is  considered  as  an  instrument.  For  though 
it  is  in  his  power  to  keep  the  lands  in  his  own  hands,  or  to 
dispose  of  them  at  his  pleasure,  by  granting  an  absolute 
fee-simple,  a  freehold,  or  a  chattel  interest  therein ;  and 
quite  to  change  their  nature  from  copyhold  to  socage  te- 
nure, so  that  he  may  well  be  reputed  their  absolute  owner 
and  lord ;  yet  if  he  will  still  continue  to  dispose  of  them  as 
copyhold,  he  is  bound  to  observe  the  ancient  custom  pre- 

(m)  Co,  Copyh.  b.  40.  (»)  Co.  litt.  62.  (o)  Co.  Copyh.  s.  40. 


(15)  See  tmie,  p.  365,  note^ 
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upon  luiTcnder 
by  the  former 
tenant ; 


cisely  in  every  point,  and  can  neither  in  tenure  nor  estate 
introduce  any  kind  of  alteration ;  for  that  were  to  create  a 
new  copyhold :  wherefore  in  this  respect  the  law  acconnts 
him  custom's  instrument.  For  if  a  copyhold  for  life  fidla 
into  the  lord's  hands  by  the  tenant's  death,  thoagh  the  lord 
may  destroy  the  tenure  and  enfranchise  the  land,  yet  if  he 
grants  it  out  again  by  copy,  he  can  neither  add  to  nor 
diminish  the  ancient  rent,  nor  make  any  the  minutest  Tari- 
ation  in  other  respects  (jp):  nor  is  the  tenant's  estate,  so 
granted,  subject  to  any  chatges  or  incumbrances  by  the 
lord  (q)  (16.) 

In  admittances  upon  surrender  of  another,  the  lord  is  to 
no  intent  reputed  as  owner,  but  wholly  as  an  instrament; 
and  the  tenant  admitted  shall  likewise  be  subject  to  no 
charges  or  incumbrances  of  the  lord ;  for  his  claim  to  the 
estate  is  solely  under  him  that  made  the  surrender  (r). 

And,  as  in  admittances  upon  surrenders,  so  in  admit- 
tances upon  descents  by  the  death  of  the  ancestor,  the  lord 
[  *  371  ]  *i8  used  as  a  mere  instrument;  and,  as  no  manner  of  inte- 
rest passes  into  him  by  the  surrender  or  the  death  of  his 
tenant,  so  no  interest  passes  out  of  him  by  the  act  of  ad- 
mittance. And  therefore  neither  in  the  one  case  nor  the 
other,  is  any  respect  had  to  the  quantity  or  quality  of  the 
lord's  estate  in  the  manor.  For,  whether  he  be  tenant  in 
fee  or  for  years,  whether  he  be  in  possession  by  right  or  by 
wrong,  it  is  not  material ;  since  the  admittances  made  by 
him  shall  not  be  impeached  on  account  of  his  title,  because 
they  are  judicial,  or  rather  ministerial  acts,  which  every  lord 
in  possession  is  bound  to  perform  («)• 

Admittances,  however,  upon  surrender,  differ  from  ad- 


and  upon  a  de- 
scent from  the 
ancestor. 


Difference  be- 
tween admit- 


(p)  Co.  Copyh.  8.41. 
Ig)  8  Rep.  63. 


(16)  Mr.  Christian  obverres,  that 
"  where  a  copyhold  has  been  granted 
ifor  lives,  npon  the  death  of  one  or 
more  of  the  Utcs,  the  heir  of  the 
grantee  cannot  daim  by  custom  a  re- 
newal of  the  grant  for  fresh  liyes  upon 
the  payment  of  a  reasonable  fine,  t.<. 
a  fine  of  two  years'  value,  as  in  the 
case  of  a  copyhold  of  inheritance. 
No  custom  to  renew  a  copyhold  for 


(r)  4  Rep.  27  ;  Co.  litt.  59. 
(«)  4  Rep.  27  ;  1  Rep.  140. 

lives  is  legal,  unless  the  fine  has  been 
certain  and  unvaried,  for  copyholds 
grantable  for  lives  only,  if  the  fine  ia 
not  certain,  are  like  leases  of  fireeh<dd 
lands  for  lives,  and  renewable  only 
npon  the  best  terms  the  party  can 
make.  Wartom  v.  Kmp,  Anatr.  659." 
[See  ante,  p.  98,  note  (44)  to  chapter 
6.— Ed.] 
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mittances  upon  descent  (17)  in  this,  that  by  surrender  no-  iMcciupon  ror- 

.1.  .  "^      ,     .  \     n  1     •  wnder.  and 

tniDg  IS  vested  in  cestuy  que  use,  before  admittance,  no  upon  oesoent 
more  than  in  voluntary  admittances ;  but  upon  descent  the 
heir  is  tenant  by  copy  immediately  upon  the  death  of  his 
ancestor :  not  indeed  to  all  intents  and  purposes,  for  he 
cannot  be  sworn  on  the  homage  nor  maintain  an  action  in 
the  lord's  court  as  tenant ;  but  to  most  intents  the  law  tak- 
eth  notice  of  him  as  of  a  perfect  tenant  of  the  land  instantly 
upon  the  death  of  his  ancestor,  especially  where  he  is  con- 
cerned with  any  stranger.  He  may  enter  into  the  land 
before  admittance ;  may  take  the  profits ;  may  punish  any 
trespass  done  upon  the  ground  (t) ;  nay,  upon  satisfying  the 
lord  for  his  fine  due  upon  the  descent,  may  surrender  into 
the  hands  of  the  lord  to  whatever  use  he  pleases.  For 
which  reasons  we  may  conclude,  that  the  admittance  of  an 
heir  is  principally  for  the  benefit  of  the  lord,  to  entitle  him 
to  his  fine,  and  not  so  much  necessary  for  the  strengthening 
and  completing  the  heir's  title.  Hence  indeed  an  obser- 
vation might  arise,  that  if  the  benefit  which  the  heir  is  to 
receive  by  the  admittance,  is  not  equal  to  the  charges  of 
the  fine,  he  will  never  come  in  and  be  admitted  to  his  copy- 
hold in  court ;  and  so  the  lord  may  be  defrauded  of  his 
fine.  But  to  this  we  may  reply  in  ♦the  words  of  Sir  Ed-  [  *  372  ] 
ward  Coke  (u),  "  I  assure  myself,  if  it  were  in  the  election 
*'  of  the  heir  to  be  admitted  or  not  to  be  admitted,  he  would 
''  be  best  contented  without  admittance ;  but  the  custom  in 
"  every  manor  is  in  this  point  compulsory.     For,  either  upon 


(0  4  Rep.  23. 


(v)  Copyh.  8.  41. 


(17)  An  heir-at>law,  before  admit- 
tance, may  do  many  things  which  a 
deTisee  cannot  do  before  admittance. 
Bat,  seyeral  dtc/a,  and  one  decision, 
imply  that  the  priyileges  of  a  pur- 
chaser before  admittance  are,  in  some 
respects,  more  extensile  than  those 
of  an  heir-at-law.  An  heir-at-law, 
it  has  been  intimated,  cannot  devise 
a  copyhold  before  admittance  thereto ; 
though  a  purchaser  of  a  copyhold,  to 
whom  a  surrender  has  been  made,  it 
has  never  been  denied,  may  devise  his 
equitable  interest  in,  or,  more  pro- 
perly speaking,  his  right  to,  the  copy- 


hold. (Wamwriffht  v.  Bhaeli,  I  Mad. 
632,  635;  Daine$  v.  Beverthomf  2 
Freem.  157  ;  OreenhiU  v.  OreenhiU, 
2yem.  680  ;  Smith  v.  Triggg,  1  Str. 
492 ;  Doe  v.  Vemon,  8  East,  22 ; 
WUwm  V.  WtddeU,  Yelv.  145.) 

This  question,  however,  has  been 
set  at  rest,  by  the  cases  of  Bight  v. 
Banka^  (3  Bam.  &  Ad.  664,)  and  King 
V.  TwmeTf  on  appeal,  (1  Mylne  & 
Keen,  456,)  which  have  decided,  that 
an  heir-at-law  may  devise  a  copyhold 
estate  descended  npon  him,  though 
he  has  not  been  admitted. 
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'^  pain  of  forfeiture  of  their  copyhold,  or  of  incurring  some 
**  great  penalty,  the  heirs  of  copyholders  are  inforced,  in 
**  every  manor,  to  come  into  court  and  be  admitted(18)  ac- 
<' cording  to  the  custom  within  a  short  time  after  notice 
"  given  of  their  ancestor's  decease"  (19). 


(18)  See  on/tff  p.  98,  with  the  notes 
thereto. 

(19)  Mr.  Chrifltian  observes,  that 
"  copyholds  are  not  within  the  statute 
de  doms,  and  cannot  be  intailed  with.- 
oat  a  special  custom  within  the  ma- 
nor ;  and  where  such  a  custom  exists, 
there  may  also  be  a  custom  to  bar  the 
estate-tail,  by  a  recoTery  suffered  in 


the  lord's  court ;  but  if  no  such  cus- 
tom appears  of  barring  by  reeorery, 
the  intail  may  be  barred  by  surrendio', 
or  otherwise  it  would  amount  to  a 
perpetuity.  2  Ves.  601 .  Yet  in  some 
manors  the  custom  of  barring  by  one 
mode,  is  co-ezistent  with  the  custom 
of  barring  by  the  other.  2  Bl.  Rep. 
944.'» 
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OF  ALIENATION   BY  DEVISE. 


The  last  method  of  conveying  real  property  is,  by  devise,  Of  aUeinaion  by 
or  disposition  contained  in  a  man's  last  will  and  testa- 
ment (1).  And,  in  considering  this  subject,  I  shall  not  at 
present  inquire  into  the  nature  of  wills  and  testaments, 
which  are  more  properly  the  instruments  to  convey  per- 
sonal estates ;  but  only  into  the  original  and  antiquity  of  • 
devising  real  estates  by  will,  and  the  construction  of  the 
several  statutes  upon  which  that  power  is  now  founded. 

It  seems  sufficiently  clear,  that,  before  the  conquest,  lands  sffeeti  or  the 
were  devisable  by  will  (a).  But,  upon  the  introduction  of  riwt. 
the  military  tenures,  the  restraint  of  devising  lands  natu- 
rally took  place  as  a  branch  of  the  feodal  doctrine  of  non- 
alienation  without  the  consent  of  the  lord  (b).  And  some 
have  questioned  whether  this  restraint  (which  we  may  trace 
even  from  the  ancient  Germans  (c)  )  was  not  founded  upon 
truer  principles  of  policy,  than  the  power  of  wantonly  dis- 
inheriting the  heir  by  will,  and  transferring  the  estate, 
through  the  dotage  or  caprice  of  the  ancestor,  from  those 
of  his  blood  to  utter  strangers.  For  this,  it  is  alleged, 
maintained  the  balance  of  property,  and  prevented  one  man 
from  growing  too  big  or  powerful  for  his  neighbours ;  since 
it  rarely  happens,  *that  the  same  man  is  heir  to  many  [  *374  ] 
others,  though  by  art  and  management  he  may  frequently 
become  their  devisee.  Thus  the  ancient  law  of  the  Athe- 
nians directed  that  the  estate  of  the  deceased  should  al* 

(a)  Wright  of  Tenures,  172.  (d)  See  pag.  57. 

(c)  Tacit,  de  mor,  Chrm.  c.  21. 

(1)  See  po$tf  p.  489,  and  p.  491,  note. 
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ways  descend  to  his  children ;  .or,  on  failure  of  lineal  de- 
scendants, should  go  to  the  collateral  relations :  which  bad 
an  admirable  effect  in  keeping  up  equality,  and  preventing 
the  accumulations  of  estates.  But  when  Solon  (d)  made 
a  slight  alteration,  by  permitting  them  (though  only  on 
failure  of  issue)  to  dispose  of  their  lands  by  testament,  and 
devise  away  estates  from  the  collateral  heir,  this  soon  pro- 
duced an  excess  of  wealth  in  some,  and  of  poverty  in 
others :  which,  by  a  natural  progression,  first  produced  po- 
pular tumults  and  dissensions ;  and  these  at  length  ended 
in  tyranny,  and  the  utter  extinction  of  liberty ;  which  was 
quickly  followed  by  a  total  subversion  of  their  state  and 
nation.  On  the  other  hand,  it  would  now  seem  hard,  on 
account  of  some  abuses  (which  are  the  natural  consequence 
of  free  agency,  when  coupled  with  human  infirmity),  to 
debar  the  owner  of  lands  from  distributing  them  after  bis 
death  as  the  exigence  of  his  family  affairs,  or  the  justice 
due  to  his  creditors,  may  perhaps  require.  And  this  power, 
if  prudently  managed,  has  with  us  a  peculiar  propriety ;  by 
*  preventing  the  very  evil  which  resulted  from  Solon *s  insti- 
tution, the  too  great  accumulation  of  property :  which  is 
the  natural  consequence  of  our  doctrine  of  succession  by 
primogeniture,  to  which  the  Athenians  were  strangers. 
Of  this  accumulation  the  ill  effects  were  severely  felt  even 
in  the  feodal  times  :  but  it  should  always  be  strongly  dis- 
couraged in  a  commercial  country,  whose  welfare  depends 
on  the  number  of  moderate  fortunes  engaged  in  the  exten- 
sion of  trade. 
The  feodal  re-        Howcver  this  bc,  wc  find  that,  by  the  common  law  of 

straint  thereon.     ,,,,.,  ^  ir 

England  smce  the  conquest,  no  estate,  greater  than  tor 
term  of  years,  could  be  disposed  of  by  testament  (e) ;  except 
only  in  Kent  (2),  and  in  some  ancient  burghs,  and  a  few 
particular  manors,  where  their  Saxon  immunities  by  special 
indulgence  subsisted  (/)  (3).  And  though  the  feodal  re- 
r  ♦SyS  ]  straint  on  alienations  *by  deed  vanished  very  early,  yet 
this  on  wills  continued  for  some  centuries  aft^r :  from  ao 
apprehension  of  infirmity  and  imposition  on  the  testator  in 

(d)  Flaturch.  tii  vUa  Solm.  (f)  litt.  b.  167 ;  1  Init.  111. 

(e)  2  Inst.  7. 

(2)  See  antef  p.  84,  note.  lay,   to  have  the    devise   executed. 

(3)  And  for  the  devisees  of  such     (F!Uh.  N.  B.  198.) 
tenements  the  writ  «v  gram  qutrM 


OF  'ALIENATION   BY   DBVI8S. 


375 


extremis,  which  made  such  devises  suspicious  (g).  Be* 
sides,  in  devises  there  was  wanting  that  general  notoriety, 
and  public  designation  of  the  successor,  which  in  descents 
is  apparent  to  the  neighbourhood,  and  which  the  simplicity 
of  the  common  law  always  required  in  every  transfer  and 
new  acquisition  of  property. 

But  when  ecclesiastical  ins:enuity  had  invented  the  doc-  ubcs  were  de- 

viB&l)le  until  the 

trine  of  uses  as  a  thing  distinct  from  the  land,  uses  began  statute  of  uses. 
to  be  devised  (4)  very  frequently  (A),  and  the  devisee  of  nej^ngthepos- 

.,  ij  •     W  1  \  .•  T^         .      .     session  to  the 

tne  use  could  m  Chancery  compel  its  execution.     For  it  is  ^«'  rendered 

observed  by  Gilbert  (t),  that,  as  the  Popish  clergy  then  longer  deris- 

generally  sate  in  the  court  of  Chancery,  they  considered  * 

that  men  are  most  liberal  when  they  can  enjoy  their  pos« 

sessions  no  longer:    and  therefore  at  their  death  would 

choose  to  dispose  of  them  to  those,  who,  according  to  the 

supei:)5tition  of  the  times,  could  intercede  for  their  happiness 

in  another  world.     But,  when  the  statute  of  uses  (t)  had 

annexed  the  possession  to  the  use,  these  uses,  being  now  the 

very  land  itself,  became  no  longer  devisable :  which  might 

have  occasioned  a  great  revolution  in  the  law  of  devises,  had 

not  the  statute  of  wills  been  made  about  five  years  after,  viz. 

32  Hen.  Vlil.  c.  1,  explained  by  34  Hen.  VIII.  c.  6,  which  Bat  the  statute 

enacted,  that  all  persons  being  seised  in  fee-simple  (except  c.  i.  explained 

feme-coverts  (5),   infants,   idiots,  and  persons  of  nonsane  a^ii.^.  5,  iS-* 

(y)  Glanv.  1.  7,  c.  1.  (h)  Howd.  414.  (•)  On  DevUes,  7. 

0)  27  Hen.  VIII.  c.  10.  See  Dyer,  143. 


(4)  See  ante,  p.  329,  with  the  note 
thereto. 

(5)  According  to  onr  municipal 
code,  which  in  this  respect,  as  in 
many  others,  differs  from  the  civil 
and  the  canon  law,  (Samuel  v.  WilkiU' 
Mm,  2  East,  558,)  coTertore,  primd 
fade,  excludes  a  woman  from  the 

right  of  making  a  will.  A  writ- 
ing, executed  by  a  married  woman, 
and  styled  her  will,  is  (subject  to  the 
qualifications  of  the  general  rule  pre- 
sently to  be  stated)  a  mere  nullity. 
(Steadman  t.  Powell,  1  Addams,  60.) 
And  as  it  is  of  the  very  essence  of  a 
will,  that  it  should  remain  constantly 
**  ambulatory''  up  to  the  time  of  the 


testator's  decease;  (Matthewey,  War- 
ner, 4  Yes.  210;  Hobeony, Blackburn, 
1  Addams,  278 ;  Balch  r.  Symet,  I 
Turn.  92  ;)  it  follows,  that  the  will  of 
A /erne  sole  ceases  to  hare  any  opera- 
tion after  she  becomes  coverte.  (Doe 
V.  Staple,  2  T.  R.  695  ;  Hodeden  v. 
Lloyd,  2  Br.  544.)  And  though  it 
might  once  perhaps  have  been  fairly 
inferred,  that  if  a  woman  made  a  will 
before  marriage,  and  survived  her 
husband,  the  will,  having  been  good 
in  its  commencement,  ought  to  be 
considered  as  having  been  suspended 
only,  not  absolutely  countermanded 
by  the  espousals,  and  revived  by  her 
becoming   eui  juris  before    it   was 
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memory)  might  by  will  and  testament  in  writing  devise  to 
any  other  person^  except  to  bodies  corporate,  two-thirds  of 


to  take  effect;  {Brett  t.  IZt^den, 
Plowd.  343 ;)  yet  it  appears  to  haye 
been  long  settled,  that  a  woman's 
marriage  is  a  complete  reTOcation  of 
her  will.  {For$e  v.  Himblmg,  4  Rep. 
61 ;  Cotter  y.  Layery  2  P.  Wms.  624.) 
But,  of  course,  if  after  the  death  of 
her  husband,  a  woman  repablishes  a 
will  made  before  her  marriage,  the 
will  so  republished  mnst  be  as  effec- 
tual to  dispose  of  her  estate  as  if  it 
had  been  actually  and  originally  made 
in  and  during  her  widowhood :  {Ltmg 
T.  Aldredf  3  Addams,  51 :)  and  cir- 
cumstances may  be  shown  amounting 
to  a  Tirtual  republication,  though  no 
formal  republication  may  have  been 
made.  ( AnoAam.T.  BmvAeil,  SAddams, 
264.) 

The  incapacity  of  a  feme  eoverte 
to  make  a  testamentary  disposition, 
though  a  general,  is  not  an  uniTcrsal 
rule ;  thus,  the  right  of  disposition 
may  be  a  necessary  incident  of  sepa- 
rate property,  or  of  the  duties  of  a 
trust :  or  may  reasonably  be  permit- 
ted where  the  husband  is  banished  for 
life.  (See  ait#«,  p.  293,  with  the  note.) 
It  has  also  long  been  an  established 
doctrine,  that  a  wife  may  acquire  the 
right  of  making  a  will  by  the  special 
assent  of  her  husband.  {Marriot  v. 
Kmtmtm,  Cro.  Car.  220;  Btttm  ▼. 
Woody  Cro.  Eliz.  27.)  If,  indeed,  a 
husband's  consent  that  his  wife  should 
be  at  liberty  to  dispose  of  property  by 
will,  was  only  given  after  marriage, 
and  rests  merely  in  agreement  be- 
tween the  parties  themselves,  the 
agreement  is  nudum  pactum,  and  may 
be  retracted  at  any  time  before  assent 
given  by  the  husband  to  the  probate 
of  such  wiU-  (Swinb.  part  2,  sect.  9.) 
Lord  Nottingham  even  said,  that  al- 
though the  wife  made  the  husband 
her  executor,  and  he  proved  the  will, 
still  he  would  be  no  further  bound 
than  in  honour  to  perform  it.    (CAm- 


weU  V.  BiaehteU,  2  Freem.  70.) 
However,  with  due  snbmisnon  to  this 
high  authority,  a  further  obligatioB 
should  seem  to  arise  from  the  oath, 
which  is  required  from  every  ezecvtor 
before  probate  is  granted  to  him, 
truly  to  perform  the  wHl,  and  pay  aO 
the  legacies  of  the  deceased.  (lindw. 
177  ;  Res  v.  Jtatnet,  1  Lord  Baym. 
363 ;  Antmym.  1  Ventr.  3^ ;  Br^ok  v. 
7Wii«r,  2  Mod.  172.)  And  in  a  case 
where  a  husband,  after  marriage,  gave 
a  bond  to  a  trustee  for  the  purpose  of 
securing  to  his  wife  permission  to 
make  a  will,  the  bond  was  held  to  be 
a  valid  obligation;  and  it  was  dedar- 
ed,  that  the  disposition  made  by  the 
wife,  in  pursuance  of  the  agreement, 
if  not  good  as  a  will,  ought  to  ope- 
rate as  an  appointment.  (Mtrrioi  v. 
Knumam,  Cro.  Car.  219,  which  ded- 
sion  was  recognised  as  sound  law  by 
Lord  Hardwicke,  in  T%e  Dmke  ^ 
MmrOiQrfmgh  v.  Lord  Godo^km,  2 
Ves.  sen.  75.) 

A  fortiori,  a  bond  of  the  purport 
above  stated,  if  given  before  mar- 
riage, would  indisputably  be  bindfaig 
upon  the  husband  himself;  and  it 
seems  now  to  be  settled,  would  in 
equity  estop  the  claims  of  the  wife's 
heir  in  respect  of  her  freehold  estates, 
if  she  actually  devised  them  during 
coverture.  {Rippon  v.  Dawday,  AmbL 
565.)  The  decree  made  by  Lord 
Camden  in  the  case  last  cited,  went 
to  the  point  which  Lord  Hardwicke 
had  previously  thrown  out  for  ccmsi- 
deration,  without  being  then  called 
upon  to  determine  it.  In  Peacock  v. 
Monk,  (2  Yes.  sen.  191,  192,)  Lord 
Hardwicke  put  the  question  thus  : — 
Can  a  woman,  by  bare  agreement  be* 
fore  marriage,  without  doing  any 
thing  to  alter  the  nature  of  her  real 
estate,  bar  her  heir  ?  If  so,  his  Lord- 
ship intimated,  it  must  be  on  the 
principle  that  the  agreement  gave  the 
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their  lands,  tenements,  and  hereditaments,  held  in  chivalry,  tions;  to  derise 
and  the  whole  of  those  held  in  socage :  which  now,  through  of  their  lands. 


wife  a  light  to  come  into  equity  after 
marriage,  to  compel  the  husband  to 
carry  hia  engagement  into  ezecntiony 
and  to  join  with  her  in  a  fine  to  re- 
aettle  the  estate ;  and  then  the  con- 
lideration  wonld  be,  whether  her  heir 
was  not  bound  by  the  consequences 
of  that  agreement.  The  aifirmatiye 
was  resolved,  as  already  stated,  by 
Lord  Camden,  and,  indeed,  had  been 
prerionsly  so  determined  by  the  House 
of  Lords,  in  Wright  ▼.  Cadogant  (6 
Br.  P.  C.  156,  foL  edit.,)  if,  as  Lord 
Camden  held,  it  makes  no  difference, 
as  to  the  principle  of  determination, 
Ml  a  court  qf  equity,  whether  the 
wife's  estate  was  le^^  or  equitable. 
It  is  true,  that  a  will  made  by  a  mar- 
ried woman,  if  relating  to  real  estate 
of  inheritance  not  conveyed  in  trust, 
though  the  woman  may  have  been 
empowered  by  contract  before  mar- 
riage to  make  a  will,  cannot  be  sup- 
ported in  a  court  qfkna,  to  the  pre- 
judice of  her  heir :  (George  v. , 

Ambl.  628:)  but  if  the  estate  be 
limited  to  uses,  with  a  power  reserved 
to  the.^me,  before  marriage,  to  de- 
clare those  uses,  in  this  way  her  dis- 
posal of  estates  so  limited  may  take 
effect,  and  be  supported  even  by  a 
court  of  oonmion  law.  (Doe  v.  Staph, 
2  T.  R.  695.)  And,  according  to  the 
doctrine  of  courts  of  equity,  it  is  quite 
clear  a  woman  may,  antecedently  to 
her  marriage,  reserve  a  power  over  a 
legal  estate  of  which  she  is  seised,  so 
as  to  be  enabled  to  dispose  thereof 
during  her  coverture :  in  case  of  her 
making  such  a  disposition,  it  is  at 
onoe  effective,  provided  the  forms 
prescribed  by  the  power  have  been 
complied  with ;  and  if  in  this  respect 
the  execution  be  defective,  equity  will 
interpose  to  effectuste  it  against  the 
heir-at-law,  whenever  the  appoint- 
ment is  shown  to  have  been  made 
upqn  a  good  (even  thou^    not  a 


valuable)  consideration:  (Wilkee  v. 
Holmee,  9  Mod.  486 ;  Shannon  v. 
Bradetreet,  1  Sch.  &  Lef.  60 ;  Cotter 
V.  Lager,  2  P.  Wms.  684 :)  but  the 
court  will  not,  in  behalf  of  mere  vo- 
lunteers, aid  a  defective  execution. 
(Wright  v.  Cadogan,  2  Eden,  252.) 
lliese  rules  apply,  equally,  where  the 
wife  is  only  eettui  que  truet,  the  legal 
estate  being  outstanding.  (Wright  v. 
Bngl€field,  Ambl.  473.)  It  is  to  be 
observed,  also,  that  (at  least  where 
the  execution  of  the  power  is  intended 
in  favour  of  volunteers,)  if  a  power 
has  been  given  to  a  married  woman  to 
appoint  the  utet  of  land  bg  will,  with- 
out more,  the  will  must  be  intended 
such  a  one  as  is  proper  for  the  dispo- 
sition of  touf;  and  consequently  must 
be  subscribed  by  three  witnesses,  in 
file  presence  of  the  testator.  For, 
whether  such  an  instrument  be,  strict- 
ly speaking,  a  will,  or  only  in  the 
nature  of  a  will,  it  is  within  sH  the 
inconveniences  which  the  statute  of 
frauds  intended  to  prevent.  (Long' 
Jbrd  V.  Byre,  1  P.  Wms.  741 ;  J}^f 
V.  DalzeU,  1  Br.  146.)  And  though, 
under  a  special  provision  to  that 
effect,  a  donee  of  a  power  affecting 
real  estate  may,  it  seems,  well  execute 
the  same  by  a  wiU  not  attested  accord- 
ing to  the  statute  of  frauds ;  (Bath  if 
Montague'e  can,  3  Cha.  Ca.  69 ;)  yet^ 
no  one  can  reserve  a  power  to  dispose 
of  his  or  her  own  real  estate,  by  will 
not  executed  according  to  the  statute; 
(Goodhill  Y.  Brigham,  IBos.  &PuU. 
198 ;  Habergham  v.  Vtneeut,  2  Ves. 
jun.  226 ;)  though  a  collateral  power 
to  charge  the  real  estate  of  the  donor 
of  the  power  by  the  will  of  the  donee, 
may  admit  execution  by  a  will  exe- 
cuted by  two  witnesses  only;  the 
charge,  in  such  case,  being  in  fact 
imposed  by  the  instrument  creating 
the  power,  not  by  the  will,  which 
merely  directs  the  appropriation  of 
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the  alteration  of  tenures  by  the  statute  of  Charles  the  second, 
amounts  to  the  whole  of  their  landed  property,  except  their 

copyhold  tenements. 


that  which  the  owner  has,  prenoualy, 
by  deed  inter  vivot,  put  beyond  his 
own  control.  {Jtme*  ▼.  doughy  2  Vee. 
sen.  365.)  Howeyer,  it  is  only  a 
charge  upon  lands  which  can  be  called 
into  operation  by  a  testamentary  in- 
strument, not  executed  according  to 
the  provisions  of  the  statute.  If  the 
object  of  the  power  be  to  give  a  rif^t 
of  disposing  of  the  lands  themseltes, 
or  the  uses  of  the  lands,  that  object 
can  be  carried  into  effect  only  by  a 
will  duly  attested.  {Duke  qf  Mori- 
baramgk  ▼.  Lord  Oadolpkm,  2  Ves. 
sen.  76 ;  l/rngford  r.  Bgre,  1  P.  Wms. 
741.) 

It  has  been  already  intimated,  that 
it  has  been  matter  of  oontrorersy, 
whether  a  disposition  of  property  duly 
made  by  a/eme  eoverte,  to  take  place 
after  her  death,  be,  or  be  not,  in  tech- 
nical strictness  a  wiilf  or  whether  it 
ought  only  to  be  termed  an  instru* 
ment  in  writing.  {Duke  qf  Mtari^ 
bonmgk  ▼.  Lord  Godoipkm,  2  Yes. 
sen.  75 ;  Southby  t.  Stonekouae,  2  Yes. 
sen.  612  ;  Oke  t.  Heaih,  1  Yes.  sen. 
139.)  The  solution  of  this  critical 
nicety,  supposing  the  question  still  to 
remain  in  dubiOt  may,  perhaps,  seem 
not  to  be  very  imperiously  called  for; 
since  it  is  allowed  on  all  hands,  that 
such  a  writing,  if  not  a  proper  will, 
is  at  any  rate  of  a  testamentary  na- 
ture ;  that  it  is  liable  to  rerocation 
and  lapse :  {Huret  ▼.  Morgan,  stated 
in  1  Hovenden's  Supp.  to  Yes.  jun. 
Rep.  21,  whence  great  part  of  this 
note  is  extracted :)  and  that,  so  far  as 
it  relates  to  personal  property,  it  must 
receiye  probate  in  the  ecclesiastical 
court ;  {Bo9$  ▼.  Bwer,  3  Atfc.  160 ; 
Cotkag  T.  SgdenkmUf  2  Br.  392 ;  8ie» 
vene  ▼.  Bagweii,  15  Yes.  153 ;)  and 
that  the  court  of  Chancery  will  then 
give  it  aU  the  operation  of  a  will; 


{Cfotter  y.  Lager,  2  P.  Wms.  623; 
Senieg  r.PhiU^,  2  Atk.  48  ;)  with 
this  qualificatioa,  however,  that  where 
the  testamentary  paper  is  to  operate 
as  the  execution  of  a  power,  (see 
Lhgd  T.  AbraktM,  stated  ia  1  Horea- 
den*s  Supp.  to  Yes.  jun.  Bcp.  379, 
381,)  there,  although  the  judgment  of 
the  ecclesiastical  court  is  »iripriMi^i| 
to  declare  such  instrument  to  be  ia 
the  nature  of  a  will,  yet  the  court  of 
Chancery  afterwards  ffmminra  the 
oireumstanoes  of  attestation  and  sig- 
nature, according  to  its  own  rules  of 
evidence;  (see  poet,  tiie  addition  to 
Mr.  Christian's  note  to  p.  378;) 
and  does  not  trust  the  crrlfisiairtiril 
oourt  with  the  conidusion,  that  be- 
cause the  writing  is  testamentary,  it 
must  in  equity  be  deemed  a  good  ap- 
pointment {Bieh  ▼.  CoekoU^  9  Yes. 
376.) 

When  an  agreement  has  been  en- 
tered into,  by  contract  with  the  in- 
tended husband  before  marriage,  that 
the  wife  should  hare  free  power  to 
make  a  will  at  any  time  dniin|p  the 
eOTcrture,  a  court  of  equity  will  not 
act  upon  any  subsequent  instrument, 
the  object  of  which  is  to  put  that 
power  under  control  in  any  respect 
whaterer.  {Tarkoe  t.  White,  11  Yea. 
231,  234.)  But,  though  the  marital 
right  and  interest  in  his  wile's  pro- 
perty, may  be  oonclusiTely  renounoed 
by  the  husband,  for  himself;  and  he 
may  hare  waived  the  claim  which 
would  inyalidate  the  wife'a  disposi- 
tion by  will  of  that  which,  if  not  dis- 
posed of  by  his  consent,  must  huTe 
devolTcd  upon  him,  as  her  exeeutor, 
if  he  proved  the  survivor ;  still,  should 
the  husband  die  before  the  vrife,  her 
vriU  made  during  coverture  will  be 
▼oid  as  against  her  next  of  kin,  so  for 
ss  it  attempts  to  dispose  of  piopeity 
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Corporations  were  excepted  in  these  statutes,  to  prevent  o/deviwato 
the  extension  of  gifts  in  mortmain  (6) ;  but  now,  by  con- charitable  usW. 
struction  *of  the  statute  43  Eliz.  c.  4,  it  is  held,  that  a    [  *  376  ] 
devise  to  a  corporation  for  a  charitable  use  is  valid,  as 
operating  in  the  nature  of  an  appointment,  rather  than  of  a 
bequest.     And  indeed  the  piety  of  the  judges  hath  formerly 
carried  them  great  lengths  in  supporting  such  charitable 
uses  (A);  it  being  held  that  the  statute  of  Elizabeth,  which 
favours  appointments  to  charities,  supersedes,  and  repeals 
all  former  statutes  (/),  and  supplies  all  defects  of  assur- 
ances (m):  and  therefore  not  only  a  devise  to  a  corporation, 
but  a  devise  by  a  copyhold  tenant,  without  surrendering  to 
the  use  of  his  will  (n),  and  a  devise  (nay  even  a  settlement) 
by  tenant  in  tail,  without  either  fine  or  recovery,  if  made  to 
a  charitable  use,  are  good  by  way  of  appointment  (o)  (7). 

With  regard  to  devises  in  general,  experience  soon  showed  The  statute  of 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  of 
pnblic  utility,  to  depart  from  the  rules  of  the  common  law ; 
which  are  so  nicely  constructed  and  so  artificially  connected 
together,  that  the  least  breach  in  any  one  of  them  disorders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds 
and  perjuries  were  quickly  introduced  by  this  parliamentary 
method  of  inheritance ;  for  so  loose  was  the  construction 
made  upon  this  act  by  the  courts  of  law,  that  bare  notes  in 
the  handwriting  of  another  person  were  allowed  to  be  good 
wills  within  tlie  statute  (jp).  To  remedy  which,  the  statute 
of  frauds  and  perjuries,  29  Car.  II.  c.  3,  directs,  that  all 
devises  of  lands  and  tenements  shall  not  only  be  in  writing, 
but  signed  by  the  testator  (8),  or  some  other  person  in  his 


{k)  Ch.  Free.  272. 

(/)  Gilb.  Rep.  45 ;  IP.  Wms.  248. 

(m)  Duke's  Chant.  Uses,  84. 


(n)  Moor,  890. 

(o).2  Vera.  453;  Ch.  Free.  16. 

Ip)  Dyer.  72;  Cro.  Elii.  100. 


consisting  of  cAoff«f  e»  aetiom,  over 
which  the  hnshaad  never  acquired 
power ;  the  husband,  by  giving  his 
consent  to  such  will,  could  only  re- 
Unquish  his  personal  rights,  not  the 
rights  of  others ;  and  if  the  wife,  sur- 
viving, make  no  disposition  of  her 
property,  of  the  description  above  al- 
luded to,  after  the  husband's  death, 
she  must,  as  to  tiiose  particulars,  be 
VOL.  IT. 


held  to  have  died  intestate.    (Steven* 
V.  BaguftU,  15  Ves.  156.) 

(6)  See  on/e,  p.  271,  with  the  note. 

(7)  See  on/e,  pp.  273  and  274, with 
the  notes  thereto,  for  a  statement  of 
the  qualifications  of  the  text  which 
the  statute  of  9  Geo.  II.  c.  36,  ren- 
ders necessary. 

(8)  The  statute  is  satisfied  by  a  de. 
visor's  acknowledgment  of  his  hand* 

O  O 


376  OP    ALIBNATiaif    BT   DBVI86. 

presence,  and  by  his  express  direction  ;  and  be  subscribed, 
in  his  presence,  by  three  or  four  credible  witnesses  (9).  And 


writiDg,  to  an  attesting  witness  who  bj  a  will  not  executed  according  to 

did  not  see  him  actually  execute  hi*  the  statute  of  frauds.  {T\0Snr,  ly^ 

will.     (Addy  y.   Orix,  8  Yes.  504  ;  2   Fhiem.   66 ;    VUUen   t.    Fifiien, 

Moriion  y.  Tunumr,  18  Ves.  183.)  2  Atk.  72 ;  Goodriffki  y.  Smla,  2  Wib. 

But  a  distinction  must  be  attended  to,  331.)      But,  Mr.  Sogden  eaooana 

where  the  deyise  is  in  execution  of  a  there  are  good  grounds  for  holding, 

power  ;  there,  it  is  not  the  will  which  that  where  a  term  attends  the  inheri- 

is  to  be  attested,  but  the  act  of  the  tanoe  merely  by  operation  of  Lnr,  tbfe 

testator    in    subscribing    that    will,  owner  may  ezpresdy  bequeath  it  by « 

{Wnjuht  y.  Waktfordt  17  Ves.  458.)  wiU not  executed  with  die  solemnitiei 

(9)  Mr.   Christian  obsenres,  that  required  by  the  statute ;  and,  in  sap- 

"  copyholds  and  terms  for  years  are  port  of  this  opinion,  he  refers  to  9 

not  within  the  statute,  but  will  pass  Mod.  127,  and  2  CoUect.  Jurid.  276. 

by  any  will  which  is  sufficient  to  be-  — ^Ed.] 

queath  personalty.  2  Atk.  37;  2Bro.  Mr.  Christian  adds,  Uint  "whoe 

58.''  the  testator  is  a  trustee  for  the  beoe- 


[But,  this  must  be  understood  witli  fit  of  others,  he  may  deyise  those 

some  dirtinction.     A  term,  not  m  lands,  or  the  legal  estate,  by  his  wiH; 

Srr099,  but  yested  in  trustees  to  at-  but  the  trust  estates  will  not  pass  by 

tend  the  inheritance,  so  follows  the  general  words,  as,  all  my  lands  or 

nature  of  the  latter,  that,  if  the  owner  estates :  to  pass  a  trust  estate  the  in- 

makes  a  general  deyise  of  the  land  by  tention  of  the  testator  must  be  ex- 

a  will  not  so  attested  as  to  pass  the  pressly  shown.    <  Ves.  jun.  577." 
inheritance,  not  eyen  the  trust  of  the         [The  case  cited  by  Mr.  Christian 

term    will    pass.      (Whitckureh   y.  merely  proyes,  that  a  trust  estate  wiH 


Whitchurch,  2  P.  Wms.  238  ;   8.  C.  not  pass  under  a  general 

Gilb.  Eq.  Rep.  171.)     Also,  eyen  as  disposition,  where  it  can  be  coOectcd 

to  terms  m  ^rost,  though  a  testator,  that  the  testator  only  intended  ts 

being  possessed  of  such,  may  ^ranamt/  giye  the  deyisee  property  which  he 


them  by  the  same  unsolemn  kind  of  could  e^joy  beneficially,  as  his  own. 

will  as  he  might  any  other  personalty ;  Lord  Eldon  (in  the  8ubseq[iient  case 

yet  he  cannot  create  them  by  will,  of  I/>rd  Brayhroke  y.  /asJ^p,  8  Ves. 

without  observing  sll  the  forms  essen-  435,)  explains  that  to  be  the  prin- 

tial  to  a  deyise  of  real  estate ;  because  ciple  upon  which  he  dedded  the  ease 

the  interest  in  right  of  which  the  tes-  referi^  to  by  Mr.  Christian.     It  is 

tator  creates  the  term  is  real  estate,  true,    howeyer,   that    Lord    Ijough- 

and  creating  the  term  is  e,  partial  de-  borough  Qn  the  earlier  case  of  the 

yise  of  it.  (Mr.  Hargraye's  note  (3)  Attorney  General  y.  BuUer^  5  Ves. 

to  Co.  litt.  111b.)  340.)  said  it  was  then  thenndekvtand. 

[Mr.   Siigden  (in  the  concluding  ing,  that  gtnerelirords  would  ncit pass 

part  of  the  2nd  section  of  the  9th  chap-  trust  estates,  unless  there  was  an  ap- 

ter  of  his  Treat,  on  Vend.  &  Purch.)  parent  intention  that  theyshonldpass ; 

obseryes,  that  a  term  for  years  atten-  but  he  added,  the  most  eonyeoieDt 

dant  on  the  inheritance,  whetiier  by  rule  would  be  the  reyerse.     And  Che 

express  declaration,  or  by  implication,  reyene  seems  now  to  be -fUljr 

is  goyemed  by  the  same  rules  to  which  blished.    It  appears  to  be  quite 

the    inheritance    itself    is    subject,  tied  by  the  later  cases,  that  under  a 

Therefore,  such  a  term  cannot  pass  general  deyiM,estatte  held  by  the  d». 
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a  solemnity  nearly  similar  is  requisite  for  revoking  a  devise 
by  writing :  though  the  same  may  be  also  revoked  by  burn- 
ings cancelling^  tearing,  or  obliterating  thereof  by  the  de- 
visor, or  in  his  presence  and  with  his  consent  (10);  as  like- 


visor  in  tnut  will  pass,  unless,  from  2  Ves.  sen.  458.)  For,  however  sin- 
the  context  of  the  will,  or  from  a  dis-  gular  the  difference  between  the  fifth 
position  not  consistent  with  a  limited  and  the  sixth  sections  of  the  statute 
right,  and  the  nature  of  trust  pro-  of  frauds  may  appear ;  and  though  it 
perty,  it  can  be  collected  that  he  did  be  difficult  to  suppose  the  legislature 
not  mean  to  pass  such  estates,  {fjord  meant  to  institute  one  mode  of  revo- 
Braifhroke  v.  imkip,  8  Ves.  435  ;  cation  so  nearly  approaching,  and  yet 
Attonutjf  General  v.  Vigor,  8  Yes.  not  exactly  conformable  to,  the  mode 
27S ;  Bs  parte  Morgim,  10  Ves.  103 ;  prescribed  for  making  a  disposition  of 
WdU^.  Bright,  1  Jac.  &  Walk.  498.)  lands ;  stiU,  m  it  ha*  specified  what 
—'Ed.']  shall  be  sufficient  to  revoke,  the  enact- 
(10)  The  6th  section  of  the  statute  ment  is  conclusive.  And  there  is  cer- 
enacts,  that  no  devise  of  lands  shall  tainly  nothing  repugnant  to  the  com- 
be revocable  otherwise  than  by  some  mon  law,  in  declaring  that  an  act  which 
other  will  or  codicil  in  writing,  or  might  not  be  sufficient  to  give,  shall 
other  writing,  declaring  the  same  ;  or  be  sufficient  to  revoke.  (Eje  parte 
by  burning,  cancelling,  tearing,  or  the  Earl  qf  Jleheeter,  7  Ves.  372; 
obliterating  the  same  by  the  testator  Ellis  v.  Smith,  1  Ves.  jun.  13.) 
himself,  or  in  his  presence  and  by  his  But  where  the  revocation  of  a  de- 
direction  and  consent ;  but  all  devises  vise  is  attempted  to  be  effected  by 
and  bequests  of  lands  and  tenements  an  instrument  puiportlng  to  be  also 
shall  continue  in  force,  until  the  same  a  will,  disposing  of  the  property  ; 
bebumt,  cancelled,  torn  or  obliterated  if  it  be  not  duly  executed  as  such, 
by  the  testator,  or  by  his  direction ;  within  the  fifth  section  of  the  sta- 
or  unless  the  same  be  altered  by  some  tute  of  frauds,  although  such  instru- 
other  will  or  codicil  in  writing,  or  ment  contain  express  words  of  re- 
other  writing  of  the  devisor  signed  in  *  vocation,  it  wiU  not  let  in  the  heir ; 
the  presence  of  three  or  four  wit-  for,  the  meaning  of  a  second  will  must 
nesses,  declaring  the  same.  This  be  to  give  to  the  second  devisee  what 
clause  has  been  construed  disjunc-  it  takes  from  the  first,  without  any 
tively ;  and  it  is  settled  that,  although  consideration  had  to  the  heir ;  and  if 
three  witnesses  are  required  to  attest  the  second  devisee,  owiag  to  the  de- 
and  tnbecribe  a  revocation  of  a  pre-  fectiveness  of  the  disposition  in  his 
vious  will,  when  such  revocation  is  favour,  can  take  nothing,  the  first  de- 
sought  to  be  effected  by  a  subsequent  visee  will  lose  nothing.  {Oniona  v. 
will  or  codicil;  yet  if,  by  any  other  Tgrer,  1  P.  Wms.  345 ;  8,  C.  Prec. 
writing,  the  testator  intends  barely  to  in  Cha.  460 ;  Eccletton  v.  Speke, 
revoke  his    will,  without  more,  he  Carth.  80.) 

may  do  this  effectually  by  a  writing  There  can  be  no  doubt  that  the  con- 
signed in  the  presence  of  three  wit-  tents,  or  substance,  of  a  testamentary 
nesses,  who  need  not  eubecribe  their  instrument  may  be  established,  though 
names  in  his  presence,  as  they  must  the  instrument  itself  cannot  be  pro- 
to  a  will  of  real  estate.  (BccUaton  v.  duced,  upon  satisfactory  proof  being 
^peke,  Carthew,  81 ;  HoU  v.  Clark,  given  that  it  was  duly  made  by  the 
3  Mod.  220 ;   Qrayaon  v.  Atkimon,  testator,  and  was  not  revoked  by  him ; 
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vf\s^  impliedly y  by  such  a  great  and  entire  alteration  in  the 


the  last  point  may  be  disposed  of, 
either  by  showing  that  the  instrument 
existed  after  the  testator's  death ;  or 
that  it  was  destroyed  in  his  lifetime 
without  his  privity  or  consent.  (Davit 
y.  Davit,  2  Addams,  224 ;  Fbtier  t. 
Foiter,  I  Addams,  408.)     It  is  also 
well  settled,  that,  in  legal  considera- 
tion, a  will  may  be  cancelled  without 
being  revoked.     The  cancelling  is  an 
equivocal  act,  and,  in  order  to  operate 
as  a  revocation,  must  be  done  ammo 
revoeamdi,    (Burtotukaw  v.    Gilbert f 
Cowp.  52;   Johnatone  v.  Johnttone, 
1  Phillim.  466 ;  Scruby  and  Fineh  v. 
Pbrdhamf   1  Addams,    78.)      Thus, 
cancelling  a  former  will,  on  a  pre- 
sumption that  a  latter,  devising  the 
same  lands  to  the  same  uses,  was  ef- 
fective, would  be  no  revocation  of  the 
former,  if  the  latter  proved  to  be  void. 
(OntoMt  V.  Tyrer,  3  P.  Wms.  345.) 
But,  although  the  cancellation  of  a 
will  does  not  neeetaarify  infer  an  in- 
tentional abandonment  of  the  dispo- 
tions  contained  therein,  nor,  conse- 
quently, any  intended  revocation  of 
the  wUl;  still,  this  is  the  ordinarjf 
inference :  and  in  order  to  bar  its  ap- 
plication to  any  particular  case  of 
cancelling,  two  things  at  least  are  re- 
quisite ;  first,  it  must  be  proved  that 
the  cancelled  paper  once  existed  as  a 
Jlmthedwim ;  or  at  any  rate  one  finally 
approved,  if  not  completely  executed, 
by  the  testator.   (Rooae  v.  MouUdtUet 
1  Addams,  131 ;   Warbwrttm  v.  BW' 
roirt,  1  Addams,  388 ;  see,  however, 
Popple  V.  CWnifon,  1  Addams,  381 ;) 
secondly,  it  must  be  clearly  shown 
that  the  testator  adhered  to  it  through- 
out  in  mind  and  intention,  notwith- 
standing   the    cancellation:     {Lord 
John  Thyime  v.  Stanhope,  1  Addams, 
54 :)  restricting,  however,  this  latter 
dietmm,  to  a  certain  extent,  by  the 
qualification  established  in  Oniont  v. 
T)frer,  in  cases  where  a  substituted 
will  becomes  inoperative. 


Where  a  testator  has  executed  du- 
plicates of  his  wUl,  and  retained  one 
part  only  in  his  own  possessioii ;  if  be 
destroyed  that  part,  the  l^al  pre- 
sumption would  be,  that  he  intended  to 
revoke  his  wOl  altogether;  and  the  da- 
plicate  left  in  the  hands  of  another 
would  not  avail.  (Sir  Edward  Sey- 
Mour'f  ea«e,cited3P.WDas.345.)  If 
the  testator  himself  had  poasession  of 
both  parts,  the  same  presiunptkm 
would  hold,  though  it  would  be  weaker. 
And  even  if,  having  both  in  his  pos- 
session, he  altered  one,  and  then  de- 
stroyed that  which  he  hadaliered,  there 
also,  it  has  been  said,  the  presonqyCioB 
of  intended  total  revocation  would  ex- 
ist ;  but  still  weaker  and  more  capable 
of  being  rebutted.  (Pembertam  v. 
Pemberton,  13  Yes.  310.) 

LordMansfieldoonsidered  it  settled, 
that,  if  a  man  by  a  second  will  revokes 
a  former,  yet,  if  he  keeps  the  first  will 
nndestroyed,  and  afterwards  destroys 
the  second,  the  first  will  is  thereby  re- 
vived :  (Harwood  v.  Goodrighi,  Cowp. 
91  :)  considerable  doubt,  however, 
has  been  judicially  expressed  on  this 
head ;  and  it  seems  that  it  must  be 
treated  as  a  question  of  intention,  to  be 
decided  according  to  the  drcnmstanoes 
of  each  particular  case.  (Moore  ▼.  Met- 
eaffe,  Phillim.  400,  and  on  appeal  be- 
fore the  court  of  delegates,  ibid.  419 ; 
Hooton  V.  Head,  3  Phillim.  32  ;  r«. 
ticker,  Bawden,  2  Addams,  125;  Ana- 
Amu  V.  Burehell,  3  Addams,  268.)  A 
codicil  added  merely  for  a  particular 
purpose  (such,  for  instance,  as  chang- 
ing an  executor,  but  confirming ikewiU 
in  all  other  reapeete,)  will  not  have  the 
effect  of  setting  up  again  a  part  of  the 
will  which  a  former  codicil  had  re- 
voked. (Croibie  v.  M*Douai,  4  Ves. 
616,  and  see  poet,  p.  379,  note.) 

The  obliteration  of  part  of  a  wiQ, 
operates  asa  revocation  onlyjprs  ianto. 
(Larkin*  v.  Larkme,  3  Bos.  &  PnU.  21 ; 
J9Aorf  V.  iSMM,  4East,429;  ScrtAy 
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circumstances  and  situation  of  the  devisor,  as  arises  from 
marriage  and  the  birth  of  a  child  (9)  (11). 

(q)    ChrUtopker    t.    Ckriiiopher,     mot,  De  Grey,  and  Parker.    See  pag. 
Scacch.  6  Jul.  1771 ;  Spragge  v.  Stone,     502. 
at  the  Cockpit,  27  Mar.  1773,b7Wil. 
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and  Finch  y.Eardham,  1  Addams,  78.) 
Batt  the  obliteration  of  a  codicil  may 
have  the  effect  of  cancelling  an  interli- 
neation in  a  will,  if  it  clearly  appear 
that  the  testator,  by  obliterating  the 
codicO,  intended  to  renonnceits  object, 
and  not  merely  the  mode  of  effecting  it. 
(Utierwn  y.  Uttereon,  3  Yes.  &  Bea. 
1 23. )  And  as  a  codicil  is,  primd facie, 
dependent  on  the  will,  cancellation  of 
the  will  is,  generally,  an  implied  reTO- 
cation  of  the  codicil :  there  have,  in- 
deed, been  cases  where  a  codicil  has 
appeared  to  be  so  independent  of,  and 
unconnected  with,  thewiU,  that,  wider 
circumstances,  the  codicil  has  been  es- 
tablished, though  the  will  has  been  held 
invalid.  Such  cases  have  turned  upon 
plain  intention,  repelling  the  legal  pre- 
sumption, and  showing  that  the  testa- 
tor designed  to  leave  the  codicil  opera- 
tive, notwithstanding  the  revocation 
of  the  wilL  {Medlycott  v.  Auheion, 
2  Addams,  231.) 

A  second  will  being  no  revocation 
of  a  former  one,  further  than  as  it  is 
inconsistent  therewith,  {HarwoodY. 
Goodright,  Cowp.  90 ;  S.  C,  in  Dom. 
Proc.  7  Br.  P.C.  349,  fol.  ed.,)  it  wiU 
not  be  enough  to  prove  that  a  secx>nd 
wiU  was  made,  without  producing  it, 
and  showing  it  to  be  not  merely  dif- 
ferent from,  but  incompatible  with, 
the  former.  Otherwise,  the  fraudu- 
lent suppression  of  a  second  will, 
which  was  intended  merely  as  a  con- 
firmation, might  be  made  to  ope- 
rate as  a  revocation.  {Hitehine  ▼. 
Bauet,  3  Mod.  208,  affirmed  in  Dom. 
Proc.  Show.  P.  C.  149.)  It  would 
be  an  untenable  position,  to  maintain 
tbat  a  devisor,  by  making  a  second 
will  in  terms  large  enough  to  include 
aU  his  property,  must,  necessarilyi 
have  meant  to  revoke  a  former  will : 


to  have  this  effect,  it  must  be  shown 
that,  the  disposition  of  the  property 
made  by  the  two  wills  is  inconsistent. 
It  would  be  an  assumption  of  what  is 
not  a  necessary  consequence,  to  say 
that,  by  his  second  will,  the  testator 
must  have  intended  either  to  confirm, 
or  to  revoke,  the  dispositions  con- 
tained in  the  first  will :  there  is  a  third 
proposition, — ^he  might  not  have  con- 
templated to  do  either,  but  to  make  a 
mere  collateral  disposition.  {T%omaa 
V.  Evane,  2  East,  494.) 

Certainly,  where  a  testator  has  by 
1^  codicil  expressly  revoked  the  whole 
of  a  previous  devise,  and  has  declared 
over  again  all  the  trusts,  it  is  in  his 
new  disposition  alone  that  the  testa- 
mentary title  to  his  property  must  be 
sought.  There  may  be  strong  ground 
for  supposing,  that  it  was  by  a  mere 
sup  he  omitted  to  dispose  of  part  by 
the  codicil  as  he  had  done  by  his  will; 
but  this  omission  no  court  can  supply. 
{Holder  v,  Howell,  8  Ves.  103.) 

However,  where  an  instrument  re- 
voking bequests,  bears,  upon  the  face 
of  it,  evidence  that  it  was  entirely 
grounded  upon  misinformation  or 
mistake,  the  bequests  made  by  the 
will  remain  good.  {Campbells,  French^ 
3  Ves.  323.  See  1  Ho  venden  on  Frauds, 
296,  eieeq.,  where  the  doctrine  of  re- 
vocation is  treated  more  at  length.) 

(11)  Revocations  of  wills  disposing 
of  lands,  may  be  implied  by  operation 
of  law,  notwithstanding  the  statute  of 
frauds,  and  without  reference  to  the 
intent  of  the  testator.  {Cave  v.  Hol- 
ford,  3  Ves.  653 ;  Brydgee  v.  Ducheee 
qf  Chandoe,  2  Ves.  jun.  430.)  Thus, 
the  least  alteration  or  new  modelling 
of  the  devised  estate,  subsequently  to 
the  will,  operates  as  a  revocation. 
{Sparrow  v.  Hardcaeile,  3  Atk.  802  ; 
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Decuions  on  Uic      In  the  construction  of  this  last  statute,  it  has  been  ad^^ 

construction  oi  •  •  i    »  • 

the  statute.        j  adgcd  that  the  testator's  name,  written  with  his  own  hand, 


WilliamB  y.  OwenM^  2  Ves.  jnn.  599.)  a  secoritj  for  money,  Vmtter  t.  /gf- 

And  if  a  devisor,  after  making  hia  /ery,  2  SwansC.  273 ;  Bram  t.  Brom, 

will,  puts  the  whole  interest  in  the  6  Mad«  228,)  tiiis  will  not  revoke  a 

lands  derised  out  of  himself,  by  any  prerioas  deriacl  of  the  estate  so  oon- 

conveyance  whatever,  it  is  a  reroca-  veyed,  liirthcr  than  is  neceaawy  for 

tion,  although  he  immediately  takes  tkat  express  purpose.     {Pmrmmt  t. 

hack  the  very  same  estate ;  (Panont  jnttman,  3  Atk.  748.)     Upon  this 

V.  Fy'eeman,  3  Atk.  747  ;  Vawter  ▼.  ground,  a  devise  of  real  estate  is  not 

Jeffery,  2  Swanst.  274.     See  ante,  held  to  be  revoked  merely  becai 


p.  357,  note  (13)  to  chapter  21 ;)  or,  commission  of  bankruptcy  has 
although  without  express  limitation,  against  the  testator;  for,  tke  bank- 
it  results  to  him.  {Harmood  v.  Off'  mpt  laws  take  the  property  out  of  the 
landcTf  6  Yes.  222  ;  Cave  v.  Hol/ordf  bankrupt  only  for  the  pvrpoae  of 
8  Ves.  659.  See  ante,  p.  296,  with  paying  his  creditors ;  and  firom  the 
note  (1)  to  chapter  20.)     Upon  the  moment  the  debts  are  paid,  the 


same  principles,  a  binding  contract  nees  are  mere  trustees  for  the  bank- 

for  the  sale  of  lands  devised  is,  in  mpt.   (Charman  v.  CkarmoM^  14  Yes. 

equity,  as  much  a  revocation  as  a  585.)    Thus,  also,  if  a  person  mort- 

conveyance  of  the  lands  would  be  at  gage  an  estate  which  he  has  devised, 

law.     (Cotter  v.  Layer ^  2  P.  Wms.  although  such  mortgage  be  not  merely 

624  ;   Attorney  General  v.  Viyorf  8  by  lease  and  release,  but  by  fine,  this. 

Yes.  289.)    The  will,  it  seems,  would  in  equity,  will  be  a  revocation  only 

not  be  set  up  again,  even  by  an  aban-  firo  tanto,  (Coibome  v.  Seatrfe,  1  Atk. 

donment  of  the  contract  in  the  testa-  606  ;    Sider  v.  ITa^er,  2  P«  Wms. 

tor's  lifetime.      (Bennet  v.  Earl  qf  334.)     Even  a  mortgage  in  fee  to  the 

Tankerville,  19  Yes.  178.)  devisee,  does  not  revoke  the  devise. 

It  should  be  observed,  that,  if  the  (Baxter  y.  Dyer,  5  Yes.  664.)    Upon 

owner  of  an  unqualified  equitable  fee  similar  reasoning,  a  subsequent  lease 

devises  it   by  will,    and  afterwards  does  not  revoke,  though  it  qualifies, 

takes  a  conveyance  of  the  unqualified  a  previous  devise  of  the   property. 

legal  fee,  this  is  no  revocation,  be-  {Lambe  v.  Parker,  2  F^eem.   284 ; 

cause  the  conveyance  was  incident  to  Doe  v.  Weyy,  6  T.  R.  710.)      The 

the  equitable  fee ;  just  as  a  partition  case  would  be  the  same,  althongh 

is  no  revocation,  because  incident  to  such  lease  were  made  to  the  devisee 

the  estate  of  tenants  in  common;  (see  himself;  for  the  devisor  might  nntn- 

ante,  p.  185 ;)  though,  as  before  ob-  rally  choose  to  reserve  a  rent  daring 

served,  any  qualified  conveyance  of  his  lifetime:   but  this  reason  would 

the  legal  fee,  or  the  least  addition  to  ful  if  the  lease  were  made  to  com- 

the  mere  object  of  partition,  however  mence  after  the  testator's  death  ; — 

slight  the  modification,  would  operate  that  would  be  a  revocation  of  the  de- 

a  revocation.  ( IFarif  v.  JIfoore,  4  Mad.  vise  in  toto,  for  the  two  dispositions 

372;    Rote  v.  Conynghame,  11  Yes.  would    be    sltogether    inconsistent. 

554  ;   Knollye  v.  Alcoek,  7  Yes.  564 ;  (Coke  v.  BuUoek,  Cro.  Jac.  49;  Hodf- 

Ratclins  v.  Burgese,  2  Yes.  &  Bea.  kinmm  v.  Wood,  Cro.  Car.  24.) 

387.)  A  feoffment  of  lands,   previously 

If  a  conveyance  be  intended  only  devised,  may  fail,   for  want  of  due 

for  a  particular  limited  purpose,  (sup-  livery  of  seisin  ;  yet,  the  intent  of  the 

posing  that  purpose  is  merely  to  give  feoffor  being  apparent,  the  devise  will 
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at  the  beginning  of  his  will,  as,  '^  I,  John  Mills,  do  make 
^*  this  my  last  will  and  testament/'  is  a  sufficient  signing^ 


be  revoked.  (Bx  parte  the  Earl  qfli'  brought  before  bim  by  appeal ;  (tee 
cAeeter,  7  Yes.  370.)  The  saioe  role  3  Brown,  157  ;)  Lord  Alyanley,  how- 
holds  as  to  a  bai^gain  and  sale,  which,  erer,  remained  firm  in  his  opinion  } 
though  not  enrolled  before  the  testa-  {Harmood  y.  Oglander,  6  Yes.  215  ;^ 
tor's  death,  is  a  revocation.  {Sparrow  Ex  parte  the  Earl  qfllcheeter,  7  Yes. 
V.  Hardeaetle,  3  Atk.  802 ;  Vaweer  374 ;)  and  Lord  Eldon  appears  to 
V.  J^ery,  2  Swanst.  274.)  Even  a  haye  inclined  in  favonr  of  the  same 
grant,  which,  from  the  incompetency  doctrine.  {Attorney  General  ▼.  Vigor^ 
of  the  party  in  whose  fsTour  it  was  8  Yes.  283.) 

made,  cannot  take  effect,  may  ope-  Generally  speaking,  a  devise  of  a 

rate  as  a  revocation  of  a  previous  will,  leasehold  interest  is  revoked,  if,  after 

disposingof  the  same  subject;  {Beard  such  devise,  the  testator  surrenders 

V.  Beard,  3  Atk.  72  ;)  and  if,  after  a  the  old  lease  and  takes  a  renewal ; 

devise,  a  man  convey  his  freehold  (3farvoo<l  v.  7\<ni«r,  3  P.  Wms.  170; 

estate,  by  lease  and  release,  to  trus-  Rudetone  v.  Andereon,   2  Yes.  sen. 

tees,  to  the  use  of  himself  and  his  419 ;   Hone  v.  Medcrqft,  1  Br.  263  ; 

heirs  until  his  marriage,  and,  after  his  Abney  v.  MUler,  2  Atk.  597  ;)    but 

marriage,  to  himself  for  life,  with  the  the  context  of  the  will  may,  it  seems, 

usual  remainders ;  though  the  party  control  this  construction  :  {Jamee  v. 

should  die  before  marriage,  this  will  Dean,  11  Yes.  390,  and  15  Yes.  239; 

amount  to  a  revocation.  {BarlqfLin'  Carte  v.  Carte,  3  Atk.  176;    S,  C, 

coin's  caee,  2  Freem.  202,  confirmed  Ridgw.  222  ;  Stirlmg  v.  Lidyard,  3 

onappeal,  in  Dom.Proc.  Show.  P.  C.  Atk.    199:)    the  question  in  these 

154  ;    Arthur  v.  Bockenham,   Fitz-  cases  turns  upon  the  intention  of  the 

Gib.  241  ;   and  see  Doe  v.  Pott,  2  testator,  to  be  collected  from  the  lan- 

Dongl.  722  ;    Goodtitle  v.  Otway,  7  guage  of  his  will.  {Blatter  v.  Noton, 

T.  R.  220.)  16  Yes.  201  ;    Colegraoe  v.  Manhy, 

A  conveyance,  or  other  instrument,  6  Mad.  84  ;  S.  C.  on  appeal,  2  Russ. 

obtained  by  such  fraud  and  covin  as  252.) 

would  render  it  a  ii«//t/y  even  at  com-  Where  a  single  man,  after  devising 
mon  law,  cannot,  of  course,  revoke  a  his  whole  estate,  marries,  and  has 
wiU ;  {Hieie  v.  Mone,  Ambl.  215 ;)  issue,  a  revocation  of  the  will  has 
but,  in  what  cases  a  deed,  though  been  presumed,  where  the  devisor  has 
liable  to  be  impeached  in  equity,  and  left  his  widow  and  issue  unprovided 
ordered  to  be  delivered  up  as  impro-  for  ;  {Kenebel  v.  Scr<\fton,  2  East, 
perly  obtained,  may,  notwithstanding,  542  ;  Wilktmon  v.  Adam,  1  Yes.  & 
operate  a  revocation,  is,  perhaps,  Bca.  465 ;  Moore  v,  Moore,  1  Phil- 
hardly  settled.  Where  the  party  exe-  lim.  433  ;  Wright  v.  Surmuda,  2 
cuting  thought  that  by  such  convey-  Phillim.  267,  n. ;)  this  presumption, 
ance  his  will  was  revoked,  and  where  however,  like  all  others,  may  be  re- 
ft re-conveyance  would  be  necessary  butted.  {Gibbeney.  Crou,  2Addam8, 
to  remedy  the  fraud.  Lord  Alvanley  455.)  Both  the  principles  and  prac- 
was  of  opinion  that  the  impeached  tice  apply  equally  in  favour  of  a  post- 
instrumeQt,  though  set  aside  and  made  humous  child.  {Doe  v.  Laneaehire, 
ineffectual  for  other  purposes,  would  5  T.  R.  59.)  But  it  rather  seems, 
still  be  a  revocation.  {Haweey,  Wyatt,  that  neither  marriage  alone,  nor  the 
2  Cox,  268.)  Lord  Thurlow  thought  birth  of  children  alone,  will,  without 
differently,  when  the  same  case  was  other  special  drcumstanoes,  revoke  a 
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without  any  name  at  the  bottom  (r);  though  the  other  is  the 
safer  way  (12).  It  has  also  been  determined,  that  though  the 
witnesses  must  all  seethe  testator  sign,  or  at  least  acknow- 
ledge the  signing,  yet  they  may  do  it  at  different  times  («). 
But  they  must  all  subscribe  their  names  as  witnesses  in  his 
presence,  lest  by  any  possibility  they  should  mistake  the  in- 
strument (t)  ( 1 3).  And,  in  one  case  determined  by  the  court 
of  King's  Bench  (tt),  the  judges  were  extremely  strict  in 


(r)  3  Lev.  1.. 

(»)  Freem.  486  ;   2  Ch.  Cab.  109; 
Pr.  Ch.  185. 


(0  1  P.  WmB.  740. 
(«)  Stn.  1253. 


wiU.  {Shepherd  t.  Shepherd,  5  T.  R. 
52,  n  ;  Doe  y.  Barford,  4  Maa.  &  Sel. 
12.  See,  however, /oAfM/oNtfT./oAii- 
t/ofi«,  1  Phillim.  467,  474.) 

Of  course  there  oould  be  no  good 
ground  for  presaming  that  a  wiU  of 
real  estate  was  revoked  by  the  subse- 
quent marriage  of  the  testator,  who 
was  at  the  time  he  made  such  wiU,  a 
widower  having  children,  of  whom  one 
was  his  heir  apparent.     In  such  case, 
to  hold  the  will  revoked  as  to  the  real 
estate,   on  account  of  the  birth  of 
children  of  a  second  marriage,  would 
only  have  the  effect  of  letting  the 
eldest  son  by  the  first  marriage  into 
the  whole.  (Sheath  v.  York,  1  Ves.  & 
Bea.  397 ;  and  see  7  Ves.  366.)   But, 
where  a  testator,  after  having  made  a 
provision  by  wiU  for  children  by  his 
then  subsisting  marriage,  becomes  a 
widower,  and  afterwards  marries  again, 
and  has  a  family  by  his  second  wife ; 
the  ecclesiastical  court  may,  perhaps, 
on  reasonable  grounds,   declare  the 
will  revoked  as  to  the  personal  estate, 
thereby  letting  in  the  after-born  chil- 
dren to  participate  with  those  of  the 
first  marriage.    (Hottway  v.  Clark,  I 
Phillim.  342  ;    Bmermm  v.  Boviile,  1 
Phillim.  344.    See,  however,  Thon^' 
eon  V.  Shepherd,  2  Cox,  165,  168 ; 
Johnetoner.Johnetone,  1  Phillim.  472. 
It  is  at  present,  (May,  1836,)  under 
the  consideration  of  our  legislators 
whether  marriage  shall  not,  in  all 
cases,  operate  as  a  revocation  of  a 
previous  wUl. 


(12)  Mr.  Christian,  in  his  note 
upon  the  text,  says,  "  I  conceive  that 
writing  the  name  at  the  beginning 
would  never  be  considered  a  aigmng 
according  to  the  statute,  nnless  Uie 
whole  will  was  written  by  the  testator 
himself:  for  whatever  is  writtoi  by  a 
stranger  after  the  name  of  the  testator, 
affords  no  evidence  of  the  testator's 
assent  to  it,  if  the  subscription  of  his 
name  in  his  own  hand  is  not  subjoin- 
ed." [See  Colee  v.  TVecatkieJt,  9yes« 
248 ;  Moriaon  v.  Ikmamr,  18  Tes. 
183  ;  Stokee  t.  Moore,  1  Cox,  223.— 
Ed.] 

(13)  Mr.  Christian  observes,  that 
**  it  has  been  determined  to  be  in  his 
presence,  if  he  is  apprised  at  tibe  time 
of  the  attestation  of  fhio  witnesses, 
and  was  in  a  situation  from  which  he 
might  have  seen  the  witnesses  sub- 
scribe their  names.  As  in  a  case 
where  the  testator's  carriage  was 
drawn  opposite  the  windows  of  an 
attorney's  office,  in  which  the  vrit> 
nesses  attested  the  will,  this  was 
clearly  determined  to  be  in  the  testa- 
tor's presence.  1  Bro.  99.  [See  Ano- 
driek  v.  Brodriek,  1  P.Wms.  239; 
Dos  V.  Mamifbld,  1  Mau.  &  SeL  296.] 
The  object  of  this  requisition  in  the 
statute  is,  to  prevent  the  testator  and 
the  witnesses  from  being  imposed 
upon  by  the  substitution  of  anoUier 
instrument,  or  a  fU>ricated  wiD. 
Hence  the  attestation  of  a  will  is  void, 
if  at  the  time  the  testator  b  in  a  state 
of  insensibility.  (Doug.  229.)*' 
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regard  to  the  credibility,  or  rather  the  competency,  of  the 
witnesses :  for  they  would  not  allow  any  legatee,  nor  by 
consequence  a  creditor,  where  the  legacies  and  debts  were 
charged  on  the  real  estate,  to  be  a  competent  witness  to  the 
devise,  as  being  too  deeply  concerned  in  interest  not  to  wish 
the  establishment  of  the  will ;  for,  if  it  were  established,  he 
gained  a  security  for  his  legacy  or  debt  from  the  real  estate, 
whereas  otherwise  he  had  no  claim  but  on  the  personal  as- 
sets. This  determination,  however,  alarmed  many  pur- 
chasers and  creditors,  and  threatened  to  shake  most  of  the 
titles  in  the  kingdom  that  depended  on  devises  by  will.  For, 
if  the  will  was  attested  by  a  servant  to  whom  wages  were 
due,  by  the  apothecary  or  attorney  whose  very  attendance 
made  them  creditors,  or  by  the  minister  of  the  parish  who 
had  any  demand  for  tithes  or  ecclesiastical  dues  (and  these 
are  the  persons  most  likely  to  be  present  in  the  testator's  last 
illness)j  and  if,  in  such. case,  the  testator  had  chained  his 
real  estate  with  the  payment  of  his  debts,  the  whole  will,  and 
every  disposition  therein,  so  far  as  related  to  real  property, 
were  held  to  be  utterly  void.  This  occasioned  the  statute 
26  Geo.  11.  c.  6,  which  restored  both  the  competency  and  S5  oeo.  ii.  c.  a. 
the  credit  of  such  legatees,  by  declaring  void  all  legacies  (14) 
given  to  witnesses,  and  thereby  removing  all  possibility  of 
their  interest  affecting  their  testimony.  The  same  statute 
likewise  established  the  competency  of  creditors,  by  direct- 
ing the  testimony  of  all  such  creditors  to  be  admitted,  but 
leaving  their  credit  (like  that  of  all  other  witnesses)  to  be 
considered,  on  a  view  of  all  the  circumstances,  by  the  court 
♦and  jury  before  whom  such  will  shall  be  contested*  And  [  ♦378  ] 
in  a  much  later  case  (p)  the  testimony  of  three  witnesses 
who  were  creditors,  was  held  to  be  sufficiently  credible, 
though  the  land  was  charged  with  the  payment  of  debts ; 
and  the  reasons  given  on  the  former  determination  were  said 
to  be  insufficient  (15). 

(v)  M.  31  Geo.  II. ;  4  Bar.  1. 430. 


(14)  This  extendi  to  devises  of  niky  of  the  testator.  Should  inch 
lands,  and  every  interest  siven  to  the  witness  afterwards  attempt  to  im- 
witnesses. — Ch.  peach  his  own  act|  and  to  prove  that 

(15)  A  person  who  signs  his  name  the  testator  did  not  know  what  he 
as  witness  to  a  will,  hy  this  act  of  was  doing  when  he  made  (what  por- 
attestation,  solemnly  testifies  the  sa-  ported  to  be)  his  will ;  though  such 
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as  the  Aei'r,  of 
tenants  in  fee- 
simple. 


^I^M^^4^      Another  inconyeniehce  was  found   to  attend  this  new 
crflditorsbybond  method  of  convevance  by  devise:  in  that  creditors  by  bond 

or  other  special-  ,  ''   ,  •  /v%  . 

ties,  mav  recover  and  Other  Specialties,  which  affected  the  heiry  provided  he 
iM«,aa  well  had  asscts  by  descent,  were  now  defrauded  of  their  securi* 
ties,  not  having  the  same  remedy  against  the  devisee  of  their 
debtor.  To  obviate  which,  the  statute  3  &  4  W.  &  M.  c 
14,  hath  provided,  that  all  wills  and  testaments,  limitations, 
dispositions,  and  appointments  of  real  estates,  by  tenants  in 
fee-simple,  or  having  power  to  dispose  by  will,  shall  (as 
against  such  creditors  only)  be  deemed  to  be  fraudulent  and 
void  ( 16) :  and  that  such  creditors  may  maintain  their  actions 
jointly  against  both  the  heir  and  the  devisee  (17). 


testimony  will  be  far  indeed  from  oon- 
clusive,  {Hudson's  ease,  Skin.  70; 
Digg^s  ease,  cited  ibid.,)  and  Lord 
Mansfield  held,  that  a  witness  im« 
peaching  his  own  act,  instead  of  find- 
ing credit,  deserved  the  pillory; 
(Walton  T.  Shelley,  1  T.  R.  300; 
Lowe  T.  JoUife,  1 W.  Bla.  366 ;  8,  C. 
1  Dick.  389 ;  GoodtitU  ▼.  Oayton,  4 
Burr.  2225 ;)  yet  Lord  Eldon  held 
that  the  evidence  of  snch  parties  was 
not  to  be  entirely  excluded;  admit- 
ting, however,  that  it  is  to  be  received 
with  the  most  seitipulous  jealousy. 
(Bootle  V.  BhmdeU,  19  Ves.  504 ; 
Howard  y,  Braithwaite,  1  Ves.  &Bea. 
208.)  And  Sir  John  NichoU  has  laid 
it  down  as  a  distinct  rule,  that  no 
fact  stated  by  any  witness  open  to 
such  just  suspicion  can  be  relied  on, 
where  he  is  not  corroborated  by  other 
evidence.  {Kinleside  v.  Harrison,  2 
Phillim.  499;  and  see  Burrowes  v. 
Lock,  lOVes.  474,  with  the  additions 
to  Mr.  Christian's  note  to  the  next 
paragraph.) 

(16)  See  the  statutes  dted  ante, 
in  pp.  260  St  340,  which  provide  more 
effectually  for  the  payment  of  just 
debts. 

(17)  Mr.  Christian  observes,  that 
**  a  devise  to  laiae  a  portion  for 
younger  children  according  to  an 
agreement  before  marriage,  and  a  de* 
vise  for  the  payment  of  debts,  are  ex- 


ceptions in  the  statutes."  [And  they 
still  continue  so,  under  the  recent 
enactments,  it  is  not  necessary,  there- 
fore, that  the  descent  of  the  estate 
should  be  broken.  It  is  enough  if  it 
Kppenr,  upon  the  face  of  the  will,  that 
the  testator  intended  to  break  it.  A 
mere  charge  is  not  indeed  a  leyai  in- 
terest, in  such  case ;  it  is  not  a  demss 
to  any  one :  but  it  is  a  declaration  d 
intention,  upon  which  a  court  of  equity 
will  fasten ;  and  whether  the  descent 
be  broken  or  not,  the  charge  will  con- 
stitute e^tii/o^/e  assets.  (iSA^Aordv. 
Jjuiwidge,  8  Ves.  30 ;  Kidney  v.  Couss- 
maker,  12  Ves.  154  ;  Foley's  ease,  2 
Freem.49;  HungerJordy,Barl,  Ibid, 
p.  121 ;  Hiekson  v.  WUham,  Ibid, 
case  12  in  Append,  to  2nd  edit.)  And 
where  the  testator  has  directed  pay- 
ment of  his  debts  to  be  paid  out  of  the 
"rents  and  profits"  (if  no  words  li- 
miting the  devise,  expressly  or  by 
implication,  to  amuud  profits  be  uaed, 
(Ivy  V.  Gilbert,  2  P.  Wms.  19 ;  MiUs 
V.  Banks,  3  P.  Wms.  7,)  the  estate 
may  be  sold.  (lAngard  v.  Earl  of 
Derby,  1  Br.  311 ;  Ridoml  v.  Earl  ^ 
Plymouth,  2  Atk.  105;  Booile  v. 
BlumdeU,  19  Ves.  528;  S.  C.  1  Meriv. 
233;  jlNonyM.  1  Vem.  104  ;  AUanT. 
Backhouse,  1  Ves.  &  Bea.  75.)  It  has 
also  been  declared  that,  devisees  in 
trust  for  payment  of  debts  need  not 
wait  for  a  decree  of  a  oomt.of  e^ty 
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A  will  of  lands,  made  by  the  permission  and  under  the  The  natoreand 
control  of  these  statutes,  is  considered  by  the  courts  of  law  ^^  of  unds. 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance 
declaring  the  uses  to  which  the  land  shall  be  subject;  with 
this  difference,  that  in  other  conveyances  the  actual  sub^ 
scriptioH  of  the  witnesses  is  not  required  by  law  {w),  though 
it  is  prudent  for  them  so  to  do,  in  older  to  assist  their  me- 

(w)  See  psg.  307,  308. 


for  niring  the  monej ;  but,  without  kntly,  but  forcibly,  by    intestacy : 
that,   may  fairly  raise  it  by  sale  or  {Hindmm  v.  Kertwy,  A  Bum's  EooL 
mortgage   (nnless  where  it  is  directed  L.  91 ;    Bootle  v.  BlundeU,  19  Ves. 
to  be  raised  by  a  perception  of  rents  500 ;   8*  C.  Coop.  138  :)  but  when 
and  profits)  ;  and  the  court  of  Chan-  the  best  endearours  ha^e  been  used 
eery,  if   the  matter    be   afterwards  to  discover,   and  bring  forward  an 
brought  before  it,  will  support  the  attesting  witness;  if  those  endesTours 
transaction.  {Barl  qfBath  ▼.  Bari  qf  are  fruitless,  the  witness  must  be  con- 
Bradford^  2  Ves.  sen.  590.) — Ed.]  sidered  as  dead.    {^Anmnym,  Godbolt, 
*'  The  execution  of  a  will  in  a  court  326  ;   htKetdm  ▼.  JVotcr,  9  Ves.  6  \ 
of  law  is  proved  by  calling  one  of  the  Jtumn  t.  Pameil,  1  Turn.  &  Russ. 
subscribing  witnesses,  who  proves  that  417.)   And  it  is  not  only  when  a  wit- 
the  testator  executed  his  will  by  sign-  ness  is  abroad,  {Wood  t.  Stone,  8  Pr. 
ing  and  sealing  in  his  presence,  and  615,)  that  an  exception  to  the  general 
in  the  presence  of  the  other  two  sub-  rule  of  complete  examination  is  rea« 
scribing  witnesses.     But  if  a  bill  is  sonable :  that  rule  wiU,  in  like  man- 
filed  to  establieh  a  will,  all  the  sub-  ner,  be  relaxed,  if,  owing  to  any  other 
scribing  witnesses  living  must  be  ex-  cause,  one  of  the  witnesses  cannot  be 
amined,  unless  they  are  abroad,  then  made  amenable  to  the  jurisdiction  of 
their  handwriting  must  be  proved,  as  the  court :  (F^  v.  Wood,  1  Atk.  445 : ) 
if  they  were  dead.  5  Ves.  jun.  411.*'  this  last  circumstance,  indeed,  seems 
[See  the  note  to  Lord  Carrmgton  to  afibrd  the  most  substantial  reason 
V.  Payne,  in  1  Hovenden's  SuppL  to  for  a  departure  ftom  the  general  rule; 
Ves.  jun.  Rep.  p.  517,  where  this  sub-  since,  notwithstanding  a  witness  may 
ject  is  discussed  more  at  length,  and  be  abroad,  a  commission  may,  if  ne- 
the  leading  authorities  collected.    It  cessary,    (though  the  proceeding  is 
is  there  observed,  that  the  court  of  inconvenient^  be  sent  out  to  examine 
Chancery  deems  an  heir  entitled  to  him ;  and  an  account  may  be  decreed 
evidence  of  his  ancestor's  sanity  at  in  the  mean  time,  before  the  return 
the  time  of  the  execution  of  his  will,  of  the  commission,    although  there 
(see  note  15  to  this  page,)  from  every  may  not  be  proper    evidence  upon 
one  of  those  whom  the  statute  has  which  the  will  can  be  declared  formally 
placed  round  a  testator  at  such  a  tune  and  finally  proved.     (Fitzherhert  v. 
as  guards  against  fraud.   {Harrie  v.  Fitzherberi,  4  Br.  430  ;    Qrayeom  v. 
Ingledew,  3  P.  Wms.  93 ;    WalUe  v.  Atkineon,  2  Ves.  sen.  460 ;  Wood  v. 
Hodgeon,  2  Atk.  56 ;  Abrmne  v.  TFim-  8Ume,  8  Pr.  615;  BU^eU  v.  Lambert, 
ekup,  1  Russ.  527.)    This  is  not  a  IDick.  337.) 
mere  technical  rule.    The  design  of        [Of  course,  if  one  of  the  witnessea 
this  provision  of  the  statute  was  to  become  insane,  he  must  be  considerad 
prevent  wills  from  being  set  up  wliich  as  if  he  were  dead.  {Bemttt  v.  Tkytor^ 
ought  not ;  and  it  often  operates  si-  2  Ves.  382.)-^Ki>'] 
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mory  when  living,  and  to  supply  their  evidence  when  dead  : 
but  in  devises  of  lands  such  subscription  is  now  abso- 
lutely necessary,  by  statute,  in  order  to  identify  a  convey- 
ance which  in  its  nature  can  never  be  set  up  till  after  the 
death  of  the  devisor.  And  upon  this  notion,  that  a  devise 
affecting  lands  is  merely  a  species  of  conveyance,  is  founded 
this  distinction  between  such  devises  and  testaments  of  per- 
sonal chattels ;  that  the  latter  will  operate  upon  whatever 
the  testator  dies  possessed  of,  the  former  only  upon  such 
real  estates  as  were  his  at  the  time  of  executing  and  pub- 
lishing his  will  (a;)  (18).  Wherefore  no  afteivpurchased 
[  *  379  ]  *lands  will  pass  under  such  devise  (y),  unless,  subsequent 
to  the  purchase  or  contract  {z\  the  devbor  republishes  his 
will  («)  (19)  (20). 

{x)  1  p.  Wms.  575  ;  11  Mod.  148.         {2)  1  Ch.  Cas.  39  ;  2  Ch.  Cas.  144. 
(y)  Moor.  255  ;  11  Mod.  127.  (a)  Salk.  238. 


(18)  Every  devise  of  real  estate  is  the  will  may  stand  good,  without  re- 
deemed jpeei^/  {HiliY.Coekf  IVes.  publication.  {GoodtUie  t.  Otw&y,  1 
€c  Bea.  175  ;  3iihie$  v.  Slater,  8  Yes.  Bos.  &  Poll.  603,  citing  the  leading 
305 ;)  and  being  considered  in  the  case  of  Brvnker  v.  Cook,  1 1  Mod. 
natnreof  an  appointment  of  particular  128.)  And  eren  though  a  testator 
lands  to  the  deriseei  it  has  been  held  was  disseised,  at  the  time  of  making 
a  necessary  consequence  of  this  prin-  his  will,  of  lands  thereby  densed, 
ciple,  (whether  the  principle  itself  be  still,  if  he  be  remitted  before  his 
wise  or  not — a  question  which,  whilst  death,  it  should  seem  that  the  devise 
this  note  u  going  through  the  press,  would  be  good ;  for,  if  re-entry,  ac- 
is  under  the  consideration  of  par-  cording  to  the  language  of  aU  the 
liament,)  that  no  man  can  legally  cases  and  text  books,  has  relaCion  io 
devise  lands  to  which  he  has  not  a  aii  mtenis  andjmrpo»et  to  the  time  of 
legal  title  at  the  date  of  the  appoint-  the  disseisin,  and  the  disseisee  when 
ment  and  of  his  death ;  nor  can  such  remitted,  is  held  to  have  had  posses- 
a  devise  be  held  good  in  equity,  where  sion  ab  initio,  (Monktim  v.  PatMey,  2 
the  equitable  title  at  lea^  was  not  in  Lord  Raym.  977,)  then,  a  iriU  of 
the  devisor  at  the  first  of  those  pe-  lands,  notwithstanding  it  was  executed 
nods,  and  the  same  estate,  whether  when  the  devisor  had  only/tw  ad  remtj 
clothed  or  not  with  the  Iq^  title,  not  m  re,  may  operate  as  a  good  de- 
continued  in  him  up  to  his  death:  vise.  (Attorney  General  v.  F^or,  8 
(Norwood  V.  Goodright,  Cowp.  90 ;  Yes.  282.)  That,  as  a  general  rale, 
^otrev.JBar/Zterfmoiifil,  7Yes.  147;  subject  to  some  qualifications  there 
Roee  V.  Comfnghame,  11  Yes.  554 ;  stated,  a  devise  becomes  inoperative 
Bradendl  y,  Boughtm,  2Atk.  2720  if  the  tesUtor  conveys  the  devised 
witii  this  quslification,  however :— it  lands  away  after  he  has  made  his  win, 
is  possible  for  the  estate  to  have  been  notwithstanding  he  may  take  back  the 
devested  by  disseisin,  in  the  time  in-  very  same  estate  in  those  lands,  see 
tervening  between  the  date  of  the  will  aate,  p.  376,  note, 
and  the  testator's  death,  and  yet,  (the  (19)  A  oodidl  duly  executed,  and 
disseisin  being  purged  by  re-entry,)  attested  by  three  witnesses,  if  siieh 
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We  have  now  considered  the  several  species  of  common  The  geneni 

*  rules  for  the 

assurances,  whereby  a  title  to  lands  and  tenements  may  be  ^°^J|||^^%^ 


codicil  clearly  refer  to,  and  adopt,  a 
previous  unattested  will,  amounts  to 
a  re-execution  and  re-publication  of 
that  will :  and  a  devise  of  land  by  the 
unattested  will,   which,   if   it   stood 
alone,  would  be  inoperative  as  to  real 
estate,  will  be  made  good  by  the  co- 
dicU.  (De  Bathe  v.  Lord  Fmgal,  16 
Yes.  168.)    Whatever  objections  this 
doctrine  of  constructive  re-publication 
may  be  open  to,  it  is  a  point  now 
clearly  established,    that,  as   a  ge- 
neral rule,  a    codicil  duly  attested 
does  amount  to  such  re-publication. 
{Hfdme  v.  Heygate,  1  Meriv.  294.) 
It  is  equally  clear,  that  a  re-publica- 
tion of  a  will  makes  the  will  speak  as 
of  the  time  of  such  re-publication; 
{Long  V.  Aldred,   3  Addams,  51;) 
and,   consequently,  that  lands  pur- 
chased in  the  interval  between  the 
first  making  of  the  will  and  its  repub- 
lication, may  pass  under  a  general  de- 
Tise  contained  in  the  will :  but,  where 
the  will  contains  a  particular  descrip- 
tion of  the  lands  thereby  devised,  no 
subsequent  will  can  apply  to  lands  pur- 
chased after  the  making  of  the  will ; 
for,  the  particular  description  given  in 
the  will  must  defeat  anymore  extended 
eifect  of  the  re-publication.     (Heglin 
T.  Heylinf  Cowp.  132.)     Other  cir- 
cumstances besides  those  of  locality, 
in  the  description  of  the  lands  devised, 
are  sufficient  to  control  the  effect  and 
operation  of  a  codicil :  thus,  for  in- 
stance, a  codicil  confirming  the  bene- 
ficial interests  given  in  the  testator's 
lands  by  hu  will,  but  appointing  new 
trustees  to  whom  he  devises  the  legal 
estate  in  his  "  said**  lands,  may  ex- 
clude the  ordinary  operation  of  a  re- 
publication, and  prevent  lands  purchas- 
ed after  the  date  of  the  wUl  from  pass- 
ing by  such  devise.  (Bawee  v.  Bowee, 
as  determined  on  appeal  in  Dom.  Proc. 
2  Bos.  &  Pull.  506.)    But,  where  no 
special  intention  to  the  contrary  ap- 


pears, the  effect  of  a  codicil  per  $et  snd 
independently  of  any  intention,  is,  to 
bring  down  the  wiU  to  the  date  of  the 
codicil,  making  the  wiU  speak  as  of  that 
date.  (Goodtitle  v.  Meredith,  2  Man. 
&  Sel.  14  ;  Pigott  v.  Waller,  7  Yes. 
123.)  And  though  the  codicil  relate 
(as  it  did  in  the  case  otPigottv,  Waller, 
just  cited)  only  to  personalty ;  yet,  if  it 
be  executed  by  three  witnesses,  it  re- 
publishes a  previous  devise  of  land. 
(Rogerev,  Brouming  ^  Pittie,  1  Ad- 
dams, 37.)  It  should  be  observed,  thata 
republication  ingeneral  terms,  where- 
by a  man  ratifies  and  confirms  his  will, 
ratifies  and  confirms  it  with  every  eodU 
eil  which  has  been  added  to  it ;  and 
when  by  any  codicil  the  will  has  been  in 
part  revoked,  the  mere  re-publication 
of  the  will  does  not  set  up  again  any 
giftwhichhasbeen  so  revoked.  (CVtw- 
bie  V.  M*Doual,  4  Yes.  616 ;  Monek 
T.  Lord  Monek,  1  Ball  &  Beat.  306; 
Izard  V.  Huretf  2  Freem.  224 ;  Drmi- 
water  v.  Falcontr,  2  Yes.  sen.  626.) 

As  lands  which,  at  the  time,  have 
been  contracted  for  by,  but  not  actually 
conveyed  to,  a  testator,  will  pass  under 
a  general  devise  of  his  estates;  {Capel 
V.  Girdler,  9  Yes.  500 ;  Broome  v. 
Monek,  10  Yes.  605  ;)  it  follows,  from 
the  principles  already  stated,  that  any 
lands  forwhich  the  testator  has  entered 
into  a  valid  contract  before  he  re-pub- 
lishes his  will,  must,  unless  a  special 
intent  to  the  contrary  appear,  pass 
under  bis  said  will.  {Giheon  v.  Lord 
Montfort,  1  Yes.  sen.  494.) 

(20)  Mr.  Christian  observes,  that 
*'  if  an  estate  is  given  to  A.  and  his 
heirs,  or  to  A.  and  the  heirs  of  his 
body,  or  any  interest  whatever  to  A., 
and  A.  dies  before  the  testator,  the 
devise  is  lapsed  and  void,  and  the 
heirs  of  A.  can  claim  no  benefit  from 
the  devise.  {WMte  v.  White,  6  T.  R. 
518  ;  1  Bro.  219  ;  Doug.  330.)*' 
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1.  It  must  be  fa- 
vourable and 
reasonable,  and 
according  to 
common  under- 
standing, and 
the  intent  of  the 
parties. 


2.  Where  there 
is  no  ambiguity 
in  the  language, 
no  intendment 
can  be  made  con- 
trary thereto ; 
but,  where  the 
inieniion  is  clear, 
the  strict  sense 
of  the  words  used 
need  not  be  con- 
sidered. 

Bad  grammar 
or  false  Latin 
will  not  Titiate 
a  deed. 


3.  The  construc- 
tion must  be 
upon  the  entire 
deed,  and  not 
upon  disjointed 
parts  of  it. 

[  •380  ] 


4.  The  deed 
must  be  taken 
most  strongly 
against  the 
maker,  and  in 
fkvour  of  the 
other  party. 
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transferred  and  conveyed  from  one  man  to  another.  But 
before  we  conclude  this  head,  it  may  not  be  improper  to 
take  notice  of  a  few  general  rules  and  maxims,  which  have 
been  laid  down  by  courts  of  justice  for  the  construction  and 
exposition  of  them  all.    These  are, 

1 .  That  the  construction  be  fcBOCwrdkUj  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of 
law  will  admit  (6).  For  the  maxims  of  law  are,  that  ^'  verba 
*^  intentioni  debent  inservire ;"  and  "  benigne  interpretamur 
**charta8  propter  nrnpliciiaiem  laieamm"  And  therefore 
the  construction  most  also  be  reasonable,  and  agreeable  to 
common  understanding  (c). 

2.  That  quoties  in  verbis  nulla  est  anJngttitas,  ibi  nulla 
expositio  contra  verba  fienda  est  (d):  but  that  where  the 
intention  is  clear,  too  minute  a  stress  be  not  laid  on  the 
strict  and  precise  signification  of  words;  nam  qui  Jueret  in 
litera,  hceret  in  cortice.  Therefore,  by  a  grant  of  a  remain- 
der a  reversion  may  well  pass,  and  e  converso^e).  And 
another  maxim  of  law  is,  that  **  mala  grammatica  non  vitiat 
chartam  ;*'  neither  false  English  nor  bad  Latin  will  destroy 
a  deed  (/).  Which,  perhaps,  a  classical  critic  may  think 
to  be  no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it  *'  Nam  ex  an- 
'^  tecedentibus  et  consequentibtis  fit  optima  interpretation'  (g). 
And  ^therefore  that  every  part  of  it  be  (if  possible)  made  to 
take  effect :  and  no  word  but  what  may  operate  in  some 
shape  or  other  (h).  ''  Nam  verba  debent  intelligi  cum 
**  effectUf  ut  res  magis  valeat  quam  pereaV^  (t)* 

4.  That  the  deed  be  taken  most  strongly  against  him  that 
is  the  agent  or  contractor,  and  in  favour  of  the  other  party. 
'*  Verba  fortius  accipiuntur  contra  proferentem  J*  As,  if 
tenant  in  fee-simple  grants  to  any  one  an  estate  for  life, 
generally,  it  shall  be  construed  an  estate  for  the  life  of 
the  grantee  (j).  For  the  principle  of  self-preservation  will 
make  men  sufficiently  careful  not  to  prejudice  their  own 


(6)  And.  60. 

(e)  1  BulBtr.  175 ;  Hob.  304. 
(d)  2  Saund.  157. 
(ff)  Hob.  27. 

(/)  10  Hop.  133  ;   Co.  Utt.  223 ; 
2  Sbow.  334. 


(7)  1      Balstr.  101. 

(A)  1  P.  Wms.  457. 

(0  Flowd.  156. 

CO  Go.  litt  42,  [«nd 
121.] 


see  mnt€t  p. 
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interest  by  the  too  extensive  meaning  of  their  words; 
and  hereby  all  manner  of  deceit  in  any  grant  is. avoided; 
for  men  would  always  affect  ambiguous  and  intricate  ex- 
pressions, provided  they  were  afterwards  at  liberty  to  put 
their  own  constntction  upon  them.  But  here  a  distinction  Distinction  be. 
must  be  taken  between  an  indenture  and  a  deed-poll :  for  the  timTand  dMds. 
words  of  an  indenture,  executed  by  both  parties,  are  to  be  ^ 
considered  as  the  words  of  them  both ;  for,  though  deliver^ 
ed  as  the  words  of  one  party,  yet  they  are  not  his  words 
only,  because  the  other  party  hath  given  his  consent  to  every 
one  of  them.  But  in  a  deed-poll,  executed  only  by  the 
grantor,  they  are  the  words  of  the  grantor  only,  and  shall 
be  taken  most  strongly  against  him  (A).  And,  in  general, 
this  rule,  being  a  rule  of  some  strictness  and  rigour,  is  the 
last  to  be  resorted  to ;  and  is  never  to  be  relied  upon,  but 
where  all  other  rules  of  exposition  fail  (/  )• 

5.  That,  if  the  words  will  bear  two  senses,  one  agreeable  5.  if  the  wonii 
to,  and  another  against  law,  that  sense  be  preferred  which  senMs.  one 
is  most  agreeable  thereto  (m).    As,  if  tenant  in  tail  lets  a  tSe  other  agvinst 
lease  to  have  and  to  hold  during  life  generally,  it  shall  be  wiu  be  preferred, 
construed  to  be  a  lease  for  his  own  life  only,  for  that  stands 
with  the  law ;  and  not  for  the  life  of  the  lessee,  which  is 
beyond  his  power  to  grant. 

*6.  That,  in  a  deed,  if  there  be  two  causes  so  totally  ?•  in  ^ee^,  if 
repugnant  to  each  other  that  they  cannot  stand  together,  clauses  totally 
the  first  shall  be  received  and  the    latter  rejected  (n) :  «u:h  other,  the 

_         ..,./T»i»  -Hi*!  f  1  last  shall  be  ro- 

wherem  it  diners  from  a  will ;  for  there,  of  two  such  repug-  {f^^^*  ^ ^^"•' 
nant  clauses,  the  latter  shall  stand  (o).    Which  is  owing  to   r  #301  i 
the  different  natures  of  the  two  instruments ;  for  the  fii-st 
deed  and  the  last  will  are  always  most  available  in  law  (21). 


(*)  Co.  Litt.  134. 

(0  Bacon's  Elem.  c.  3. 

(m)  Co.  Litt.  42. 


(«)  Hardr.  94. 
(o)  Co.  liitt.  112. 


(21)  Mr.  Christian  observes,  that 
'*  SQch  was  beld  to  be  the  law  in  the 
time  of  Lord  Coke ;  bat  now,  where 
the  same  estate  is  given  by  the  testa- 
tor  to  two  persons  in  different  parts 
of  the  will,  they  are  construed  to  taike 
the  estate  as  joint-tenants,  or  tenants 
In  common,  according  to  the  lindta- 
tioDs  of  the  estates  and  interests  de- 
vised.    (3  Atk.  493 ;  Harg.  Co.  Litt. 


if* 


112  b.)' 

[Nothing  is  better  established,  as  a 
general  rule,  than  that  effect  ought  to 
be  given  to  every  word  of  a  will:  (Cb/- 
MtT,  Lawrei%c§t  IVes.  jun.270;  Oray 
V.  3fhmethorpe,  3  Yes.  105  :)  but,  if 
two  parts  of  a  will  are  totally  xrrecon- 
dleable,  it  was  Lord  Alvanley's  re- 
peatedly expressed  opinion,  that  the 
latter  ought  to  prewil ;  and  that  iht 
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Yet  in  both  cases  we  should  rather  attempt  to  reconcile 
them  ( p), 

7.  That  a  devise  be  most  favourably  expounded  (22),  to 
pursue  if  possible  the  will  of  the  devisor,  who  for  want  of 
advice  or  learning  may  have  omitted  the  legal  or  proper 
phrases.  And  therefore  many  times  the  law  dispenses  with 
the  want  of  words  in  devises,  that  are  absolutely  requisite 
in  all  other  instruments.  Thus,  a  fee  may  be  conveyed  with- 
out words  of  inheritance  (q);  and  an  estate-tail  without 
words  of  procreation  (r)  (23).    By  a  will  also  an  estate  may 

(p)  Cro.  Elix.  420 ;  1  Vera.  30.  (r)  See  pag.  115. 

(q)  See  psg.  108. 


subfiequent  words  most  be  taken  as  an 
indication  of  a  subsequent  intention. 
{CotuimUmer.  ConitmUime,SVeB.  102; 
8im$  V.  Doughty r  5  Yes.  247  ;  HilfoiH 
▼.  Awdrey,  5  Yes.  467.)  This  rule, 
however,  was  restricted  by  the  learned 
lord  to  those  cases  onlj,  where  two 
parts  of  a  wiU  are  totally  inconsistent, 
so  that  it  is  impossible  for  them  to  co- 
incide :  (and  see  Jonet  ▼.  Colbeei,  8 
Yes.  42;  Ga//aiiJY.i>oiuir(f,  ISwanst. 
163 :)  in  aU  other  cases,  as  there  can 
be  no  will  at  all  previous  to  execution, 
the  testator  must  be  understood  to 
have  contemplated  every  part  as  tak- 
ing effect  at  one  and  the  same  time. 
(Langkam  v.  San^ord^  2  Meriv.  11, 
22.)— Ed.] 

(22)  See  anie^  p.  108,  note. 

(23)  Mr.  Christian  observes,  that 
'*  in  the  celebrated  case  of  Perrin  v. 
Blake,  the  question  was  this,  fHi. 
whether  the  manifest  intention  of  the 
testator  to  give  to  the  first  taker  an 
estate  for  life  only  ought  to  prevaU, 
or  that  he  should  have  an  estate-taU, 
from  the  construction  which  would 
have  clearly  been  put  upon  the  same 
words,  if  they  had  been  used  in  a  deed. 

'  *  Where  technical  phrases  and  terms 
of  art  are  used  alone  by  a  testator,  it  is 
lair  to  presume  that  he  knew  their  arti- 
ficial import  and  signification,  and  that 
such  was  his  wiU  and  intention ;  but 
where  he  happens  to  introduce  them, 
and  at  the  same  time  in  effect  declares 


that  I  do  not  intend  what  conveyan- 
cers understand  by  these  words,  but 
my  intention  is  to  dispose  of  my  es- 
tate directly  contrary  to  the  construc- 
tion generally  put  upon  them ;  sorely 
courts  of  justice  are,  or  ought  to  be, 
as  much  at  liberty,  or  rather  under  an 
obligation,  to  effectuate  that  intention 
as  far  as  the  law  will  admit,  as  if  he 
had  expressed  it  in  the  most  apt  and 
appropriate  language.  (1  Bl.  Rep. 
672;  4  Burr.  2579;  Doug,  329; 
Feame,  113;  Harg.  Tracts,  351, 
490.)" 

[It  is  a  sound  general  rule,  that  the 
words  made  use  of  by  a  testator  are  to 
be  interpreted  according  to  their  legal 
effect  and  operation,  unless  it  clearly 
appear  that  he  intended  to  use  them  in 
a  different  sense :  {TheliuiOHT.Wbod' 
ford,  4  Yes.  329  ;  HoUoway  v.  Hoito. 
way,  5  Yes.  401  ;  Deane  v.  7W#,  9 
Yes.  152 ;  Perry  v.  Wooda,  3  Tes. 
206;  Attorney  General  v.  Vigor,  8 
Yes.  294  ;  Churchy. Munday,  15  Ves. 
406 :)  but,  it  would  be  a  manifest  per- 
version of  this  rule  of  constractioa,  if 
it  were  applied  without  the  qualifica- 
tions by  which  it  ought  to  be  restrict- 
ed :  no  court  will  entrap  a  testator  in 
words,  not  allowing  him  to  explain 
them.  {Croney,  Odell,  1  Ball  &  Beat. 
472,480;  Loveacreey,  BUgkt,  Cowp. 
355 ;  Beauman  v.  Stock,  2  BaU  & 
Beat.  413.)— £x>.] 
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pass  by  mere  implicdtkm,  without  any  expfedd  wordi»  to 
direct  its  course*  Afi,  where  a  man  devises  lands  to  his 
heir-ai^Iaw,  after  the  death  of  his  wife  i  here,  thongh  no 
estate  is  given  to  the  wife  in  express  terms^  yet  she  shall 
have  an  estate  for  life  by  implication  (s) ;  for  the  intent  of 
the  testator  is  clearly  to  postpone  the  heir  till  after  her 
death ;  and^  if  she  does  not  take  it,  nobody  else  can  (24). 
So,  also,  where  a  devise  is  of  black-acre  to  A.  and  of  white- 
acre  to  B.  in  tail,  and  if  they  both  die  without  issne^  then 
to  C.  in  fee ;  here  A.  and  B.  h^ve cross  remaindersby  implt- 
cation^  and  6n  the  ftiilore  of  cither's  issue,  the  other  or  his 
issue  shall  take  the  whole  ^  and  C/s  remainder  over  shall 
be  postponed  till  the  issoe  of  both  shall  fail  (t).  But,  io 
avoid  confttsfon,  no  sncli  cross  remainders  are  allowed  be- 
tween more  than  two  devisees  (u)  (25) :    and,  in  general, 


(#)  H.  13  H«B,  VII.  17  V  I  Ventr. 
376. 

{t)  Freem.  4d4. 


(«)  Crtf.  Jm,  6S5;    1  Veatr.  224  ; 

2  Show.  139. 


(24)  But  it  hta  been  thought,  that, 
if  it  k  gitea  to  a  Btrmager  after  the 
wife's  death,  the  deriae  raioes  no  im-* 
plication  in  fayoor  of  the  wife,  for  it 
may  descend  to  the  heir  daring  the 
Itfe  of  the  wife,  which  possibly  may 
facte  been  the  tcatator'a  inteotioii* 
(Cro.  Jac.  75.) — Ch. 

[And  see,  to  the  same  effect,  Vpton 
V.  Lord  Ferrerf,  5  Ves.  806 ;  and 
^twlhner  v.  PawlkneTf  1  Tern.  22,  with 
the  tnthorltiet  eited  in  Mr.  Raithby's 
note  thereto*  It  ia,  iftdced,  quite  an 
unquestionable  nUe,  that  plain  words 
of  gift  to  some  person  capable  of  tak- 
ing, or  words  of  necessary  implication, 
are  required  to  disinherit  an  heir-at- 
law.  {Berry  r.  CW^,  11  Ves.  92  ; 
Treg<mwttt  r.  Sifdenhamt  3  Dow,  21 0 ; 
Qardiufr  t.  Sheldtfn,  Vatigh.  2(92.) — 

(25)  Mr.  Christiait  observer,  that 
'*  the  contrary  haa  for  some  time  been 
follf  estabSshed ;  aird  this  has  been 
IM  down  by  Lord  Mandield  an  a  ge- 
neral rule,  viz.  wherever  cross  re- 
mainders are  to  be  raised  between  two 

VOL.    II. 


and  no  more,  the  farourable  presump- 
tion is  in  support  of  cross  remainders: 
wheM  between  more  than  two,  the 
presumption  is  against  them ;  but  the 
intention  of  the  testator  may  defeat 
the  preemption  in  either  case." 
[Cowp.  780,  797.'i 

*'  In  a  ease  where  cross  remainders 
were  created  by  a  deed,  Lord-Kenyon 
declared,  that  '  no  technical  precise 
'  form  of  Words  is  necessary  to  create 
'  cross  remainders,  though  in  the  ver- 
*  boseness  of  conyeyanoers  an  abund- 
'  ance  of  words  is  generally  introduced 
'  in  deeds  for  this  purpose/  (5 1*.  R: 
431.)  But  cross  remainders  cannot  be 
created  in  a  deed,  as  in  a  will,  by  im- 
plication, not  even  where  the  ultimate 
limitation  is  given  '  in  default  of  bXL 
such  issue,'  which  words  would  pro- 
bably create  cross  remainders  amongst 
any  number  !n  a  will.  (5  T.  R.  521 ; 
I  East,  416.) 

'*  In  a  win  there  may  be  cross  re- 
mainders amongst  any  number  by  hn- 
plication,  where  it  is  the  manifest  }n- 
tentlon  of  the  testator,  though  he  has 
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where  any  implications  are  allowed,  they  must  be  such  as 
[  *  382  ]  are  necessary  (or  at  least  highly  ^probable)  and  not  merely 
possible  implications  {w)  (26).  And  herein  there  is  no  dis- 
tinction between  the  rules  of  law  and  of  equity  ;  for  the  will^ 
being  considered  in  both  courts  in  the  light- of  a  limitation 
of  uses  {x)^  is  construed  in  each  with  equal  favour  and  be- 
nignity, and  expounded  rather  on  its  own  particular  circum- 
stances, than  by  any  general  rules  of  positive  law. 

And  thus  we  have  taken  a  transient  view,  in  this  and  the 
three  preceding  chapters,  of  a  very  large  and  diffusive  sub- 
ject, the  doctrine  of  common  assurances  :  which  concludes 
our  observations  on  the  title  to  things  real,  or  the  means  by 
which  they  may  be  reciprocally  lost  and  acquired.  We  have 
before  considered  the  estates  which  may  be  had  in  them, 
with  regard  to  their  duration  or  quantity  of  interest,  the 
time  of  their  enjoyment,  and  the  number  and  connexions  of 
the  persons  entitled  to  hold  them :  we  have  examined  the 
tenures,  both  ancient  and  modem,  whereby  those  estates 
have  been,  and  are  now,  holden:  and  have  distinguished 
the  object  of  all  these  inquiries^  namely,  things  real,  into 
the  corporeal  or  substantial,  and  incorporeal  or  ideal  kind; 
and  have  thus  considered  the  rights  of  real  property  in  every 
light  wherein  they  are  contemplated  by  the  laws  of  England. 
A  system  of  laws  that  differs  much  from  every  other  sys- 
tem, except  those  of  the  same  feodal  origin,  in  its  notions 
and  regulations  of  landed  estates;  and  which  therefore 
could  in  this  particular  be  very  seldom  compared  with 
any  other. 

The  subject  which  has  thus  employed  our  attention  is 
of  very  extensive  use,  and  of  as  extensive  variety.  And 
yet,  I  am  afraid,  it  has  afforded  the  student  less  amusement 


(w)  Vaogh.  262. 


(x)  FiUg.  236 ;  11  Mod.  153. 


given  the  estates  to  there^ective  heirs 
of  their  bodies.     (2  East,  36.)*' 

(26)  No  implication,  unquestion- 
ably, ought  to  rest  on  mere  conjecture, 
{Cave  V.  Hoiford,  3  Ves.  676,)  but 
neither  is  it  required  that  everj  infer- 
ence should  have  the  force  of  a  mathe- 
matical demonstration,  and  be  abso- 
lutely irresistible ;  and  it  has  been 
held  enough  if  the  whole  circumstan- 


ces, taken  together,  afford  such  an 
inference  as  leaves  no  doubt  in  the 
mind  of  the  judge  who  has  to  decide ; 
provided  the  question  is  not  of  a  nature 
to  exclude  all  implication.  {Sarify  v. 
Harle,5  Ves.  546 ;  BootU  v.  BhmdtU, 
1 9  Ves.  517;  Gittmaj.  Sieeie,  1  Swaiut. 
28;  Wilkuuan Y.Adam,  iye8.&Bca. 
.466.) 
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and  pleasure  in  the  pursuit,  than  the  matters  discussed  in 
the  preceding  volume.  To  say  the  truth,  the  vast  altera- 
tions which  the  doctrine  of  real  property  has  undergone 
from  the  conquest  to  the  present  time ;  the  infinite  deter- 
minations upon  points  that  continually  arise,  and  which 
have  been  heaped  one  upon  another  for  a  course  of  seven 
centuries,  without  any  order  or  ^method ;  and  the  multipli-  [  *  383  ] 
city  of  acts  of  parliament  which  have  amended,  or  some- 
times only  altered,  the  common  law ;  these  causes  have 
made  the  study  of  this  branch  of  our  national  jurisprudence 
a  little  perplexed  and  intricate.  It  hath  been  my  endea- 
vour principally  to  select  such  parts  of  it  as  were  of  the 
most  general  use,  where  the  principles  were  the  most  sim- 
ple, the  reasons  of  them  the  most  obvious,  and  the  practice 
the  least  embarrassed.  Yet  I  cannot  presume  that  I  have 
always  been  thoroughly  intelligible  to  such  of  my  readers  as 
were  before  strangers  even  to  the  very  terms  of  art,  which  I 
have  been  obliged  to  make  use  of;  though,  whenever  those 
have  first  occurred,  I  have  generally  attempted  a  short  ex- 
plication of  their  meaning.  These  are  indeed  the  more 
numerous,  on  account  of  the  different  languages  which  our 
law  has  at  different  periods  been  taught  to  speak ;  the  diffi- 
culty arising  from  which  will  insensibly  diminish  by  use  and 
familiar  acquaintance.  And  therefore  I  shall  close  this 
branch  of  our  inquiries  with  the  words  of  Sir  Edward 
Coke  (y) :  '^  Albeit  the  student  shall  not  at  any  one  day,  do 
^  what  he  can,  reach  to  the  full  meaning  of  all  that  is  here 
^  laid  down,  yet  let  him  no  way  discourage  himself  but 
"  proceed :  for  on  some  other  day,  in  some  other  place,*'  (or 
perhaps  upon  a  second  perusal  of  the  same,)  '^  his  doubts 
will  be  probably  removed.*' 

(y)  Proeme  to  1  Inst. 


a 
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CHAPTER  XXIV. 


OF  THINGS  PERSONAL. 


or  things  per-     Undbr  the  name  of  thing^i  peraomU  art  iacloded  all  sorts  of 


■onal, 


things  moveable f  which  may  attend  a  man's  person  wherever 
he  goea ;  and  therefore,  being  only  the  objects  of  the  law 
while  they  remain  within  the  limits  of  its  juriadictiony  sod 
being  also  of  a  peruduible  quality,  are  not  esteemed  of  so 
high  a  nature,  nor  paid  so  much  regard  to  by  the  law,  8& 
things  that  are  in  their  nature  more  permanent  and  im- 
moveable,  as  lands  and  homses,  and  the  profits  issuing  there- 
out. These,  being  constantly  within  the  readi,  and  under 
the  protection  of  the  law,  were  the  principal  &voucites  of 
our  first  legislators  :  who  took  all  imaginable  care  in  ascer- 
taining the  rights,  and  directing  the  disposition,  of  such  pro* 
perty  as  they  imagined  to  be  lasting,  and  which  would  an* 
swer  to  posterity  the  trouble  and  pains  that  their  ancestor 
employed  about  them :  but  at  the  same  time  entertained 
a  v^  low  and  contemptuous  opinion  of  all  personal  estate, 
which  they  regarded  as  only  a  transient  commodity.  The 
amount  of  it,  indeed,  was  comparatively  very  trifling  during 
the  scarcity  of  money  and  the  ignorance  of  luxurious  refine- 
ments which  prevailed  in  the  feodal  ages.  Hence  it  was, 
that  a  tax  of  the  fifteenth,  tenth,  or  sometimes  a  much  larger 
proportion,  of  all  the  moveables  of  the  subject,  was  fre- 
quently laid  without  scruple,  and  is  mentioned  with  much 
unconcern  by  our  ancient  historians,  though  now  it  would 
justly  alarm  our  opulent  merchants  and  stock-holders.  And 
[  •  386  ]  *hence,  likewise,  may  be  derived  the  frequent  forfeitures 
inflicted  by  the  common  law,  of  all  a  man's  goods  and 
chattels,  for  misbehaviours  and  inadvertencies  that  at  pre- 
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sent  bardiy  seem  to  deserve  so  severe  a  puiushmeni.    Our 
aacient  law-^books,  which  are  founded  upon  the  feodal  pn>- 
visionsy  do  not  therefore  often  condescend  to  regulate  this 
species  of  property.     There  is  not  a  chapter  in  Britton  or 
the  Mirroir,  that  can  fairly  be  referred  to  this  head ;  and  the 
little  that  is  to  be  found  in  Glanrily  Bracton,  and  Fleta^ 
seems  principally  borrowed  from  the  civilians.     But,  of  later 
years,  since  the  introdoetion  and  extension  of  trade  and 
commerce,  which  are  entirely  occupied  in  this  species  of 
property,  and  have  greatly  augmented  its  quantity  and  of 
course  its  value,  we  have  learned  to  concave  different  ideas 
of  it.     Our  eonrts  now  regard  a  man's  personalty  in  a  light 
nearly,  if  not  quite,  equal  to  his  realty :  and  have  adopted 
a  more  enlarged  and  less  technical  mode  of  considering  the 
one  than  the  other ;  frequently  drawn  from  the  rules  which 
they  found  already  established  by  the  Roman  law,  where- 
ever  those  rules  appeared  to  be  well-grounded  and  apposite 
to  the  case  in  question,  but  principally  from  reason  and  con- 
venience, adapted  to  the  circumstances  of  the  times ;  pre- 
serving withal  a  due  regard  to  ancient  usages,  and  a  certain 
feodal  tincture,  which  is  still  to  be  found  in  some  branches 
of  personal  property. 

But  things  personal,   by  our  law,  do  not  only  include  a*  to  what  the 
things  moveable f  but  also  something  more  (1) :  the  whole  of  sonaity.    ^' 
which  is  comprehended  under  the  general  name  of  ehattelsy 
^hich,  8ir  Edward  Coke  says  (a),  is  a  French  word  signi- 
fying goods.    The  appellation  is  in  truth  derived  from  the 
technical  Latin  word  catalla;    which   primarily  signified 
only  beasts  of  husbandry,  or  (as  we  still  call  them)  cattle^ 
but  in  its  secondary  sense  was  applied  to  all  moveables  in 
general  (6).     In   the  grand  coustumier  of  Normandy  (c),  a 
chattel  is  described  as  a  mere  moveable,  but  at  the  same  time 
it  is  set  in  opposition  to  a  fief  or  feud  :  so  that,  not  •only   [  *  386  ] 
goods,  but  whatever  was  not  a  feud,  were  accounted  chat- 
tels.    And  it  is  in  this  latter,  more  extended,  negative  sense, 
that  our  law  adopts  it ;  the  idea  of  goods,  or  moveables 
only,  being  not  sufficiently  comprehensive  to  take  in  every 

(a)  1  Inst.  118.  (b)  Dnfreine,  II.  409.  (c)  C.  87. 


(1)  See  ofi/f,  p.  l^f  note. 
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Chattels  are  of 
two  kinds— 


1.  Chattels  real. 
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thing  that  the  law  considers  as  a  chattel  interest.  For 
since,  as  the  commentator  on  the  cou8tumier{d)  obseryes, 
there  are  two  requisites  to  make  a  fief  or  heritage,  duration 
as  to  time,  and  immobility  with  regard  to  place ;  whatever 
wants  either  of  these  qualities  is  not,  according  to  the  Nor- 
mans, an  heritage  or  fief;  or,  according  to  us,  is  not  a  real 
estate :  the  consequence  of  which,  in  both  laws  is,  that  it 
must  be  a  personal  estate,  or  chattel. 

Chattels,  therefore,  are  distributed  by  the  law  into  two 
kinds ;  chattels  realf  and  chattels  per9onal  (e). 

1.  Chattels  realy  saith  Sir  Edward  Coke  (/),  are  such  as 
concern,  or  savour  of,  the  realty;  as,  terms  for  years  of 
land,  wardships  in  chivalry  (while  the  military  tenures 
subsisted),  the  next  presentation  to  a  church,  estates  by 
statute-merchant,  statute-staple,  elegit^  or  the  like  ;  of  all 
which  we  have  already  spoken.  And  these  are  called  real 
chattels,  as  being  interests  issuing  out  of,  or  annexed  to, 
real  estates :  of  which  they  have  one  quality,  viz.  immobility, 
which  denominates  them  real;  but  want  the  other,  viz.  a 
sufficient,  legal  indeterminate  duration :  and  this  want  it  is, 
that  constitutes  them  chattels  (2).  The  utmost  period  for 
which  they  can  last,  is  fixed  and  determinate,  either  for  such 
a  space  of  time  certain,  or  till  such  a  particular  sum  of  money 
be  raised  out  of  such  a  particular  income :  so  that  they  are 
not  equal  in  the  eye  of  the  law  to  the  lowest  estate  of 
freehold,  a  lease  for  another's  life :  their  tenants  were  con* 
sidered  upon  feodal  principles,  as  merely  bailiffs  or  farmers ; 
and  the  tenant  of  the  freehold  might  at  any  time  have  de- 
stroyed their  interest,  till  the  reign  of  Henry  VIII.  {g)  (3). 
A  fi^ehold,  which  alone  is  a  real  estate,  and  seems  (as  has 


(d)  B  eomriendnHt  quUfiut  non  mo- 
uuable  et  de  durte  «  tousiaun.  fol. 
107  a. 

(«)  So  toO|  in  the  Norman  law,  Ca- 
tetup9ontmeuble9€titmMiubie»:  Heom- 
me  tfrait  met^Ui  9oni  ^tct  tratuporter 
te  pewenti  et  emuivir  le  eorpe ;  tm- 


meuklee  eont  ehoeee  qui  me  pewtetU 
emvir  le  eorpMt  nt  eeire  trwuporUee^ 
et  tout  ce  qui  n*ett  point  eu  keriioffe, 
LL.  Will.  Nothi,  c.  4,  cqumI  Dnlresne, 
U.  409. 

(/)  1  Inst.  118. 

(ff)  See  p.  142. 


(2)  See  ante,  p.  143. 

(3)  This,  of  course,  must  be  under- 
stood as  relating  only  to  terms  of  years ; 
and  that,  with  some  restrictions  :  the 


statute  of  Gloucester  (pasaed  in  the 
6th  of  Edw.  I.)  gave  some,  thongli  not 
complete,  protection  to  termors.  (See 
ante,  p.  142,  note.) 
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been  said)  to  answer  to  the  fief  in  Normandy,  is  conveyed 
by  corporal  investiture  and  ♦livery  of  seisin  (4) ;  which  gives  [  *  387  ] 
the  tenant  so  strong  a  hold  of  the  land,  that  it  never  after 
can  be  wrested  from  him  during  his  life,  but  by  his  own 
act,  of  voluntary  transfer  or  of  forfeiture ;  or  else  by  the 
happening  of  some  future  contingency,  as,  in  estates  pur 
outer  vie,  and  the  determinable  freeholds  mentioned  in  a 
former  chapter  (A).  And  even  these,  being  of  an  uncertain 
duration,  may,  by  possibility,  last  for  the  owner's  life;  for 
the  law  will  not  presuppose  the  contingency  to  happen 
before  it  actually  does,  and  till  then  the  estate  is,  to  all 
intents  and  purposes,  a  life-estate ;  and,  therefore,  a  free- 
hold interest.  On  the  other  hand,  a  chattel  interest  in 
lands,  which  the  Normans  put  in  opposition  to  fief,  and  we 
to  freehold,  is  conveyed  by  no  seisin  or  corporal  investiture, 
but  the  possession  is  gained  by  the  mere  entry  of  the  tenant 
himself;  and  it  will  certainly  expire  at  a  time  prefixed  and 
determined,  if  not  sooner.  Thus,  a  lease  for  years  must 
necessarily  fail  at  the  end  and  completion  of  the  term  ;  the 
next  presentation  to  a  church  is  satisfied  and  gone  the  in- 
stant it  comes  into  possession,  that  is,  by  the  first  avoidance 
and  presentation  to  the  living ;  the  conditional  estates  by 
statutes  and  elegit  are  determined  as  soon  as  the  debt  is 
paid ;  and  so  guardianships  in  chivalry  expired,  of  course, 
the  moment  that  the  heir  came  of  age.  And  if  there  be  any 
.other  chattel  real,  it  will  be  found  to  correspond  with  the 
rest  in  this  essential  quality,  that  its  duration  is  limited  to 
a  time  certain,  beyond  which  it  cannot  subsist. 

2.  Chattels  personal  are,  properly  and  strictly  speaking,  s.  cbattebi^fr- 
things  moveable  ;  which  may  be  annexed  to,  or  attendant  on 
the  person  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  house- 
hold stufi*,  money,  jewels,  com,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  transferred 
from  place  to  place.  And  of  this  kind  of  chattels  it  is,  that 
we  are  principally  to  speak  in  the  remainder  of  this  book  ; 
having  been  unavoidably  led  to  consider  the  nature  of  chat- 

(A)  Pkge  120. 
(4)  See  anief  p.  104,  with  the  notes  annexed  thereto ;  and  also  the  note  to  p.  143. 
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tels  real,  and  tbeir  incidents,  in  tb^  Conner  chapter* 
[  *388  ]  were  ^employed  upon  real  estates;  that  kind  of  property 
being  of  a  mongrel  amphibious  nature,  originally  endowed 
with  one  only  of  the  cbamcteristics  of  each  species  of  things ; 
the  immobility  of  things  real,  and  the  precarious  duration 
of  things  personal  (5). 

Chattel  interests  being  thus  distinguished  and  distributed, 
it  will  be  proper  to  consider,  first,  the  nature  of  that  pro- 
pertj/f  or  dominion,  to  which  they  are  liable;  which  must 
be  principally,  nay  solely,  referred  to  penKHud  chattels: 
and,  secondly,  the  title  to  that  property,  or  how  it  may  be 
lost  and  acquired.     Of  each  of  these  in  its  order* 


(5)  Sat  mie,  p.  16,  ml  thsaote  tbnvlQ. 
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CHAPTER  XXV. 


OP  PROPERTY  IN  THINGS  PERSONAL. 


PjiOPERTY,  in  chatteis  pereoaal,  may  be  either  hi  p^memon ;  PtQ^ttf  in 
which  18  where  a  man  hath  not  only  the  right  to  enjoy,  but  l^yhtJ^hS 
hath  the  actual  enjoyment  of,  the  thing :  or  else  it  is  in  iSoSSiMto' 
action ;  where  a  man  hath  only  a  bare  right,  without  any  Jd^to?wo 
occupation  or  enjoyment.    And  of  these  the  former,  or  pro-  ^^' 
perty  in  possession,  is  divided  into  two  sorts,  an  absolute 
and  a  gtialified  property. 

I.  First  then,  of  property  in  possession  absolute;  which  i.  Anabfoiute 
is  where  a  man  hath,  solely  and  exclusively,  the  right,  and  exA«ftd?to^i  ^ 
also  the  occupation,  of  any  moveable  chattels ;  so  that  they  moTeabie  chat- 
cannot  be  transferred  from  him,  or  cease  to  be  bis,  without  /egeuS>ie  pro- 
his  own  act  or  default.    Such  may  be  all  inanimate  things,  wTex«dfr?m^ 
as  goods,  plate,  money,  jewels,  implements  of  war,  garments,  *^*  «~^"*' 
and  the  like :  such  also  may  be  all  vegetable  productions,  as 
the  fruit  or  other  parts  of  a  plant,  wbm  severed  from  the 
body  of  it ;  or  the  whole  plant  itself,  when  severed  from  the 
ground  :  none  of  which  can  be  moved  out  of  the  owner's  pos- 
session without  his  own  act  or  consent,  or  at  least  without 
doing  him  an  injury,  which  it  is  the  business  of  the  law  to 
prevent  or  remedy.     Of  these  therefore  there  remains  little 
to  be  said. 

But  with  regard  to  animals^  which  have  in  themselves  a  And  aiMtoanu 
principle  and  power  of  motion, and  (unless  particularly  con- natnretame'or 

>,-iv  •  «  /t  fit  11         domwtic ;  but 

fined)  can  convey  themselves  from  one  part  of  the  world  to  notto  wudani- 

another,  there  is  a  great  difference  made  with  respect  to 

*their  several  classes,  not  only  in  our  law,  but  in  the  law  of  [  *  390  ] 

nature  and  of  all  civilized  nations.    They  are  distinguished 

into  such  as  are  domitte,  and  such  as  wreferm  natura :  some 
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beiDg  of  a  tame  and  others  of  a  ttild  disposition.  In  such 
as  are  of  a  nature  tame  and  domestic  (as  horses,  kine,  sheep, 
poultry,  and  the  like),  a  man  may  hare  as  absolute  a  pro- 
perty as  in  any  inanimate  beings ;  because  these  continue 
perpetually  in  his  occupation,  and  will  not  stray  from  his 
house  or  person,  unless  by  accident  or  fraudulent  entice- 
ment, in  either  of  which  cases  the  owner  does  not  lose  his 
property  (a) :  in  which  our  law  agrees  with  the  laws  of  France 
and  Holland  (&).  The  stealing,  or  forcible  abduction,  of 
such  property  as  this,  is  also  felony :  for  these  are  things  of 
intrinsic  value,  serving  for  the  food  of  man,  or  else  for  the 
uses  of  husbandry  (c).  But  in  animals  fertJB  naittr4B  a  man 
can  have  no  absolute  property. 

Of  all  tame  and  domestic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother ;  the  English  law  agreeing 
with  the  civil,  that  ''  partus  sequitur  ventrenC*  in  the  brute 
creation,  though  for  the  most  part  in  the  human  species  it 
disallows  that  maxim(l).  And  therefore,  in  the  laws  of 
England  (cf),  as  well  as  Rome  (e),''ri  tquam  meam  equus  turn 
''  pnggnantem  fecerity  turn  est  tuum  sed  meum  quod  naium 
"  est."  And,  for  this  Puffendorf  (/)  gives  a  sensible  reason: 
not  only  because  the  male  is  frequently  unknown ;  bat  also 
because  the  dam,  during  the  time  of  her  pregnancy,  is 
almost  useless  to  the  proprietor,  and  must  be  maintained 
with  greater  expense  and  care :  wherefore,  as  her  owner  is 
the  loser  by  her  pregnancy,  he  ought  to  be  the  gainer  by 
cvgneti  except-  her  brood.  An  exception  to  this  rule  is  in  the  case  of  young 
cygnets ;  which  belong  equally  to  the  owner  of  the  cock 
and  hen,  and  shall  be  divided  between  them(  ^r). '  But  here 
[  *  391  ]    the  reasons  of  the  general  rule  cease,  and  "  cessante  rtjfltiane 


The  brood  of 
taxne  animals 
belongs  to  the 
owner  of  the 
dam; 


(a)  2  Mod.  319. 

(6)  Vinn.  in  Inst.  1.  2,  tit.  1,  s.  15. 

(e)  1  Hal.  P.  C.  511,  512. 

(d)  Bra.  Abr.  tit.  Propertie,  29. 


(e)  Ff.  6.  1.  5. 
(/)L.ofN.1.4,c.7. 
(p)  7  Rep.  17. 


(1)  But  only  '*  for  the  most  part ;" 
if  a  woman  is  seduced,  she  (and  not 
her  seducer)  is  considered,  by  our 
modem  poor  law,  aa  one  of  ''the 
brute  creation/'  and  subject  to  the 
legal  "maxim"  applicable  thereto: 
she,  therefore,  is  made  to  pay  the  pe- 
nalty of  her  "  brutal'*  confidence  in 


man ;  whilst  the  nobler  male  specimen 
of  humanity  escapes  all  disagreeaUe 
necessity  of  contributing  to  aapport 
the  produce  of  his  lust:  see  the  sta- 
tute of  3  &  4  Gul.  IV.  c.  76,  as.  69— 
72.  See  also  the  notes  to  Vol.  I.  pp. 
445,  447,  458. 
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*'  cessat  et  ipsa  lex :"  for  the  male  ia  well  known,  by  his 
constant  association  with  the  female;  and  for  the  same 
reason  the  owner  of  the  one  doth  not  suffer  more  disadvan- 
tage, during  the  time  of  pregnancy  and  nurture,  than  the 
owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domestic  ii.  a  quAUfled 
nature,  are  either  not  the  objects  of  property  at  all,  or  else  perty. 
fall  under  our  other  division,  namely,  that  of  qualified, 
limited,  or  special  property:  which  is  such  as  is  not  in  its 
nature  permanent,  but  may  sometimes  subsist,  and  at  other 
times  not  subsist.  In  discussing  which  subject,  I  shall  in 
the.  first  place  show,  how  this  species  of  property  may  sub- 
sist in  such  animals  as  nxefene  natura,  or  of  a  wild  nature; 
and  then,  how  it  may  subsist  in  any  other  things,  when 
under  particular  circumstances. 

First,  then,  a  man  may  be  invested  with  a  qualified,  but  ai  to  the  meuu 
not  an  absolute,  property  in  all  creatures  that  are  y€rieqiuu%edpro- 
naturtBj  either  per  industriam,  propter  impoteniiam,  or prop^wima^."^ 
ter  privUegium.  * 

1.  A  qualified  property  may  subsist  in  animals  feres  nor  i.  By  xcciaim- 

-  .J..  I        •    •        v^  >!••  J  i^Kt  ox  making 

turm,  per  industrtam  hamtnts:  by  a  mans  reclaiming  and  them  tame;  or 

making  them  tame  by  art,  industry,  and  education ;  or  by  Sfen?" 

so  confining  them  within  his  own  immediate  power,  that 

they  cannot  escape  and  use  their  natural  liberty.    And 

under  this  head  some  writers  have  ranked  all  the  former 

species  of  animals  we  have  mentioned,  apprehending  none 

to  be  originally  and  naturally  tame,  but  only  made  so  by  art 

and  custom :  as  horses,  swine,  and  other  cattle ;  which,  if 

originally  left  to  themselves,  would  have  chosen  to  rove  up 

and  down,  seeking  their  food  at  large,  and  are  only  made 

domestic  by  use  and  familiarity;  and  are  therefore,  say 

they,  called  mansueta^  quasi  manui  assueta.     But  however 

well  this  notion  may  be  founded,  abstractedly  considered, 

our  law  apprehends  the  most  obvious  distinction  to  be, 

between  such  animals  as  we  generally  see  tame,  and  are 

therefore  seldom,  if  ever,  found  wandering  at  large,  which  it 

calls  domittB  na^tures :  and  such  creatures  as  are  usually    [  *  392  ] 

found  at  liberty,  which  are  therefore  supposed  to  be  more 

emphatically /er<e  natunB,  though  it  may  happen  that  the 

latter  shall  be  sometimes  tamed  and  confined  by  the  art 

and  industry  of  man.     Such  as  are  deer  in  a  park,  hares  or 
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rabbite  in  aA  inclosed  warren,  doToa  in  a  doiwehaoa^,  fihea- 
Mnta  or  partridgea  in  a  mew,  hawks  that  am  fed  and  eomr 
mandad  bjr  their  owner,  and  fiafa  in  a  piivate  pood  or  in 
tmnks.  These  are*^  no  longer  the  property  of  a  man,  than 
while  they  continue  in  his  keeping  or  actual  posaeasion: 
bat  if  at  any  time  they  regain  their  natural  liberty,  liis  pro- 
perty toatandy  ceases;  unlesa  they  have  atiimum  reverttrndi^ 
which  is  only  to  be  known  by  their  naual  castom  of  rei- 
turning(A).  A  maxim  which  is  borrowed  fiom  the  civil 
law(t) ;  **  revertendi  ammum  videntur  desmere  habere  teac, 
*^  cum  revertendi  consuetudinem  desenerint'*  The  law  theii»- 
fore  extends  this  possession  farther  than  the  mere  iwwmaal 
occupation ;  for  my  tame  hawk,  that  ia  pursuing  hia  quarry 
in  my  presence,  though  he  is  at  liberty  to  go  where  he 
pleases,  is  nevertheless  my  property ;  for  he  hath  animwm 
revertetidL  So  are  my  pigeons,  that  are  flying  at  a  distance 
from  their  home  (especially  of  the  carrier  kind),  and  like- 
wise the  deer  that  is  chased  out  of  my  park  or  forest,  and 
is  instantly  pursued  by  the  keeper  or  forrester :  all  which 
remain  still  in  my  possession,  and  I  still  preserre  my  quali- 
fied property  in  them.  But  if  they  stray  without  my  know- 
ledge, and  do  not  return  in  the  usual  manner,  it  ia  then 
lawful  for  any  stranger  to  take  them  (A).  But  if  a  deer,  or 
any  wild  animal  reclaimed,  hath  a  collar  or  other  mark  put 
upon  him,  and  goes  and  returns  at  his  pleasure ;  or,  if  a 
wild  swan  is  taken,  and  marked  and  turned  loose  in  the 
river,  the  owner's  property  in  him  still  continues,  and  it  is 
not  lawful  for  any  one  else  to  take  him(/):  but  otherwise, 
if  the  deer  has  been  long  absent  without  returning,  or  the 
swan  leaves  the  neighbourhood.  Bees  also  are  ferte  luitwrte: 
but,  when  hived  and  reclaimed,  a  man  may  have  a  qualified 
[  *  393  ]  property  in  them,  by  the  law  of  nature(2),  ^as  well  as  by  the 
civil  law(m).  And  to  the  same  purpose,  not  to  say  in  the 
same  words  with  the  civil  law,  speaks  Bracton(a):  occupa- 
tion, that  is,  hiving  or  including  them,  gives  the  property  in 

(A)  Bracton,  1.  2,  c.  1 ;  7  Rep.  17.  16. 

(t)  Inst.  2.  1.  15.  (m)  Puff.  1.  4,  c.  6,  s.  5  ;  Inst.  2. 

(*)  Pinch,  L.  177.  1.  14. 

(/)  Crompt.of  Courtg,  167 ;  7  Rep.  (»)  L.  1,  c.  1,  ■.  3. 

(2)  Bee  on/e,  the  note  to  p.  2. 
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bees;  for,  though  a  swarm  lights  upon  my  tree,  I  have  no 
more  property  in  them  till  I  have  hived  them,  than  I  have  in 
the  birds  which  make  their  nest  thereon ;  and  therefore  if 
another  hives  them,  be  shall  be  their  proprietor:  but  a 
&w8rm,  which  fly  frooi  and  out  of  my  hive,  are  mine  so  long 
as  I  can  keep  them  in  sight,  and  have  power  to  pursue 
tbem ;  and  in  these  circomstances  no  one  else  is  entitled  to 
take  them.  But  it  hath  been  also  said  (o),  that  with  us  the 
only  ownership  in  bees  is  ratione  soli;  and  the  charter  of 
the  fiNres4(p),  which  allows  every  freeman  to  be  entitled  to 
the  honey  found  within  bis  own  woods,  affords  great  cooo* 
tenance  to  this  doctrine,  that  a  qualified  property  may  he 
had  in  bees,  in  consideration  of  the  property  of  the  soil 
whereon  tbey  are  found* 

In  all  these  creatures,  redsamed  from  the  wildness  ofButoiu^^T- 
their  nature,  the  property  is  not  absolute^  but  defeasible :  a  '^^^^^^' 
property,  that  may  be  destroyed  if  they  resume  their  ancient  liberty. 
wildnedB,  and  are  found  at  large.  For  if  the  pheasants 
escape  firom  the  mew,  or  the  fishes  from  the  trunk,  and  are 
seen  wandering  at  large  in  their  proper  element,  they  be- 
come ^^a  nattifa  again;  and  are  fi'ed  and  open  to  the  first 
occupant  that  has  ability  to  ^iae  them*  But  while  they 
thus  continue  my  qualified  or  defeasible  property,  they  are 
as  much  under  the  protection  of  the  law,  as  if  they  were 
absolutely  and  indefeasibLy  mine ;  and  an  action  will  lie 
against  any  man  that  detains  them  from  mc^  or  unlawfully 
destroys  them.  It  is  also  as  much  felony  by  common  law 
to  steal  such  of  them  as  are  fit  fi>r  food(3),.  as  it  is  to  steal 
tame  animals(y) :  but  not  so,  if  tbey  are  only  kept  for  plea«- 
swe,  curiosity,  or  whim,  as  dogs,  bears,  cats,  apes,  parrots, 
and  singing  birds  (r);  because  their  value  is  not  intrinsic, 
bat  depending  only  on  the  caprice  of  the  owner  («) :  though 
it  is  such  an  invasion  of  property  as  may  *amount  to  a  civil   [  *  394  ] 

(&)  Bro.  Abr.  tit.  Prop^tie,  37,         (q)  1  Hal.  P.  C.  512.  • 

cites  43  E^.  III.  24.  (r)  Lamb.  Siren.  275. 

(p)  9  Hen.  HI.  c.  13.  («)  7  Rep.  18  ;  3  Inst.  109. 


(3)  But  it  ifl  not  felony  to  steal  snch  «se  not  oontnad,  nalesi  tbey  ars  re- 

aalmale  oC  a  irild  &at««e,  nMeas  tiiey  daoed  to  tameBeM,  nA  Imonvby  tke 

are  s^eoniliiid  tfaaCCheowner  eantske  tldef  t9  be  as*    (1  Hawk;  b.  1,  «.  39, 

them  wbenef«rli«pl«tiea;  dr,iftlMy  a.  26.)^^ii. 
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injury^  and  be  redressed  by  a  civil  action (t).  Yet  to  steal 
a  reclaimed  hawk  is  felony  both  by  commoD  law  and  sta- 
tute (u);  which  seems  to  be  a  relic  of  the  tjrranny  of  oar 
ancient  sportsmen.  And,  among  oar  elder  ancestors,  the 
ancient  Britons,  another  species  of  reclaimed  animals,  viz, 
catSy  were  looked  upon  as  creatures  of  intrinsic  valoe ;  and 
the  killing  or  stealing  one  was  a  grievous  crime,  and  sub- 
jected the  offender  to  a  fine :  especially  if  it  belonged  to  the 
king's  household  y  and  was  the  cusios  horrei  regiif  for  which 
there  was  a  very  peculiar  forfeiture (fo).  And  thus  much 
of  qualified  property  in  wild  animals^  reclaimed  per  imdrnt- 

s.  A  qualified  2.  A  qualified  property  may  also  subsist  with  relation  to 
nstThi^he  own.  animalsj^rff  TkoivTCBf  ratiane  impotentuB,  on  account  of  their 
eso  ,  n  ^^^  inability.  As  when  hawks,  herons,  or  other  birds  build 
in  my  trees,  or  coneys  or  other  creatures  make  their  nests 
or  burrows  in  my  land,  and  have  young  ones  there ;  I  have 
a  qualified  property  in  those  young  ones  till  such  time  as 
they  can  fly  or  run  away,  and  then  my  property  expires  (x) : 
but,  till  then,  it  is  in  some  cases  trespass,  and  in  others 
felony,  for  a  stranger  to  take  them  away(y).  For  here,  as 
the  owner  of  the  land  has  it  in  his  power  to  do  what  he 
pleases  with  them,  the  law  therefore  vests  a  property  in  him 
of  the  young  ones,  in  the  same  manner  as  it  does  of  the  old 
ones  if  reclaimed  and  confined :  for  these  cannot,  through 
weakness,  any  more  than  the  others  through  restraint,  use 
their  natural  liberty  and  forsake  him. 

3.  A  man  may,  lastly,  have  a  qualified  property  in  ani- 

kiiiinffgiSi^bi  mtisfertB  naturtB,prcpter  privilegiMM:  that  is,  he  may  have 

otiben.°°  °        the  privilege  of  hunting,  taking,  and  killing  them,  in  *exclii- 

[  *  396  ]    sion  of  other  persons.     Here  he  has  a  transient  property  in 

these  animals,  usually  called  game,  so  long  as  they  continue 

within  his  liberty  (j?);  and  may  restrain  any  stranger  from 


the  younc  of 
birds  buiMing 
their  nests  in 
the  trees  there- 
on, until  they 
are  capable  of 
flying. 


3.  By  priTllcfe 
4)C  hmubig  and 


,     (0  Bro.  Abr.  tit.  3V«qMMf,  407. 

(»)  1  HiJ.  P.  C.  512 ;  1  Hawk.  P. 
C.  e.  33. 

(w)  **8i  9ui9/elem,  horrei  regit  eus- 
<'  iodem,  oceideriivei/krtoabitulerU, 
**/eU9  eumma  eauda  auependatur,  ea- 
**piie  aremm  mtHngenie,  et  in  eamgro' 
**na  MHei  ^^kndmUur,  UM^uedtm 
**tummita9  emidm  tritieo  eth-^perim- 
**  iiir.*'     Wotton.  LL.  WalL  1.  3,  e. 


5,  f.  5.  An  ameroement  nmilu'  to 
which,  Sir  Edwud  Coke  tells  vs,  (7 
Rep.  18,)  there  anciently  was  for 
stealing  swans ;  only  sospending  then 
by  the  beak,  instead  of  the  taiL 

(dr)  Carta  defvrtet.  9  Hen.  III.  c 
13. 

(y)  7  Rep.  17  ;  Lamb.  Siren.  874. 

(g)  Cro.  Car.  554 ;  Mar.  48 ;  5 
Mod.  376  ;  12  Mod.  144. 
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taking  them  therein :  but  the  instant  they  depart  into  an- 
other liberty,  this  qualified  property  ceases.  The  manner 
in  which  this  privilege  is  acquired,  will  be  shown  in  a  sub- 
sequent chapter. 

The  qualified  property  which  we  have  hitherto  considered,  a«  to^ht.  air. 
extends  only  to  animals /eri?  naturtEf  when  either  reclaimed, 
impotent,  or  privileged.  Many  other  things  may  also  be 
the  objects  of  qualified  property.  It  may  subsist  in  the  very 
elements,  of  fire  or  light,  of  air,  and  of  water.  A  man  can 
have  no  absolute  permanent  property  in  these,  as  he  may  in 
the  earth  and  land ;  since  these  are  of  a  vague  and  fugitive 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  ownership,  which  lasts  so  long  as  they  are  in 
actual  use  and  occupation,  but  no  longer.  If  a  man  dis- 
turbs another,  and  deprives  him  of  the  lawful  enjoyment  of 
these;  if  one  obstructs  another's  ancient  windows  (a)  (4), 

(a)  9  Rep.  58. 


(4)  See  Vol.  III.  pp.  216,  217.  where  all  ike  four  walU  belonged  to 
The  enjoyment  of  lighta  for  twenty  the  party ;  and  that  no  one  wonld  be 
years,  with  the  acqniescenoe  of  the  jnstUied  by  the  custom  in  raising  an 
party  who,  after  that  time,  does  any  obstmction  by  means  of  those  walls 
thing  to  impede  snch  enjoyment,  af-  of  his,  so  as  to  darken  the  lights  in  a 
ford  so  strong  a  presumption  of  a  right,  fourth  wall  belonging  to  his  neigh- 
by  grant  or  otherwise,  that,  even  before  boor.  His  Lordship  also  intimated 
the  recent  act  of  2  &  3  Gnl.  IV.  c.  71,  an  opinion,  obiter,  but  without  dedd- 
it  was  held  that,  unless  the  exercise  of  ing  the  question,  that,  in  order  to  snp- 
therightwere  contradicted  or  explain-  port  the  custom,  the  walls  so  raised 
ed,  a  jury  ought  to  support  it.  (Donrm  oughtto.be,  at  least,  as  old  as  the 
T.  Uptonf  2  Saund.  175  c,  in  note;  lights  which  they  obstructed.  The 
Oiotf  T.  Lewu,  2  Bam.  &  Cress.  689 ;  custom  is  set  forth  in  Wpmianley  t. 
4  D.  &  R.  238,  S,  C.)  This  rule,  how-  Lee,  (2  Swanst.  339,)  and  see  also, 
ever,  was  qualified  in  cases  to  which  the  Plummer  y.  BeiUkam,  (1  Burr.  249.) 
custom  of  the  dty  of  London  applied,  This  custom,  though  formerly  allowed 
permitting  houses  to  be  raised,  upon  to  be  good,  does  not  seem  to  hare 
ancient  foundations,  to  any  height  the  been  fayoured  at  law ;  and  great  care 
owner  pleased,  notwithstanding  such  was  required  to  plead  it  properly ; 
additional  eleyation  might  obscure  and  {Hughee  y.  Keymieh,  and  Newell  y. 
darken  the  windows  of  other  ancient  JBamarde,  both  reported  in  1  Bulstr. 
messuages,  unless  there  was,  by  agree.  116;)  though,  in  a  later  case  (re- 
ment,  some  restriction  to  the  contrary,  ported  anonymously  in  Comyn,  274,) 
However,  in  the  recent  case  of  Shad'  the  custom  is  said  to  be  founded  on 
well  y.  Huiehhuon,  (2  Carr.  &  P.  N.  good  reasons,  and  that  it  needed  not 
P.  C.  619,)  Lord  Tenterden  held,  that,  be  pleaded,  but  mifl^t  be  given  in  eyi- 
the  custom  ought  to  be  confined  to  dence  upon  the  general  issue.  How- 
buildings    on    ancient    foundations,  eyer,  though  the  custom  authorised  a 


395 


0»   PfiOMRTT  in  THI«G6   rsSBOVAL. 

corrupts  the  air  of  his  bouse  or  gardens  (&),  fouls  his 

(b)  9  Rep.  59  ;  Lnt.  92. 


pftitf  who  btf^  on  A  aid  fihmdafUin 
to  faiM  hi«  i«slli  UglMr  fkaa  tb$f 
formerly  stood,  although  he  might 
thereby  obstnict  equally  ancient  lights 
in  an  adjacent  house  ;  it  is  not  to  be 
understood  that  the  custom  etee  ez- 
tesded  to  buildings  oft  n««r  fouada- 
tioitf :  {flughu  ▼«  Ktim,  Yely.  216  \ 
FUhmongen*  Company  t.  Ea$i  India 
Company f  1  Dick.  164  :)  and  to  de- 
termine thtf  hn^  whether  the  buUdings 
w6fi,  or  w«re  ftot,  on  old  foiadatioiis, 
S  trial  at  law  was  Often  directed,  be- 
fore an  injunction  issued ;  {Attorney 
General  y.  Bentkam,  1  Dick.  277 ; 
8.  C.  1  Yes.  sen.  543 ;)  for,  when- 
erer  the  legal  right  is  doubtfU,  equity 
will  not  interpose  before  that  question 
is  determined,  where  the  nature  of  the 
sUeged  Injury  does  tiot  i^rongly  can 
fbr  immediate  istMrfefMiee.  {Wyn^ 
aimUay  r*  Lee,  8  Swaiist«  342  i  Sm* 
won  T.  Gardiner,  7  Yes.  308 ;  Marrk 
▼.  Leaeeea  of  Lard  Berkeley,  2  Yes. 
ses.  435 ;  The  Saeiefy  fif  Gray^e  Tnn 
T.  Ihmgkiy,  2  Yes.  ses.  453 ;  Attar-' 
nay  General  ▼.  Niahoi,  16  Yea.  343.) 
But,  an  aotkm  at  lew,  for  s  nuisaiioe 
ia  obeCmeting  lights*  may  be  brought 
either  by  the  acttml  possessor  of  the 
premises,  or  by  tiMparty  eutltMtiMM- 
to  in  r«v«nloii ;  by  the  ose  iftiiMqpeet 
of  his  |POSseitlon«  and  by  the  other  fat 
iMpeet  of  his  inherltmiee.  {Jeeear  t. 
Gijl^trd,  4  Burr*  2141.)  The  q«es- 
tkm,  not  ariy  as  regards  claimt  to  the 
iifv  of  Mgltt  in  general  eases,  but  ahM 
aa  ttMt  right  was  formerly  qualited  by 
the  evstom  of  the  etty  of  London, 
a^smt  set  at  rest  by  the  statute  of  2  4b 
3  Qui.  lY.  e.  71,  s.  3,  which  enacts, 
that  where  the  aeoess  and  use  of 
light  to  and  for  any  bnilding  shttt 
hATe  been  enjoyed  tfaerswith  for  twen* 
ty  years,  withont  iatermptlott,  the 
light  thersto  shaB  be  inMbcsibioj 
dnleas  it  shall  appoar  that  the  same 


WW  enjoyed  under  eoaae  partioular 
agreement  in  writing  \  in  whick  case, 
of  course,  the  right  must  be  subject 
to  the  conditions  of  the  agreement. 

It  would  be  unreasonable  to  pre- 
snme  a  grant,  where  n«  adverae  right 
his  erer  been  esneised  agninat  the 
piffty  who  alone  was  capable  of  mak- 
ing the  grant ;  consequently,  thf 
usurpation  of  an  easement,  or  right  of 
way,  for  twenty  years,  merely  by  the 
acqnlewaenoe  of  a  tenant,  without  the 
knowledge  of  hia  landlord,  will  not 
authorise  a  presumption  against  the 
owner  of  the  reversion,  or  inheritanoe, 
but,  OTon  in  such  cases,  Uie  origin  of 
the  right  claimed  adTorsely  mnst  be 
traced,  in  order  to  repel  the  doctrine 
of  presumption.  It  will  not  be  enough 
to  show,  that  the  heredhamente  whkh 
ire  deteriorated  by  tke  alleged  en* 
eroaohments  ha^  been,  for  tnmti 
years,  in  theoecnpntion  of  tennnes ;  it 
should,  also,  be  made  to  appcnr,  that 
the  encreadiments  eomplained  of  had 
their  oommMicenient  within  the  period 
of  such  tenancy)  {DooMy,  Narik^  U 
Bast,  374 ;  Wood  v.  Vaal,  S  Bam.  ft 
Aid.  456  ;  Harper  r,  Ckariaammrfk,  4 
Barn,  ie  Cresa^  591,  6  D.  &  R.  589, 
S^d  Croae^.  LaeHa,  4Dowl«&ByL 
239 1  M.C.  2  B«n.  i&  Om«u  ess  -.) 
and,  in  order  to  prevent  Mih  daima  of 
rights  of  way,  or  of  watereonrees,  or 
of  other  similar  easementa,  finoaa  b#- 
eoming  indefeasible  after  forty  yean 
uninteimpted  enjoymontr  the  owner 
of  a  lerersien  eiqiectant  on  thn  deler- 
minntion  of  a  term  of  yeare,  mnnt  (ae- 
oordSng  to  the  eighth  aeetion  of  the 
not  cited,)  redst  the  ehdms  wkhhi 
three  years  nent  after  the  delemmm- 
don  of  the  larm.  Hie  last  mositioned 
section  of  the  act  has  refereace  only 
to  riglita  of  way  and  water  umaea ; 
and  fpinn  the  3rd  ami  701  aeetions 
it  appears,  that  after  the  nnintnrruyt- 
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water(c)(5X  or  unpens  and  lets  it  out,  or  if  he  diverts  an 
ancient  water-course  that  used  to  run  to  the  other's  mill 
or  meadow  (<f)  (6);  the  law  will  animadvert  hereon  as  an 
injury,  and  protect  the  party  injured  in  his  possession.  But 
the  property  in  them  ceases  the  instant  they  are  out  of  pos- 
session :  for,  when  no  man  is  engaged  in  their  actual  occu- 
pation, they  become  again  common,  and  every  man  has  an 
equal  right  to  appropriate  them  to  his  own  use. 

These  kinds  of  qualification  in  property  depend  upon  the  Bailments 
peculiar  circumstances  of  the  subject-matter,  which  is  not 
capable  of  being  under  the  absolute  dominion  of  any  pro- 
prietor. But  property  may  also  be  of  a  qualified  or  Special 
nature,  on  account  of  the  peculiar  circumstances  of  the 
owner,  when  the  thing  itself  is  very  capable  of  absolute 
ownership.  *As  in  case  of  bailment,  or  delivery  of  goods  to  [  *  396  ] 
another  person  for  a  particular  use ;  as  to  a  carrier  to  con* 
vey  to  London,  to  an  inn-keeper  to  secure  in  his  inn,  or  the 
like.   Here  there  is  no  absolute  property  in  either  the  bailor 


(e)  9  Rep.  59. 


(d)  1  Leon.  273  ;  Skin.  389. 


ed  enjoyment  of  nse  of  light  to  any 
building  for  twenty  yean,  the  claimi 
though  it  may  have  originated  in  en- 
croachment, will  be  indefeasiblei  not- 
withstanding the  parties  injured  there- 
by may  have  been  incapable,  owing  to 
personal  disabilities,  or  any  cause 
whaterer,  to  resist  the  encroachments. 
Formerly,  the  rule  of  law  (as  may  be 
seen  by  referring  to  the  first  of  the  cases 
already  cited,)  allowed  a  landlord  to 
build  up  against  encroaching  lights, 
though  his  tenant  had  «cquiesced  un- 
der the  encroachment  for  above  twenty 
years  :  upon  the  same  principle  which 
still  prevails  with  respect  to  ways  and 
watercourses.     (See  ante,  p.  35.) 

(5)  Where  the  common  law  affords 
a  convenient  remedy,  the  interposi- 
tion of  the  court  of  Chancery,  in  cases 
of  nuisance,  is  rare ;  and  there  seems 
no  disposition  to  extend  the  equitable 
interference  in  such  cases ;  at  all 
eTcnts,  not  by  granting  e*  parte  in- 
junctions :  {Attorney  Oenerai  v.  aea- 
veTf  18  Yes.  217  :)  but  when  aU  pro- 

VOL.   II. 


per  parties  are  before  the  court,  and 
a  case  of  nuisance  is  stated  of  such  a 
nature  as  to  be  attended  with  extreme 
probability  of  irreparable  injury  to 
property  or  health,  certainly  an  in- 
junction would  be  granted.  {Cfrowder 
▼.  Tinkler,  19  Yes.  622;  Attorney 
General  v.  Johneon,  2  Wils.  Cha.  Ca. 
102 ;  Wynetanley  v.  Xee,  2  Swanst. 
335  ;  Mayor  qfLondony,  Bolt,  5 Yes. 
130  ;  and  see  poet,  p.  403.) 

(6)  See  Boiinmm  v.  Lord  Byron, 
(reported  in  1  Br.  588,  in  2  Cox,  4, 
and  in  2  Dick.  703,)  which  appears  to 
have  been  the  first  case  in  which  an 
injunction  issued  to  restrain  a  defen- 
dant from  doing  acts  to  pretent  water 
from  flowing  in  regular  quantities  to 
a  mill.  The  case  is  cited,  by  Lord 
Eldon,  in  Hatuon  v.  Gardiner,  (7 
Yes.  388,)  and  the  ground  of  the  case 
stated  to  have  been  the  prevention  of 
irreparable  mischief,  which  might  have 
been  effected  before  the  right  could 
have  been  tried  at  law.  (See  ante, 
pp.  14,  18  ;  poet,  Yol.  III.  p.  218.) 

Q  Q 
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Pledges. 


Distresses. 


Of  cAoMv  in  lie 
tion. 


or  the  bailee,  the  person  deUvering,  or  hiiu  to  whom  it  is 
delivered :  for  the  bailor  bath  only  the  right,  and  not  the 
immediate  possesBion;  the  bailee  bath  the  possession,  and 
only  a  temporary  right.  But  it  is  a  qualified  property  in 
them  both ;  and  each  of  them  is  entitled  to  an  action,  in 
case  the  goods  be  damaged  or  taken  away :  the  bailee  on 
account  of  his  immediate  possession ;  the  bailor,  because 
the  possession  of  the  bailee  is,  mediately,  his  possession 
also(e).  So,  also,  in  case  of  goods  pleidged  or  pawned 
upon  condition,  either  to  repay  money  or  otherwise;  both 
the  pledgor  and  pledgee  have  a  qualified,  but  neither  of  them 
an  absolute,  property  in  them :  the  pledgor's  property  is 
conditional,  and  depends  upon  the  performance  of  the  con- 
dition of  repayment,  &c.;  and  so  too  is  that  of  the  pledgee, 
which  depends  upon  its  non-performance  (/)•  .The  same 
may  be  said  of  goods  distreined  for  rent,  or  other  cause  of 
distress :  which  are  in  the  nature  of  a  pledge,  and  are  not, 
at  the  first  taking,  the  absolute  property  of  either  the  dis- 
treinor,  or  party  distreined  upon ;  but  may  be  redeemed,  or 
else  forfeited,  by  the  subsequent  conduct  of  the  latter.  Bat 
a  servant,  who  hath  the  care  of  his  master's  goods  or 
chattels,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and  the 
like,  hath  not  any  property  or  possession,  either  absolute  or 
qualified,  but  only  a  mere  charge  or  oversight  (jr). 

Having  thus  considered  the  several  divisions  of  property 
in  possession^  which  subsists  there  only,  where  a  man  hath 
both  the  right  and  also  the  occupation  of  the  thing;  we 
will  proceed  next  to  take  a  short  view  of  the  nature  of 
property  in  action,  or  such  where  a  man  hath  not  the 
occupation,  but  merely  a  bare  right  to  occupy  the  thing  in 
question ;  the  possession  whereof  may  however  be  recovered 
by  a  suit  or  action  at  law :  from  whence  the  thing  so  reco- 
[  *397  ]  verable  is  called  *a  thing,  or  chose,  in  action  (h).  Thus, 
money  due  on  a  bond  is  a  chose  in  action ;  for  a  property  in 
the  debt  vests  at  the  time  of  forfeiture  mentioned  in  the 


(e)  1  RolL  Abr.  607. 

(/)  Cro.  Jac.  245. 

(^)  3  Inst.  108. 

(A)  The  same  idea,  and  the  same 
denominatioii,  of  propertj  prevailed  in 
the  cItU  law.  ''  Rem  m  bonu  no$tria 
**  habere  tnielligimMr,  guotienM  ad  re. 


**  aiperandwn  tarn  aetiomem  ka6ea- 
"  fluff.'*  (Ff.  41.  I.  52.)    And  again. 


*'  tegue  bonit  adnrnmerabitur  eii 

"  gnid  Ht  m  aetioniiua, 

**  peneeuiiombuf*    Nam  at 

**  b<mi»  esM  vuten/nr."     (Ff.  50.  16. 

49.) 


OP  PROPERTY    IN   THIKQS   PBRftOVAL.  397 

obligation,  but  there  is  no  possession  till  recovered  by  course 
of  law.  If  a  man  promises,  or  covenants  with  me,  to  do 
any  act,  and  fails  in  it,  whereby  I  suiier  damage,  the 
recompence  for  this  damage  is  a  chose  in  action :  for  though 
a  right  to  some  recompence  vests  in  me  at  the  time  of  the 
damage  done,  yet  what  and  how  large  such  recompence 
shall  be,  can  only  be  ascertained  by  verdict;  and  the  pos- 
session can  only  be  given  me  by  legal  judgment  and  execu* 
tion.  In  the  former  of  these  cases,  the  student  will  observe 
that  the  property,  or  right  of  action,  depends  upon  an 
express  contract  or  obligation  to  pay  a  stated  sum :  and  in 
the  latter  it  depends  upon  an  implied  contract,  that,  if  the 
covenantor  does  not  perform  the  act  he  engaged  to  do,  he 
shall  pay  me  the  damages  I  sustain  by  this  breach  of  cove- 
nant. And  hence  it  may  be  collected,  that  all  property  in 
action  depends  entirely  upon  contracts,  either  express  or 
implied  ;  which  are  the  only  regular  means  of  acquiring  a 
chose  in  action,  and  of  the  nature  of  which  we  shall  dis* 
course  at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  con-  upon  the  breach 
tracts  or  promises,  either  express  or  implied,  and  the  infinite  promise,  expn 
variety  of  cases  into  which  they  are  and  may  be  spun  out,  thix^^ber«. 
the  law  gives  an  action  of  some  sort  or  other  to  the  party  Muivaientlisa 

•    •  1     .  1.  <.  .  1^1  chote  in  action. 

injured,  m  case  of  non-performance ;  to  compel  the  wrong- 
doer to  do  justice  to  the  party  with  whom  he  has  contracted, 
and,  on  failure  of  performing  the  identical  thing  he  engaged 
to  do,  to  ]*ender  a  satisfaction  equivalent  to  the  damage  sus- 
tained. But  while  the  thing,  or  its  equivalent,  remains  in 
suspense,  and  the  injured  party  has  only  the  right  and  not 
the  occupation,  it  is  called  a  chose  in  action ;  being  a  thing 
rather  in  potentia  than  in  esse:  though  the  owner  may  have 
as  absolute  a  *property  in,  and  be  as  well  entitled  to,  such  [  *  398  ] 
things  in  action,  as  to  things  in  possession; 

And,  having  thus  distinguished  the  Axtkteai  degree  or 
quantity  of  dominion  or  property  to  which  things  personal 
are  subject,  we  may  add  a  word  or  two  concerning  the  time 
of  their  enjoyment^  and  the  number  of  their  owners ;  in  con- 
formity to  the  method  before  observed  in  treating  of  the 
property  of  things  real. 

First,  as  to  the 
ancient  common  law 


reus 
e 


time  of  enjoyment.     By  the  rules  of  the  As  to  the  time 
w,  there  could  be  no  future  property,  to  of  thing*  per- 


—  sonal. 

Q  Q  2 
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take  place  in  expectancy,  created  in  personal  goods  and 
chattels;  because,  being  things  transitory,  and  by  many 
accidents  subject  to  be  lost,  destroyed,  or  otherwise  im- 
paired, and  the  exigencies  of  trade  requiring  ako  a  frequent 
circulation  thereof,  it  would  occasion  perpetual  suits  and 
quarrels,  and  put  a  stop  to  the  freedom  of  commerce,  if  socb 
limitations  in  remainder  weteffenercUly  tolerated  and  allowed. 
But  yet  in  last  wills  and  testaments,  such  limitations  of 
personal  goods  and  chattels  in  remainder,  after  a  bequest 
for  life,  were  permitted  (t):  though  originally  that  indul- 
gence was  only  shown,  when  merely  the  use  of  the  goods, 
and  not  the  goods  themselves,  was  given  to  the  first  lega- 
tee (A);  the  property  being  supposed  to  continue  all  the 
time  in  the  executor  of  the  devisor.  But  now  that  distinc* 
tion  is  disregarded (/):  and  therefore,  if  a  man,  either  by 
deed  or  will,  limits  his  books  or  furniture  to  A.  for  life,  with 
remainder  over  to  B.,  this  remainder  is  good.  But,  where 
an  estate-tail  in  things  personal  is  given  to  the  first  or  any 
subsequent  possessor,  it  vests  in  him  the  total  property, 
and  no  remainder  over  shall  be  permitted  on  such  a  limita- 
tion (m)  (7).  For  this,  if  allowed,  would  tend  to  a  perpe- 
tuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no 
method  of  barring  the  entail :  and  therefore  the  law  vests  in 
him  at  once  the  entire  dominion  of  the  goods,  being  analo- 
gous to  the  fee-simple  which  a  tenant  in  tail  may  acquire  in 
a  real  estate. 
[  *  399  ]       *Next,  as  to  the  number  of  owners.    Things  personal  may 

ber  of  ownm '  ^®^^"8  *^  ^^^^^  owuers,  uot  Only  in  severalty,  but  also  in 
joint-tenancy,  and  in  common,  as  well  as  real  estates  (8). 
They  cannot  indeed  be  vested  in  co-parcenary;  because 
they  do  not  descend  fix)m  the  ancestor  to  the  heir,  which  is 
necessary  to  constitute  co-parceners.  But  if  a  horse,  or 
other  personal  chattel,  be  given  to  two  or  more,  absolutely, 
they  are  joint-tenants  hereof;  and,  unless  the  jointure  be 
severed,  the  same  doctrine  of  survivorship  shall  take  place 

(0  1  Eq.  Cm.  Abr.  360.  {I)   2  Fnem.  206. 

(*)  Mar.  106.  (m)  1  P.  Wmi.  290. 


(7)  See  imt€f  p.  175,  and  the  note         (8)  See  mUtf  pp.  179 — 194,  chap- 
thereto,  ter  12,  with  the  notes  thereto. 
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as  in  estates  of  lands  and  tenements  (n).  And,  in  like  man- 
ner, if  the  jointure  be  severed,  as,  by  either  of  them  selling 
his  share,  the  vendee  and  the  remaining  part-owner  shall 
be  tenants  in  common,  without  any  jus  accrescetuU  or  sur- 
vivorship (o).  So,  also,  if  100/.  be  given  by  will  to  two  or 
more,  equally  to  be  divided  between  them,  this  makes  them 
tenants  in  common  (p);  as  we  have  formerly  seen  (9),  the 
same  words  would  have  done  in  regard  to  real  estates  (9). 
But,  for  the  encouragement  of  husbandry  and  trade,  it  is 
held  that  a  stock  on  a  farm,  though  occupied  jointly,  and 
also  a  stock  used  in  a  joint  undertaking,  by  way  of  partner- 
ship in  trade,  shall  always  be  considered  as  common  and 
not  as  joint  property,  and  there  shall  be  no  survivorship 
therein  (r). 
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(ft)  Lite.  8.  2S2  ;  1  Vem.  482. 

(o)  litt.  8.  321. 

(p)  1  Eq.  Ca8.  Abr.  292. 


(g)  Pag.  193. 

(r)  1  Vera.  217  ;  Ce.  litt.  182. 


(9)  Mr.  Cbristiaii  ob8erTe8,  tliat 
**  nadnarj  legatees  and  co-execntora 
are  joint-tenants^  unless  the  testator 
uses  some  expression  which  converts 
their  interests  into  a  tenancy  in  com- 
mon; and  if  one  dies  before  a  division 
or  ieveranoe  of  the  sorplns,  the  whole 


that  is  undivided  wiU  pasiT  to  the  sur- 
vivor or  survivors.  (2  P.  Wms.  103 ; 
3  Bro.  455.)"  lThieine$M  v.  Venum, 
2  Freem.  84,  2nd  edit. ;  Cos  v.  Queen- 
iockf  Rep.  /«mp.  Finch,  176;  Jack- 
son  V.  Jaektan,  9  Ves.  595  ;  WMie  v« 
WUHam,  3  Ves.  &  Bea.  75.— £i>.] 
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CHAPTER  XXVI. 

OF  TITLE  TO  THINGS  PERSONAL  BY 

OCCUPANCY. 


Of  the  means  of  We  are  next  to  consider  the  tUle  to  thin^  personal,  or  the 

acquiring  and  i       /•   »  i 

of  losing  titieto  yanous  means  of  acquiring,  and  of  losing  j  sach  property  as 
may  be  had  therein :  both  which  considerations  of  gain  and 
loss  shall  be  blended  together  in  one  and  the  same  view^  as 
was  done  in  our  obserrations  upon  real  property ;  since  it  is 
for  the  most  part  impossible  to  contemplate  the  one,  without 
contemplating  the  other  also.  And  these  methods  of  acqai- 
sition  or  loss  are  principally  twelve:  L  By  occupancy. 
2.  By  prerogative.  3.  By  forfeiture.  4.  By  custom.  5.  By 
succession.  6.  By  marriage.  7.  By  judgment.  8.  By  gift 
or  grant.  9.  By  contract.  10.  By  bankruptcy.  11.  By 
testament.  12.  By  administration. 
1.  By  occupau.  Aud^  first,  a  property  in  goods  and  chattels  may  be  ac- 
^^^  quired  by  occupancy:  which  we  have  more  than  once  (a) 

remarked,  was  the  original  and  only  primitiye  method  of 
acquiring  any  property  at  all ;  but  which  has  since  been 
restrained  and  abridged,  by  the  positive  laws  of  society,  in 
order  to  maintain  peace  and  harmony  among  mankind.  For 
this  purpose,  by  the  laws  of  England,  gifts,  and  contracts, 
testaments,  l^acies,  and  administrations,  have  been  intro- 
duced and  countenanced,  in  order  to  transfer  and  continue 
that  property  and  possession  in  things  personal,  which  has 
[  ''^  401  ]  once  been  acquired  by  the  owner.  And,  where  such*  things 
are  found  without  any  other  owner,  they  for  the  most  part 
belong  to  the  king  by  virtue  of  his  prerogative ;  except  in 
some  few  instances,  wherein  the  original  and  natural  right 

(o)  See  pag.  2»  3,  8,  258. 
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of  occapancy  is  still  pennitted  to  subsist,  and  which  we  are 
now  to  consider. 

1.  Thus,  in  the  first  place,  it  hath  been  said,  that  any  i.  of  the  goods 
body  may  seize  to  his  own  use  such  goods  as  belong  to  an  my; 
alien  enemy  (A).  For  such  enemies,  not  being  looked  upon 
as  members  of  our  society,  are  not  entitled,  during  their 
state  of  enmity,  to  the  benefit  or  protection  of  the  laws ; 
and,  therefore,  every  man  that  has  opportunity,  is  permitted 
to  seize  upon  their  chattels,  without  being  compelled,  ad  in 
other  cases,  to  make  restitution  or  satisfection  to  the  owner. 
But  this,  however  generally  laid  down  by  some  of  our 
writers,  must,  in  reason  and  justice,  be  restrained  to  such 
captors  as  are  authorised  by  the  public  authority  of  the 
state,  residing  in  the  crown  (c);  and  to  such  goods  as  arfe 
brought  into  this  country  by  an  alien  enemy,  after  a  decla- 
ration of  war,  without  a  safe*K;onduct  or  passport.  And, 
therefore,  it  hath  been  holdenCci)?  ^^^  where  a  foreigner  is 
resident  in  England,  and  afterwards  a  war  breaks  out 
between  his  country  and  ours,  his  goods  are  not  liable  to 
be  seized.  It  hath  also  been  adjudged,  that,  if  an  enemy 
take  the  goods  of  an  Englishman,  which  are  afterwards  re- 
taken by  another  subject  of  this  kingdom,  the  former  owner 
shall  lose  his  property  therein,  and  it  shUl  be  indbfeasiUy 
vested  in  the  second  taker,  unless  they  were  retaken  the 
same  day,  and  the  owner  before  sun^-set  puts  in  his  claim  of 
property  («).  Which  is  agreeable  to  the  law  of  nations  as 
understood  in  the  time  of  Grotius  (/),  even  with  regard  to 
captures  made  at  sea;  which  were  held  to  be  the  property 
of  the  captors  after  a  possession  of  twenty-four  hours; 
though  the  modem  authorities  (^)  require,  that,  before  the 
property  can*  be  changed,thegood8  must  have  been  brought  [  •  402  ] 
into  port,  and  have  continued  a  night  intra  prtssidia,  in  a 
place  of  safe  custody,  so  that  all  hope  of  recovering  them 
was  lost. 

And,  as  in  the  goods  of  an  enemy,  so  also  in  his  person,  orofhispenon. 
a  man  may  acquire  a  sort  of  qualified  property,  by  taking  pris^De^L  war! 
him  a  prisoner  in  war(A);  at  least  till  his  ransom  be  paid(t). 

{6)  Finch,  L.  178.  (/)  De  j.  b.  &  p.  L  3,  c.  6,  b.  3. 

(e)  Freem.  40.  (s)  B]rnkerah.  qiuest.  jilr.  publ.  I. 

(d)  Bro.  Ab.  tit.   Propertie,  38  ;     4  ;  RiK».  de  Aisecnr.  not.  66* 
linfeiture,  57.  (A)  Bro.  Abr;  tit.  PropMw,  18. 

{e)  Ibid.  (i)'  We  meet  with  a  cnrfoaa  writ  of 
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And  this  doctrine  seems  to  have  been  extended  to  negro 
servants  {k),  who  are  purchased  when  captives,  of  the 
nations  with  whom  they  are  at  war,  and  are,  therefore, 
supposed  to  continue,  in  some  degree,  the  property  of  their 
masters  who  buy  them  :  though,  accurately  speaking,  that 
property  (if  it  indeed  continues  (1),  consists  rather  in  the 
perpetual  service,  than  in  the  body  or  person  of  the  cap- 
tive (Z). 
s.  Of  unclaimed      2.  Thus  again,  whatever  moveables  are  found  upon  the 

moveables  found  „  ^    , "  xi.  •     xi.  j  i    ■         j  i_ 

upon  the  surface  surfacc  Of  the  earth,  or  m  the  sea,  and  are  unclaimed  by  any 

in  the  sea; '       owucr,  are  supposcd  to  bc  abandoned  by  the  last  proprietor; 

and,  as  such,  are  returned  into  the  common  stock  and  mass 

of  things :  and  therefore  they  belong,  as  in  a  state  of  nature, 

to  the  first  occupant  or  fortunate  finder,  unless  tbey  fall 

ST^s^wwiS"  r  ^^^^^'^  *h®  description  of  waifs,  or  estrays,  or  wreck,  or 

^^n  toeasure^  hidden  treasure ;  for  these,  we  have  formerly  seen  (m),  are 

in  the  king.        vcstcd  by  law  in  the  king,  and  form  a  part  of  the  ordinary 

revenue  of  the  crown. 
s.  Of  theeie.         3*  Thus,  too,  the  benefit  of  the  elements,  the  light,  the 
and  w^ter; '     '  air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  ancient  window,  overlooking  my  neighbour's 
ground,  he  may  not  erect  any  blind  to  obstruct  the  ligbt(2): 
but  if  I  build  my  house  close  to  his  wall,  which  darkens  it, 
I  cannot  compel  him  to  demolish  his  wall ;  for  there  the 
first  occupancy  is  rather  in  him,  than  in  me.     If  my  neigh- 
[  *  403  ]    hour  *makes  a  tan*yard,  so  as  to  annoy  and  render  less  salu- 
brious the  air  of  my  house  or  gardens,  the  law  will  furnish 
me  with  a  remedy ;  but,  if  he  is  first  in  possession  of  the 

tretpais  in  the  register  (102),  for  break-  "  da  /eeerai,  MHrfadum  Jbret^  dt- 

ing  a  man*!  hoiue,  and  letting  such  his  "  tmuif)  Jregit,  et  t/MVM  IT.  etjrit  ei 

prisoner  at  large.  "  Quart  domum  t/i-  **  abdtunt,  e«l  quo  vohni  abire  per- 

"  iiu»  A.  ajmd  W.  (in  qua  idem  A.  "  muU,  &c." 


i< 


gutndam  H,  Seotampery^ittmA,  de  {k)  2  her.  201. 

**  guerra  agftum  tenquam  primmem  (/)  Carth.  396 ;    Ld.  Raym.  147  ; 

' '  nmrn,  quouMque  nbi  de  centum  librief  Salk.  SS7 . 

*  *  per  quae  idem  H,  redemptumemeuam  (m)  Book  I.  ch.  8.  [Vol.  I.  p.  295.] 
"  eumpr^ato  A*  pro  vita  iua  aa/eon- 


(1)  See  the  statute  of  5  Qeo.  IV.  c.  complete extinctionofslaTery dunoogh- 

113,  which  amended  and  consolidated  ont  the  British  colonies, 

the  laws  relating  to  the  abolition  of  (2)  8eean/e,p.395,BOte,  aiid^ee#, 

the  slave  trade :  and  the  statute  of  3  Vol.  III.  p.  217. 
&  4  Gal.  IV.  c.  37,  for  the  early  and 


BY   OCCUPAHCY. 


403 


air,  and  I  fix  my  habitation  near  him,  the  nuiBance  is  of  my 
own  seeking,  and  may  continue  (3).  If  a  stream  be  unoccu- 
pied, I  may  erect  a  mill  thereon,  and  detain  the  water ;  yet 
not  so  as  to  injure  my  neighbour's  prior  mill,  or  his  meadow : 
for  he  hath  by  the  first  occupancy  acquired  a  property  in 
the  current  (4)  (5). 

4.  With  r^ard  likewise  to  animals  fetiE  natwra,  all  man-  J^^^J^Sj^i^ 
kind  had  by  the  original  grant  of  the  Creator  a  right  to^^'«*^«' 
pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish  or 
inhabitant  of  the  waters,  and  any  beast  or  reptile  of  the 
field :  and  this  natural  right  still  continues  in  every  indivi- 
dual, unless  where  it  is  restrained  by  the  civil  laws  of  the 
<:ountry.  And  when  a  man  has  once  so  seized  them,  they 
become  while  living  his  qualified  property,  or,  if  dead,  are 
absolutely  his  own:  so  that  to  steal  them,  or  otherwise 
invade  this  property,  is,  according  to  their  respective  values, 
sometimes  a  criminal  offence,  sometimes  only  a  civil  injury. 
The  restrictions  which  are  laid  upon  this  right,  by  the  laws 
of  England,  relate  principally  to  royal  fish,  as  whale  and 
sturgeon,  and  such  terrestrial,  aerial,  or  aquatic  animals  as 
go  under  the  denomination  of  game;  the  taking  of  which  is 
made  the  exclusive  right  of  the  prince,  and  such  of  his  sub- 
jects to  whom  he  has  granted  the  same  royal  privilege. 
But  those  animals  which  are  not  expressly  so  reserved,  are 
still  liable  to  be  taken  and  appropriated  by  any  of  the  king's 
subjects,  upon  their  own  territories ;  in  the  same  manner  as 
they  might  have  taken  even  game  itself,  till  these  civil  pro- 
hibitions were  issued :  there  being  in  nature  no  distinction 
between  one  species  of  wild  animals  and  another,  between 
the  right  of  acquiring  property  in  a  hare  or  a  squirrel,  in  a 


(3)  See  on/tf,  note  (4)  to  p.  395. 

(4)  See  on/e,  note  (5)  to  p.  395. 

(5)  Mr.  Christian  observes,  that 
"  since  the  immense  extension  of  the 
woollen  and  cotton  mannfactnres  by 
machinery,  a  stream  of  water  in  many 
situations  is  become  of  great  valne  to 
the  owners  of  the  grounds  through 
which  it  flows.  But,  though  actions 
respecting  injuries  to  mills,  and  the 
right  to  dam  or  divert  the  water  in  a 
stream,  are  now  extremely  frequent  in 
the  country,  yet  the  whole  law  upon 


the  subject  seems  to  be  comprised  in 
the  sentence  in  the  text. 

"Any  one  may  build  a  mill,  and  may 
detain  or  dirert  the  water  to  supply  it, 
provided  he  leaves  sufficient  for  all  the 
beneficial  purposes  to  which  it  had 
been  previously  applied  below,  and 
provided  he  does  not  throw  it  back 
upon  another's  ground,  or  upon  a 
pre-eustent  mill  above,  so  as  to  lessen 
the  fail  upon  its  wheel,  and  thereby 
to  diminish  the  effect  of  his  neigh- 
bour's machinery." 
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partridge  or  a  butterfly ;  but  the  difference  at  present  made, 
arises  merely  from  the  positive  manvcipal  law  (6). 

5.  Of  growing         5..  To  this  principle  of  occupanty  afeo  mast  be  referred 

corn,  or  other        . ,  -  v     j      i»  •    •  •    i  i  *       •         

emblements.  the  method  of  acquirmg  a  special  personal  property  in  com 
growing  on  the  groand,  or  other  emblements,  by  any  pot- 
[  *  404  ]  sessar  *of  the  land  who  hath  sown  or  planted  it,  whether  he 
be  owner  of  the  inheritance,  or  of  a  less  estate ;  which  on- 
blements  are  distinct  from  the  real  estate  in  the  land,  and 
subject  to  many,  though  not  all,  the  incidents  attending  per- 
sonal chattels  (7).  They  were  devisable  by  testamoit  belbre 
the  statute  of  wills  (m),  and  at  .the  death  of  the  owner  shall 
vest  in  his  executor  and  not  his  heir ;  they  are  fiMfeitable 
by  outlawry  in  a  personal  action  (n) :  and  by  the  statute 
11  Geo.  IL  c.  19,  though  not  by  the  common  law  (o),  they 
may  be  distreined  for  rent  arrere.  The  reason  for  admit- 
ting the  acquisition  of  this  special  property  by  tenants  whe 
haye  temporary  interests,  was  formerly  given  (p);  and  it  wu 
extended  to  tenants  in  fee,  principally  for  the  b^iefit  of 
their  creditors :  and,  therefore,  though  the  embiememts  an 
assets  in  the  hands  .of  the  executor  (8),  are  forfeitable  npoa 
outlawry,  and  distreinable  for  rent,  they  are  not  in  oihet 
respects  considered  as  personal  chattels ;  and  particulariy 
they  are  not  the  object  of  larceny,  before  they  are  severed 
from  the  ground  (q). 

6.  Of  prt)perty        €•  The  doctrinc  of  property  arising  from  accession  is  also 
S^lS^f''"'       grounded  on  the  right  xi  occupancy.     By  the  Roman  law, 

if  any  given  corporeal  substanoe  received  afterwards  an  ac* 
cession  by  natural  or  by  artificial  means,  as  by  the  growth 
of  vegetables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  thing  was  entitled  by  his 
right  of  possession  to  the  property  of  it  under  such  its  state 

(m)  Perk.  8.  512.  (o)  1  RoU.  Abr.  Q66, 

In)  Bro*  Abr.  tit.  BmblemeniSt  21 ;         (jf)  Pag.  122,  146  [aad  notes]. 
5  Rep.  116.  (q)  3  Intt.  109. 


(6)  See  €Mte,  pp.  14,  15,  and  39;  oontinuation  of  an  incAoo/e,  and  not 
as  alao  p9$if  p.  411,  n.  the  noqnuBtion  of  an  origittd  iigbt«" 

(7)  Mr*  Chriatian  obserres,   that  [See  ««/«,  p.  10,  with  tbe  note  there- 
"  the  right  to  emblementa  does  not  to»  and  the  note  to  p.  122.-^fiD.] 
seem  to  be  aptly  referred  to  the  prin-  -    (8)  See  p.  122,  n.  (7). 

ciple  of  occupancy ;  for  thej  are  the 
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of  improTement  (r)  (9) :  but  if  the  thing  itself,  by  such 
operation,  was  changed  into  a  different  Bpecies^  as,  by  mak- 
ing wine,  oil,  or  bread,  out  of  anoAer's  grapea,  olives,,  or 
wheat,  it  belonged  to  the  new  operator,  who  waa  only  to 
make  a  satiafisiction  to  the.£onner  propriet<»r  for  the  mate* 
rials  which  he  had  so  converted  (<).  And  these  doctrines 
are  implicitly  cofned  and  ad(^ted  by  out  Bractoa(0»  and 
have  since  been  ''^confirmed  by  many  resolutions  of  the  [  *  405  ] 
courts  (tt)«.  It  hath  even  been  held^  that  if  one  takes  away 
and  cloUies  another^s  wife  or  son,  .and  afterwards  ttiey 
return  home,  the.gannents  shall  cease  to  be  bis  property 
who  provided  them,  being  annexed  to  the  person  of  the 
child  or  woman  (w). 

7.  But  in  the  case  of  confusion  of  goods,  where  those  of  7.  ByewiAm<m 
two  persons  are  so  intermixed,  that  the  several  portions  can  2L>d!f^°^  °' 
be  no  longer  distinguished,  the  English  law  partly  agrees 
with,  and  partly  differs  from,  the  civil.  If  the  intermix- 
ture be  by  consent,  I  apprehend  that,  in  both  laws,  the 
proprietors  have  an  interest  in  common,  in  proportion  to 
their  respective  shares  (x).  But,  if  one  wilfully  intermixes 
his  money,  com,  or  hay,  with  that  of  another  man,  without 
his  approbation  or  knowledge,  or  casts  gold  in  like  manner 
into  another's  melting  pot  or  crucible,  the  civil  law,  though 
it  gives  the  sole  property  of  the  whole  to  him  who  has  not 
interfered  in  the  mixture,  yet  allows  a  satisfaction  to  the 
other  for  what  he  has  so  improvidently  lost  (y).  But  our 
law,  to  guard  against  fraud,  gives  the  entire  property,  with- 
out any  account,  to  him  whose  original  dcMninion  is  invaded, 
and  endeavoured  to  be  rendered  uncertain,  without  his  own 
consent  (z)  (10). 

(r)  Inst.  2. 1.25, 26, 31;  jgr.  6. 1.5.  (w)  Moor.  214. 

(«)  Inst.  2.  I.  25.  34.  (dr)  Inst. 2. 1. 27, 2S;  1  Vem. 217. 

(0  L.  i2,  c.  2&3.  (y)  In^t.  2.  1.  28. 

(tt)  Bro.  Abr.  tit.  Propertie,  23 ;  (z)  Poph.  38  ;    2  Bnktr.  325  ;    1 

Moor.  20  ;  Poph.  38.  Hal.  P.  C  513  ;  2  Vem.  516. 


(9)  Mr.  Christian  obserres,  that  tiie  origfaud  materials ;  aa,  if  leather 

*'  thia  alao  haa  long  been  the  law  of  be  made  into  shoes,  doth  into  a  coat, 

Eni^and;  ibr  it  is  laid  dbwn  in  the  or  If  a  tree  be  squared  into  timber,  or 

Year-booki,  that  'Mntever  alteration  aUvtr  aelied  or  beat  into  a  different 


of  form  any  property  has  undergone,     filature.  (5  Heik.  VII.  fo.  15 ;   12  Hen. 

the  ow»er  may  seixe  it  in  its  new     Vlil.  fo.  10.)" 

shape,  if  he  can  proye  the  identity  of         (10)  In  the  case  ofLupionY,  WkUt, 
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8.  orau'thonin      8.  There  is  still  another  species  of  property,  which  (if  it 

gixui  utrairy'     subsists  by  the  common  law,)  being  grounded  on  labour 

compon  oni.     ^^^  invention,  is  more  properly  reducible  to  the  head  of 

occupancy  than  any  other;  since  the  right  of  occapancy 

itself  is  supposed  by  Mr.  Locke  (a),  and  many  others  (i), 

to  be  founded  on  the  personal  labour  of  the  occupant 

And  this  is  the  right,  which  an  author  may  be  supposed  to 

have  in  his  own  original  literary  compositions :  so  that  no 

other  person  without  his  leave  may  publish  or  make  profit 

of  the  copies.     When  a  man,  by  the  exertion  of  his  rational 

powers,  has  produced  an  original  work,  he  seems  to  have 

[  *  406  ]    clearly  a  *right  to  dispose  of  that  identical  work  as  be 


(a)  On  GoY.  part  2,  ch.  5. 


(«)  See  p.  8. 


(ISVes.  439,  et  feq.)  Lord  Eldontook 
rather  a  different  view  of  our  law  from 
that  laid  down  in  the  text.  Hie  lord- 
ship thought,  that  a  man  who,  hff  his 
oum  tortiotu  act  in  confonnding  two 
funds,  makes  it  impossible  for  another 
to  ascertain  the  amount  of  his  proper- 
ty, is  bound  himself  to  furnish  the 
means  of  distinguishing  the  two,  or  to 
relinquish  the  whole.  What,  Lord  El- 
don  asked,  are  the  cases  in  the  old  law 
of  a  mixture  of  com  and  flour?  and  he 
answers  his  own  question  thus : — "  If 
one  man  mixes  his  com  or  flour  ¥rith 
that  of  another,  and  they  were  of  equal 
value,  the  latter  must  haye  back  the 
quantity  that  belongs  to  him,  if  that 
can  be  ascertained ;  but,  if  articles  of 
different  value  are  mixed  together,  pro- 
ducing a  third  value,  the  aggregate  of 
both,  and  through  the  fault  of  the  per- 
son mixing  them  the  other  party  can- 
not teU  what  was  the  original  value  of 
his  property,  he  must  have  the  whole.' ' 
LordEldon,  therefore,  did  not  think 
that  an  account  was  not  to  be  taken,  if 
that  was  practicable ;  but  that,  where 
the  person  whose  original  dominion  is 
invaded  has  not  the  means  of  furnish- 
ing the  account,  the  duty  of  supplying 
it  rests  with  the  wr(mg-doer ;  and  if  he 
fails  to  distinguish  the  two  properties 
which  he  has  confounded,  he  loses  his 


claim  to  any  part  thereof.  (See  alio 
Lord  Ch^wwrth  v.  Bdwardt^  8  Tcl 
50.) 

The  general  rule,  that,  aa  against  aa 
agent  who  has  mixed  the  property  of 
his  employer  with  his  own,  so  as  to 
render  it  undtstingaishable,  the  whok 
may,  bothatlawandinequity,  be  taken 
to  be  the  property  of  the  employer,  is 
well  settled ;  but,  the  8am.e  rule  does 
not,  in  all  cases,  hold  against  the  cre- 
ditors of  such  agent :  for  instanee,  if 
an  agent  pay  money  belonginf^  to  his 
employer  into  his  own  banking-faouae, 
and  to  his  general  account,  this  money 
may  not  be  distinguiahable ;  but, 
should  the  agent  become  bankrupt, 
the  whole  sum  which  appeara  to  be  due 
to  him  firom  the  bankers,  wiU  go  to 
his  assignees,  and  his  employer  can 
only  come  in  as  a  general  creditor 
under  the  commission.  (JBr  pmrit 
Toimnmd,  15  Yes.  470.)  So»  if  the 
bankers  had  any  account  witii  the 
agent  by  way  of  set-off,  that  set-off 
would  equally  affect  the  money  paid 
in  to  his  aooount  (diougli  beins,  in 
truth,  the  money  of  his  emfJoyer), 
as  it  would  the  agent's  own  money, 
supposing  the  bankers  to  have  no  no- 
tice, displacing  their  equity,  (j 
V.  Btamer,  1  Jac.  &  Walk.  248.) 
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pleases^  and  any  attempt  to  vary  the  disposition  he  has 
made  of  it,  appears  to  be  an  invasion  of  that  right. 
Now  the  identity  of  a  literary  composition  consists  entirely 
in  the  sentiment  and  the  language;  the  same  conceptions, 
clothed  in  the  same  words^  must  necessarily  be  the  same 
composition :  and  whatever  method  be  taken  of  exhibiting 
that  composition  to  the  ear  or  the  eye  of  another,  by  recital, 
by  writing,  or  by  printing,  in  any  number  of  copies,  or  at 
any  period  of  time,  it  is  always  the  identical  work  of  the 
author  which  is  so  exhibited :  and  no  other  man  (it  hath 
been  thought)  can  have  a  right  to  exhibit  it,  especially  for 
profit,  without  the  author's  consent.  This  consent  may  per- 
haps be  tacitly  given  to  all  mankind,  when  an  author  suffers 
his  work  to  be  published  by  another  hand,  without  any 
claim  or  reserve  of  right,  and  without  stamping  on  it  any 
marks  of  ownership ;  it  being  then  a  present  to  the  public, 
like  building  a  church  or  bridge,  or  laying  out  a  new  high- 
way :  but  in  case  the  author  sells  a  single  book,  or  totally 
grants  the  copyright,  it  hath  been  supposed,  in  the  one 
case,  that  the  buyer  hath  no  more  right  to  multiply  copies 
of  that  book  for  sale,  than  he  hath  to  imitate  for  the  like 
purpose  the  ticket  which  is  bought  for  admission  to  an  opera 
or  a  concert ;  and  that,  in  the  other,  the  whole  property,  with 
all  its  exclusive  rights,  is  perpetually  transferred  to  the 
grantee.  On  the  other  hand,  it  is  urged,  that  though  the 
exclusive  property  of  the  manuscript,  and  all  which  it  con- 
tains, undoubtedly  belongs  to  the  author,  before  it  is  printed 
or  published ;  yet,  from  the  instant  of  publication,  the  exclu- 
sive right  of  an  author  or  his  assigns  to  the  sole  communi- 
cation of  his  ideas  immediately  vanishes  and  evaporates ; 
as  being  a  right  of  too  subtile  and  unsubstantial  a  nature  to 
become  the  subject  of  property  at  the  common  law,  and 
only  capable  of  being  guarded  by  positive  statutes  and 
special  provisions  of  the  magistrate. 

The  Roman  law  adjudged,  that,  if  one  man  wrote  any  Ofeopyriffhtby 
thing  on  the  paper  or  parchment  of  another,  the  writing  j^*  **""*'* 
should  belong  to  the  owner  of  the  blank  materials  (c) : 
meaning  thereby  the  mechanical  operation  of  writing,  for 

(e)  Si  in  ehartit  membromnt  tmi     tiu»  $ed  tu  dotmnMumeviderii.   Intt. 
tarmen  veikitioriam  vel  oraiionemTi^     2.  1.  33.  [See  page  404.] 
iitu  wripterit,  hujut  eorporiM  non  Ti- 
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which  it  directed  the  ^scribe  to  receive  a  satisfiiction ;  for, 
in  works  of  genius  and  inventioOy  as  in  painting  on  another 
man's  canvas^  the  same  law(6l)  gave  the  canvas  to  the 
painter.  As  to  any  other  property  in  the  works  of  the 
understanding,  the  law  is  silent ;  though  the  sale  of  literary 
copied,  for  the  purposes  of  recital  or  multiplication,  is  cer- 
tainly as  ancient  as  the  times  of  Terence  (e),  Martial  (/  >, 
and  Statius  (g).  Neither  with  us  in  England  hath  there 
been  (till  very  lately)  any  final  (A)  determination  upon  the 
right  of  authors  at  the  common  law  (11). 

But  whatever  inherent  copyright  might  have  been  sup- 
posed to  subsist  by  the  common  law,  thestat.  8  Ana.  c.  19, 
(amended  by  stat.  15  Geo.  III.  c.  53,)  bath  now  declared 
that  the  author  and  his  assigns  shiill  have  the  sole  liberty 
of  printing  and  reprinting  his  works  for  the  term  of  four- 
teen years,  and  no  longer  (t) ;  and  hath  also  protected  that 


{d)  Inst.  s.  34. 

(«)  Prol.  in  Eunnch.  20. 

(/)  Epigr.  i.  67 ;  iv.  72  ;  xui.  3 ; 
xW.  194. 

(jsf)  Jnr.  yii.  83. 

(A)  Since  this  was  first  written,  it 
was  determined  in  the  case  of  Miller 
y.  Taylor,  in  B.  R.  Pateh.  9  Geo.  III. 
1769,  that  an  exclasire  and  permanent 


copyright  in  authors  subsisted  by  the 
common  law.  But  afterwmrds,  in  the 
case  of  DoiuMUtm  ▼.  BeeJtetf  before  the 
House  of  Lords,  22  Feb.  1774,  it  wv 
held,  that  no  copyright  now  subsisti 
in  authors,  after  the  ezpirmtion  cyf  the 
seyeral  terms  created  by  the  statute  of 
queen  Anne. 

(t)  By  statute  15  Geo.  III.  c.  S.*^. 


(11)  Mr.  Christian  observes,  that 
"  whether  the  productions  of  the  mind 
oould  communicate  a  right  of  property 
or  of  exclusiTe  enjoyment  in  reason 
and  nature  ;  and  if  such  a  moral  right 
existed,  whether  it  was  recognised  and 
supported  by  the  common  law  of  Eng- 
land ;  and  whether  the  common  law 
was  intended  to  be  restrained  by  the 
statute  of  queen  Anne;  are  questions, 
upon  which  the  learning  and  talenU 
of  the  highest  legal  characters  in  this 
kingdom  have  been  powerfolly  and 
zealously  exerted. 

"These  questions  were  finally  so  de- 
termined, that  an  author  has  no  right 
at  present  beyond  the  limito  fixed  by 
the  statute.  But,  as  that  determina- 
tion was  contrary  to  the  opinion  of 
Lord  Mansfield,  of  the  learned  com- 


mentator,  and  of  several  other  judges, 
every  person  may  still  be  permitted  to 
indulge  his  own  opinion  upon  the 
propriety  of  it,  without  incnrring  the 
imputation  of  arrogance. 

**  No  less  than  eight  of  the  twdre 
judges  were  of  opinion  tiiat  this  was  a 
right  allowed  and  perpetuated  by  the 
common  law  of  England;  but  six  held, 
that  the  enjoyment  of  it  was  abridged 
by  the  statute  of  queen  Anne,  and  that 
all  remedy  for  the  violation  of  it  wv 
taken  away  after  the  expiration  of  tiw 
terms  specified  in  the  act ;  and  agree- 
able to  that  opinion  was  the  final  jndg* 
ment  of  the  lords. 

**  See  the  argumenta  at  length  of  the 
judges  of  the  King's  Bendi,  and  the 
opinions  of  the  rest,  in  4  Burr.  2303.'* 
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property  by  additional  penalties  and  forfeitures :  directing 
farther,  that  if,  at  the  end  of  that  term,  the  author  himself 
be  living,  the  right  shall  then  return  to  him  for  another 
term  of  the  same  duration  (12)  :  and  a  similar  privilege  is 

some  additional  privileges  in  this  re-     and  certain  other  learned  societies, 
spect  are  granted  to  the  uniTendtieSy 
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(12)  Th«  ttatote  of  54  (Ho.  III. 
c.  15<>,  enacts,  that  the  autlior  of  any 
book,  printed  and  published  subse- 
qnently  to  the  said  act,  and  the  assjlg- 
nee  or  assigns  of  such  author,  shall 
have  the  sole  liberty  of  printing  and 
reprinting  such  book  for  the  fall  term 
of  twenty-eight  yean,  to  oonunenoe 
from  the  dAy  of  first  publishing  the 
same ;  and  also,  if  the  author  shall  be 
living  at  the  end  of  that  period,  for 
the  residue  of  his  natural  life ;  and 
that  if  any  person,  in  any  part  of  the 
British  dominions,  shall  within  th« 
terms  and  times  granted  and  limited 
by  the  said  act  as  aforesaid,  print, 
reprint,  or  import,  or  cause  to  be 
printed,  reprinted,  or  imported,  any 
such  book,  without  the  consent  of  the 
author,  or  other  proprietor  of  the 
copyright,  first  had  in  writing;  or« 
knowing-  the  book  to  be  so  printed, 
reprinted,  or  imported  without  suoh 
consent,  shall  sdl,  publish,  or  expose 
to  sale,  or  cause  to  be  sold,  published^ 
or  exposed  to  sale,  or  shall  have  in  his 
possession  for  sale,  any  such  book, 
without  such  consent  first  had  and 
obtained  as  aforesaid ;  then  suoh  of- 
fender shaU  be  liable  to  a  special 
action  on  the  case,  at  the  suit  of  the 
author  or  other  propriet<Nr  of  the 
copyright  of  such  book,  and  the  au- 
thor shall  recover  such  damages  as 
the  jury  on  the  trial  of  such  action, 
or  on  the  execution  of  a  writ  of  in- 
quiry thereon,  shall  give  or  assess, 
together  with  double  costs  of  suit: 
and  every  sueh  offender  shall  also  for- 
feit such  book  or  books,  and  shall 
deliver  the  same  to  the  author  or 
other    proprietor  of   the    copyright 


thsreofi  and  the  said  author  or  pro- 
prietor shall  make  waste  paper  of  suoh 
book  or  books ;  and  every  such  offen- 
der shall  also  forfeit  three-pence  for 
every  sheet  thereof,  either  printed 
or  printing,  or  pubUshed  or  exposed 
to  sale :  provided  that  aU  aetions, 
suits,  bills,  indictments,  or  informs- 
tions  for  any  offence  committed 
against  the  said  act,  shaU  be  brought, 
sued,  and  comoMnced  within  twelve 
months  next  after  sueh  offence  com- 
mitted. The  title  to  the  copyright  of 
books  is  directed  by  the  act  to  be 
entered  at  Stationers' -hall,  within  a 
limited  time,  under  s  penalty  of  for- 
feitttre  of  five  pounds,  togeUier  with 
eleven  times  the  price  at  whieh  such 
books  shall  be  sold,  or  advertised  for 
tale :  provided  that  no  failure  in 
making  such  entry  shall  in  any  man- 
ner affect  the  copyright,  but  shall  only 
subject  the  person  making  default  to 
the  penalty  aforesaid  under  the  said 
act. 

Whenever  an  action  at  the  suit  of 
the  author  would  lie  against  a  person 
pirating  book9,  (Lord  Byron  v.  Jokn^ 
BioUf  2  Meriv.  29 ;  Hoffff  v.  Kirhyt  8 
Yes.  225  ;  Stoekdale  v.  (hwfkjfn,  5 
Barn.  &  Cress.  177,  7  D.  &  R.  632, 
S.  C. ;)  or  muHe,  {Pkttt  v.  B^itcn^ 
19  Ves.  447 ;  Oemmti  v.  Walker,  2 
Bam.  &  Cress.  861,  7  D.  &  R.  598, 
8.  C.)f  or  prmt9  or  chart*,  (Blaein^eU 
V.  Harper,  Barnard.  Cha.  Rep.  120$ 
Wilkine  v.  AUtm,  17  Ves.  425 ;  ^tfr- 
rtfofi  V.  HOfff,  2  Ves.  jun.  323;  Zonjf- 
man  v.  Winchetter,  16  Ves.  271 1 
NewUm  v.  Cowie,  4  Bingh.  245,  19 
B.  Moore,  457,  <S.C.)  a  court  of  equity 
will  grant  an  injunction,  to  restrain  a 
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extended  to  the  inyentors  of  prints  and  engravings,  for  the 
term  of  eight  and  twenty  years,  by  the  statutes  8  Geo.  II. 


fraud  on  the  author's  property ;  but, 
where  the  character  of  the  publication 
is  such  that  no  damages  could  be  re- 
covered in  respect  thereof  at  law ,  equity 
will  refuse  to  interpose.  (Lawrence  ▼. 
Smith,  Jacob's  Rep.  472  ;  Walcot  v. 
Walker^  7  Ves.  2  ;  Southey  v.  Skm*- 
woodf  2  Meriv.  440 ;  Lord  and  Lady 
Perehai  ▼.  Phipp$,  2  Ves.  &  Bea.  26 ; 
Ote  Y.  Pritehard,  2  Swanst.  415.) 
The  pUintiiF  must  also,  in  order  to 
entitle  him  to  an  injunction,  show 
the  property  in  the  pirated  work  to 
be  clearly  Tested  in  himself;  either 
as  the  author,  or  as  an  assignee,  for 
his  own  benefit,  or  in  trust  for  others: 
and  this  interest  must  be  distinctly 
stated  in  the  bill ;  for,  the  injunction 
ought  to  be  warranted  by  what  ap- 
pears in  the  bill,  not  by  what  is 
brought  forward  merely  by  aflidaTit. 
(Nicol  V.  Siaekdah,  3  Swanst.  689.) 

The  collection  of  materials  may 
establidi  a  claim  to  copyright  in  a 
work,  notwithstanding  the  subject 
may  be  obnous  to  all  mankind ;  and 
an  injunction  will  issue  to  stop  the 
publication  of  a  work  which  is  a  ser- 
vile copy  of  a  preceding  one,  with 
merely  colourable  alterations.  (Mai- 
thewmm  y.  Stockdale,  12  Ves.  273, 
276 ;  Buiterworih  y.  JtoMnioii,  5  Yes. 
709 ;  TbiMOii  y.  WtUker,  3  Swanst. 
679.)  The  case  would  be  different  if 
the  new  work  contained,  not  only 
alterations,  but  corrections  and  im- 
prOYcments  of  the  original  work ; 
(Cory  Y.  Faden,  5  Ves.  26 ;)  and  sudi 
additions  and  corrections  may  pro- 
perly be  made  the  subject  of  copy- 
right. (Cory  Y.  Longman  ^  Heet,  1 
Bast,  380.)  But,  it  will  not  be  per- 
mitted that  one  man  should,  under 
pretence  of  quotation,  in  fact  publish 
another's  work,  and  defraud  him  of 
the  fruit  of  his  labours :  (Wilknu  y. 
Aikm,  17  Ves.  424  :)  for,  although 
an  abstract  or  fair  abridgment  of  a 


publication  is  allowable,  {Dod^ey  r. 
Kmnertley,  Ambl.  403 ;  Gyiet  y.  Wil- 
cox, Barnard.  Cha.  Rep.  368;  BeUr. 
Walter  ^  Dehrett,  1  Br.  451 ;  WkU- 
tingham  y.  Wooler,  2  Swanst.  431,) 
yet  a  colourable  abstract  will  be  re- 
strained. (Buttenoorth  r.  iSoMuoa, 
5  Ves.  709 ;  Caman  y.  Bowleet  1  Cox, 
285 ;  Macklin  y.  Biehardmm,  AmVL 
696  ;  Gylee  y.  Wilcox,  2  Atk.  142.) 

No  property  can  be  acquired  in  any 
article  copied,  in  the  same  language, 
from  a  prior  woHe  ;  (Barficid  y.  .Vt. 
ekolion,  2 Sim.  &  Stn.  1 ;)  but  a  trans- 
lation is  as  much  entitled  to  protec- 
tion as  an  original  production.  {Wyaft 
Y.  Barnard,  3  Ves.  8c  Bea.  78.) 

Forms  of  indictments,  it  has  beea 
decided,  cannot  be  the  subjects  of 
cop3riight,  nor  can  a  statement  of  the 
CYidenee  necessary  to  support  indict- 
ments, and  subjoined  thereto,  be  to 
appropriated.  And,  further,  tlioi^ 
an  author,  after  the  publication  of 
one  or  more  editions  of  his  work,  sells 
the  copyright,  witli  an  undertaking  to 
prepare  and  edit  the  subsequent  edi- 
tions of  the  work,  at  a  fixed  price,  he 
may  publish  any  new  matter  on  the 
same  general  subject,  in  a  sepante 
publication  on  his  own  account ;  not- 
withstanding the  insertion  of  suck 
new  matter  in  the  subsequent  edittoas 
of  the  work  of  which  he  has  sold  the 
copyright  may  be  absolutelj  neces- 
sary to  their  proper  oompletien. 
(Sweet  Y.  Archbold,  so  held  by  the 
Vice  Chancellor,  in  Hil.  T.  1828,  and 
by  the  Lord  Chancellor  during  the 
sittings  after  that  Term.) 

No  one  who  chooses  to  copy  and 
publish  a  specification  of  patents,  can 
thereby  acquire  a  right  to  restrain 
another  from  copying  the  same ;  for 
these  are  common  property.  (Wyati 
Y.  Barnard,  3  Ves.  &  Bea.  78.) 

When  a  plaintifi*  lias  permitted  re- 
peated infriogements  of  his  copyright. 
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c.  13,  and  7  Qeo.  III.  c.  38,  besides  an  action  for  damages, 
with  double  costs,  by  statute  17  Oeo.  III.  c.  57  (13).  All 
which  parliamentary  protections  appear  to  have  been  sug- 
gested by  the  exception  in  the  statute  of  monopolies  (14), 
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for  a  length  of  time,  equity  wiU  not 
interfere  (by  injnnction,  at  any  rate, 
whether  it  omj  be  proper  to  direct  an 
account  to  be  kept  or  not,)  before  the 
right  ia  determined  at  Uw.  {Piatt  t. 
J3utt(m,  19  Vea.  448 ;  JUmdell  v. 
Murray^  Jacob's  Rep.  316.) 

Whether  the  act  of  publication 
abroad  makes  a  work,  at  once,  puhUei 
juHm,  may  be  very  questionable ;  but 
there  can  be  no  doubt  that,  where  an 
author  prints  and  publishes  abroad 
onfy,  or  where  he  does  not  take 
prompt  measures  to  publish  here,  he 
isannot,  after  a  reasonable  time  for 
his  publishing  here  has  elapsed,  and 
after  some  other  person,  in  the  re- 
gular and  fair  course  of  trade,  has 
published  the  work  in  this  country, 
sustain  an  injunction  against  such 
person.  (Clementi  t.  Walker,  2  Bam. 
&  Cress.  866, 870;  4D.&R.  603, 8.C. 

A  parol  assignment  of  the  copy- 
right of  a  work  may  not  be  sufficient, 
perhaps,  to  give  the  assignee  the  pri- 
vileges conferred  by  the  legislature 
upon  the  author.  {Power  t.  Walker, 
3  Mau.  &  Sel.  9.)  But,  when  a  pub- 
lisher has  been  induced  by  such  as- 
signment, to  employ  his  capital  and 
mttention  upon  a  work,  withdrawing 
them  from  other  matters  in  which 
they  might  possibly  hsTC  been  more 
profitably  employed;  and  when  the 
author  has  acquiesced  in  seeing  his 
parol  assignment  acted  upon  for  a 
length  of  time ;  a  court  of  equity, 
even  if  it  acknowledged  the  author's 
strict  right,  would  probably  think  his 
conduct  entitled  him  to  no  summary 
relief  by  injunction,  and  would  leaye 
him  to  such  remedy  as  he  might  hsTe 
at  conunon  law.  {Rundell  t.  Murray, 
Jacob's  Rep.  316.) 

The  proprietor  of  a  copyright  must 
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file  a  separate  bill  against  each  book- 
seller taking  copies  of  a  spurious  edi- 
tion for  sale ;  for,  there  is  no  privity 
between  such  parties,  and  the  defend- 
ants may  justify  their  several  acts  upon 
totally  dissimilar  grounds.  {DiUy  ▼. 
Doig,  2  Yes. jun.  487 ;  Berkev.  HarrU, 
Hardr.  337.) 

In  cases  of  alleged  piracy  of  literary 
property,  a  reference  is  usually  di- 
rected   to  the  Master;    ( y. 

Leadbetter,  4  Yes.  681 ;  Nicol  y. 
Stockdale,  3  Swanst.  689;)  but,  in 
order  to  save  expense,  the  court  it- 
self will  sometimes  compare  the  two 
works.  {Whittinyham  Y.  Wooller,  2 
Swanst.  431.) 

.  Parts  of  this  note  and  the  next  are 
extracted  from  2  Hoyenden  on  Frauds, 
147,  152. 

As  to  the  kind  oi prerogative  copy- 
right subsisting  in  certain  publica- 
tions, as  bibles,  liturgies,  acts  of  par- 
liament, proclamations,  and  orders  of 
council.  Bee  poet,  p.  410. 

(13)  Mr.  Christian  obseryes,  that 
'/  the  principal  differences  in  these 
three  statutes  concerning  prints,  seem 
to  be  these  :  the  8  Geo.  II.  gives  an 
exclusive  privilege  of  publishing  to 
those  who  invent  or  design  any  print, 
for  fourteen  years  only ;  the  7  Geo. 
III.  extends  the  term  to  twenty-eight 
years  absolutely,  to  all  who  either 
invent  the  design  or  make  a  print 
from  another's  design  or  picture;  and 
those  who  copy  such  prints  within 
that  time,  forfeit  all  their  copies,  to 
be  destroyed,  and  five  shillings  for 
each  copy;  the  17  Geo.  III.  gives 
the  proprietor  an  action  to  recover 
damsges  and  double,  costs  for  the  iu-^ 
jury  he  has  sustained  by  the  yioladon 
of  his  right.'' 

(14)  See  Yol.  lY,  p.  1.^9. 
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OP  TITLB  TO  THIMQS'  PERSONAL 

21  Jac.  I.  c.  3,  which  allows  a  royal  patent  of  privilege  to  be 
granted  for  fourteen  years  to  any  inventor  of  a  new  manu- 
factiire,  for  the  sole  working  or  making  of  the  same ;  by 
virtue  whereof  it  is  held^  that  a  temporary  property  therein 
becomes  vested  in  the  king's  patentee  (A)  (15). 

(k)  1  Vem.  62. 


(15)  When  the  cxx)Wii,  on  behalf  of 
the  pnblicy  grants  letters  patent,  the 
grantee  thereby  enters  into  a  contract 
with  the  crown,  in  the  benefit  of 
which  contract  the  public  are  partici- 
pators; under  certain  restrictions, 
affording  a  reasonable  recompence  to 
the  grantee,  the  use  of  his  invention, 
improyement,  and  employment  of 
capital,  is  communicated  to  the  pub- 
lie.  If  any  infringement  of  a  patent 
be  attempted,  after  there  has  been  an 
undisputed  enjoyment  by  the  patentee 
under  the  grant  for  a  considerable 
time,  courts  of  equity  will  de^m  it  a 
less  inconvenience  to  issue  an  injune* 
tion  until  the  right  can  be  determined 
at  law,  than  to  refuse  such  prerendYe 
interference,  merely  because  it  is  pos- 
sible the  grant  of  the  crown  may, 
upon  investigation,  prove  to  be  in- 
valid. Such  a  question  ii  not  to  be 
considered  as  it  affects  the  patties  on 
the  record  alone ;  for,  unless  the  in- 
junction issues,  any  person  might  vio- 
late the  patent,  and  the  consequence 
would  be,  that  the  patentee  must  be 
ruined  by  litigation.  (Hanmer  v. 
PUme,  14  Ves.  132 ;  UniefnUisi  qf 
Oj(fi>rdand  Cambridge  v.  12tcAar<bofi, 
6  Ves.  707 ;  WUUam»  v.  WUUamM, 
3  Meriv.  160.)  But,  if  the  patent  be 
a  very  recent  one,  and  its  validity  is 
disputed,  an  injunction  will  not  be 
granted  before  the  patentee  has  esta- 
bUsfaed  his  legal  right.  (HUi  v. 
Tkompion,  3  Meriv.  624.) 

The  gnnt  of  a  patent,  as  already 
stated,  is  in  the  nature  of  a  purchase 
for  the  public,  to  whom  the  patentee 
is  bound  to  communicate  a  free  parti- 
cipation in  the  benefit  of  his  invention, 
at  the  expiration  of  the  time  limited : 


{WmUntuy.  m/Zumw,  3Meriv.  160:) 
if,  therefore,  the  specification  of  a 
patent  be  not  so  dear  as  to  enable  all 
the  world  to  use  the  invention,  and 
all  persons  of  reasonable  skiD  in  sucfa 
matters  to  copy  it,  as  soon  as  the 
term  for  which  it  has  been  granted  is 
at  an  end,  this  is  a  tnad  upon  the 
public,  and  the  patent  cannot  be  sus- 
tained. {Newimrif  v.  Jameg,  2  Mem. 
451 ;  JBjt  parte  Jf^,  1  Vea.  &  Bea. 
67  ;  TStmer  v.  WhUer^  1  T.  R.  605 : 
£raniierv.Ptoi«,llEast,  107.)  But. 
by  the  sUtute  of  5&6  Gnl.  IV.  e.83, 
a  patentee  may,  before  his  specifica- 
tion is  disputed  by  action  or  suit, 
enter  with  the  clerk  of  the  patcnti 
(having  first  obtained  the  attorney 
general's  sanction,)  a  disclaimer  or 
alteration  of  any  part  of  the  specifi- 
cation, stating  the  reason  for  such 
disclaimer  or  alteration,  which,  pro- 
vided they  do  not  go  to  extend  his 
exclusive  right,  shall  be  deemed  part 
of  the  letters  patent :  but  any  persoa 
may  enter  a  caveat  against  the  admis- 
sion of  any  such  disclaimer  or  altera- 
tion. 

The  enrolment  of  a  patent  cannot 
be  dispensed  with,  upon  the  ground 
that,  if  the  specification  is  made  pub- 
lic, ibrogners  may  take  advaatagt 
of  the  invention  ;  for,  die  king's  sub- 
jects have  a  right  to  see  the  specifi- 
cation :  {Bx parte  Koope,  6  Vea.  599:^ 
nor  can  the  date  of  a  patent  be  alter- 
ed after  it  is  once  sealed,  in  order  to 
enlarge  die  time  (four  months)  aDowvd 
by  the  statute  for  the  enrolment  of 
specifications;  even  though  the  case 
may  be  a  hard  one,  and  the  delay  has 
arisen  from  innocent  misappr^cs- 
rion.  (Br  parte  Beck,  1  Br.  577 ;  Ms 
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parte  Koop9,  ubi  npra,)  And,  if  a 
patentee  seek,  by  his  specification, 
more  than  he  is  strictly  entitled  to, 
his  patent  is  thereby  rendered  ineffec- 
tual, even  to  the  extent  to  which  he 
would  otherwise  be  entitled;  unless 
he  has  brought  himself  within  the 
benefit  of  the  sUtute  of  5  &  6  Gul.  IV. 
c.  83.  {mU  ▼.  ThoM^fMon,  3  Meriv. 
629  ;  ffamurv.  Plane,  14  Ves.  135.) 
When  a  person  has  invented  certain 
improvements  upon  an  engine,  or 
other  subject,  for  which  a  patent  has 
been  granted,  and  those  improvements 
cannot  be  used  without  the  original 
engine ;  at  the  expiration  of  the  pa- 
tent for  such  original  engine,  a  patent 
may  be  taken  out  for  the  improve- 
ments ;  but,  before  that  time  there 
can  be  no  rif^t  to  make  use  of  the 
MtMratum  protected  by  the  first  pa- 
tent. (Rr  parte  Fox,  1  Ves.  &  Bea. 
67.)  And,  where  industry  and  inge- 
nuity have  been  exerted  in  annexing 
to  the  Buttject  of  a  patent,  improve- 
ments of  such  a  nature  that  their 
value  gives  an  additional  value  to  the 


old  machine ;  though  a  patent  maybe 
obtained  for  such  improvements ;  yet, 
if  the  public  choose  to  use  the  original 
machine,  without  the  improvements* 
they  may  do  so  without  any  restriction, 
at  the  eipiration  of  the  original  grant ; 
if  the  public  will  abstain  from  the  use 
of  the  first  invention,  in  consideration 
of  the  superior  advantages  of  the  im- 
proved instrument,  it  is  well ;  but  the 
choice  must  be  left  open.  {Harmer  v. 
Plane,  14  Ves.  134.) 

A  man  may  have  obtained  a  patent 
for  what  he  fully  believed  to  be  an 
original  invention,  but  which,  in  fact, 
some  other  person  may  have  disco- 
vered or  used  before.  In  such  case, 
the  king  may  refer  the  matter  to  the 
judicial  committee  of  the  privy  coun- 
cil, and  if  they  advise  it,  the  letters 
patent  may  be  confirmed.  (Stat.  5  & 
6  Gul.  IV.  c.  83,  s.  2.)  By  the  fourth 
section  of  the  said  statute,  the  term 
of  a  patent  may,  in  special  cases,  be 
prolonged  for  a  term  not  exceeding 
seven  years  beyond  the  time  fixed  by 
the  original  grant. 
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CHAPTER   XXVIl. 


OF  TITLE  BY  PREROGATIVE  AND  FORFEITURE. 


II.  By  pT«rog«.  A  SECOND  method  of  acqairing  property  in  personal  chattels 
**^*"  18  by  the  hinges  prerogative :  whereby  a  right  may  accrue 

either  to  the  crown  itself,  or  to  such  as  claim  under  the  title 
of  the  crown ;  as,  by  the  king's  grant,  or  by  prescription, 
which  supposes  an  ancient  grant. 
to  tribatet.  taxes.      Such  in  the  first  placc  are  all  tributes,  taxes,  and  custom^ 
^yf^^o^the     whether  constitutionally  inherent  in  the  crown,  as  flowers  of 
^^"^  the  prerogative  and  branches  of  the  census  regalis,  or  ancient 

royal  revenue,  or  whether  they  be  occasionally  created  by 
authority  of  parliament ;  of  both  which  species  of  revenue 
we  treated  largely  in  the  former  volume  (1).  In  these  the 
king  acquires,  and  the  subject  loses,  a  property,  the  instant 
they  become  due:  if  paid,  they  are  a  chase  in  possession; 
if  unpaid,  a  chose  in  action.  Hither,  also,  may  be  referred 
all  forfeitures,  fines,  and  amercements  due  to  the  kiogi 
which  accrue  by  virtue  of  his  ancient  prerogative,  or  by  par- 
ticular modem  statutes :  which  revenues  created  by  statute 
do  always  assimilate,  or  take  the  same  nature,  with  the 
ancient  revenues ;  and  may,  therefore,  be  looked  upon  as 
arising  from  a  kind  of  artificial  or  secondary  prerogatire. 
And,  in  either  case,  the  owner  of  the  thing  forfeited,  and 
the  person  fined  or  amerced,  lose  and  part  with  the  property 
of  the  forfeiture,  fine,  or  amercement,  the  instant  the  king 
or  his  grantee  acquires  it. 
[  *  409  ]  *In  these  several  methods  of  acquiring  property  by  prero- 
^•WngcaM-^   gative,  there  is  also  this  peculiar  quality,  that  the  king  can- 


(1)  See  Vol.  I.  pp.  281—337. 
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not  have  a  joint  property  with  any  person  in  one  entire  P^'^f  ^^'^  * 
chattel,  or  such  a  one  as  is  not  capable  of  division  or  sepa-  chattel  not  capa. 
ration ;  but  where  the  titles  of  the  king  and  a  subject  con-*  but  in  such  cam 
cur,  the  kins:  shall  have  the  whole :  in  like  manner  as  the  the  whole  in  w- 

.  .  .    .         veralty. 

king  cannot,  either  by  grant  or  contract,  become  a  joint- 
tenant  of  a  chattel  real  with  another  person  (a),  but  by  such 
grant  or  contract  shall  become  entitled  to  the  whole  in 
severalty.  Thus,  if  a  horse  be  given  to  the  king  and  a 
private  person,  the  king  shall  have  the  sole  property  :  if  a 
bond  be  made  to  the  king  and  a  subject,  the  king  shall 
have  the  whole  penalty ;  the  debt  or  duty  being  one  single 
chattel  (&);  and  so,  if  two  persons  have  the  propeity  of  a 
horse  between  them,  or  have  a  joint  debt  owing  them  on 
bond,  and  one  of  them  assigns  his  part  to  the  king,  or  is 
attainted,  whereby  his  moiety  is  forfeited  to  the  crown ;  the 
king  shall  have  the  entire  horse,  and  entire  debt  (c).  For, 
as  it  is  not  consistent  with  the  dignity  of  the  crown  to  be 
partner  with  a  subject,  so  neither  does  the  king  ever  lose 
his  right  in  any  instance ;  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  person(c{) :  from  which 
two  principles  it  is  a  necessary  consequence,  that  the  inno- 
cent, though  unfortunate,  partner,  must  lose  his  share  in 
both  the  debt  and  the  horse,  or  in  any  other  chattel  in  the 
same  circumstances  (2). 

(a)  See  pag.  184.  (c)  Cro.  Eliz.  263  ;    Plowd.  323  ; 

(b)  Fitzh.Abr.t.2)ff//e,38;  Plowd.      Finch,  Law,  178;  10  Mod.  245. 
243.  (d)  Co.  Litt.  30. 


(2)  SeeVol.  I.  p.  299.  Mr.  Chris, 
tian  obierves,  that  "  if  a  joiDt-tenaiit 
of  any  chattel  intereat  commita  sai- 
cide,  the  right  to  the  whole  chattel 
becomes  vested  in  the  king.  This 
was  decided  after  mvch  solemn  and 
subtle  argnment  in  3  Elix.  The  case 
is  reported  by  Plowd.  262,  Eng.  ed. 
Sir  James  Hales,  a  judge  of  the  Com- 
mon Pleas ^  and  his  wife,  were  joint- 
tenants  of  a  term  for  years:  Sir  James 
drowned  himself,  and  was  found  ^lo 
de  9€ :  and  it  was  held  that  the  term 
did  not  survive  to  the  wife,  bat  that 
Sir  James*s  interest  was  forfeited  to 
the  king  by  the  felony,  and  that  it 


consequently  drew  the  wife's  interest 
along  with  it.  The  argument  of  Lord 
Chief  Justice  Dyer  is  remarkably  cu- 
rious :  '  The  felony  (says  he)  is 
'  attributed  to  the  act ;  which  act  is 
'  always  done  by  a  living  man,  and  in 

*  his  lifetime,  as  my  brother  Brown 

*  said ;  for  he  said  Sir  James  Hales 
'  was  dead ;  and  how  came  he  to  his 

*  death  ?  It  may  be  answered,  by 
'  drowning ;  and  who  drowned  him  ? 
'  Sir  James  Hales ;  and  when  did  he 

*  drown  him  ?  iu  his  lifetime.  So 
'  that  Sir  James  Hales,  being  alive, 
'  caused  Sir  James  Hales  to  die  ;  and 
'  the  act  of  the  living  man  was  the 
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Wreck,  treasure.      This  doctiine  has  no  opportunity  to  take  place  in  certain 

trove  wftifs  es^ 

tray*,'  &c  *  Other  instances  of  title  by  prerogative  that  remain  to  be 
mentioned ;  as  the  chattels  thereby  vested  are  originaliyand 
solely  vested  in  the  crown,  without  any  transfer  or  derin- 
tive  assignment,  either  by  deed  or  law,  from  any  fonner 
proprietor.  Such  is  the  acquisition  of  property  in  wreck,  in 
treasure-trove  (3),  in  waifs,  in  estrays,  in  royal  fish,  in  swans, 
[  *  410  ]  and  the  *like;  which  are  not  transferred  to  the  soYcreign 
from  any  former  owner,  but  are  originally  inherent  in  bim 
by  the  rules  of  law,  and  are  derived  to  particular  subjects, 
as  royal  fmnchises  (4),  by  his  bounty.  These  are  ascribed 
to  him,  partly  upon  the  particular  reasons  mentioned  in  the 
eighth  chapter  of  the  former  book ;  and  partly  upon  the 
general  principle  of  their  being  bona  vacantia{5)f  and  there- 
fore vested  in  the  king,  as  well  to  preserve  the  peace  of  the 
public,  as  in  trust  to  employ  them  for  the  safety  and  onia- 
ment  of  the  commonwealth. 

There  is  also  a  kind  of  prerogative  ci:rpyn^A^(6)  subsisting 
in  certain  books,  which  is  held  to  be  vested  in  the  crown 
upon  different  reasons.  Thus,  1.  The  king,  as  the  executive 
magistrate,  has  the  right  of  promulging  to  the  people  all 
acts  of  state  and  government.  This  gives  him  the  exclusive 
privilege  of  printing,  at  his  own  press,  or  that  of  his  gran- 
tees, all  acts  of  parliament,  proclamations,  and  arden  of 
council,  2.  As  supreme  head  of  the  church,  he  hath  a 
right  to  the  publication  of  all  liturgies  and  books  of  dmn 
service.  3.  He  is  also  said  to  have  a  right,  by  purchase,  to 
the  copies  of  such  law  books,  grammars,  and  other  compo- 
sitions, as  were  compiled  or  translated  at  the  expense  of  the 


CopyrightB. 


'  death  of  the  dead  man.    And  then, 

*  for  this  offence,  it  is  reasonable  to 

*  punish  the  liying  man  who  com* 

*  mitted  the  offence,  and  not  the  dead 
'  man.  But  how  can  he  be  said  to  be 
'  punished  alive,  when  the  punish- 

*  ment  comes  after  his  death  ?  Sir, 
'  this  can  be  done  no  other  way  but 
'  by  divesting  out  of  him,  from  the 

*  time  of  the  act  done  in  his  lifetime, 
'  which  was  the  cause  of  his  death, 

*  the  title  and  property  of  those  things 
<  which  he  had  in  his  lifetime/ 

"  This  must  h^re  been  a  ca^e  of 


notoriety  in  the  time  of  Shakqwvt; 
and  it  is  not  improbable  that  be  u* 
tended  to  ridicule  this  legal  logic  bj 
the  reasoning  of  the  graTe-digger  ii 
Hamlet  upon  the  drowning  of  Ojibeiis- 
See  Sir  J.  Hawkins's  note  in  Ste- 
phens's edition." 

(3)  See  Vol.  I.  p.  295. 

(4)  See  mat,  pp.  37,  40,  with  tk 
notes  thereto. 

(6)  See  Vol.  I.  p.  298. 
(6)  See  anie,  p.  407,  with  the  note 
thereto. 
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crown.  And  upon  these  two  last  principles  combined,  the 
exclusive  right  of  printing  the  translation  of  the  bible  is 
founded. 

There  still  remains  another  species  of  prerogative  pro-  Gme. 
perty,  founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  such  animals 
Jera  naturm,  as  are  known  by  the  denomination  of  gamcj 
with  the  right  of  pursuing,  taking,  and  destroying  them : 
which  is  vested  in  the  king  alone^and  from  him  derived  to 
such  of  his  subjects  as  have  received  the  grants  of  a  chase, 
a  park,  a  free  warren,  or  free  fishery.  This  may  lead  us 
into  an  inquiry  concerning  the  original  of  these  franchises, 
or  royalties,  on  which  we  touched  a  little  in  a  former 
chapter  (/):  *the  right  itself  being  an  incorporeal  heredi-  [  *411  ] 
tament,  though  the  fruits  and  profits  of  it  are  of  a  personal 
nature. 

In  the  first  place,  then,  we  have  already  shown,  and  in*  RMtrictions  on 
deed  it  cannot  be  denied,  that  by  the  law  of  nature  every  game.  *  ^ 
man,  from  the  prince  to  the  peasant,  has  an  equal  right  of 
pursuing,  and  taking  to  his  own  use,  all  such  creatures  as 
are  fera  naturtB,  and  therefore  the  property  of  nobody,  but 
liable  to  be  seized  by  the  first  occupant.  And  so  it  was 
held  by  the  imperial  law,  even  so  late  as  Justinian's  time: 
fer€B  igitur  bestice,  et  volucres,  et  omnia  animalia  qucB  mart, 

ccdoy  et  terra  Jtascuntur^  simtd  atque  ab  aliguo  captafue^ 

rint,jure  gentium  statim  illitts  esse  incipiunt.  Quod  enim 
**  nuUius  est,  id  naturali  ratione  occupanti  conceditur^*  {g). 
But  it  follows,  from  the  very  end  and  constitution  of  society, 
that  this  natural  right,  as  well  as  many  others  belonging  to 
man  as  an  individual,  may  be  restrained  by  positive  laws(7), 
enacted  for  reasons  of  state,  or  for  the  supposed  benefit  of 
the  community.  This  restriction  may  be  either  with  respect 
to  the  place  in  which  this  right  may,  or  may  not,  be  exer- 
cised ;  with  respect  to  the  animals  that  are  the  subject  of 
this  right ;  or  with  respect  to  the  persons  allowed  or  for- 
bidden to  exercise  it.  And,  in  consequence  of  this  autho- 
rity, we  find  that  the  municipal  laws  of  many  nations  have 
exerted  such  power  of  restraint ;  have  in  general  forbidden 

{/)  Pag.  3S,  39.  (jf)  Inst.  2,  1. 12. 


a 
it 
it 


(7)  See  an$e,  p.  8i  with  the  note  at  the  foot  thereof. 
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the  entering  on  another  man's  grrounds,  for  any  cause  with' 
out  the  owner's  leave ;  have  extended  their  protectioD  to 
such  particular  animals  as  are  usually  the  objects  of  pur- 
suit ;  and  have  invested  the  prerogative  of  hunting  and 
taking  such  animals  in  the  sovereign  of  the  state  only,  and 
such  as  he  shall  authorise(A).  Many  reasons  have  ooo- 
curred  for  making  these  constitutions  (8):  as,  1.  For  the 
encouragement  of  agriculture  and  improvement  of  lands,  by 
giving  every  man  an  exclusive  dominion  over  his  own  soil. 

2.  For  preservation  of  the  several  species  of  these  animals, 
which   would   soon   be  extirpated   by  a  general   liberty. 

3.  For  prevention  of  idleness  and  dissipation  in  husband- 
[  "^  412  ]    men,  artificers,  and  ^others  of  lower  rank ;  which  would  be 

the  unavoidable  consequence  of  universal  license,  4.  For 
prevention  of  popular  insurrections  and  resistance  to  the 
government,  by  disarming  the  bulk  of  the  people  (t) ;  which 
last  is  a  reason  oftener  meant,  than  avowed,  by  the  makeis 
of  forest  or  game  laws  (9).     Nor,  certainly,  in  these  prohi- 


(A)  Puff.  L.  N.  1.  4,  c.  6,  8. 5. 


(0  Warburton'f  AUiance,  324. 


(8)  See  emit,  pp.  15, 39, 403.  The 
reasona  assigned  in  the  text  are  of 
▼ery  questionable  yalidity.  The  de- 
struction of  agricultural  produce  In 
the  neighbourhood  of  dose  preserves, 
is  matter  of  notoiietj.  That  game 
would  soon  be  extirpated  in  our  conn- 
try,  if  the  game  laws  were  done  away 
with,  is  a  position  which  is  incapable 
of  proof  ft  priori  s  game  is  no  where 
more  abundant  than  in  many  of  those 
countries  (some  of  them  thickly  inha* 
bited,  throughout  the  greater  part  of 
Asiafor  instance,)  where  game  laws  are, 
with  the  exception  of  the  edict  stated 
in  the  note  to  p. 414,unknown.  Every 
day  affords  me  lancholy  propfs,  that 
idleness  and  dissipation  amongst  the 
lower  ranks  are  not  prevented  by  the 
existence  of  the  game  laws ;  but,  that 
perpetual  breaches  of  those  laws  lead, 
by  a  seldom  failing  progression,  to 
every  description  of  profligacy  and 
hardened  crime :  and  it  is  by  no  means 
clear,  that,  if  the  stimulus  of  prohibi- 
tion  were  taken  away,  the  passion  for 


the  porsoit  of  game  might  not  be  ks> 
sened.  The  fourth  reason  suggested  bj 
our  author  in  support  of  the  priodpk 
of  the  game  laws,  is  answered  by  Mr. 
Christian,  in  the  note  of  bis  ^AiA  k 
retained  below.  And  Blackstoee,  in 
the  next  page,  candidly  admits,  ^ 
the  game  laws  are  relics  of  feodal 
slavery. 

Since  tins  note  was  first  publishal. 
the  statute  of  1  &  2  GuL  I Y.  c.  32,  htt 
been  enacted  for  the  purposeof  amend- 
ing the  laws  in  England  relative  to 
game  ;  whereby  'the  sale  of  game  is 
licensed,  and  every  person  who  tabs 
out  a  certificate  is  authorised  to  kill 
game,  subject  to  the  law  of  trespisa. 

(9)  Mr.  Christian,  in  his  note  npos 
the  passage  in  the  text,  aays,  *'  I  aa 
inclined  to  think  that  tiiis  resson  £d 
not  operate  upon  the  minds  of  tkoie 
who  framed  Uie  game  laws  of  tkb 
country ;  for,  in  seversl  ancient  sta- 
tutes, the  avowed  object  is  to  enoos- 
rage  the  use  of  the  long  bow,  tke 
most  effective  armour  then  in  use." 
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bitioDB  is  there  any  natural  injastice,  as  some  have  weakly 
enough  supposed ;  since^  as  Puffendorf  observes,  the  law 
does  not  hereby  take  from  any  man  his  present  property,  or 
what  was  already  his  own,  but  barely  abridges  him  of  one 
means  of  acquiring  a  future  property,  that  of  occupancy ; 
which,  indeed,  the  law  of  nature  would  allow  him,  but  of 
which  the  laws  of  society  have,  in  most  instances,  very 
justly  and  reasonably  deprived  him  (10). 

Yet,  however  defensible  these  provisions  in  general  may  ?y  ^^  Ronun 

,  ...  law,  no  man 

be,  on  the  footing  of  reason,  or  justice,  or  civil  policy,  we  waa  penniitei  to 
must,  notwithstanding,  acknowledge,  that,  in  their  present  ^«r*>i«><L 
shape,  they  owe  their  immediate  original  to  slavery.  It  is 
not  till  after  the  irruption  of  the  northern  nations  into  the 
Roman  empire,  that  we  read  of  any  other  prohibitions,  than 
that  natural  one  of  not  sporting  on  any  private  grounds 
without  the  owner's  leave;  and  another  of. a  more  spiritual 
nature,  which  was  rather  a  rule  of  ecclesiastical  discipline, 
than  a  branch  of  municipal  law.  The  Roman  or  civil  law, 
though  it  knew  no  restriction  as  to  persons  or  animals,  so 
far  regarded  the  article  of  place,  that  it  allowed  no  man  to 
hunt  or  sport  upon  another's  ground,  but  by  consent  of  the 
owner  of  the  soil.  '^  Qui  alienum  Jundum  ingreditur,  ve^ 
**  nandi  aut  aucupandi  gratia,  potest  a  domino  prohiberi  ne 
*'  ingrediatur*'  (k).  For,  if  there  can,  by  the  law  of  nature, 
be  any  inchoate  imperfect  property  supposed  in  wild  ani- 
mals before  they  are  taken,  it  seems  most  reasonable  to  fix 
it  in  him  upon  whose  land  they  are  found.  And  as  to  the  And  hunting 
other  restriction,  which  relates  to  persons  and  not  to  place^  to  eurgpnen. 
the  pontifical  or  canon  law(Z)  interdicts  *^  venationes,  et 
**  sylvaticas  vagationes  cum  canibus  et  accipitribus,**  to  all 
clergymen  without  distinction;  grounded  on  *a  saying  of  St.    [  *413  ] 


{i)  Inst.  2.  1.  8.  12. 


(/)  Decretal,  1.  5,  tit.  24,  c.  2. 


(10)  Mr.  Christian  says,  "I  can 
by  no  means  accede  even  to  the  com- 
bined authority  of  Pnffendorf  and  the 
learned  Judge,  that  there  is  not  any 
natural  injustice  in  abridging  a  person 
of  the  means  of  acquiring  a  fotuie 
property.  The  right  of  acquiring  fu- 
ture property  may  be  more  Talnahie 
than  the  right  of  retaining  the  present 


possession  of  property.  A  right  of 
common,  like  all  other  rights,  must 
bear  a  certain  value ;  and  it  certainly 
is  as  great  injustice  to  deprive  any 
one  of  the  right  of  hunting,  fishing, 
or  of  digging  in  a  public  mine,  as  it  is 
to  take  from  him  the  value  of  that 
right  in  money  or  any  other  species  of 
private  property." 
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prohibitions  re- 
spot-ting  game. 
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Jerome  (mX  1  l)y  that  it  never  is  recorded  tbat  these  diversions 
were  used  by  the  saints,  or  primitive  fathers.  And  the 
canons  of  our  Saxon  church,  published  in  the  reign  of  king 
Edgar (n),  concur  in  the  same  prohibition:  though  our 
secular  laws,  at  least  after  the  conquest,  did,  even  in  the 
times  of  popery,  dispense  with  this  canonical  impediment ; 
and  spiritual  persons  were  allowed  by  the  common  law  to 
hunt  for  their  recreation,  in  order  to  render  them  fitter  for 
the  performance  of  their  duty :  as  a  confirmation  whereof, 
we  may  observe,  that  it  is  to  this  day  a  branch  of  the  king's 
prerogative,  at  the  death  of  every  bishop,  to  have  his  kennel 
of  hounds,  or  a  composition  in  lieu  thereof  (o)(  12). 

But,  with  regard  to  the  rise  and  original  of  our  present 
civil  prohibitions,  it  will  be  found  that  all  forest  and  game 
laws  were  introduced  into  Europe  at  the  same  time,  and  by 
the  same  policy,  as  gave  birth  to  the  feodal  system ;  when 
those  swaims  of  barbarians  issued  from  their  aorthem  hive, 
and  laid  the  foundation  of  most  of  the  present  kingdoms  of 
Europe  on  the  ruins  of  the  western  empire.  For,  when  a 
conquering  general  came  to  settle  the  economy  of  a  ran- 
quished  country,  and  to  part  it  out  among  his  soldiers  or 
feudatories,  who  werd  to  render  him  military  service  for 
such  donations ;  it  behoved  him>  in  order  to  secure  his  new 
acquisitions,  to  keep  the  rusticl  or  natives  of  the  coantrVi 
and  all  who  were  not  his  military  tenants,  in  as  low  a  con- 
dition as  possible,  and  especially  to  prohibit  tbem  the  use 


(m)  Decret.  part  1,  dist.  34, 1.  1 
(n)  Cap.  64. 


(o)  4  Inst.  309,  [poit,  p.  42/.] 


(11)  Viz.  Venatorem  mmquam  /«- 
gimut  aanetum. — Ch. 

(12)  Mr.  Christian  obseires,  that 
**  when  Archbishop  Abbot,  by  anun- 
fortanate  accident,  had  killed  a  park- 
keeper,  in  shooting  at  a  deer  with  a 
cross-bow,  though  it  was  allowed  no 
blame  could  be  imputed  to  the  arch- 
bishop but  from  the  nature  of  the  di- 
version, yet  it  was  thought  to  bring 
such  scandal  upon  the  church,  than  an 
apology  was  published  upon  the  oc- 
casion, which  was  warmly  and  learn- 
edly answered  by  Sir  Henry  Spelman, 


who  maintained  that  the  archbishop 
was  in  the  exercise  of  an  act  pro* 
hibited  by  the  canons  and  ordi- 
nances of  the  church,  and  that  be  vis 
eren  disqualified  from  exerdmnf^ 
spiritual  functions.  The  king  refer- 
red the  consideration^  of  the  subject  to 
the  lord  keeper  and  sereral  of  tk 
judges  and  bishops,  who  recommeDded 
it  to  his  majesty  to  grant  his  gnoe  a 
dispensation  ta  mt^orem  eamielam^  p 
qwt  /brie  tit  irregultaitoM;  wbicb 
was  done  accordingly.  SeeiZe/i^* 
Spelm.  107.'' 
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of  arms.  Nothing  could  do  this  more  effectually  than  a 
prohibition  of  hunting  and  sporting  ;  and  therefore  it  was 
the  policy  of  the  conqueror  to  reserve  this  right  to  himself, 
and  such  on  whom  he  should  bestow  it ;  which  were  only 
his  capital  feudatories,  or  greater  barons.  And  accordingly 
we  find,  in  the  feudal  constitutions (p),  one  and  the  same 
law  prohibiting  the  rtutiei  in  general  from  carrying  arms, 
and  also  proscribing  the  use  of  nets^  snares,  or  other  engines 
for  destroying  the  game,  ''^his  exclusive  privilege  wdl  [  ''^414  ] 
suited  the  martial  genius  of  the  conquering  troops,  who  de-* 
lighted  in  a  sport  (9)  which  in  its  pursuit  and  slaughter  bore 
some  resemblance  to  war.  Vita  amrds  (says  CeBsar,  speak-' 
ing  of  the  ancient  Germans,)  in  vemationibus  atgue  in  siudiis 
rei  militaris  cansistit  (r).  And  Tacitus  in  like  manner 
observes,  that  quoties  bella  non  ineunt^  mulium  venatibus, 
plvs  per  otium  irttnsigunti$).  And  indeed,  like  some  of  their 
modem  successors,  they  had  no  other  amusement  to  enter- 
tain their  vacant  hours;  despising  all  arts  as  effeminate, 
and  having  no  other  learning  than  was  couched  in  such 
rude  ditties  as  lyere  sung  at  the  solemn  carousals  which 
succeeded  these  ancient  huntings.  And  it  is  remarkable 
that,  in  those  nations  where  the  feodal  policy  remains  the 
most  uncorrupted,  the  forest  or  game  laws  continue. in  their 
highest  rigour.  In  France,  all  game  is  properly  the  king's ; 
and  in  some  parts  of  Grermany  it  is  death  for  a  peasant  to 
be  found  hunting  in  the  woods  of  the  qobility(0« 

With  us  in  England  also,  hunting  has  ever  been  esteemed  The  kings 
a  most  princely  diversion  and  exercise.  The  %vhole  island 
was  replenished  with  all  sorts  of  game  in  the  times  of  the 
Britons ;  who  lived  in  a  wild  and  pastoral  manner,  without 
inclosing  or  improving  their  grounds,  and  derived  much  of 
their  subsistence  from  the  chase,  which  they  all  enjoyed  in 
common.  But,  when  husbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved, 
and  enclosed,  the  beasts  naturally  fled  into  the  woody  and 

(p)  Fend.  1.  2,  tit.  27, 8. 5.  plenty  enough  in  the  winter,  daring 

(q)  In  the  laws  of  Jenghiz  Kban,  their  recess  from  war.    (Mod.  Univ. 

founder  of  the  Mognl  and  Tartarian  Hist.  it.  468.) 

empire,  published  A,  D.  1205,  theM  (r)  De  BeU.  Gall.l.  6,  c.  20. 

is  one  which  prohibits  the  killing  of  (t)  C.  15. 

all  game  from  March  to  October  ;  that  (/)  Mattheas  de  Crimin.  c.  3,  tit.  1 ; 

the  court  and    soldiery    might   find  Carpxor.  Practic.  Saxonic.  p.  2,  c.  84. 
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desert  tracts;  which  were  called  the  foreatSy  and,  having 
never  been  disposed  of  in  the  first  distribution  of  lands,  were 
therefore  held  to  belong  to  the  crown.  These  were  filled 
with  great  plenty  of  game,  which  our  royal  sportsmen 
reserved  for  their  own  diversion,  on  pain  of  a  pecuniary 
[  *  415  ]  *  forfeiture  for  such  as  interfered  with  their  sovereign.  Bat 
every  freeholder  had  the  full  liberty  of  sporting  upon  his 
own  territories,  provided  he  abstained  firom  the  king's 
forests  :  as  is  fully  expressed  in  the  laws  of  Canute  (9),  and 
of  Edward  the  Confessor («) :  ^^  sit  quUibet  kamo  diguas 
'^  venatiane  sua,  in  sylva,  et  in  agris,  sibi  propriis,  et  i» 
''  dominio  suo :  et  abstinent  omnis  homo  a  venariis  regOSf 
^*  ubicunque  pacem  eis  habere  voluerit ;"  which  indeed  was 
the  ancient  law  of  the  Scandinavian  continent,  from  whence 
Canute  probably  derived  it.  ''  Cuique  enim  in  propriojkndo 
*'  qttamlibet  feram  quoquo  modo  venari  permissum**  (w). 
The  sole  and  Howcver,  upon  the  Norman  conquest,  a  new  doctrine 

to  punueuid     took  placc ;  and  the  right  of  pursuing  and  taking  all  beasts 
heidfobe  in"*    of  chasc  or  venoTy^  and  such  other  animals  as  were  accounted 
Lii^tMtl  ^^  game,  was  then  held  to  belong  to  the  king,  or  to  such  only 
as  were  authorised  under,  him.    And  this,  as  well  upon  the 
principles  of  the  feodal  law,  that  the  king  is  the  ultimate 
proprietor  of  all  the  lands  in  the  kingdom,  they  being  all 
held  of  him  as  the  chief  lord,  or  lord  paramount  of  the 
fee  (13);  and  that  therefore  he  has  the  right  of  the  universal 
soil,  to  enter  thereon,  and  to  chase  and  take  such  creatures, 
at  his  pleasure :  as  also  upon  another  maxim  of  the  common 
law,  which  we  have  frequently  cited  and  illustrated,  that 
these  animals  are  bona  vacantia^  and,  having  no  other  owner, 
belong  to  the  king  by  his  prerogative.     As,  therefore,  the 
former  reason  was  held  to  vest  in  the  king  a  right  to  pursue 
and  take  them  any  where ;  the  latter  was  supposed  to  give 
the  king,  and  such  as  he  should  authorise,  a  sole  and  excht- 
sive  right. 
The  royal  foTcflts     This  right,  thus  ncwly  vested  in  the  crown,  was  exerted 
conqueror/    ^  with  the  utmost  rigour,  at  and  after  the  time  of  the  Norman 
establishment ;  not  only  in  the  ancient  forests,  but  in  the 

(r)  C.  77.  (w)  Steimhook  de  Jure  SnecHi.  L 

(k)C.36.  2,  c.  8. 


(13)  See  ante,  p.  51. 
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new  ones  which  the  conqueror  made  by  laying  together  vast 

♦tracts  of  country,  depopulated  for  that  purpose,  and  re-    [  *416  ] 

served  solely  for  the  king's  royal  diversion  ;  in  which  were 

exercised  the  most  horrid  tyrannies  and  oppressions,  under 

colour  of  forest  law,  for  the  sake  of  preserving  the  beasts  of 

chase  :  to  kill  any  of  which,  within  the  limits  of  the  forest, 

was  as  penal  as  the  death  of  a  man.     And,  in  pursuance  of  Thekimngor 

.1  ..11.         Tii.«  1.  1-  1      bird*  prohibited 

the  same  pnnciple,  kmg  John  laid  a  total  mterdict  upon  the  by  king  John. 

winged  as  well  as   the  fotar^footed  creation :    ''  capturam 

avium  per  totam  Angliam  interdixit*\x).    The  cruel  and 

insupportable  hardships  which  these  forest  laws  created  to 

tlie  subject,  occasioned  our  ancestors  to  be  as  zealous  for 

their  reformation,  as  for  the  relaxation  of  the  feodal  rigours, 

and  the  other  exactions  introduced  by  the  Norman  family ; 

and  accordingly  we  find  the  immunities  of  carta  deforesta  carta  dejomia, 

as  warmly  contended  for,  and  extorted  from  the  king  with 

as  much  diffipulty,  as  those  of  magna  carta  itself  (14).     By 

this  charter,  confirmed  in  parliament  (y),  many  forests  were 

disafforested,  or  stripped  of  their  oppressive  privileges,  and 

regulations  were  made  in  the  regimen  of  such  as  remained ; 

particularly  (z)  killing  the  king's  deer  was  made  no  longer  a 

capital  offence,  but  only  punished  by  a  fine,  imprisonment, 

or  abjuration  of  the  realm.    And  by  a  variety  of  subsequent 

statutes,  together  with  the  long  acquiescence  of  the  crown 

without  exerting  the  forest-laws,  this  prerogative  is  now 

become  no  longer  ai  grievance  to  the  subject. 

But,  as  the  king  reserved  to  himself  the  forests  for  his  chMwor  i»rks. 
own  exclusive  diversion,  so  he  granted  out  from  time  to  time 
other  tracts  of  lands  to  his  subjects,  under  the  names  of 
chases  or  parks  (a),  or  gave  them  license  to  make  such  in 
their  own  grounds ;  which  indeed  are  smaller  forests,  in  the 
hands  of  a  subject,  but  not  governed  by  the  forest  laws : 
and,  by  the  common  law,  no  person  is  at  liberty  to  take  or 
kill  any  beasts  of  chase,  but  such  as  hath  an  ancient  chase 
or  park ;  unless  they  be  also  beasts  of  prey. 

*As  to  all  inferior  species  of  game,  called  beasts  and  fowls  P«*-^*n«>- 
of  warren,  tlie  liberty  of  taking  or  killing  them  is  another   l     ^i'  } 
franchise  of  royalty,  derived  likewise  from  the  crown,  and 

(x)  M.  Paris,  303.  (z)  Cap.  10. 

(y)  9  Hen.  III.  (a)  See  pag.  38. 


(14)  Seepoti,  Vol.  III.  p.  72 ;  and  Vol.  IV.  pp.  415,  416. 
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called  free-barren ;  a  word^  which  aigoifies  preservation  or 
custody :  as  the  exclasive  liberty  of  taking  and  killing  fish 
Free.fisbcr}'.      iH  a  public  stfeam  Of  river  is  called  ^L-free-faherjf ;  of  which 
however  no  new  franchise  can  at  present  be  granted,  by  the 
express  provision  of  magna  carta,  c.  16  (i).     The  principal 
intention  of  granting  to  any  one  these  franchises  or  liberties 
waSy  in  order  to  protect  the  game,  by  giving  the  grantee  a 
sole  and  exclusive  power  of  killing  it  himself,  provided  he 
prevented  other  persons.     And  no  man,  but  he  who  has  a 
chase  or  free  warren,  by  grant  from  the  crown,  or  prescrip- 
tion, which  supposes  one,  can  justify  hunting  or  sporting 
upon  another  man's  soil ;  nor  indeed,  in  thorough  strictnesi^ 
of  common  law>  either  hunting.or  sporting  at  all  (15). 
None  but  those       HowevcT  novel  this  doctriuc  may  seem  to  such  as  call 
()^r?yaUvo  right   themselvcs  ^oZi^c^  sportsmen,  it  is  a  regular  consequence 
ar^by  co^^n  from  what  has  been  before  delivered :  that  the  sole  right  of 
kin  ^mo.    ^    taking  and  destroying  game  belongs  exclusively  to  the  king. 
This  appears,  as  well  from  the  histork^l  deduction  here 
made,  as  because  he  may  grant  to  his  subjects  an  exclusiie 
right  of  taking  them  ;  which  he  could  not  do,  unless  such  a 
right  was  first  inherent  in  himself.    And  hence  it  will  fol* 
low,  that  no  person  whatever,  but  he  who  has  such  derita* 
tive  right  from  the  crown,  is  by  common  law  entitled  to 
take  or  kill  any  beasts  of  chase,  or  other  game  whatsoever. 
statutes  con.      It  is  truc,  that,  by  the  acquiescence  of  the  crown,  the  fre- 
quent grants  of  free  warren  in  ancient  times,  and  the  intn> 
duction  of- new  penalties  of  late  by  certain  statutes  for 
preserving  the  g^me,  this  excluMve  pren^ative  of  the  king 
is  little  known  or  considered  ;  every  man  that  is  exempted 
from  these  modem  penalties,  looking  upon  himself  as  at 
liberty  to  do  what  he  pleases  with  the  game  :  whereas  the 
contrary  is  strictly  true,  that  no  man,  however  well  qualified 
[  *  418  ]    he  *may  vulgarly  be  esteemed,  has  a  right  to  encroach  on 
the  royal  prerogative  by  the  killing  of  game,  unless  he  can 
show  a  particular  gi-ant  of  free  warren ;  or  a  prescription, 

{b)  Mirr.  c.  5,  s.  2.     Seepag.  40. 


(15)  Whether  this  was  strictly  so  every  man  is  authorised  by  statute  to 

at  common  law  or  not,  it  is  now  un-  kill  game ;  and  no  qualtiication  is  rr- 

important  to  inquire.    Subject  to  pro-  quired  except  an  annual  certifirate. 

ceedings  for  trespass,  if  he  commits  it,  See  anie,  ?•  4 1 1 ,  note. 
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which  presumes  a  grant;  or  some  authority  under  an  act  of 
parliament.  As  for  the  latter,  I  recollect  but  two  instances 
wherein  an  express  permission  to  kill  game  was  ever  given 
by  statute ;  the  one  by  I  Jac.  I.  cap.  27,  altered  by  7  Jac.  I. 
cap.  lly  and  virtually  repealed  by  22  &  23  Car.  II.  c.  25, 
which  gave  authority,  so  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,  to  lords  of  manors,  and  to  all 
freeholders  having  40/. per  annum  in  lands  of  inheritance,  or 
80/.  for  life  or  lives,  or  400/.  personal  estate,  (and  their 
servants,)  to  take  partridges  and  pheasants  upon  their  own, 
or  their  master's,  free  warren,  inheritance,  or  freehold  (16): 
the  other  by  5  Ann.  c.  14,  which  empowers  lords  and  ladies 
of  manors  to  appoint  gamekeepers  to  kill  game  for  the  use 
of  such  lord  or  lady ;  which,  vrith  some  alteration,  still  sub- 
sists, and  plainly  supposes  such  power  not  to  have  been*  in 
them  before  (17).    The  truth  of  the  matter  is,  that  these 
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(16)  Mr.  ChrifltUn  mys,  he  '*  ap- 
prehends that  what  the  learned  judge 
has  here  stated  respecting  the  first  per- 
mission, has  arisen  from  a  raiaconcep- 
tion  of  the  snlqect.  The  first  qualifi- 
cation act  is  the  13  R.  II.  c,  13,  the 
title  of  which  is  '  None  shall  hunt  but 
they  who  have  a  sufficient  living.* 

<*Thi8  statute  clearly  admits  and 
restrains  their  former  right :  the  1  Jac< 
I.  c.  27,  which  seems  intended  for  the 
encouragement  of  hawking,  the  most 
honourable  mode  of  killing  game  at 
that  time,  begins  with  a  general  pro- 
hibition to  all  persons  whatever  to 
kill  game  with  guns,  bows,  setting 
dogs,  and  nets ;  but  there  is  afterwards 
a  proviso  in  the  act,  that  it  shall  and 
may  be  lawful  fbr  persons  of  a  certain 
description  and  estate  to  take  phea- 
sants and  partridges,  upon  their  own 
lands,  in  the  day-time,  with  nets. 
This  proviso  clearly  refers  to  the  pre- 
ceding prohibition  introduced  by  the 
statute,  and  by  no  means  gives  a  new 
permission  to  the  persons  thus  quali- 
fied, which  they  did  not  possess  ante- 
cedently to  that  statute.'' 

Mr.  Christian  adds,  "he  trusts 
that  those  who  wUl  take  the  trouble  to 


e.Tamine  the  statute,  wiU  be  convinced 
of  the  truth  of  this  remark ;  and  that 
the  correction  of  this  error  alone,  will 
contribute  in  some  degree  to  the  re- 
futation of  the  doctrine  which  the 
learned  judge  has  advanced  in  this 
chapter,  and  other  parts  of  the  Com- 
mentaries, viz.,  that  all  the  game  in 
the  kingdom  is  the  property  of  the 
king  or  his  grantees,  being  usually  the 
lords  of  manors.** 

(17)  Mr.  Christian,  in  his  note  up- 
on this  passage,  says,  '*  Gamekeepers 
were  first  Introduced  by  the  present 
qualification  act,  22  &  23  Car.  II. 
e.  25  ;  and  various  regulations  have 
been  made  respecting  them  by  sub- 
sequent statutes.'*  Mr.  Christian 
then  gives  a  chronological  abstract  of 
those  statutes,  and  closes  a  long  note 
by  stating  that  he  "eonceives  the 
statute  of  Car.  II.  to  be  the  first  in- 
stance, either  in  our  statutes,  reports, 
or  law  treatise]^  in  which  lords  of 
manors  are  distinguished  from  other 
land-owners  with  regard  to  the  game 
thereon.* '  However  this  may  be,  it  is 
now  merely  a  matter  of  antiquarian 
researeh:  the  10th,  13th,  and  14th 
sections  of  1  &  2  Gul.  lY.  c.  32,  es- 
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game  laws  (of  which  we  shall  have  occasion  to  speak 
again  in  tlie  fourth  book  of  these  commentaries)  do  indeed 
qualify  nobody,  except  in  the  instance  of  a  gamekeeper,  to 
kill  game  :  but  only,  to  save  the  trouble  and  formal  process 
of  an  action  by  the  person  injured,  who  perhaps  too  might 
remit  the  offence,  these  statutes  inflict  additional  penalties, 
to  be  recovered  either  in  a  regular  or  summary  way,  by  any 
of  the  king's  subjects,  from  certain  persons  of  inferior  rank 
who  may  be  found  offending  in  this  particular.  But  it  does 
not  follow  that  persons,  excused  from  these  additional  pen- 
alties, are  therefore  authorised  to  kill  game.  The  dream- 
stance  of  having  lOOL per  annum^  and  the  rest,  are  not  pro- 
perly qualifications,  but  exemptions.  And  these  persons, 
so  exempted  from  tlie  penalties  of  the  game-statutes,  are 
not  only  liable  to  actions  of  trespass  by  the  owners  of  the 
land ;  but  also,  if  they  kill  game  within  the  limits  of  any 
royal  franchise,  they  are  liable  id  the  actions  of  such  who 
may  have  the  right  of  chase'or  free  warren  therein. 
Ai  to  who  may  ''^Upon  the  wholc  it  appears,  that  the  king,  by  bis  prero- 
iTra^JSIiyS^^  gative,  and  such  persons  as  have,  under  his  authority,  the 
royal  franchises  of  chase,  park,  free  warren,  or  free  fishery, 
are  the  only  persons  who  may  acquire  any  property,  how- 
ever fugitive  and  transitory,  in  these  animals  feree  nature^ 
while  living :  which  is  said  to  be  vested  in  them,  as  was 
observed  in  a  former  chapter  [ch.  \S]propterprivUegium  (18). 


naiurm, 

* 


[  *419.] 


tabliflh  the  right  of  lords  of  manors  to 
the  game  on  the  wastes  and  commons 
within  their  manors,  and  authorise 
them  to  appoint  gamekeepers  and 
grant  deputations,  to  preserve,  pur- 
sue, or  kiU  the  game  thereon. 

(18)  Mr.  ChristiBn,  in  a  note  upon 
this  passage  of  the  text,  impugns  the 
position  so  "  frequently,  and  eren  sesl- 
ously,  inculcated  by  our  author,  that 
the  common  law  has  vmted  th§  9oU 
pnpertjf  qf  mU  the  game  m  England 
In  the  king  aUme,  and  of  consequence 
that  no  man,  let  Us  rank  and  fortune 
be  what  they  may,  is  qualified  to  kiU 
game,  or  is  exempt  from  the  original 
penalties,  unless  he  possesses  some 
peculiar  privilege  derived  from  the 
king." 


Mr.  Christian  thihka  « this  doc- 
trine is  unsupported  by  any  prior  ■■• 
thority,  and  that  the  anIiMritiet  tt 
thecontrary  are  numerona  and  inv- 
sistiUe.*' 

Mr.  Christian  adds, "  it  is  true  tbt 
our  kings,  prior  to  the  cmrtm  dt  fi- 
reata^  claimed  and  exeraaed  the  pr^ 
rogative  of  making  forests  whcccrer 
they  plessed  over  Uie  grounds  of  their 
subjects :  within  the  limits  of  tbeK 
forests  certain  wild  •«s—i«  vrerepfe> 
served,  by  severe  laws,  for  the  reati- 
tion  of  the  sovereign.  A  district  thai 
bounded  at  the  king's  j^caaaze,  nig^ 
have  been  granted  by  the  king  to  ssy 
of  his  subjects  who  enjoyed  the  ex- 
clusive privilege  either  of  a  ibitst. 
chase,  paric,  or  free  warren»  aoeordiss 
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And  it  must  also  be  remembered,  that  Such  persons  as  may 
thus  lawfully  hunt,  fish,  or  fowl,  ratione  priviUgii,  have  (as 


to  the  extent  of  the  jurisdiction  and 
powers  conferred  by  the  royal  grant, 
(p.  38,  anie.)    But  beyond  the  boun- 
daries of  these  privileged  places,  nei- 
ther the  king  nor  any  of  his  grantees 
claimed  a  property  in  the  game  ;  for, 
according  to  the  law  of  King  Cannte, 
qtUlibet  homo  digmu  venatione  aua, 
in  tylvot  et  in  agrU  tibi  pntpriia,  et 
in  domimo  tuo  ;  which  law  Manwood 
declares  was  confirmed  by  many  suc- 
ceeding kings.  (TU.  For.  pi.  3.)    By 
the  carte  de  forwta  aU  the  new-made 
forests  were  disafforested  and  thrown 
open  again;  but  besides  the  creation 
of  new  forests  by  the  Norman  kings, 
they  had  also  made  great  additions 
and   encroachments   to   the   ancient 
Saxon  forests:  these  encroachments 
were  called  purlietUf  and    as    these 
were  the  same  grievance  to  the  own- 
ers of  the  land  as  the  new  forests, 
they  also  were  disafforested,  bat  with 
this  distinction,  that,  as  the  grievance 
extended  only  to  the  land-owner,  be 
was  allowed  to  enjoy  his  lands  in  as 
fnll  a  manner  as  he  had  done  before 
the  encroachment ;  bat  they  stiU  con- 
tinued, with  respect  to  the  rest  of  the 
world,  under  the  forest-law  jurisdic- 
tion.    Hence  it  fbUowed  as  a  conse- 
quence, that  the  owner  of  a  purlieu 
might  hunt  and  kiU  game  within  the 
limits  of  the  purlieu,   as  any  other 
man  might  have  done   in   his    own 
pronnds :  and  the  authorities  of  Lord 
Coke  and  Manwood  concur,  if  deer 
come  out  of  the  forest  into  the  pur- 
lien,  the  purlieu-man  may  hunt  and 
kill  them,  provided  he  does  it  fairly 
and  without  /oretialiinff.    And  this 
distinction  is  made :  if  a  stag  can  re- 
cover the  ^lum/orette,  the  border  of 
the  forest,  before  the  purlieu -man's 
dogs  fasten  upon  him,  he  then  belongs 
to  the  king  or  to  the  owner  of  the 
forest,  and  the  purUeu-man  must  call 
hie  do^  back  ;  but  if  they  fasten  upon 
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him  before  he  gains  the  forest,  and  he 
drags  them  into  it,  he  belongs  to  the 
owner  of  the  purlieu,  who  may  enter 
the  forest  and  carry  him  away.  (4 
Inst.  303;  Manw.  Purlieu,)  This 
alone  is  decisive,  but  there  are  vari- 
ous authorities  to  the  same  effect.  In 
the  year-Jbook,  12  Hen.  YIII.  fo.  10, 
it  is  held,  if  a  man  drive  a  stag  out  of 
a  forest  and  kill  him,  he  shall  gain  no 
property  in  him,  because  he  shall 
derive  no  advantage  from  his  own 
wrongfiil  act ;  yet  if  the  stag  comes  of 
himself  beyond  the  limits  of  the  fo- 
rest, then  any  one  (if  qualified)  may 
kill  and  take  him,  for  they  are  animals 
/era  naturae  et  nuUiue  in  bonie ;  and 
the  maxim  is  capiat  qui  eapere  poteei, 
t,  e,  catch  that  catch  can. 

*'  That  the  king  has  no  property  in 
deer  or  other  game,  when  they  are  out 
of  a  forest,  was  determined  also  in  a 
case  reported  by  KeUway,  30,  and 
copied  by  Manwood,  202.  In  that 
case  an  action  of  trespass  was  brought 
for  entering  the  plaintiff's  close ;  the 
defendant  pleaded,  that  the  place  in 
which  the  trespass  was  supposed  to  be 
committed  was  adjoining  to  the  king's 
forest,  and  that  the  plaintiff  was  bound 
to  impale  the  said  forest,  and  that,  for 
want  of  paling,  four  deer  escaped  out 
of  the  forest  into  the  plaintiff's  land, 
and  that  he  the  defendant  entered  by 
the  command  of  the  forester  to  drive 
them  back  to  the  forest.  The  court 
held  that  this  plea  was  not  good  ; 
'  for  though  the  plaintiff  was  in  fault 

*  for  not  paling,  yet  it  was  not  lawful 

*  for  the  forester  or  any  person  to 
'  drive  the  deer  out  of  the  ground,  or 
'  to  take  them ;  and  the  reason  was, 

*  because  the  king  had  no  property  in 
'  them;  and  this  was  different  from 
'  the  case  of  tame  cattle,  where  the 
'  property  stiU  remains  in  the  owner 
'  though  they  are  out  of  his  ground, 
'  for  which  reason  he  may  retake  them 
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has  been  said)  only  a  qualified  property  in  these  animak; 
it  not  being  absolute  or  permanent,  bat  lasting  only  so  long 
as  the  creatures  remain  within  the  limits  of  such  respectiTe 
franchise  or  liberty,  and  ceasing  the  instant  they  Yolantanl? 
pass  out  of  it.  It  is  held,  indeed,  that,  if  a  man  starts  any 
game  within  his  own  grounds,  and  follows  it  into  another's, 
and  kills  it  there,  the  property  remains  in  himself  (r).  And 
this  is  grounded  on  reason  and  natural  justice  (<f):  for  the 
property  consists  in  the  possession ;  which  posses^n  com- 
mences by  the  finding  it  in  his  own  liberty,  and  is  continued 
by  the  immediate  pursuit.  And  so,  if  a  stranger  starts 
game  in  one  man's  chase  or  free-warren,  and  hunts  it  into 
another  liberty,  the  property  continues  in  the  owner  of  the 
chase  or  warren;  this  property  arising  from  privilege (f*. 
and  not  being  changed  by  the  act  of  a  mere  stranger.  Or 
if  a  man  starts  game  on  another's  private  grounds,  and  kills 
it  there,  the  property  belongs  to  him  in  whose  ground  it  was 

(c)  11  Mod.  75.         {d  )  Puff.  L.  N.  I.  4,  c.  6.        (e)  Loni  Raym.  251. 


'  wherever  he  finds  them ;  but  it  is 

*  not  so  when  the  beasts  are  wild.' 

'*  The  learned  judge  frequently  in- 
timates that  no  person  is  exempt  from 
the  original  penalties ;  but  I  am  in- 
clined to  think  that  no  authority  what- 
ever can  be  found  that  any  penalties 
were  ever  inflicted  for  killing  game 
out  of  privileged  grounds,  except 
those  which  have  been  introduced  by 
modem  game-laws,  or  the  qualifica- 
tion acts.  Lord  Coke  reports,  that 
the  court  held,  in  the  case  of  mono- 
polies, (11  Co.  87,)  that  'it  is  true 
'  that  none  can  make  a  park,  chase, 

*  or  warren,    without  the  king's  li- 

*  cense,  for  that  is  quodam  modo  to 

*  appropriate  those  creatures  which 

*  are  /era  natura  et  nuUius  in  boniSf 

*  to  himself,  and  to  restrain  them  of 
'  their  natural  liberty,  which  he  can- 

*  not  do  without  the  king's  license ; 
'  but  for  hunting,  hawking,  &c.,  which 
(  are  matters  of  pastime,  pleasure, 
'  and  recreation,  there  needs  no  li- 
'  cense,  but  every  one  may,  in  his  own 
'  land,    use  them   at    his    pleasure, 


'  untkcui  mt/jf  rettraini  to  ht 

*  unfe§t  by  ParlmmttU^  as  s^ipeBn  br 

<  the  sUtutes  of  11  Hen.  VII.  c.  1/. 

<  23  EUis.  c,  10,  and  3  Jac  I.e.  ir 

''  These  authorities  are  also  lecor- 
nised  and  confirmed  in  Bro.  Abr.  ta, 
Prqptrtief  and  in  Hale's  CommeotsT 
toF.N.  B.  197. 

**  The  following  may  serre  as  s  fpe- 
dmen  of  the  authorities  coDected  b« 
Brooke :  qumU  beattet  tmnm^a  U  rvft 
aler  Aort  d«l  Jwreaif  lepropertytc 
hon  del  TQiy:  and  again, 
hore  deiparke  e^pUnl 

[Whether  the  facts  sUted  by  Mr. 
Christian  be  historieaUy  ooncct  « 
not,  the  principle  for  wluch  he  eoi' 
tends  has  been  virtnaUy  recognised 
by  the  legislature  in  the  statute  d 
1  &  2  Qui.  IV.  e.  32.  No  IbM 
qualification  is  now  indiqpeosiUy  ne- 
cessary to  anthoiise  a  man  to  kiB 
game,  though  he  must  not,  for  that  or 
any  other  purpose,  enter  npon  Isa^ 
without  the  consent  of  the  occupier. 
—Ed.] 
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killed,  because  it  wafi  also  started  thet^  (/);  this  property 
arising  ratiake  soli.  Whereas,  iJF,  after  being  started  there, 
it  is  killed  in  the  grounds  of  a  third  j)ei*son,  the  property 
bfelongs  not  to  thte  owiier  6f  the  first  ground,  becausfe  the 
property  is  local ;  nor  yiet  to  the  o^ner  of  the  secdnd^  be- 
cause it  was  not  started  in  bis  soil ;  bul  it  vissts  ih  the  pei*- 
son  who  started  artd  killed  it  (  g),  thbiigh  guilty  of  d  tres- 
pass against  both  theowhers  (19). 

*III.  I  proceed  now  to  a  third  method  whereby  a  title  to  in.  By  forfeu 
goods  ahd  chattels  may  be  acquired  and  lost,  tnz.  hyf&rfei* 
tare;  as  a  punishment  for  some  crime  or  misdemesnor  in  the 
party  forfeiting,  and  as  a  compensation  for  the  ofience  and 
inj  ury  committed  against  him  to  whom  they  are  forfeltbd; 
Of  forfeitures,  considered  as  the  means  whereby  real  pro- 
perty might  be  lost  and  acquired,  we  treated  in  a  former 
chapter  (A).  It  remains;  therefore,  in  thid  place  only  to 
mention  by  what  means,  or  for  what  offences,  godd^  tuid 
chattels  become  liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  subject  is  at  or  penaitteaby 
present  encumbered,  it  were  a  tedious  and  impracticable 
task  to  reckon  up  the  various  forfeitures  inflicted  by  special 
statutes,  for  particular  crimes  and  misdemesnors :  sonie  of 
which  are  mala  in  se,  or  offences  against  the  divine  law, 
either  natural  or  revealed  ;  but  by  far  the  greatest  part  are 
fnalaprohibiia,  or  such  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land :  such  as  is  the  forfiiiture 
of  40$.  per  month  by  the  statute  6  Bliz.  c.  4,  for  exercising 
a  trade  without  having  served  seven  years  as  an  apprentice 
thereto;  and  the  forfeiture  of  lOl.  by  9  Ann.  c.  23,  for 
printing  an  almanack  without  a  stamp.  I  shall,  therefore, 
confirie  myself  to  those  offences  only,  by  which  all  the 
^oods  fllhd  chattels  of  the  offender  are  forfeited :  referring 
the  student  for  such,  where  pecuniary  mulcts  of  different 

y)  Lord  Raym.  251.      (^)  Farr.  IS  ;  Lord  Raym.  25L      (A)  See  page  267. 


(19)  Mr.  Christian  o1»er¥ei,  that 
'  these  distinctions  ne^er  could  have 
existed,  if  the  doctrine  had  been  tmci 
hat  an  the  game  was  the  property  of 
he  king ;  for  in  that  case  the  maxim, 
n  eequaii  jure  potior  ewt  conditio  po§' 
idetUis,  must  have  prerailed. 

'<  Tkeae  distinctions,'*  Mr.  Chris- 


tian says,  **  I  have  heard  recognized  by 
Lord  Kenyon,  who,  in  an  action  of 
trover,  directed  a  verdict  tor  the 
plaintiff :  the  defendant  having  carried 
away  a  hare,  lolled  by  the  plaintiff 's 
gieyhoands  upon  the  defendant's 
ground,  but  which  had  not  been  start- 
ed there.*' 
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quantities  are  inflicted,  to  their  several  proper  heads,  onder 
which  very  many  of  them  have  been  or  will  be  mentioned ; 
or  else  to  the  collections  of  Hawkins,  and  Bum,  and  other 
laborious  compilers.  Indeed,  as  most  of  these  forfeitaies 
belong  to  the  crown,  they  may  seem  as  if  they  ought  to  have 
been  referred  to  the  preceding  method  of  acquiring  persooal 
property,  namely,  by  prerogative.  But,  as,  in  the  instance 
of  partial  forfeitures,  a  moiety  often  goes  to  the  informer, 
the  poor,  or  sometimes  to  other  persons ;  and  as  one  total 
forfeiture,  namely,  that  by  a  bankrupt  who  is  guilty  of 
[  *  421  ]  felony  by  ^concealing  his  effects,  accrues  entirely  to  his 
creditors,  I  have  therefore  made  it  a  distinct  head  of  trans- 
ferring property. 
Of  the  crimes         Goods  and  chattcls  then  are  totally  forfeited  by  convic- 

which  induce  a       .  ^  ^  - 

total  forfeiture    tion  of  high  treosou  or  misprisum  of  treason;  of  petit  trea- 
chattels.  son;  o( felouy  in  general,  and  particularly  t>f  yS?2<my  de  st^ 

and  of  manslaughter;  nay  even  by  conviction  of  excusahk 
homicide  (i);  by  ou^/au;ry  for  treason  or  felony ;  by  convic- 
tion o( petit  larceny;  by  flight  in  treason  or  felony,  even 
though  the  party  be  acquitted  of  the  fact ;  by  standing 
mute,  when  arraigned  of  felony;  by  drawing  a  weapon  on 
a  judge,  or  striking  any  one  in  the  presence  of  the  king's 
courts;  by  prcBmunire;  by  pretended  propheciesy  upon  a 
second  conviction ;  by  owling ;  by  the  residing  abroad  of 
artificers ;  and  by  challenging  to  fight  on  account  of  monej 
won  at  gaming.  All  these  offences,  as  will  more  fiiily  ap- 
pear in  the  fourth  book  of  these  Commentaries,  induce  a 
total  forfeiture  of  goods  and  chattels. 
The  forfeiture         And  this  forfeiture  commences  from  the  time  of  ctnuAc- 

to  oommence 

from  the  time  of  tiou,  uot  the  time  of  Committing  the  fact,  as  in  forfeitures  <A 
real  property  (20).  For  chattels  are  of  so  vague  and  flncto- 
ating  a  nature,  that  to  affect  them  by  any  relation  back, 
would  be  attended  with  more  inconvenience  than  in  the  case 
of  landed  estates  :  and  part,  if  not  the  whole  of  them,  most 
be  expended  in  maintaining  the  delinquent,  between  the 
time  of  committing  the  fact  and  his  conviction.  Yet  a 
fraudulent  conveyance  of  them,  to  defeat  the  interest  of  tlie 
crown,  is  made  void  by  statute  13  Eliz.  c.  5. 

(t)  Co.  litt.  391 ;  2  Inst.  316  ;  3  Inst.  320. 


(20)  See  anitf  the  note  to  p.  72,  and  the  note  to  Vol.  I.  p.  299. 
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A  FOURTH  method  of  acquiring  property  in  things  personal,  iv.  By  eoBtom. 
or  chattels,  is  by  custom  (1)  :  whereby  a  right  vests  in  some 
particular  persons,  either  by  the  local  usage  of  some  parti- 
cular place,  or  by  the  almost  general  and  universal  usage  of 
the  kingdom.  It  were  endless,  should  I  attempt  to  enume- 
rate all  the  several  kinds  of  special  customs  which  may 
entitle  a  man  to  a  chattel  interest  in  different  parts  of  the 
kingdom :  I  shall  therefore  content  myself  with  making 
some  observations  on  three  sorts  of  customary  interests, 
which  obtain  pretty  generally  throughout  most  parts  of  the 
nation,  and  are  therefore  of  more  universal  concern;  viz, 
heriotSf  mortuaries,  and  heir-looms. 

1 .  Heriots,  which  were  slightly  touched  upon  in  a  former  i.  Heriota, 
chapter  (a),  are  usually  divided  into  two  sorts:  heriot-^er- two  sorts— 
vice,  and  h&noircustom.    The  former  are  such  as  are  dueandheriot-   ' 
upon  a  special  reservation  in  a  grant  or  lease  of  lands,  and  ^^  "^ 
therefore  amount  to  little  more  than  a  mere  rent  (ft) :    the 
latter  arise  upon  no  special  reservation  whatsoever,  but  de- 
pend merely  upon  immemorial  usage  and  custom  (c).     Of 
these  therefore  we  are  here  principally  to  speak  :  and  they 
are  defined  to  be  a  customary  tribute  of  goods  and  chattels, 
payable  to  the  lord  of  the  fee  on  the  decease  of  the  owner 
of  the  land. 

*The  first  establishment,  if  not  introduction,  of  compul-  r  *  423  ] 

Hexiots  were 
(a)  Pag.  97.  (ft)  2  Saund.  166.  (c)  Co.  Cop.  a.  24. 


(1)  Aa  to  the  legal  diatioction  be-     aeean/e,  p.  263,  and  the  note  thereto. 
tween  "  cuatom'*  and  <*  preacription/* 
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b"thJ^S^  sory  heriots  into  England,  was  by  the  Danes :  and  we  find 
in  the  laws  of  king  Canute  (d)  the  several  heregeates  or  he- 
riots  specified,  which  were  then  exacted  by  the  king  on  the 
death  of  divers  of  his  subjects,  according  to  their  respectire 
dignities ;  from  the  highest  earle  down  to  the  most  inferior 
theffne  or  landholder.  These^  for  tl^e  Qiost  part,  consisted 
in  arms,  horses,  and  habiliments  of  war ;  which  the  word 
itself,  according  to  Sir  Henry  Spelpxan  (e),  signifies.  These 
were  delivered  up  to  the  sovereign  on  the  death  of  the  Tassal, 
who  could  no  longer  use  them,  to  be  put  into  other  hands  for 
the  service  and  defence  of  the  country.  And  upon  the  plan 
of  this  Danish  establishment  did  William  the  conqueror 
fashion  his  law  of  reliefs,  as  was  formerly  observed  (/); 
when  he  ascertained  the  precise  relief  to  be  taken  of  evoy 
tenant  in  chivalry,  and,  contrary  to  the  feodal  custom  and 
the  usage  of  his  own  duchy  of  Normandy,  required  anas  and 
implements  of  wax  to  be  paid  instead  of  ipoiiey  (^X 

The  Danish  compulsive  heriots  being  thus  transmuted 
into  reliefe,  underwent  the  same  several  vicissitudes  as  the 
feodal  tenures,  and  in  socage  estates  do  frequently  remain 
to  this  day  in  the  shape  qt  a  double  rent,  payable  at  the 
death  of  the  tenant :  the  heriots  which  now  continue  among 
us,  and  preserve  that  name,  seeming  rather  to  be  erf 
Saxon  parentage,  and  at  first  to  have  been  merely  discre- 
tionary (A).  These  are  nowi  for  the  mpst  part,  confined  to 
copyhold  tenures,  and  are  due  by  custom  only,  which  is  the 
life  of  all  estates  by  copy  (2) ;  and  perhaps  are  the  only  in- 
stance where  custom  has  favoured  the  lord.  For  this  pay- 
ment was  originally  a,  vplui^tary  donation^  or  gratuitous 
legacy  of  the  tenantj(3) ;  p^r^apsy  in  acknowledgment  (A 


Reliefs. 


(d  )  C.  69. 

(e)  Of  Feuds,  c.  18. 


(  ff)  LL.  Gull.  Conq.  c  22,  23, 24. 
{k)  huDhautd*  Peramb.  of  Kcot, 
492« 


(2)  See  OHtet  pp.  95—98,  with  the 
notes  thereto ;  and  also  p.  150. 

(3)  The  accuracy  of  the  passage  in 
the  text  was  distrusted  in  Garland  v. 
Jekyll,  (2  Bingh.  292,  S.  C.  9  Moore, 
545  :)  the  Chief  Justice  of  the  court  of 
Common  Pleas  said,  copyhold  tenures 
appear  to  have  grown  out  of  a  state  of 
pure  villenage, — (this  is  also  Black- 


stone's  conclusion ;  see  the  pages  re- 
ferred to  in  the  last  note,)— uid  tkerck 
no^doubt,  thatf  in  the  tar^  periods  cf 
our  history,  the  whole  personal  proper- 
ty,  of  tfieyiUein  belonged  to  the  lord:  it 
u  said,  indeed,  inBracton  and  in  Fkti, 
that  heriots  are  ex  groHd:  but  it  a 
difficult  to  conceive  how  the  doctiiae 
of  ej:*  gratid  could  be  applied  to  times 
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bis  having  been  raised  a  degree  above  Tillenage,  when  all 
bis  goods  and  ehattels  were  quite  at  the  mercy  of  the  lord; 
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of  Tillenage ;  the  villem  could  give 
nothing  which  the  lord  might  not  at 
any  time  t«ke.  It  is  probable — ^though 
tfaJB  is  mere  conjecture,  for  the  history 
of  heriots  is  so  obscure,  that  it  is  im- 
possible to  ascertain  how  they  origin- 
ated,— ^it  is  probable  that  heriotB  were 
originally-  nolihiDg  more  than  the  gift 
which,  in  a  rude  state  of  society,  a 
person  in  an  inferior  situation,  on  ap- 
proaching one  of  a  superior  station, 
always  offered.    It  has  occurred  to  us, 
that  heriots  were  a  species  of  tribute, 
which  the  tenant  offered  to  the  lord 
at  the  time  he  approached  him,  in  or- 
der to  secure  his  protection,  and  to 
pray  of  the  lord  to  confer  on  him  the 
interest  which  had  been  determined 
by  the  decease  of  his  former  tenant. 
But,    whatever    the     situation      of 
copyholders  might  have  been  in  the 
early  part  of  our  history,  custom  has 
now  confirmed  their  interests  as  ten- 
ants, and  this  same  custom  has  con- 
firmed and  established  the  rights  of 
the  lord.     This  alteration  has  been 
brought  about  by  no  statute.     It  is  to 
lawyers  in   Westminster- Hall,    that 
slaves,  for  such  was  the  state  of  men 
in  pure  villenage,  (see  ait/e,  p.  93,) 
are  indebted  for  the  permanency  of 
their  property ;  it  is  by  the  establish- 
ment of  the  customs  referable  to  copy- 
holds in  courts  of  justice,  that  this 
permanent  interest  has  placed  copy- 
holders  in    the    happy   situation  in 
which  they  are  now  found ; — the  copy- 
holder, now,  has  a  permanent  interest 
in  his  estate  as  long  as  he  performs 
his  services,  and  the  lord  has  certain 
rights  and  dues.     The  heriot  was  a 
species  of  tribute  which  the  heir  paid 
on  the  death  of  his  ancestor ;  it  was 
the  heir  alone  who  rendered  it;  he 
gave  but  one  tribute,  one  beast,  which 
would  probably  be  his  best  beast.    It 
may  be   asked,  if  the  property   was 
separated   into    different  tenements. 


was  the  lord  to  wait  tiU  the  death  of 
oH  the  tenants  for  one  heriot  ?  No. 
Of  necessity,  the  instant  the  estate 
became  separate,  there  were  separate 
heirs,  and  each  heir  paid  his  tribute  : 
this  service  being  incapable  of  sever- 
ance, was  necessarily  multiplied  while 
tiie  estate  was  held  in  severalty,  or 
the  lord  would  have  lost  his  right ; 
but  the  moment  a  re -union  of  the 
whole  estate  took  place,  the  necessity 
ceased,  and  the  lord  was  placed  in  the 
same  situation  pB  when  the  grant  of 
the  estate  was  first  made,  that  is,  he 
was  only  entitled  to  one  heriot.  A 
rule  as  to  copyholds,  (confirmed  by 
Mr.  Justice  Blackstone,  and  every 
one  who  has  written  upon  the  sub- 
ject,) is  this,  that  the  claims  of  the 
lord  are  not  to  be  carried  to  such  an 
extent  as  would  work  the  disherison 
of  the  copyholder ;  but  if  a  multipli- 
cation of  heriot-services  and  fees  was 
to  take  place,  it  would,  in  many  cases, 
work  a  disherison  of  the  estate  ;  it 
would  make  the  estate  what  the  civi- 
lians call  damnosa  hteredUtu,  Now^ 
is  that  fit  ?  We  know  that  formerly 
copyholds  were  held  with  fines  uncer- 
tain ;  but  the  courts  have  said,  "  you 
shall  not  take  what  you  please,  you 
shall  only  be  entitled  to  two  years' 
purchase,'^because,  if  you  take  just  as 
much  as  will  satisfy  your  cupidity, 
you  may  compel  the  heir  to  surren- 
der  the  estate  into  your  hands ;  there* 
fore,  we  will  impose  our  restraint  up- 
on you.''  Upon  the  same  principle, 
we  must  restrain  the  claim  of  heriots ; 
at  all  events,  so  that  these,  and  the 
fines  and  fees,  may  not  exceed  the 
value  of  the  property.  We  are  called 
on  to  say,  whether,  without  any  cttt- 
torn  within  the  manor  alleged  either 
way,  it  is  the  necessary  legal  conse* 
quence,  that  when  an  estate  has  been 
divided  and  again  re-united,  all  the 
heriots  are  to  be  paid  after  the  re* 
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and  custooiy  which  has  on  the  *one  hand  confirmed  the 
tenant's  interest  in  exclusion  of  the  lord's  will,  has  on  the 
other  hand  established  this  discretional  piece  of  gratitade 
into  a  permanent  duty.  An  heriot  may  also  appertain  to 
free  land,  that  is  held  by  service  and  suit  of  court;  in  which 
case  it  is  most  commonly  a  copyhold  enfranchised,  where- 
upon the  heriot  is  still  due  by  custom.  Bracton  (t)  speaks 
of  heriots  as  frequently  due  on  the  death  of  both  species  of 
tenants  :  ''  est  quidem  alia  pngsiatio  gum  nomimUur  heriti' 
**  turn  ;  ubi  tenenst  liber  vel  servuSf  in  morte  sua  domixim 
^*  suum,  de  quo  tenueritf  respicit  de  meliari  ccverio  emo,  vd 
''  de  secundo  meliori,  secundum  diversam  locarum  consi^ 


(0  L.  2,  c.  36,  8.  9. 


nnion  of  the  sereral  estates,  tliat  were 
pflid  whilst  it  was  dirided:  we  say 
there  is  no  such  law,  no  such  doc- 
trine. 

In  the  case  of  Hoilow€]f  t.  Berk^ejf, 
(6  Bam.  &  Cress.  9;  9  D.  &  R.  90, 
iS.  C)  the  question  as  to  the  multi- 
plication of  heriots  was  brought  be- 
fore the  court  of  King's  Bench :  and 
it  was  decided,  that  when  a  copy- 
hold tenement,  holden  by  heriot- 
cnstom,  becomes  the  property  of  se- 
yeral  tu  tetumt*  in  comrnon,  the  lord 
is  entitled  to  a  heriot  from  each  of 
them ;  but  if  the  sereral  portions  are 
reunited  in  one  person,  one  heriot 
only  is  payable.  The  Court  said,  the 
question,  in  substance.  Is,  whether, 
.  upon  a  tenancy  in  common,  each  share 
of  the  tenement  constitutes  a  dittinct 
tenement ;  or  whether,  notwithstand- 
ing the  distinct  etttitee  of  each  ten- 
ant in  common,  the  copyhold  does 
not  still  remain  an  entire  tenement. 
In  the  case  of  heriot-service,  or  he- 
riot-custom,  the  law  multiplies  the 
heriot  in  two  cases ;  one,  where  the 
tenement  is  actually  divided,  and  con- 
yerted  into  two  or  more  eeparate  tene^ 
mente;  the  other,  where  the  tenement 
is  left  entire,  but  different  persons 
have  distinct  undivided  estates  there- 
in.   But  will  the  creation  of  a  tenancy 


in  common  have  the  effect  of  pro- 
ducing, even  for  a  time,  a^iarate  te- 
nements ?  None  of  the  tenants  in 
common  knows  his  own  share  in  seie- 
rslty.  The  creation  of  a  tenancy  is 
common  in  freeholds  lemves  the  tene- 
ment entire ;  and  ft  fortiori,  it  mut 
do  so  in  copyholds.  There  is  a  phis 
distinction  between  the  siBenation  of 
an  entile  part,  and  the  creation  of  a 
tenancy  in  common :  the  authorities 
show,  that  the  former  will  split  one 
tenement  into  several,  the  Utter 
will  not.  Whatever  maj  at  aay  tine 
have  been  the  number  of  tenanti  la 
common  of  what  was  oiiginaDy  oae 
copyhold  tenement,  when  all  the  inte- 
rests are  again  vested  in  one  penoo, 
he  may  consider  himself  as  aeiaed,  not 
of  so  many  undivided  portions  of  t^ 
land,  but,  as  the  sole  proprietor  of  ooe 
entire  estate  and  tenement. 

The  court  added,  Gorlouf  ▼.  /ciyff 
was  a  case  of  the  creation  of  a  tenaa- 
cy  in  common,  and  upon  the  princi- 
ple that  the  creation  of  a  tenancy  in 
common  leaves  the  tenement  entiref 
we  think  that  decision  right. 

A  bill  for  the  abolition  of  heriots, 
but  not  disregarding  the  rights  of 
lords  of  manors  to  whom  such  service 
is  by  the  present  law  due,  is  now  (1836) 
before  the  House  of  Commons. 
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**  tudinem**  And  this,  he  adds,  **  magis  fit  de  gratia  quam 
**  dejure;"  in  which  Fleta  (A)  and  Britton(2)  agree :  there- 
by plainly  intimating  the  original  of  this  custom  to  have 
been  merely  Tolantary,  as  a  legacy  from  the  tenant ;  though 
now  the  immemorial  usage  has  established  it  as  of  right  in 
the  lord. 
This  heriot  is  sometimes  the  best  live  beast,  or  averitan,  wiheBajuieof 

.    the  heriot. 

which  the  tenant  dies  possessed  of  (which  is  particularly 
denominated  the  villein's  relief,  in  the  twenty-ninth  law  of 
king  William  the  conqueror,)  sometimes  the  best  inanimate 
good,  under  which  a  jewel  or  piece  of  plate  may  be  included : 
but  it  is  always  a  personal  chattel,  which,  immediately  on 
the  death  of  the  tenant,  who  was  the  owner  of  it,  being  as- 
certained by  the  option  of  the  lord  (m),  becomes  vested  in 
him  as  his  property  (4) ;  and  is  no  charge  upon  the  lands, 
but  merely  on  the  goods  and  chattels.  The  tenant  must  be 
the  owner  of  it,  else  it  cannot  be  due ;  and,  therefore  on  the 
death  of  a  feme-covert  no  heriot  can  be  taken :  for  she  can 
have  no  ownership  in  things  personal  (n).  In  some  places, 
there  is  a  customary  composition  in  money,  as  ten  or  twenty 
shillings  in  lieu  of  a  heriot,  by  which  the  lord  and  tenant 
are  both  bound,  if  it  be  an  indisputably  ancient  custom ;  but 
a  new  composition  of  this  sort  will  not  bind  the  representa- 
tives of  either  party;  for  that  amounts  to  the  creation  of  a 
new  custom,  which  is  now  impossible  (o). 

*2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being  9.  HottiuiiM. 
a  customary  gift  claimed  by  and  due  to  the  minister  in  very  [  *  425  ] 
many  parishes  on  the  death  of  his  parishioners.  They 
seem  originally  to  have  been,  like  lay  heriots,  only  a  volun- 
tary bequest  to  the  church ;  being  intended,  as  Lyndewode 
informs  us,  from  a  constitution  of  Archbishop  Langham,  as 
a  kind  of  expiation  and  amends  to  the  clergy  for  the  per- 
sonal tithes,  and  other  ecclesiastical  duties,  which  the  laity 
in  their  lifetime  might  have  n^lected  or  forgotten  to  pay. 
For  this  purpose,  after  (p)  the  lord's  heriot,  or  best  good 

(k)  L.  3,  c.  18.  (»)  Keflw.  84 ;  4  Leon.  239. 

(/)  C.  69.  (o)  Co.  Cop.  a.  31. 

(m)  Hob.  60.  (p)  Co.  litt.  185. 


(4)  And  he  may  sebe  it,  without     See  «•/«,  p.  15. 
the  formal  prooeM  of  a  loit  or  action. 
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was  taken  out,  the  second  best  chattel  was  reserved  to  the 
church  as  a  mcHrtuary:  "si  decedens  pbara  kdbuerit  amiMUk- 
"  lia,  optima  cm  de  jwre  Jverii  deiiivm  reservaio,  eccksia 
^'  sius  sine  dolo,  fraude,  aeu  cantradietume  quaUbei,  pro 
*^  recampensatione  mbtraciumu-  decimarum  persanalium,  mc- 
'^  non  et  oblationunif  secundum  melius  animal  reservelMr, 
*^  post  obitum,  pro  sabUe  animm  smm*'  iq).  And,  therefore, 
in  the  laws  of  king  Canute  (r)  this  mortuary  is  called 
soul-scot  (faplfceat:)  or  sjfmbobun  anima*  And,  ia  pursu- 
ance of  the  same  principle,  by  the  laws  of  Veoicey  where 
no  personal  tithes  have  been  paid  during  the  life  of  the 
party,  they  are  paid  at  bis  death  out  of  his  merchandise, 
jewels,  and  other  moveables  («).  So,  also,  by  a  similar 
policy,  in  France,  every  man  that  died  without  bequeathing 
a  part  of  his  estate  to  the  church,  which  was  called  dyu^ 
without  confession,  was  formerly  deprived  of  christian  burial: 
or,  if  he  died  intestate,  the  relations  of  the  deceased,  j<nntly 
with  the  bishop,  named  proper  arbitrators  to  determine 
what  be  ought  to  have  given  to  the  church,  in  case  he  had 
made  a  will.  But  the  parliament,  in  1409,  redressed  this 
grievance  (t), 
Progremuithc  It  was  aucieutiy  usual  in  this  kingdom  to  bring  the  mor- 
t^ici.^^  ^^^'  tuary  to  church  along  with  the  corpse  when  it  came  to  be 
buried:  and  thence (u)  it  is  sometimes  called  a  carse-pre- 
[  *  426  ]  sent;  a  *term  which  bespeaks  it  to  have  been  once  a  volun- 
tary donation.  However,  in  Bracton's  time,  so  early  as 
Henry  III.  we  find  it  riveted  into  an  established  custom : 
insomuch  that  the  bequests  of  heriots  and  mortuaries  were 
held  to  be  necessary  ingredients  in  every  testament  of  chat- 
tels. "  Imprimis  autem  debet  quilibet,  qui  testamentum 
^^fecerit,  dominum  suum  de  meUori  re  quam  habuerii  re- 
'*  cognoscere  ;  et  postea  ecclesiam  de  alia  meliori .-"  the  lord 
must  have  the  best  good  lefl  him  as  an  heriot ;  and  the 
church  the  second  best  as  a  mortuary.  But  yet  this  custom 
was  different  in  different  places :  "  in  quibusdam  locis  hab^ 
ecclesia  melius  animal  de  consuetudine ;  in  quibusdam  secun- 
dum, vel  tertium  melius;  et  in  quibusdam  nihil:  et  idea 
"  consideranda  est  consuetude  loci"  (w).    This  custom  still 

(q)  Provmc.  1.  1,  tit.  3.  (0  Sp.  L.  b.  28,  c.  41. 

(r)  C.  13.  («)  Selden,  Hist.ofTithes»  c.  10. 

(«)  Panormitan.  ad  decretal.  1.  3,         (it)  Bractoiw  1.  2,  c.  26 ;  Fkt.  L  2, 
t.  20,  c.  32.  c.  57. 


it 
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varies  in  difiifci^l  places,  nol  only  as  to  the  miortuary  to 
paid,  but  the  peiBoa  to  wbooi  it  ia  payable.  In  Wale9>  n 
mprtuaryy  ov  coi^e-presenty  was  du^  upon  the  death  of  eveiiy 
cleigymaiiy  to  the  btshap  of  the  diocese;  till  abolish^,  u^poA 
a  recompense  given  to  the  bkhop^  by  the  statute  )2  Aouk 
St.  2,  c.  6.  And  in  the  aFchdeacoary  of  Chester^  a  cnstom 
also  prevailed,  that  the  bishop,  who  is  also  archdeacon^ 
should  hav;e>  at  thedieath  of  every/  clergyman  dying  therein, 
his  best  hors^  or  Q)ajre>  biddle,  saddle,  and  spms,  his  best) 
gown  oc  cloak,  bat,  upper  garment  undei  Us  gown,  and 
tippeti  and  also  his  best  signet  or  ring  (x).  But  by  statute 
2^  Geo.  IX.  c.  6,  dii^  mortuary  is  directed  to  cease,  and  the 
act  has  settled  upon  the  bishop  an  equivalent  in  its  room. 
The  king's  claim  to  many  goods,  on  the  death  of  all  pnelates 
in  England,  seems  to  be  of  the  same  nature ;  though  Sir 
Edward  Coke  (y)  apprehends,  that  this  is  a  duty  due  upon 
death  and  not  a  mortuary;  a  distioctiion  which  seems  to  be 
without  a  difference  (5).  For  not  only  the  king's  ecclesias- 
tical character,  as  supreme  ordinary,  but  also  the  species  of 
the  goods  claimed,  which  bear  so  near  a  resemblance  to 
those  in  the  archdeaconry  of  Chester,  which  was.  an  acknow^ 
ledged  mortuary,  puts  the  matter  out  of  dispute*  The  king, 
according  to  the  record  vouched  by  Sir  Edward  Coke,  is 
entitled  to  six  things :  the  *bishop's  best  horse  or  palfrey,  [  »  427  ] 
with  his  furniture ;  his  cloak,  or  gowui  and  tippet ;  his  cup 
and  cover;  his  bason  and  ewer;  his  gold  ring;  and  lastly, 
his  muta  canum,  his  mew  or  kennel  of  hounds;  as  was  men- 
tioned in  the  preceding  chapter  (js). 

This  variety  of  customs,  with  segard  to  mortuaries,  giv-*  Present  sute  or 
ing  frequently  a  handle  to  exactions  on  the  one  side,  and  toLieiu    ^ 
frauds  or  expensive  litigations  on  the  other;  it  was  thought 
proper,  by  statute  21  Hen.  VIII.  c.  6,  to  reduce  them  to 
some  kipd  <^.  certainty.     For  this  purpose,  it  is  enacted,  that 
all  mortuaries^  or  corse-presents  to  parsons  of  any  parish, 

(*)  Cro.  Car.  237.  (y)  2  Inst.  491.  (r)  Pig.  413. 


(5)    See  howetrer   8-  Bingh.   487,  stpne's-  stfttement.      Andy  probably, 

where  the  Court  of  Common  Fleas  most  persona  wiU  be  of  the  some  opi- 

aeem  to  have  admitted  that  there  was  nion,  who  read  the  whole  passage  in 

a  substantial  difference  between  what  the  2nd  Instit.  and  not  merely  Blaek- 

liord  Coke  really  saidi   and  Black-  stone's  garbled  quotation. 
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shall  be  taken  in  the  following  manner ;  unless  where  by 
custom  less  or  none  at  all  is  due:  viz.  for  every  person  who 
does  not  leave  goods  to  the  value  often  marks,  nothing;  for 
e^ery  person  who  leaves  goods  to  the  value  of  ten  marks, 
and  under  thirty  pounds,  3s,  4d. ;  if  above  thirty  pounds,  and 
under  forty  pounds,  6««  8d. ;  if  above  forty  pounds,  of  what 
value  soever  they  may  be,  10«.,  and  no  more.  And  no  mor- 
tuary shall,  throughout  the  kingdom,  be  paid  for  the  death 
of  any  feme-covert ;  nor  for  any  child ;  nor  for  any  one  of 
full  age  that  is  not  a  housekeeper ;  nor  for  any  wayfaring 
man ;  but  such  wayfaring  man's  mortuary  shall  be  paid  in 
the  parish  to  which  he  belongs.  And  upon  this  statute 
stands  the  law  of  mortuaries  to  this  day. 
3.  Heir-looms  (6)  are  such  goods  and  personal  chattels, 


(6)  A  eonrt  of  equity  will  fterer 
fetter  penonal  property,  by  •djqdgiog 
it  to  be  held  onder  a  will,  as  an  heir- 
loom, upon  presumption ;  more  espe- 
dallyin  the  case  of  a  testator  who, 
when  such  was  his' intention,  knew 
how  to  express  it.  A  daim  which,  in 
effect,  attempts  to  restrain  alienation, 
and  permanently  to  give  to  personalty 
the  character  of  annexation  to  realty, 
can  only  be  enforced  on  clear  proof ; 
not  by  doubts  on  the  construction  of 
a  will.  {SamUe  t.  Lard  Scarborcmgh, 

1  Swanst.  546;   JBoon  y.  Cort^orth, 

2  Yes.  sen.  280  ;  H>fAeT.JBIseJhMni, 
1  Yes,  sen.  202.)  Still,  where  a  tes- 
tator has  directed  that  certain  personal 
chattels  shall  go  as  heir-looms ;  though 
the  limitation  may  not  haTC  been 
made  in  such  terms  as  the  law,  in  a 
strict  sense,  requires  for  settling  heir- 
looms, Lord  Hardwioke  seems  to  haTO 
held,  that  a  court  of  equity  should  be 
disposed  to  give  effect  to  the  clear 
intent,  as  for  as  it  can  be  made  con- 
sistent with  the  rules  of  law :  {Oower 
T.  Grosvaior,  Barnard.  56,  63  ;  8,  C. 
5  Mad.  388,  349 ;  TVq^bnl  y.  7Vt{f- 
/onf,  3  Atk.  349:)  and  liOrd  EULon  is 
reported  to  haye  said,  that  heir-looms 
are  a  kind  of  property  which,  like  aU 
specific  bequests,  are  rather  foyourites 


of  the  Court  of  Chancery.  (CKsrft«T. 
l%e  Bari  qf  Onmrnde^  Jsuxib's  Bcp. 
115.)  Howeyer  this  may  be,  it  ii 
settled,  that  the  absolute  interest  in 
chattels  so  giyen,  yests  in  the  fint 
tenant  in  tail  who  comes  m  cfw. 
(CSsrr  y.  lard  Brfi,  14  Ves.  487 ; 
and  see  ante,  p.  175,  and  the  note 
thereto  subjoined.)  And  Liord  Haid- 
wicke  himself  admitted,  that,  in  the 
case  of  Oower  y.  Cfraevemor,  he  weal 
to  the  utmost  allowable  extent  of  eoa- 
struction,  in  foyour  of  heur-looms. 
(Duke  qf  Bridgwater  y.  JB^ertom,  t 
Ves.  sen.  122.)  But,  where  a  per- 
sonal  chattel  has  been  well  limited  as 
an  heir-loom,  a  bill  in  equtj  wiD 
hold  for  a  specific  ddiyery  thereof  to 
the  party  entitled  to  the  posseasioiL 
{Sari  qf  Maccleefield  y.  Dmria,  3  Ves. 
&  Bea.  18.)  And  clearly,  where  s 
testator  gives  specific  aitiiies,  intend- 
ing them  to  descend  as  heir-looms,  it 
is  the  duty  of  his  executors  to  sec 
that  such  intention  takes  effiect,  as  for 
as  lies  in  their  power.  Creditors  may, 
indeed,  by  adopting  compulsory  mea- 
sures, driye  the  executors  off  that 
ground ;  for,  no  testator  can,  in  any 
way,  exempt  any  part  of  his  pttipeity 
from  payment  of  Ids  debts;  but,  exe- 
cutors are  bound  to  preserve,  as  for 
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as,  contrary  to  the  nature  of  chattels,  shall  go  by  special 

custom  to  the  heir  along  with  the  inheritance,  and  not  to 

the  executor  of  the  last  proprietor.    The  termination,  loam, 

is  of  Saxon  original ;  in  which  language  it  signifies  a  limb 

or  member  (a);  so  that  an  heiMoom  is  nothing  else  but  a 

limb  or  member  of  the  inheritance.    They  are  generally 

such  things  as  cannot  be  taken  away  without  dami^ing  or 

dismembering  the  freehold :  otherwise  the  general  rule  is, 

that  no  chattel  interest  whatsoever  shall  go  to  the  heir,  not* 

withstanding  it  be  expressly  limited  to  a  man  and  his  heinai, 

but  shall  vest  in  the  executor  (&)  (7).     But  deer  in  a  real 

au'^thorised  park,  fishes  in  a  pond,  doves  in  a  dove-house,  &c.,    [  *  428  ] 

though  in  themselves  personal  chattels,  yet  they  are  so  an* 

nexed  to,  and  so  necessary  to  the  well-being  of,  the  inherit* 

ance,  that  they  shall  accompany  the  land  wherever  it  vests, 

by  either  descent  or  purchase  (c).     For  this  reason  also  I 

apprehend  it  is,  that  the  ancient  jewels  of  the  crown  are 

held  to  be  heir-looms  (d) ;   for  they  are  necessary  to  main-^ 

tain  the  state,  and  support  the  dignity,  of  the  sovereign  for 

the  time  being.     Charters,  likewise,  and  deeds,  court-rolls, 

and  other  evidences  of  the  land,  together  with  the  chests  in 

which  they  are  contained,  shall  pass  together  with  the  land 

to  the  heir,  in  the  nature  of  heir-looms,  and  shall  not  go  to 


(a)  Spelm.  Gloss.  277. 

(b)  Co.  Litt.  388. 


(c)  Ibid.  8. 

(d)  Ibid.  18. 


as  the  law  will  pennit  them,  all  arti- 
clefl  which  their  testator  intended  to 
haye  treated  as  heir-looms.  {Clarke 
T.  T^e  Earl  qf  Ormondef  JacoVs  Rep. 
112,  114.) 

It  seems  that  the  journals  of  the 
House  of  Lords,  which  are  deliyered 
gratoitoosly  to  each  peer,  are  heir- 
looms descending  with  the  title,  and 
cannot  be  retained  by  a  deceased 
peer's  personal  representatiree.  {Up^ 
ton  T.  Ijord  Ferrarif  5  Ves.  806.) 

(7)  Mr.  Christian  observes,  that 
"  if  any  chattel  be  given  to  a  man 
and  the  heirs  of  his  body,  he  takes  the 
entire  and  absolute  interest  in  it. 
There  have  been  many  fruitless  at- 


tempts to  make  pictnres,  plate,  books, 
and  hoDsehold  fiimitare,  descend  to 
the  heir  with  a  family  maaaiouA 
Where  they  are  left  to  be  enjoyed  aa 
heir-looms  by  the  persons  who  shall 
respectively  be  in  possession  of  a  cer- 
tain house,  or  to  descend  as  heir- 
looms as  far  as  courts  of  law  and 
equity  will  admit,  the  absolute  inte- 
rest of  them,  subject  to  the  life-inte- 
rests of  those  who  have  life-estates  in 
the  real  property,  will  vest  in  that 
person  who  is  entitled  to  the  first 
estate-tail  or  estate  of  inheritanoe, 
and  upon  his  death  that  interest  wiU 
pass  to  his  personal  representative. 
(1  Bro.  274 ;  3  Bro.  101.)" 
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the  executor  (e).    By  special  ctistotn^  also,  in  some  places, 
carriages,  utensils,  and  other  household  implements,  may 
be  heir-looms (/);  but  such  custom  must  be  strictly  proyed. 
On  the  other  hand,  by  almost  general  custom,  whatever  is 
strongly  affixed  to  the  freehold  or  inheritance,  and  cannot 
be  severed  from  thence  without  riolence  or  damage, ''  qnod 
"  ab  fBdibns  nan  facile  revellitur**  (g),  is  become  a  member 
of  the  inheritance,  and  Shall  thereupon  pass  to  the  heir;  as 
chimney-pieces,  pumps,  old  fixed  or  dormant  tables,  benches, 
and  the  like  (A)  (8).     A  very  similar  notion  to  which  prevails 
in  the  duchy  of  Brabant ;  where  they  rank  certain  things 
moveable  among  those  of  the  immoveable  kind,  calling  them 
by  a  very  particular  appellation,  prtsdia  volantia^  or  vola- 
tile estates :  such  as  beds,  tables,  and  other  heavy  imple- 
ments of  furniture,  which  (as  an  author  of  their  own  ob- 
serves) '^  dignitatem  istam  nacta  sunt,  ut  villis,  sglvis,  et 
'^  (edibus,   aliisque  prtBdiis,   comparentur ;    quod  soltdicra 
*^  mobilia  ipsis  nedibus  ex  destinatione   patrisfamiiias  co- 
''  karere  videantur,  et  pro  parte  ipsarum  tediutm  {estimeit- 
"  /iir"  (i). 
Monnmentt  or        Other  pcrsoual  chattcls  thera  are,  which  also  descend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
stone (9)  in  a  church,  or  the  coat-armor  of  his  ancestor 
[  *  429  ]    there  *bung  up,  with  the  pennons  and  other  ensigns  of  ho- 
nour, suited  to  his  degree.     In  this  case,  albeit  the  freehold 
of  the  church  is  in  the  parson,  and  these  are  annexed  to  that 
freehold,  yet  cannot  the  parson  or  any  other  take  them  away 
oir  deface  them,  but  is  liable  to  an  action  from  the  heir  (A). 
Pews  in  the  church  are  somewhat  of  the  same  nature,  which 
may  descend  by  custom  inimemorial  (without  any  ecclesias- 
tical concurrence)  from  the  ancestor  to  the  heir  (Q(  10).  But 

(e)  Bro.  Abr.  tit.  Chaf teles f  18.  (i)  Stockmans  De  Jure  Derolatio- 

{/)  Co.  Litt.  18,  185.  nis,  c.  3,  b.  16. 
(g)  Spdm.  Gloss.  277.  (*)  12  Rep.  105 ;  Co.  Litt  18. 

(h)  12  Mod.  520.  (/)  3  Inst.  202 ;  12  Rep.  105. 

(8)  Se«  p.  2S1.-^Ch.  heir  to  adopt,  if  his  ancestor's  tomb- 

(9)  The  doetrine  laid  down  in  the     stone  was  remoTed  or  defaced. 

text  was  confirmed  in    Spooner  r.  (10)  Theright  tosit  inaparticnkr 

Srewtter,  (3  Bingh.  138 ;  10  Moore,  pew  in  a  church  may  arise,  either 

494,)  where  it  was  held,  that  ttetpan  from  prescription  as  a  right  apparte- 

waa  the  proper  form  of  action  for  the  nant  to  an  ancient  messuage,  or  from 
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though  the  heir  has  a  property  in  the  monmnents  and  escut* 
cheons  of  his  ancestors,  yet  he  has  non^  in  their  bodies  or 


a  faculty  or  grant  from  the  ordinary, 
who  has  the  disposal  of  all  pews  to 
which  there  is  not  a  title  by  prescrip- 
tion.   The  distribution  of  seats  not 
so  appropriated  rests  with  the  church- 
wardens, as  the  officers,  and  subject 
to  the  control  of  the  ordinary.    Nei- 
ther the  minister  nor  the  Tcstry,  unless 
by  Tirtne  of  particular  local  acts,  have 
any  right  to  interfere  with  the  church- 
wardens, as  to  seating  and  arranging 
the  parishioners;  though  the  advice 
of  the  minister,  and  even  sometimes 
the  opinions  and  wishes  of  the  vestry, 
may  be  fitly  invoiced  by  the  church- 
wardens.   The  general  duty  of  the 
churchwardens  is  to  look  to  the  gene- 
ral accommodation  of  the  parish,  con- 
sulting, as  far  as  may  be,  that  of  all 
its  inhabitants.    But  the  actual  exer- 
cise of  the  churchwarden's  office,  in 
this  particular,  is  too  frequently  inter- 
fered with  hj/aeuUiet,  appropriating 
certain   pews;    and  by  preteriptivt 
riffhtM  to  pews,  which  rights  most 
probably  originated  in  faculties  now 
lost.     In  the  latter  case,  the  parties 
olaiming  must  show  the  annexation 
of  the  pews  to  ancient  messuages, 
dme  out  of  mind ;  and  also  (if  the 
contest  is  not  with  a  mere  Intruder, 
see  it^flra)  the  reparation  of  the  parti- 
cular pews  by  the  tenants  of  such 
messuages.  (FW/erv.X»aii«,2Addams, 
425;     Woolheombe  t.  (hUdriigtf  3 
Addams,  6 ;   Peiiman  v.  Bridger,  1 
PhilHm.  323 ;    aiford  ▼.   Wicktf  1 
Bam.  &  Aid.  507.) 

In  Davu  V.  With,  (Forrest.  18,)  it 
was  held,  that  a  pew  in  the  aisle  of  a 
church  might  be  prescribed  for  as 
appurtenant  to  a  house  out  of  the 
parish.  And  in  Lotuley  v.  Hojfward, 
(1  Younge  &  Jerv.  585,)  Chief  Baron 
Macdonald  held,  that  such  prescrip- 
tion might  also  lie  for  a  pew  in  the 
body^  of  A  church :  for,  very  probably, 
the  house,  as  appurtenant  to  which 


the  pew  was  claimed,  though  not  now 
within  the  parish,  according  to  its 
present  boundaries,  was  fotlnerly 
within  the  ecclesiastical  limits  of  the 
church ;  and  therefore  it  could  not  be 
assumed  that  the  prescription  must, 
of  necessity,  be  bad  in  law.  How- 
ever, from  one  passage  of  the  judg- 
ment pronounced  in  Byerlejf  v.  Win' 
dtUf  (as  that  case  is  reported  in  5  Bam. 
&  Cress.  18,)  Mr.  Justice  Bayley  may 
be  thought  to  have  held,  that  a  non- 
parishioner  could  hot  claim  a  seat  in 
a  church  by  prescription ;  but  that,  if 
a  man  does  not  reside  in  the  parish, 
his  right  to  use  a  seat,  whatever  was 
the  nature  and  origin  of  that  right,  is 
at  an  end.  That,  however,  would  be 
inconsistent  with  other  passages  in 
the  same  judgment,  and  also  with  the 
report  of  the  same  case  in  7  Dowl.  & 
Ryl.  (see  pp.  591,  595,)  where  the 
learned  judge  seems  to  have  admitted 
that  such  a  claim  might  be  good  by 
prescription  or  immemorial  custom : 
so  that  this  case  cannot  be  cited  as  in 
direct  opposition  to  the  decisions  In 
Dtt9i$  V.  WitUf  and  in  Lowley  v. 
ffayward. 

For  a  pew  in  a  church,  appurtenant 
by  prescription  to  an  ancient  mes- 
suage, an  action  on  the  case  lies  ;  and 
against  an  intruder,  long  possession 
may  be,  primdjkeie,  a  sufficient  title. 
(Stoekf  V.  Booth,  1  T.  R.  430.)  Mr. 
Justice  Willes,  indeed,  said  he  would 
presume  any  thing  in  favour  of  the 
right  of  a  family  which  was  proved  to 
have  sat  in  a  pew  between  thirty  and 
forty  years,  without  interruption. 
(Boffer$  V.  Brooks,  1 T.  R.  432 ;  and 
see  Orifithi  v.  Mattkewa,  5  T.  R. 
298,  as  also  statute  2  &  3  Qui.  IV.  c. 
71.)  But  though  there  is  no  doubt 
an  action  on  the  case  lies  for  a  seat  in 
a  church,  as  appendant  to  a  house ; 
and  as,  against  a  mere  intruder,  no 
allegation  that  the  pUdntiff  has  been 
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Heir-loomi  can- 
not be  derijed 
away  from  the 
heir,  by  will. 
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ashes  ,  nor  can  he  bring  any  civil  action  against  such  as  in- 
decently at  least,  if  not  impioasly,  violate  and  disturb  their 
remains,  when  dead  and  buried.  The  parson,  indeed,  who 
has  the  freehold  of  the  soil,  may  bring  an  action  of  trespass 
against  such  as  dig  and  disturb  it :  and,  if  any  one,  in  tak- 
ing up  a  dead  body,  steals  the  shroud  or  other  apparel,  it 
will  be  felony  (m) ;  for  the  property  thereof  remains  in  the 
executor,  or  whoever  was  at  the  charge  of  the  funeral  (1 1). 
But  to  return  to  heir-looms :  these,  though  they  be  mere 
chattels,  yet  cannot  be  devised  away  from  the  heir  by  will; 
but  such  a  devise  is  void(n),  even  by  a  tenant  in  fee-simple 
For,  though  the  owner  might,  during  his  life,  have  sold  or 
disposed  of  them,  as  he  might  of  the  timber  of  the  estate, 
since,  as  the  inheritance  was  his  own,  he  might  mangle  or 
dismember  it  as  he  pleased ;  yet,  they  being  at  his  death 
instantly  vested  in  the  heir,  the  devise  (which  is  subsequent, 
and  not  to  take  effect  till  after  his  death)  shall  be  postponed 
to  the  custom,  whereby  they  have  already  descended. 

(m)  3  Inft  110  ;  12  Rep.  113 ;  1  Hal.  P.  C.  515.         (»)  Co.  litt.  185. 


ftcciutomed  to  repair  the  same  ii  ne- 
ceuary,  as  it  would  be  if  the  oontro- 
Tersy  were  with  the  ordinary;  (Broif- 
Imry  y.  BkitA,  T.  Jones,  3 ;  Kmriek 
▼•  TtyhTf  I  Wils.  327 ;)  nor  need  it 
be  aUiged,  that  the  measoage  to  which 
the  rif^t  is  appurtenant  is  an  aneimU 
measnage,  for  the  claim  of  a  prescrip- 
tive appurtenant  right  necessarily  in- 
dudea  that  fiict;  (DaiMUf  t.Dm,  Cro. 
Jac.  605 ;)  stiU,  it  is  only  in  cases 
where  a  pew  ia  annexed  to  a  mea- 
snage  by  prescription,  or  where  the 
pew  is  in  a  chancel  the  freehold  of  an 
individual,  that  such  a  question  is 
triable  at  common  law.  (May  y.  Oil- 
htrt,  2  Bulstr.  151;  Mainwarrn^  t, 
Gih9,  5  Bam.  &  Aid.  360.)  In  Sioekt 
Y.  Booth,  (1 T.  R.  430,)  it  was  said, 
tretpau  will  not  lie  for  entering  a 
pew ;  but  this  seems  at  least  doubt- 
ful, as,  against  a  wrong-doer,  there  is 
authority  for  holding  trespass  to  be 
the  right  form  of  action.  {DuJte  qf 
NewcMtie  y.  Om-k,  8  Taunt.  515 ; 
2  Moore,  666 ;    JDwimcy  y.  Dee,  2 


Rolle's  Rep.  140 ;  8.  C.  Fklm.  48; 
jSjjpociMr  Y.  Brtmwter,  10  Moocv,  494 ; 
3  Bin^  138.) 

(11)  Mr.  Christian  pbaerYea,  Atf 
'*  it  haa  been  determined,  tkai  stall- 
ing dead  bodies,  though  for  the  im- 
provement  of  the  scienoe  of  T**m^"^ 
is  an  indictable  offence  as  a  misde- 
meanor ;  it  being  a  practice  contiaiy 
to  common  decency,  and  ahodiBg  ts 
the  general  sentiments  and  feefii^  «f 
mankind.  (2  T.  R.  733.)"  (The  dif> 
ficulty  of  procuring  anatomical  sab- 
jects,  however,  led  to  offences  mwk 
more  atrocious ;  and  the  detectiou  af 
a  course  of  systematical,  oold-Uoodei 
murders,  to  supply  tke  demand  for 
dead  bodies,  caused  the  act  of  2  &  3 
GuL  IV.  c.  75,  to  be  paased,  for  rcga- 
lating  schools  of  anatomy.  Tlie  sta- 
tute, (which  haa  been  sUghtly  altered 
by  that  of  4  &  5  Gul.  IV.  c.  2S,^ 
seems  well  calculated  to  insure  a  sap- 
ply  of  subjects  for  the  improYeaaent  ia 
science,  and  to  put  down  the  acft- 
lious  system  above  alluded  to. — ^En.j 
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CHAPTER  XXIX. 


OF  TITLE  BY  SUCCESSION,  MARRIAGE,  AND 

JUDGMENT. 


In  the  present  chapter  we  shall  take  into  consideration 
three  other  species  of  title  to  goods  and  chattels. 

V.  The  fifth  method,  therefore,  of  gaining  a  property  in  JiiS^iiSteh^B 
chattels,  either  personal  or  real,  is  by  succession :  which  is,  * V'vJ?*^'  JJ' 
in  strictness  of  law  only  applicable  to  corporations  aggre-  wjp***  ®®»- 
gate  of  many,  as  dean  and  chapter,  mayor  and  commonalty, 
roaster  and  fellows,  and  the  Uke ;  in  which  one  set  of  men 
may,  by  succeeding  another  set,  acquire  a  property  in  all  the 
goods,  moveables,  and  other  chattels  of  the  corporation. 
The  true  reason  whereof  is,  because  in  judgment  of  law  a 
corporation  never  dies:    and,  therefore,  the  predecessors, 
who  lived  a  century  ago,  and  their  successors  now  in  being, 
are  one  and  the  same  body  corporate  (a).     Which  identity 
is  a  property  so  inherent  in  the  nature  of  a  body  politic, 
that,  even  when  it  is  meant  to  give  any  thing  to  be  taken 
in  succession  by  such  a  body,  that  succession  need  not  be 
expressed :  but  the  law  will  of  itself  imply  it.     So  that  a 
gift  to  such  a  corporation,  either  of  lands  or  of  chattels, 
without  naming  their  successors,  vests  an  absolute  property 
in  them  so  long  as  the  corporation  subsists  (&).     And  thus 
a  lease  for  years,  an  ^obligation,  a  jewel,  a  flock  of  sheep,    [  *431  ] 
or  other  chattel  interest,  will  vest  in  the  successors,  by  suc- 
cession, as  well  as  in  the  identical  members,  to  whom  it 
was  originally  given. 

But,  with  regard  to  sole  corporations,  a  considerable  As  to  comr*- 
distinction  must  be  made.     For,  if  such  sole  corporation  be 
the  representative  of  a  number  of  persons ;  as  the  master  of 

(a)  4  Rep.  65.  (b)  Bro.  Abr.  t.  S9taie9,  90;  Cro.  Elis.  464. 
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an  hospital^  who  is  a  corporation  for  the  benefit  of  the  poor 
brethren ;  an  abbot,  or  prior,  by  the  old  law  before  the  re- 
formation, who  represented  the  whole  convent;  or  the  dean 
of  some  ancient  cathedral,  who  stands  in  the  place  of,  and 
represents  in  his  corporate  capacity,  the  chapter;  sMcksek 
corporations  as  these  have,  in  this  respect,  the  same  povers 
as  corporations  aggregate  have,  to  take  personal  property 
or  chattels  in  succession.  And,  therefore,  a  bond  to  sach 
a  master,  abbot,  or  dean,  and  his  successors,  is  good  in 
law ;  and  the  successor  shall  have  the  advantage  of  it,  for 
the  benefit  of  the  aggregate  society,  of  which  he  is  in  law 
the  representative  (c).  Whereas,  in  the  case  of  sok  corpo- 
rations, which  represent  no  others  but  themselves^  as  bishops, 
parsons,  and  the  like,  no  chattel  interest  can  regularly  go 
in  succession  (1):  and,  therefore,  if  a  lease  for  years  be 
made  to  the  bishop  of  Oxford  and  his  successors,  in  such 
case  his  executors  or  administrators,  and  not  his  successors 
shall  have  it  {d).  For,  the  word  successors,  when  applied 
to  a  person  in  his  political  capacity,  is  equivalent  to  tbe 
word  heirs  in  his  natural ;  and  as  such  a  lease  for  years,  if 
made  to  John  and  his  heirs,  would  not  vest  in  his  heirs  bat 
his  executors ;  so  if  it  be  made  to  John  bishop  of  Oxford 
and  his  successors,  who  are  the  heirs  of  his  body  politic,  it 
shall  still  vest  in  his  executors  and  not  in  such  his  sa^ 
cessors.  The  reason  of  this  is  obvious :  for,  besides  that 
ithe  law  looks  upon  goods  and  chattels  as  of  too  low  and 
perishable  a  nature  to  be  limited  either  to  heirs,  or  soch 
successors  as  are  equivalent  to  heirs ;  it  would  also  follow, 
that,  if  any  such  chattel' interest  (granted  to  a  sole  corpora- 
tion and  his  successors)  were  allowed  to  descend  to  such 
successor,  the  property  thereof  must  be  in  abeyance  from 
[  *432  ]  the  *death  of  the  present  owner  until  the  successor  be 
appointed :  and  this  is  contrary  to  the  nature  of  a  chattel 
interest,  which  can  never  be  in  abeyance  (2)  or  without  an 
owner  (e) ;  but  a  man's  right  therein,  when  once  suspended, 
is  gone  for  ever.  This  is  not  the  case  in  corporations 
aggregate,  where  the  right  is  never  in  suspense ;  nor  in  the 

(c)  Dyer,  48 ;  Cro.  Eliz.  464.         (d)  Co.  Litt.  46.         (e)  Brownl.  I.'^^- 


(1)  See  Vol.  I.  p.  477.  the  note  annexed  thereto. 

(2)  See  ante,  p.  107,  ch.  7,  with 
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other  sole  eorporations  before  mentioned ,  who  are  rather  to 
be  considered  as  heads  of  an  aggregate  body,  than  sub- 
sisting merely  in  their  own  right:  the  chattel  interest,  there- 
fore, in  such  a  case,  is  really  and  substantially  vested  in  the 
hospital,  convent,  chapter,  or  other  aggregate  body ;  though 
the  head  is  the  visible  person  in  whose  name  every  act  is 
carried  on,  and  in  whom  every  interest  is  therefore  said 
(in  point  of  form)  to  vest  But  the  general  rule,  with  re- 
gard to  corporations  merely  sole,  is  this,  that  no  chattel 
can  go  to  or  be  acquired  by  them  in  right  of  succes- 
sion (/). 

Yet,  to  this  rule  there  are  two  exceptions.  One  in  the  Exceptiona. 
case  of  the  king,  in  whom  a  chattel  may  vest  by  a  grant  of 
it  formerly  made  to  a  preceding  king  and  his  successors  (g). 
The  other  exception  is,  where,  by  a  particular  custom,  some 
particuktr  corporations  sole  have  acquired  a  power  of  taking 
particular  chattel  interests  in  succession.  And  this  custom, 
being  against  the  general  tenor  of  the  common  law,  must  be 
strictly  interpreted,  and  not  extended  to  any  other  chattel 
interests  than  such  immemorial  usage  will  strictly  warrant. 
Thus,  the  chamberlain  of  London,  who  is  a  corporation  sole, 
may,  by  the  custom  of  London,  take  bands  and  recognizances 
to  himself  and  his  successors,  for  the  benefit  of  the  orphan's 
fund  {h) :  but  it  will  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  lease  for  years  to  himself  and  his  succes- 
sors for  the  same  purpose ;  for  the  custcmi  extends  not  to 
that :  nor  that  he  may  take  a  bond  to  himself  and  his  succes- 
sors, for  any  other  purpose  than  the  benefit  of  the  orphan's 
fund ;  for  that  also  is  not  warranted  by  the  custom.  Where- 
fore, upon  the  whole,  we  may  close  this  head  with  laying 
down  this  general  rule ;  that  such  right  of  succession  to 
chattels  is  ^universally  inherent  by  the  common  law  in  all  [  *  433  ] 
aggregate  corporations,  in  the  king,  and  in  such  single  cor- 
porations as  represent  a  number  of  persons ;  and  may,  by 
special  custom,  belong  to  certain  other  sole  corporations  for 
some  particular  purposes :  although,  generally,  in  sole  cor- 
porations no  such  right  can  exist. 

VL  A  sixth  method  of  acquiring  property  in  goods  and  VLBymarriago. 
chattels  is  by  marriage,  whereby  those  chattels,  which  be- 
longed formerly  to  the  wife,  are  by  act  of  law  vested  in  the 

(/)  Co.  Litt.  46.  (^)  Ibid.  90.         (A)  4  Rep.  65 ;  Cro.  Elis.  682. 
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hasband;  with  the  same  degree  of  property,  and  with  the 

same  powers,  as  the  wife,  when  sole,  had  over  them  (3). 

chtLtteu  penonai     This  depends  entirely  on  the  notion  of  an  unity  of  person 

husband  abso-     between  the  husband  and  wife,  it  beine  held  that  they  are 

one  person  in  law  (i),  so  that  the  very  being  and  ezistcDceof 

(t)  See  book  I.  c.  15,  pp.  442, 445. 


(3)  The  interest  which  a  husband 
has  in  the  personal  estate  and  real 
chattels  which  belonged  to  his  wife 
before  marriage,  is  founded  upon  that 
good  faith  which  ought  to  be  invio- 
lably preserved  in  so  solemn  a  contract 
as  that  of  marriage.  The  burthens  to 
which  a  husband  is  liable,  are  a  con- 
sideration for  his  marital  rights ; 
upon  which  rights,  therefore,  a  fraud 
is  committed  if  the  consideration  is 
withheld  from  him.  A  conveyance 
by  a  woman  at  any  time  before  her 
marriage,  is  primd  facie  good ;  but, 
if  a  woman,  during  the  course  of  a 
treaty  of  marriage  with  her,  make, 
without  notice  to  the  intended  hus- 
band, a  conveyance  of  any  part  of  her 
property,  a  court  of  equity,  it  has 
been  held,  will  set  aside  that  convey- 
ance, as  affected  with  fraud.  {Coun- 
ten  qf  Stfathmore  v.  Bowee^  1  Yes. 
jun.  28  ;  Draper'e  eaee,  2  Freem.  29, 
2nd  edit.)  Some  of  the  dieiOf  how- 
ever, in  the  case  just  cited  from  Ve- 
sey's  Rep.  seem  to  intimate,  that  a 
conveyance  of  her  own  property  in 
trust  for  herself,  by  a  woman  before 
marriage,  though  without  her  intended 
husband's  privity,  may,  under  circum- 
stances, be  sustained  in  equity ;  and 
the  same  doctrine  was  held  in  8lo- 
combe  v.  Glubb,  (2  Br.  551,)  as  it  had 
previously  been  in  Blithe*s  com.  (2 
Freem.  91.)  But  then,  the  circum- 
stances must  be  special ;  it  appears  to 
be  a  general  rule,  that  after  an  inti- 
macy with  a  view  to  marriage  has 
commenced,  a  settlement  made  by  the 
woman,  of  any  part  of  her  property 
in  exclusion  of  the  marital  rights  of 
her  husband,  is  fraudulent  and  void, 
if  concealed  from  him.     The  passages 


of  the  judgment  in  Stntkmon  t. 
Bowee,  from  which  it  might  be  infer- 
red, that  mere  conccalmeot  would  sot 
be  sufficient  to  inyalidate  such  an  u- 
strument,  where  the  husband  was  b(^ 
positively  misled  by  some  express 
affirmation  on  the  subject; — dK<e 
passages,  it  has  been  judicially  dechr- 
ed,  must  be  understood  only  as  haria^ 
reference  to  the  particular  drcim- 
stances  of  the  case  in  which  the  diets 
were  pronounced.  (Goddard  t.  Swr, 

1  Russ.  494.)  In  the  later  caae,hov- 
ever,  of  5'/.  George  v,  WaJte,  (IMtIm 
&  Keen,  620,)  the  judgment  in  whiirli 
case  refers  to  and  analyses  ail  the 
leading  previous  decisions,  it  is  said 
that,  it  has  often  indeed  been  laid 
down  as  a  principle,  that  a  volontuj 
conveyance  by  a  woman,  while  ber 
marriage  is  in  contemplation,  is  sToid- 
able  by  the  husband  from  whom  it 
was  concealed ;  but,  tbis  principle  htt 
been  very  rarely  acted  upon  to  the 
extent  of  avoiding,  by  judicial  deci- 
sion, such  conveyance,  as  a  fnud  npos 
the  husband's  rights. 

Marriage  is  an  absolute  gift  to  tk 
husband  of  all  the  goods,  persooal 
chattels  and  estate,  which  the  vifc 
was  actually  and  beneficially  pos- 
sessed of  at  that  time,  and  o(  sod 
other  goods  and  personal  chattels  as 
come  to  her,  in  her  own  right,  dariB$ 
the  marriage.  (Co.  Litt.  300  a,  351  • 
&  b.)  But  this  interest  the  husband 
may  waive  by  contract ;  (Ham/  v.i^/^ 

2  Freem.  79 ;)  and  may  empower  hii 
wife  to  make  a  testamentary  dispoo* 
tion  of  her  personal  estate  during  ber 
coverture.  (See  ante,  p.  375,  note,  aw^ 
poetf  p.  498.) 


MARRIAOB,   AND   JUDGMBNT. 


433 


the  woman  is  suspended  during  the  coverture,  or  entirely 
merged  or  incorporated  in  that  of  the  husband.  And  hence 
it  follows,  that  whatever  personal  property  belonged  to  the 
wife,  before  marriage,  is  by  marriage  absolutely  vested  in 
the  husband.     In  a  real  estate,  he  only  gains  a  title  to  the  chattels  rw/,  mfr 

rf  o  modo  only. 

rents  and  profits  during  coverture:  for  that,  depending  upon 
feodal  principles,  remains  entire  to  the  wife  after  the  death 
of  her  husband,  or  to  her  heirs,  if  she  dies  before  him;  un- 
less, by  the  birth  of  a  child,  he  becomes  tenant  for  life  by 
the  curtesy  (4).  But,  in  chattel  interests,  the  sole  and  ab- 
solute property  vests  in  the  husband,  to  be  disposed  of  at 
his  pleasure,  if  he  chooses  to  take  possession  of  them :  for, 
unless  he  reduces  them  to  possession,  by  exercising  some  act 
of  ownership  upon  them,  no  property  vests  in  him,  but  they 
shall  remain  to  the  wife,  or  to  her  representatives,  after  the 
coverture  is  determined  (5). 


(4)  See  anief  p.  126,  et  »eq.  the 
third  section  of  chapter  8,  with  the 
notes  thereto* 

.  (5)  Wliether  it  is  competent  to  a 
married  woman,  by  examination  in 
court,  to  part  with  her  contingent,  or 
reversionary  chattel  interest,  is  a 
question  which  has  been  much  ag;ita- 
ted.  There  are  cases  where  the  wife's 
consent  has  been  taken  de  bene  e$ae ; 
(froo/^aiu2f  y.  Crowcher,  12  Yes.  178; 
Richardt  v.  Chambert,  10  Ves.  581  ;) 
but  this  practice  does  not  appear  to  be 
generally  approved.  (Sperling  v. 
JRocf^oriy  8  Ves.  178,  and  seeifi/Va.) 
It  is  true,  that,  in  Saddmffton  v.  Kins- 
ffROfi,  (1  Br.  48,)  the  leaning  of  Lord 
Thurlow's  opinion  was,  that  a  wife's 
reversionary  chattel  interests  might 
be  assigned  by  her  husband,  if  he  had 
made  a  settlement  upon  her :  (see 
also,  Carteret  v.  Patchal,  3  P.  Wms. 
199,)  and  iftht  law  were  settled  that 
a  husband  could,  for  a  valuable  consi- 
deration paid  to  himself,  assign  his 
wife's  reversionary  chattel  interests — 
(subject  only  to  her  equity  to  have  a 
provision  thereout,  in  cases  where  the 
fnnda  cannot  be  come  at  without  the 
assistance  of  a  court  of  equity  ;  pytmco 


V.  Franco,  4  Yes.  520  ;  Likey.  Beree* 
ford,  3  Ves.  511 ;) — it  would  then  be 
difficult  to  say  why  a  wife,  willing  to 
join  in  such  assignment,  might  not  be 
permitted  to  part  with  her  equity,  by 
examination ;  and  m  Howard  y.Dami- 
ani,  (2  Jac.  &  Walk.  458  n.)  such  per- 
mission was  given.  But,  in  Ritchie  v. 
Broadbent,  (Ibid.)  doubt  was  express- 
ed as  to  the  propriety  of  the  decree 
in  Howard  v.  Damiani ;  and  although 
this  was  an  obiter  dictum  not  neces- 
sary to  the  decision  of  Ritchie  v. 
Broadbent,  (in  which  case,  to  have 
permitted  the  wife  to  part  with  her  in- 
terest, would  have  been  contradictory 
to  the  express  intention  of  the  donor 
of  that  interest,  who,  by  his  will,  pro- 
hibited anticipation,)  yet,  in  the  later 
and  weU  considered  case  of  Purdew  v. 
Jackson,  (I  Russ.  1 — 71,)  it  was  dis- 
tinctly held,  (and  the  doctrine  was 
confirmed  in  the  still  more  recent  case 
of  Honner  v.  Morton,  3  Russ.  68,) 
that  where  a  husband  and  wife,  by 
deed  executed  by  both,  assign  to  a 
purchaser  for  valuable  consideration 
an  ascertained  fund,  in  which  the  wife 
has  a  vested  interest  in  remainder  ex- 
pectant on  the  death  of  a  tenant  for 
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Distinction  In         There  is.  therefore,  a  yery  considerable  difference  in  the 

tins  between  '  w 

chattels  personal  acquisltion  of  this  species  of  property  by  the  husband,  ac- 


life  of  that  fund,  and  both  the  wife 
and  the  tenant  for  life  ontUved  the 
husband,  the  wife  waa  entitled,  by 
right  of  surviTonhip,  to  claim  the 
fund  against  such  particular  assignee 
for  valuable  consideration.  The  as- 
signee, it  was  determined,  merely 
purchased  the  chance  of  the  hus- 
band's outliTing  the  wife  ;  if  the  re- 
yersionary  cho9t  tn  action  had  fallen 
into  possession  during  the  coverture, 
the  assignment  might  have  been  avail- 
able ;  but  the  husband's  right  was  no 
more  than  a  right  to  obtain  possession 
of  the  subject,  when  the  period  should 
arrive  at  which  the  wife  would  be  en- 
titled to  the  possession  of  it :  by  his 
death  before  that  time,  leaving  his 
wife  surviving,  the  husband's  rightwas 
gone,  and  with  it  the  derivative  right 
of  the  assignee  was  also  gone ;  and 
the  claim  of  the  surviving  wife,  it  was 
held,  must  take  effect.  For,  though 
a  future  chose  en  action  be  assignable 
in  equity,  the  assignment  cannot  alter 
the  nature  of  the  thing ;  the  subject 
must  remain  what  it  was  before,  a 
ehoee  en  action  not  reduced  into  pos- 
session. A  court  of  equity  will  not 
refuse  to  give  effect  to  such  an  assign- 
ment, so  fiv  as  the  assignor  had  any 
right  or  interest  to  assign ;  (Ripley  v, 
Woodtf  2  Sim.  167 ;)  but,  the  interest 
of  a  husband  in  his  wife's  reversion* 
ary  ehoeee  en  action,  (and  a  fortiori 
the  interest  of  the  husband's  assignee, 
Pierce  v.  J%omeleift  2  Sim.  179,) 
must  depend  upon  the  chance  of  his 
living  till  the  property  is  actually  re- 
duced into  possession.  {Stamper  v. 
Barker,  5  Mad.  157 ;  White  v.  St. 
Barbe,  I  Yes.  &  Bea.  405.)  And,  it 
seems,  a  wife  ought  not  to  be  permit- 
ted, in  such  a  case,  to  divest  herself 
of  the  chance  in  her  favour ;  and  that  a 
court  of  equity  should  not,  by  taking 
the  wife's  consent  to  pass  a  remainder 
or  reversion  in  personal  property  to 


her  husband  or  his  assigiiee,  lend  itsdf 
as  an  instrument  to  enable  the  baa- 
band  to  acquire  a  right  in  the  wife'i 
chattels,  which  he  could  by  no  means 
acquire  at  law ;  {Wade  r.  Smmden^ 
ITum.  &  Russ.  307;)  by  paitiog 
with  sudi  a  remainder  or  revcsaoa, 
the  wife  would  not  only  put  with  s 
Aiture  possible  equity,  but  witii  her 
chance  of  coming  into  poaaession  of 
the  whole  property  by  aorrlving  her 
husband.  (PtcAonfT.  J{o4erls,3Msd. 
386.)  Of  course,  if  such  levcnioB- 
ary  interests  are  so  given  or  settled 
to  the  separate  use  of  the  wife,  that 
she  has  the  legal  power  of  disposnig 
thereof,  her  examination  would  be 
idly  superfluous ;  she  may  pass  ^ 
property  without  any  suck  fona. 
{StuTffie  V.  Cwp,  13  Yea.  192.) 

It  seems,  from  the  anthoiitieB  al- 
ready stated,  to  be,  at  present,  dearij 
held,  that  a  deed  by  which  a  husband 
assigns  his  wife's  contingent  or  rever- 
sionary chattel  interests,  is  not  such  a 
reduction  thereof  into  poaaeasionbj 
him,  as  to  give  even  a  qualified  titk 
to  his  assignee,  if  the  wife  prove  to  be 
the  survivor.  {Purdtw  r.  Jaekeomf  1 
Rues.  50 ;  Homs^  v.  Lte^  2  Mad. 
20.)  And  though,  (in  Ooffe-w,  Aden, 
1  Salk.  327,)  Chief  Justice  Holt  said, 
that  when  the  wife  has  mtj^  zjgjht  or 
duty,  which  by  possibility  may  hap- 
pen to  accrue  during  the  marriage, 
the  husband  may,  by  release,  dis- 
charge it ;  this  dictum  cannot  now  be 
relied  on,  without  qualifying  it  by  a 
condition,  that  the  possibility  shall 
actually  come  into  poaseasioa  during 
the  coverture.  Keeping  thia  reatrie- 
tion  in  mind,  there  is  no  doubt  that  a 
wife's  possibilities  are  assignalde  by 
her  husband,  for  a  valuable  conaidefa- 
tion;  though  the  assignee  may  be 
compelled  to  make  some  provision  for 
the  wife,  when  the  subject  of  aasigB- 
ment  is  of  such  a  natorey  that  when 
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cording  to  the  subjectHuatter ;  viz.  whether  it  be  a'  chattel  inpoumum, 
real,  or  a  chattel  personal:  and,  of  chattels  personal,  whe-  JSnoxuJ!*"*^" 


the  contingency  has  happened,  it  can-  An  assignment,  by  a  husband,  to  a 

not  be  reached  without  the  aid  of  particolar  assignee,  of  a  eho»e  m  ae» 

equity :  {JohiuoH  t.  /oAJMOn,  1  Jac.  &  iion,  or  equitable  interest  giyen  to  his 

Walk.  477  ;  Bere^ord  t.  HobwUf  1  wife,  in  terms  not  making  it  her  sepa- 

Mad.  373 ;  lAoyd  y.  WilHamt,  1  Mad.  rate  estate,  for  her  life  onlyt  (such 

457:)  and  it  seems,  that  courts  of  assignment  being  made  for  yaluable 

equity  do  not  merely  act  in  analogy  to  consideration,  and  at  a  time  when  the 

the  legal  doctrine,  but  were  the  first  husband  was  maintaining  his  wife,) 

to  hold  that  such  assignment  by  the  wiU,  it  seems,  not  only  be  supported, 

husband  ought  to  be  supported.  {Grey  but  the  purchaser  will  not  be  bound  to 

V.  KeniUkj  1  Atk.  280 ;  Hawkyne  ▼.  make    any  proyision  for  the    wife. 

Obyn,  2  Atk.  551 ;  Batee  y.  Dtrndy,  2  {BUiot   y.    C&rdeU,    5    Mad.    156 ; 

Alk.  208  ;  Dukeqf  Chandoe y.  Talbot,  Wright  y.  Morley,  11  Ves.  18  ;  MU- 

2  P.  Wms.  608,  and  cases  there  cited ;  ford  y.  MUford,  9  Yes.  100 ;  Staut<m 

Spragg  y.  Binka,  5  Yes.  588.)  y.  HaU,  2   Buss.   &  Myhie,   182.) 

It  appears  settled,  howeyer,  that,  Equity,  howeyer,  will  not  allow  the 

where  the  wife's  interest  was  such,  general  assignee  under  a  commission 

tliat  the  husband  could  not,  eyen  for  of  bankruptcy  against  a  husband,  to 

yaluable  consideration,  haye  released  obtain  possession  of  such  prpperty, 

it  at  law,  equity  will  not  assist  him.  without  making  some  proyision  for 

Thus,  if  the  reyersion  could  not  possi-  the  wife ;  since,  when  the  title  of  suc]| 

bly  fall  ixito  possession  during  the  last-described  assignee  yests,  the  in^ 

hosband^s  life ;  —  for  instance,  if  it  ci4>acity  of  the  husband  to  maintaiq 

were  a  reyersion  upon  his  own  death,  his  wife  has  already  raised  this  equity 

there  the  husband's  release  or  assign-  in  her  fayour :  {BUiot  y.  CordeU,  ubi 

ment,  would  be  invalid  at  law ;  and  ntpra  .*)  and  where  the  right  to  th^ 

cleariy  -the  wife's  consent  would  not  whole  equitable  interest,  or  ehoee  en 

he  teken,  in  order  to  giye  it  effect  in  action,  was  in  the  wife,   absolutely, 

equity.     {Dalbiae  y.  Dalbiac,  16  Yes.  and  not  for  life  only,  there  the  pre« 

122.)     So,  if  a  woman,  before  mar-  ponderanoe  of  modem  authority  (aftei; 

riage,  stipulate  that  her  property  shall  considerable   fluctuation   of  judicial 

revert  to  her  own  absolute  disposal  in  opinion)  seems  fully  to  esteblish,  that 

the  event  of  her  surviving  her  hus-  the  wife's  right  to  a  provision  cannot 

band,  or  if  a  bequest  be  made  to  her,  be  resisted  by  the  particular  assignee  of 

accompanied  with  that  direction ;  and  her  husband,  more  than  by  his  general 

no  power  of  disposition  over  the  fund,  assignee.  {John$<m  v.  JokiuoH,  1  Jac.  & 

during  the  marriage,  be  reserved  by  Walk.  477 ;  Lihe  v.  Bere^/brd,  3  Yes. 

her,  in  one  case,  or  given  to  her  in  512 ;  Maeauiey  v.  PhilHpe,  4  Yes.  19  s 

the  other ;  there,  it  would  obviously  Bererford  v.   Hodeon,  1  Mad.  373  ; 

be  to  defeat  the  plain  object  of  the  Bari  qf  Saliebury  v.  Newton,  1  Eden, 

settlement,  or  will,  if  the  wife,  whilst  .371 ;  Osufell  v.  Probert,  2  Yes.  jun. 

under  the  possible  influence  of  her  682.) 

husband,  were  permitted,  either  by  When  a  husband  makes  a  settle- 
examination  in  eourt,  or  by  any  other  ment  in  consideration  of  the  wife's 
act  during  the  coverture,  to  dispose  whole  fortune,  whatever  fortune  she 
of  her  right  of  survivorship.  (iifcA.  then  has,  notwithstanding  it  may  con- 
tarda  Y.  Chambere,  10  Yes.  586;  Lee  sUt  entirely  of  choeea  en  action,  is 
V.  Muggeridge,  1  Yes.  &  Bea.  123.)  looked  on  as  purchased  by  the  hu8<r 
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ther  it  be  in  possession,  or  in  action  only.  A  chattel  real 
vests  in  the  husband,  not  absolutely,  but  sub  modo.  As,  in 
case  of  a  lease  for  years,  the  husband  shall  receive  all  the 
rents  and  profits  of  it,  and  may,  if  he  pleases,  sell,  sarren- 
der,  or  dispose  of  it  during  the  coverture  (A)  :  if  he  be  out- 
lawed or  attainted,  it  shall  be  forfeited  to  the  king  (O ;  it  is 
liable  to  execution  for  his  debts  (m) ;  and,  if  he  sarrives  his 
wife,  it  is  to  all  intents  and  purposes  his  own  (n).     Yet,  if 


(it)  Co.  litt.  46. 
(/)Plowd.  263. 


(m)  Co.  litt.  351. 
(»)  Ibid.  300. 


band,  and  it  wiU  go  to  bis  ezecntora, 
tbougb  be  may  not  bare  reduced  it 
into  possetrion :  but,  if  tbe  aettle- 
ment  was  made  in  consideration  of  a 
part  only  of  tbe  wife's  fortune,  tben 
tbe  remaining  part,  if  not  reduced  by 
the  busband  into  poaaession  during 
bis  life,  will  surrive  to  bis  wife ;  (Cle* 
land  T.  Clekmdf  Free,  in  Cba.  63  ;) 
for,  tbe  mere  fact  of  bis  bating  made 
a  settlement  upon  bis  wife  at  tbe  time 
of  tbe  marriage,  is  not  sufficient  to 
entitle  a  busband  to  bis  wife's  cAoMt 
en  action,  or  cbattels ;  to  constitnte 
bim  a  purcbaser  tbereof,  so  .as  to  ex- 
clude tiie  wile's  equity,  tbere  must  be 
an  agreement,  eitber  expressed  or 
implied;  (Saiwey  ▼.  Saiw€jf,  Ambl. 
693 ;)  and,  according  to  tbe  modem 
cases,  a  settlement  made  by  tbe  bus- 
band  is  no  purcbase  of  tbe  wife's 
equitable  interests,  or  ehotm  en  oeHom^ 
unless  Bucb  settlement  eitber  distinct- 
ly expresses  it  to  be  made  in  consider- 
ation of  tbe  wife's  fortune;  or  the 
contentB  tbereof  altogether  import 
that,  and  plainly  import  it,  as  much  as 
if  it  were  expressed.  (Dmee  t.  Deimt- 
son,  6  Ves.  395.)  It  is  also  well  settled 
that,  a  settlement  in  consideration  of 
tbe  wife's  fortune  will  be  understood 
to  bare  been  intended  to  apply  only 
to  her  fortune  at  die  time  ;  unless  tbe 
settlement  expressly,  or  by  necessary 
implication,  riiows  that  it  was  the  in- 
tention to  comprehend  all  future  pro- 
perty which  might  derolve  upon  the 
wife.  Where  no  distinct  agreement  to 


that  effect  H>pean,  should  aay  subse- 
quent accession  of  ckoeetem  «cfMi  ac- 
crue to  the  wife,  in  such  a  ahi^  that 
the  husband  cannot  lay  hold  of  it 
without  the  assistance  of  a  oooit  of 
equity,  the  wife  will,  accotdiiig  to  the 
establiahed  rule  of  such  courta,  be  ca- 
tiUed  to  an  additional  proYiaioB  oat  of 
that  additional  fortune,  aa  gainst  ci- 
ther the  husband  or  his  aaaigiBee ;  {Em 
parte  G'FerrtOl,  1  Glyn  &  JaDeaoa, 
348  ;)  and  if  the  husband  die  tint,  not 
having  reduced  the  property  into  pos- 
session, nor  having  assigned  it  Ibrvala- 
able  considention,  the  whole  wiU  but- 
Vive  to  the  wile.  {Mi^f&rd  t.  Hi^/hfd, 
9yes.95,  96;  Outt.  Thylor,  10  Ycb 
579 ;  Bamett  t.  JCiaasloa,  2  Vteem. 
241, 2nd  edit;  WUdoMm  r.  Wiidmam, 
9  Yes.  177 ;  Na$k  ▼.  NaoA^  2  Mad. 
139.)  But  if  the  wile's  property  be 
of  such  a  nature  tiiat  the  huaband,  or 
his  assignees,  can  reach  it  bj  foua 
of  common  law,  there  ia  bo  ground 
for  the  interposition  of  equity  to  re- 
strain the  exercise  of  the  legal  right 
{(hweli  T.  Probert^  2  Yea.  jan.  682; 
Attomejf  Oenerai  ▼.  Wkorwoad,  1 
Yes.  sen.  539 ;  Maeamiey  t.  M^JUi^, 
4  Yes.  18  ;  Langkam  t.  Namy,  3 
Yes.  469;  Jeweon  t.  Ifoalsoa,  2  A^ 
420 ;  Purdew  t.  Jadtmmy  I  Baaa.  54.) 
Stock,  standing  in  tiie  books  of  the 
Bank  of  England  in  the  names  of 
trustees,  is  a  ehoee  en  aetum^  and  in  a 
question  of  surriTorship  mast  be  so 
considered.  {Seawtm ▼.  JBIaaf,  7  Yes. 
300.) 
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he  has  made  no  disposition  thereof  in  his  life-time^  and 
dies  before  his  wife^  he  cannot  dispose  of  it  by  will  (o) :  for, 
the  husband  having  made  no  alteration  in  the  property  dur- 
ing his  life,  it  never  was  transferred  from  the  wife ;  but  after 
his  death  she  shall  remain  in  her  ancient  possession,  and  it 
shall  not  go  to  his  executors.  So  it  is  also  of  chattels  per- 
sonal (or  choses)  in  action :  as  debts  upon  bond,  contracts, 
and  the  like:  these  the  husband  may  have  if  he  pleases; 
that  is,  if  he  reduces  them  into  possession  by  receiving  or 
recovering  them  at  law.  And,  upon  such  receipt  or  reco- 
very, they  are  absolutely  and  entirely  his  own ;  and  shall  go 
to  his  executors  or  administrators,  or  as  he  shall  bequeath 
them  by  will,  and  shall  not  revest  in  the  wife.  But,  if  he 
dies  before  he  has  recovered  or  reduced  them  into  posses- 
sion, so  that,  at  his  death,  they  still  continue  choses  in  action, 
they  shall  survive  to  the  wife ;  for  the  husband  never  exerted 
the  power  he  had  of  obtaining  an  exclusive  property  in 
them  (p).  And  so,  if  an  estray  comes  into  the  wife's  fran- 
chise, and  the  husband  seizes  it,  it  is  absolutely  his  property : 
but,  if  he  dies  without  seizing  it,  his  executors  are  not  now 
at  liberty  to  seize  it,  but  the  wife  or  her  heirs  (g) ;  for  the 
husband  never  exerted  the  right  he  had,  which  right  deter- 
mined with  the  coverture.  Thus,  in  both  these  species  of 
property  the  law  is  the  same,  in  case  the  wife  survives  the 
husband ;  but,  in  case  the  husband  survives  the  wife,  the 
law  is  very  different  with  respect  to  chattels  real  and  choses 
in  action :  for  he  shall  have  *the  chattel  real  by  survivor  [  *  435  ] 
ship,  but  not  the  chose  in  action  (r);  except  in  the  case  of 
arrears  of  rent,  due  to  the  wife  before  her  coverture,  which,  in 
case  of  her  death,  are  given  to  the  husband  by  statute  32 
Hen.  VIII.  c.  37.  And  the  reason  for  the  general  law  is  this: 
that  the  husband  is  in  absolute  possession  of  the  chattel  real 
during  the  coverture,  by  a  kind  of  joint-tenancy  with  his 
wife ;  wherefore  the  law  will  not  wrest  it  out  of  his  hands, 
and  give  it  to  her  representatives ;  though,  in  case  he  had 
died  first,  it  would  have  survived  to  the  wife,  unless  he 
thought  proper  in  his  life-time  to  alter  the  possession.  But 
a  chose  in  action  shall  not  survive  to  him,  because  he  never 
was  in  possession  of  it  at  all,  during  the  coverture ;  and  the 

(o)  Poph.  5  ;  Co.  Uii.  351.  (q)  Ibid. 

(p)  Co.  Litt.  351.  (r)  3  Mod.  186. 
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only  method  be  had  to  gain  possession  of  it,  was  by  suing 
in  his  wife's  right  (6):  but  as,  after  her  death,  he  cannot  (as 
husband)  bring  an  action  in  her  right,  because  they  are  do 
longer  one  and  the  same  person  in  law,  therefore  he  can 
never  (as  such)  recover  the  possession.  But  he  still  will  be 
entitled  to  be  her  administrator;  and  may,  in  that  capacity, 
recover  such  things  in  action  as  became  due  to  her  before 
or  during  the  coverture  (7). 

Thus,  and  upon  these  reasons,  stands  the  law  between 
husband  and  wife,  with  regard  to  chattels  real  and  data 
in  action :  but,  as  to  chattels  personal  (or  chases)  in  pos- 
session^  which  the  wife  hath  in  her  own  right,  as  read? 
money,  jewels  (8),  household  goods,  and  the  like,  the 
husband  hath  therein  an  immediate  and  absolute  property, 
devolved  to  him  by  the  marriage,  not  only  potentially,  bat 
in  fact,  which  never  can  again  revest  in  the  wife  or  ber 
representatives  («). 

(«)  Co.  litt.  351. 


(6)  If  a  bond  or  note  be  giren  to  a 
feme  sole,  who  afterwarda  marries,  it 
cannot  be  put  in  rait  after  the  cover- 
tnre  by  the  hnsband  alone :  but, 
where  a  bond  or  promissory  note  is 
given  to  ti/eme  coverte  the  interest  in 
such  bond  or  note  immediately  vests 
in  the  husband,  so  far  as  to  enable 
him  to  maintain  an  action  upon  it  in 
his  own  name;  though  he  may  join 
his  wife's  name  as  a  co-plaintiff  in  the 
action.  (PhUUskirk  v.  PImekweU,  2 
Man.  &  Sel.  396  ;  JffoUowayY.  JJgkt" 
bourne^  2  Mad.  136,  n. ;  Howell  v. 
Maine,  3  Lev.  403.) 

For  a  legacy  given  to  his  wife,  the 
husband  cannot  bring  his  bill,  without 
making  the  wife  a  party,  in  order  that 
her  equity  to  have  a  provision  secured 
to  her  thereout  may  be  attended  to. 
{CUarke  v.  Lord  Angier,  2  Freem. 
160.) 

If  husband  and  wife  exhibit  a  bill 
in  right  of  the  wife,  and  the  husband 
dies,  the  wife  may  proceed  without 
filing  a  bill  of  revivor :  {Anonym.  3 
Atk.  726  ;  Paryr,  JtUFon,  3  Cha.Rep. 


40 ;  Baekhoute  t.  MidUeUm^  2  Frees. 
132,  2d  edit.)  :  bat,  the  wife  is  not 
bound  to  proceed  in  the  canae,  and  tf 
she  does  not  choose  to  do  so,  she  is 
not  liable  to  costs  previonsly  incurr- 
ed :  though,  if  she  takes  any  step  is 
the  suit  after  her  husband's  death,  ifce 
makes  herself  liable  to  the  costs  fron 
the  beginning.  (Mitf.  PL  47.) 

(7)  Mr.  Christian  obeervea,  that 
<'  by  29  Car.  II.  c.  3,  s.  25,  tbe  Ins- 
band  shall  have  administration  of  al 
his  wife's  personal  estate  which  k 
did  not  reduce  into  his  poasessiM 
before  her  death,  and  shall  retain  it 
to  his  own  use :  and  if  he  dies  bdoR 
administration  is  granted  to  bim,  or 
he  has  recovered  his  wife's  piropertj, 
the  right  to  it  passes  to  his  penoasl 
representative,  and  not  to  the  wife*i 
next  of  kin.  (1  P.  Wms.  378 ;  BaU. 
Co.  Litt.  351.)" 

(8)  The  doctrine  that  jew«Ia  cai 
never  revest  in  the  wife  alter  hs 
marriage,  is  qualified  in  the  next  pa- 
ragraph  of  the  text. 
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And,  as  the  husband  may  thus  generally  acquire  a  pn>-  ^'^^^^q^^t 
party  in  all  the  personal  substance  of  the  wife,  so  in  one  appvei  and  or- 
particular  instance  the  wife  may  acquire  a  property  in  some  • 
of  her  husband's  goods;  which  shall  remain  to  her  after  his 
death,  and  not  go  to  his  executors.  These  are  called  her 
paraphernalia;  *which  is  a  term  borrowed  from  the  civil  [  *436  ] 
law  (t)f  and  is  derived  from  the  Greek  language,  signifying 
something  over  and  above  her  dower.  Our  law  uses  it  to 
signify  the  apparel  and  ornaments  of  the  wife,  suitable  to 
her  rank  and  degree ;  and  therefore  even  the  jewels  of  a 
peeress,  usually  worn  by  her,  have  been  held  to  be  paror 
phemalia  (»)•  These  she  becpmes  entitled  to  at  the  death 
of  her  husband,  over  and  above  her  jointure  or  dower,  and 
preferably  to  all  other  representatives  (u?).  Neither  can  the 
husband  devise  by  his  will  such  ornaments  and  jewels  of  his 
wife ;  though  during  his  life  perhaps  he  hath  the  power  (if 
unkindly  inclined  to  exert  it)  to  sell  them  or  give  them 
away  (x).  But  if  she  continues  in  the  use  of  them  till  his 
death,  she  shall  afterwards  retain  them  against  his  execu- 
tors and  administrators,  and  all  other  persons  except  cre- 
ditors where  there  is  a  deficiency  of  assets  (y)  (9).    And 


(0  Ff.  23,  3, 9,  8. 3. 
(u)  Moor,  213. 

(it)  Cro.  Car.  343 ;    1  Roll.  Abr. 
911  ;   2  Leon.  166. 


(s)  Noy's  Max.  c.  49 ;  Orahme  v. 
Lord  Londonderry,  24  Nov.  1746, 
Cane,  [reported  in  3  Atk.  394.] 

(y)  I  P.  Wma.  730. 


(9)  The  right  of  a  widow  to  bona 
paraphemaHa  is  preferable  to  that  of 
a  legatee ;  (Snelwn  t.  Corbet ,  3  Atk. 
369;  Seymour  ▼.  lYeeilian,  3  Atk. 
358  ;)  but  givea  place  to  the  demands 
of  the  creditora  of  her  deceased  hus- 
band :  (Canqrion  ▼.  Canynon,  17  Ves. 
273  ;  Wilson  t.  Pack,  Free,  in  Cha. 
297 ;  Zjody  TyrreWt  case,  in  Append, 
to  2nd  edit,  of  2Freem.  304:)  though 
even  this  latter  doctrine  is  qualified, 
by  the  decisions  which  hold  that,  the 
claim  to  par^hemalia  is  not  to  be 
disappointed  by  the  effect  of  the  option 
of  a  creditor  who  has  a  double  fund 
to  resort  to :  (Aldrieh  ▼.  Cooper,  8 
Ves.  397 :)  if  the  husband's  personal 
estate,  therefore,  has  been  exhausted 
by  specialty  creditors,  who  have  swept 


away  the  widow's  paraphernalia,  she 
will  be  allowed,  in  equity,  to  stand  in 
their  place,  so  as  to  come  upon  the 
real  assets  of  her  husband  for  the 
▼alue  of  her  paraphernalia.  (Sneisom 
V.  Corbet,  3  Atk.  369 ;  Lord  Trntm- 
send  T.  Windham,  2  Yes.  sen.  7.) 
The  widow  has  this  equity  as  against 
her  husband's  heir-at-law,  to  whom 
his  real  estates  have  descended ;  (Pro- 
bert  r,  Morgan,  1  Atk.  441  ;)  h/br" 
tiori,  if  the  husband  has  created  a 
trust  estate  for  payment  of  debts,  the 
wife  will  be  admitted  as  a  creditor  for 
the  value  of  her  paraphernalia,  if  these 
have  been  seised  for  her  husband's 
debts.  (Nortkey  v.  Northey,  2  Atk. 
.^8;  Boynton  y.Boynton,  1  Cox,  106| 
Tipping  v.  T^ing,  1  P.  Wms.  729 ; 
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her  necessary  apparel  is  protected  even  against  the  claim  of 
creditors  (z). 
J^^-^By  judg-  VII.  A  judgment,  in  consequence  of  some  suit  or  action 
in  a  court  of  justice,  is  frequently  the  means  of  vesting  the 
right  and  property  of  chattel  interests  in  the  pre?ailmg 
party.  And  here  we  must  be  careful  to  distinguish  between 
property,  the  right  of  which  is  before  vested  in  the  party, 
and  of  which  only  possession  is  recovered  by  suit  or  actioD; 
and  property,  to  which  a  man  before  had  no  determinate 
title  or  certain  claim,  but  he  gains  as  well  the  right  as  the 
possession  by  the  process  and  j  udgment  of  the  law.  Of  the 
former  sort  are  all  debts  and  choses  in  action  ;  as,  if  a  mu 
gives  bond  for  20/.  or  agrees  to  buy  a  horse  at  a  stated  sum, 
or  takes  up  goods  of  a  tradesman  upon  an  implied  contract 
to  pay  as  much  as  they  are  reasonably  worth :  in  all  these 
cases  the  right  accrues  to  the  creditor,  and  is  completely 
vested  in  him,  at  the  time  of  the  bond  being  sealed,  or  the 
contract  or  agreement  made ;  and  the  law  only  gives  him  a 
remedy  to  recover  the  possession  of  that  right,  which  already 
[  *'437  ]  in  justice  belongs  to  him.  *But  there  is  also  a  species  of 
property  to  which  a  man  has  not  any  claim  or  title  whatso- 
ever, till  after  suit  commenced  and  judgment  obtained  in  a 
court  of  law  :  where  the  right  and  the  remedy  do  not  follow 
each  other,  as  in  common  cases,  but  accrue  at  one  and  the 
same  time;  and  where,  before  judgment  had,  no  man  can 
say  that  he  has  any  absolute  property,  either  in  possession 
or  in  action.  Of  this  nature  are, 
1.  ofMMitiei  1.  Such  penalties  as  are  given  by  particular  statutes,  to 
co4rabie  in'^*  bc  rccovcred  on  an  action  popular;  or,  in  other  words,  to 
^  ^^  'be  recovered  by  him  or  them  that  will  sue  for  the  same. 
Such  as  the  penalty  of  600/.  which  those  persons  are  by 
several  acts  of  parliament  made  liable  to  forfeit,  that,  being 

(t)  Noy'f  Max.  c.  49. 


Ridout  T.  Barl  qf  Plymouth,  2  Atk.  Wms.  544.) 
105.)     But  whether  the  widow  has         A  wife  who,  by  articles  before  iiur- 

the  same  equity  aa  against  a  devisee  riage,  is  by  express  words  barred  o^ 

(not  being  a  devisee  in  tmst  for  pay-  every  thing  she  could  othennse  cbia 

ment  of  debts,  and  the  lands  devised  out  of  her  husband's  personal  estate, 

not  being  expressly  charged  there-  has  no  right  to  paraphernalia.  (Stt^ 

with,)  is  not  quite  so  clear.  (See  Mr.  v.  8neU,  2  Atk.  644.) 
Cox's  note  to  TVn/e  v.  TVn/e,  2  P. 
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in  particular  offices  or  situations  in  life,  neglect  to  take  the 
oaths  to  the  government :  which  penalty  is  given  to  him  or 
them  that  will  sue  for  the  same.  Now,  here,  it  is  clear  that 
no  particular  person,  A.  or  B.,  has  any  right,  claim,  or  de- 
mand, in  or  upon  this  penal  sum,  till  after  action  brought  (a); 
for  he  that  brings  his  action,  and  can  bond  fide  obtain 
judgment  first,  will  undoubtedly  secure  a  title  to  it,  in 
exclusion  of  every  body  else.  He  obtains  an  inchoate  im- 
perfect degree  of  property,  by  commencing  his  suit :  but  it 
is  not  consummated  till  judgment;  for,  if  any  collusion  ap- 
pears, he  loses  the  priority  he  had  gained  (ft).  But,  other- 
wise, the  right  so  attaches  in  the  first  informer,  that  the  king 
(who  before  action  brought  may  grant  a  pardon,  which  shall 
be  a  bar  to  all  the  world)  cannot  after  suit  commenced  remit 
any  thing  but  his  own  part  of  the  penalty  (c).  For,  by  com- 
mencing the  suit  the  informer  has  made  the  popular  action 
his  own  private  action,  and  it  is  not  in  the  power  of  the 
crown,  or  of  any  thing  but  parliament,  to  release  the  in- 
former's interest.  This  therefore,  is  one  instance,  where  a 
suit  and  judgment  at  law  are  *not  only  the  means  of  reco-  [  *438  ] 
vering,  but  also  of  acquiring,  property.  And  what  is  said 
of  this  one  penalty  is  equally  true  of  all  others  that  are 
given  thus  at  large  to  a  common  informer,  or  to  any  person 
that  will  sue  for  the  same.  They  are  placed  as  it  were  in  a 
state  of  nature,  accessible  by  all  the  king's  subjects,  but  the 
acquired  right  of  none  of  them  :  open  therefore  to  the  first 
occupant,  who  declares  his  intention  to  possess  them  by 
bringing  his  action :  and  who  carries  that  intention  into 
execution,  by  obtaining  judgment  to  recover  them. 

2.  Another  species  of  property  that  is  acquired  and  lost  9.  ^^f^ 
by  suit  and  judgment  at  law,  is  that  of  damages  given  to  ^  j^^^'^^^ 
man  by  a  jury,  as  a  compensation  and  satisfaction  for  some 
injury  sustained;  as  for  a  battery,  for  imprisonment,  for 
slander,  or  for  trespass.  Here  the  plaintiff  has  no  certain 
demand  till  after  verdict;  but,  when  the  jury  has  assessed 
his  damages,  and  judgment  is  given  thereupon,  whether  they 
amount  to  twenty  pounds  or  twenty  shillings,  he  instantly 
acquires,  and  the  defendant  loses  at  the  same  time,  a  right 
to  that  specific  sum.     It  is  true  that  this  is  not  an  acquisi- 

(c)  2  Lev.  141 ;  Stra.  1169 ;  Chmb€         {b)  SUt.  4  Hen.  VII.  c.  20. 
V.  Pitt,  B.  R.  Tr.  3  Geo.  III.  (c)  Cro.  Eli*.  138  ;  11  Rep.  65. 
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tion  BO  perfectly  original  as  iu  the  former  instance :  for  here 
the  injured  party  has  unquestionably  a  vagoe  and  indeter- 
minate right  to  some  damages  or  other,  the  instant  he  re- 
ceives the  injury  (10);  and  the  verdict  of  the  jurors,  aixi 
judgment  of  the  court  thereupon,  do  not  in  this  case  so  pro- 
perly vest  a  new  title  in  him,  as  fix  and  ascertain  the  old 
one ;  they  do  not  ffive,  but  define^  the  right.  Bat,  howcTer, 
though  strictly  speaking  the  primary  right  to  a  satisfaction 
for  injuries  is  given  by  the  law  of  nature,  and  the  suit  is 
only  the  means  of  ascertaining  and  recovering  that  satisfac- 
tion; yet,  as  the  legal  proceedings  are  the  only  visible 
means  of  this  acquisition  of  property,  we  may  fairly  enough 
rank  such  damages,  or  satisfaction  assessed,  under  the  h^ 
of  property  acquired  by  suit  and  judgment  at  law. 
3.  costii  and  *3.  Hither  also  may  be  referred,  up<Mi  the  same  principle, 

'^T^^ToQ  1    all  title  to  costs  and  expenses  of  suit ;  which  are  often  arbi- 
^  trary,  and  rest  entirely  on  the  determination  of  the  coart^ 

upon  weighing  all  circumstances,  both  as  to  the  ^icax/iM, 
and  also  (in  the  courts  of  equity  especially,  and  upon  mo- 
tions in  the  courts  of  law)  whether  there  shall  be  any  eosU 
at  all.  These  costs,  therefore,  when  given  by  the  court  to 
either  party,  may  be  looked  upon  as  an  acquisition  made  bj 
the  judgment  of  law* 


(10)  See  VoL  IU.  p.  116. 
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OF  TITLE  BY  GIFT,  GRANT,  AND  CONTRACT. 


Wb  are  now  to  proceed,  according  to  the  order  marked  out, 
to  the  discussion  of  two  of  the  remaining  methods  of  ac- 
quiring a  title  to  property  in  things  personal,  which  are  much 
connected  together,  and  answer  in  some  measure  to  the  con- 
reyances  of  real  estates ;  being  those  by  gift  or  granty  and 
by  contract :  whereof  the  former  vests  a  property  in  posses-- 
sion,  the  latter  a  property  in  action* 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  method  viii.  By  gift 
of  transferring  personal  property,  are  thus  to  be  distin- ^' ^^'*"** 
guished  from  each  other,  that  gijfts  are  always  gratuitous, 
grants  are  upon  some  consideration  or  equivalent:  and  they 
may  be  divided,  with  regard  to  their  subject-matter,  into 
gifts  or  grants  of  chattels  real,  and  gifts  or  grants  of  chattels 
personal.  Under  the  head  of  gifts  or  grants  of  chattels  real, 
may  be  included  all  leases,  for  years,  of  land,  assignments, 
and  surrenders  of  those  leases ;  and  all  the  other  methods 
of  conveying  an  estate  less  than  freehold,  which  were  con- 
sidered in  the  twentieth  chapter  of  the  present  book,  and 
therefore  need  not  be  here  again  repeated :  though  these 
very  seldom  carry  the  outward  appearance  of  a  gift,  however 
freely  bestowed;  being  usually  expressed  to  be  made  in 
consideration  of  blood,  or  natural  affection,  or  of  five  or  ten 
shillings  nominally  paid  to  the  grantor;  and  in  case  of 
leases,  always  reserving  a  rent,  though  it  be  but  a  peppei^ 
com  ;  any  of  which  considerations  (1)  will,  in  the  eye  of  the 

(1)  As  to  the  necearity  that  every     with  the  note  thereto  ffubjoined;  and 
deed  should  be  founded  upon  a  soffi-     alsOf  poif,  p.  445. 
cient  consideration,  see  <mie,  p.  296, 
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law,  convert  the  gift,  if  executed,  into  a  grant ;  if  not  ex^ 
cuted,  into  a  contract. 
which  la  t^Mt      *Grants  or  gifts,  of  chattels  personal,  are  the  act  of  trans- 
thei^t  of        ferring  the  right  and  the  possession  of  them ;  whereby  one 
sonai,  man  renounces,  and  another  man  immediately  acquires,  aD 

[  *  441  ]  title  and  interest  therein :  which  may  be  done  either  in  writ- 
ing, or  by  word  of  mouth  (a)  attested  by  sufficient  eTidence, 
of  which  the  delivery  of  possession  is  the  strongest  and  most 
essential.  But  this  conveyance,  when  merely  voluntary,  is 
somewhat  suspicious ;  and  is  usually  construed  to  be  iraodu- 
lent,  if  creditors  or  others  become  sufferers  thereby.  Aod, 
particularly,  by  statute  3  Hen.  VII.  c.  4,  all  deeds  of  gift  of 
goods,  made  in  trust  to  the  use  of  the  donor,  shall  be  Toid: 
because  otherwise  persons  might  be  tempted  to  commit  tm- 
son  or  felony,  without  danger  of  forfeiture ;  and  tbe  cre- 
ditors of  the  donor  might  also  be  defrauded  of  their  rights. 
And  by  statute  13  Eliz.  c.  6,  every  grant  or  gifl  of  chattels, 
as  well  as  lands,  with  an  intent  to  defraud  creditors  or 
others  (ft),  shall  be  void  as  against  such  persons  to  whom 
such  fraud  would  be  prejudicial ;  but,  as  against  the  grantor 
himself,  shall  stand  good  and  effectual  (2) :  and  all  persoi]i 
partakers  in,  or  privy  to,  such  fraudulent  grants,  shall  for- 
feit the  whole  value  of  the  goods,  one  moiety  to  the  king. 
and  another  moiety  to  the  party  grieved  ;  and  also  on  con- 
viction shall  suffer  imprisonment  for  half  a  year. 
ftoeompanied  A  true  and  proper  gift  or  grant  is  always  accompanied 

posaet^on!'^  ^   with  delivery  of  possession,  and  takes  effect  immediate! j: 


as,  if  A.  gives  to  B.  lOOZ.,  or  a  flock  of  sheep,  and  puts 
in  possession  of  them  directly,  it  is  then  a  gift  executed  is 
the  donee ;  and  it  is  not  in  the  donor's  power  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompenc€(c): 
unless  it  be  prejudicial  to  creditors ;  or  the  donor  were 
under  any  legal  incapacity,  as  infancy,  coverture,  duress,  of 
the  like ;  or  if  he  were  drawn  in,  circumvented,  or  impofied 
upon,  by  false  pretences,  ebriety,  or  surprise  (3).  Bat,  if 
the  gifl  does  not  take  effect,  by  delivery  of  immediate  pos- 

(a)  Perk.  a.  57.  (»)  See  3  Rep.  S2.  (c)  Jenk.  109. 


(2)  See  the  first  reference  giyen  in         (3)    See  amie,  pp.  291,  292, 293. 
the  preceding  note.  with  the  notes. 
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session  (4),  it  is  then  not  properly  a  gift,  but  a  contract : 

"^and  this  a  man  cannot  be  compelled  to  perform,  but  upon    [  *  442  ] 


(4)  The  72d  section  of  the  statute  possession  and  reputed  ownership,  yet 
of  6  Geo.  rV.  c.  16y  in  substance,  the  circumstances  may  rebut  the  im- 
enacts,  that  aU  goods  in  the  posses-  putation  of  fraud,  eren  constructiTely, 
sion  of  a  bankrupt,  by  permission  of  with  reference  to  the  bankrupt  laws, 
the  true  owner,  and  whereof  the  bank-  Thus,  where  a  wife  has,  bond  fide, 
rupt  is  the  reputed  owner,  shall  be  purchased,  through  the  medium  of 
liable  to  his  creditors.  The  object  of  trustees,  the  family  pictures,  plate, 
the  statute  is  to  make  the  reputed  furniture,  &c.,  of  the  house  in  which 
ownership  of  goods  and  chattels  in  she  and  her  husband  reside  together, 
the  possession  of  bankrupts,  at  the  though  the  possession  may  seem  to  be 
time  of  their  bankruptcy,  the  real  in  the  husband,  the  property,  it  should 
ownership  of  such  goods  and  chattels,  appear,  cannot  in  any  way  be  answer- 
and  to  subject  them  to  all  the  debts  able  to  his  creditors.  {Lady  Arundeil 
of  the  bankrupt.  If  there  be  nothing  ▼.  Phippe,  10  Yes.  145  ;  and  see  Kidd 
to  qualify  the  appearance  of  owner-  v.  Xawlinson,  2  Bos.  &  Pull.  60 ; 
ship  arising  out  of  possession,  the  Leonard  r.  Baker,  I 'M.aji.8tSel.2S2,) 
public  will  naturally  give  credit  to  And  the  possession  of  factors,  brokers, 
traders  on  their  reputed  property ;  lodgers,  &c.,  does  not  carry,  to  the 
and  the  person  who  permits  them  to  understanding  of  the  world,  the  re- 
hold  out  to  the  world  that  appearance  puted  ownership :  {Horn  v.  Baker,  9 
of  their  being  real  owners,  ought  to  East,  245 :)  therefore,  goods  left  in 
be  answerable  for  the  consequences,  the  hands  of  a  factor,  merely  to  be  by 
{Horn  ▼.  Baker,  9  East,  238,  et  eeq.)  him  disposed  of  on  account  of  his 
If,  indeed,  ihfi  possession  retained  by  principal,  cannot  be  seized  under  his 
a  bankrupt  up  to  the  time  of  his  bank-  commission,  should  he  become  bank- 
ruptcy, was  a  possession  according  to  rupt  whilst  the  goods  are  in  his  pos* 
a  limited  right  of  ownership  in  him,  session  with  the  consent  of  the  true 
qualified  by  a  right  of  property  in  owner ;  for,  this  esse,  though  within 
others,  that  ulterior  right  will  not  be  the  letter,  is  not  within  the  meaning 
affected  by  the  statute,  even  though  of  the  bankrupt  act.  {Bx parte  Dunuu, 
credit  may  have  been  giren  on  the  2  Yes.  sen.  585  ;  Copeman  v.  Gallant, 
£uth  of  the  absolute  property  appear-  1  P.  Wms,  314  ;  Taylor  v.  Phtmer, 
ing  to  be  in  the  bankrupt.  {Joy  v.  3  Man.  &  Sel.  575  ;  and  see  the  6th 
Can^bell,  1  Sch.  &  Lef.  338;  Kirk^  section  of  the  sUtute  of  6  Geo.  lY. 
ley  ▼.  Hodyeon,  I  Bam.  &  Cress,  c.  94,  as  to  the  extent  to  which 
599 ;  8.  0,2  7).  6c  R.  857 ;  Gikeon  pledges  or  contracts  by  factors  or 
▼.  Bre^,  8  Taunt.  80.)  And  where  agents,  of  goods  consigned  to  them, 
it  is  a  known  usage,  that  certain  wiU  be  binding  upon  their  principals.) 
chattels  necessary  for  carrying  on  a  The  same  rule  applies  to  goods  of 
trade,  (as  the  machinery  of  a  colliery,  which  a  man  is  in  possession,  at  the 
for  instance,)  should  be  demised  to  a  time  of  his  bankruptcy,  as  broker, 
tenant,  but  the  property  thereof  to  though  he  is  to  receiye  a  share  of  the 
remain  in  the  landlord;  there,  the  profits  in  lien  of  brokerage;  {Smith 
mere  possession  of  such  things  is  not  y.  Wateon,  2  Bam.  &  Cress.  408  ; 
CTidence  of  reputed  ownership,  so  as  fi^.  C  3  D.  &  R.  759 ;)  or  Of  which 
to  bring  the  case  within  the  statute,  he  merely  holds  the  temporary  cus- 
(Storer  ▼.  Hunter,  3  Barn.  &  Cress,  tody,  (after  having  sold  the  same,) 
376.)    There  may  also  be  apparent  in  the  ordinary  course  of  business, 

VOL.  II.  U   U 
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good  and  sufficient  consideration ;  as  we  shall  see  under  oqi 
next  division. 


and  withoat  fraud.    (/7yn   ▼.  Afoi-  left,  will  be  held  firaadvknt,  if  sidi 

thewtf  1  Atk.  187  ;    ex  parte  MwT"  rcmoTal  vpptmn  to  have  been  made  u 

rable^  1  Glyn  &  Jameaon,  403.)  How-  contemplation  of,  thoQ|^  prerkNu  to, 

eyer,  in  the  caae  laat  put,  it  ia  necea-  the  bankriq>tcy  of  the  peraon  nho  ba$ 

sary  that   the    change  of   property  been  enabled    to    obtain  credit  b; 

ahould  be  notorioua,  bo  that  third  meana  of  anch  posacaaion.    Sad  s 

peraona,  who  uae  reaaonable  caution,  caae  would  be  within  the  apirit  of  tbe 

cannot  be  deceived.  {KnowlesY.Hone'  act,  and  the  property  would  vest  in 

fall,  5  Bam.  &  Aid.  140  ;  lAngardf,  the  banknipt*a  aaaipieea.    {Exptrft 

Me$9iter,  1  Barn.  &  Cress.  313 ;  S.  C,  Smiik,  Buck,  152 ;    Darbp  t.  Smith. 

2  D.  &  R.  498.)  8  T.  R.  85.) 

And  it  has  been  repeatedly  held,         Theatatuteonlyi^plieatopropem 

that,  if  goods  seized  under  an  execu-  which  haa  been  left  in  the  possessioa 

tion  are  boiUi  fide  sold,  should  the  of  another  by  the  eamteni  of  tke  per- 

buyer  suffer  the  debtor  to  continue  son  who  haa  the  logal  power  of  desIiK 

in  possession  of  the  goods,  they  will,  with  the  property.  (BapparieBiekerd- 

nevertheless,    be   protected    against  aow.  Buck,  488 ;  ex  parte  DaU,B%A, 

aubsequent  executions,  if  the  circum-  366.)  And  the  court  of  King's  Benck 


stancea  under  which  he  haa  the  poa-  (in  Taylor  ▼.  Phttmer^  3  Man.  &  ScL 

aeasion  are  known  in  the  neighbour-  574,)  held  that,  an  abnae  of  trast  cu 

hood.    {Latimer  ▼.  Bateon,  4  Bam.  confer  no  righta  on  the  party  ahasmg 

&  Cress.  654  ;  8.  C.  7  D.  8t  R.  110;  it,  nor  on  hia  aaaigneea,  or  ocken 


MuUer  t.  Motet  1  Man.  &  Sel.  338 ;     daiaDing  in  privity  with  hina.    (See 
Leonard  v.  Baker,  Ibid.  253;  Wat^     Gladetone  v.  ffadwrn^   1  Man.  &  ScL 


V.  ^trcA,  4  Taunt.  824;  Kidd     526  ;  Scott  v.  Shirtmam,  WUke^  402.f 
V.  Bawlineom,  2  Bos.  &  Pull.  60.)     However,  in  the  subaeqnent  case  £f 


Still,  it  is  a  general  rule,  that  a  secret  parte  XMe,  (Buck,  366,)  it  waa  deter- 

owner  shall  not  be  allowed  to  reclaim  mined  that,  if  a  trustee,  even  for  is- 

property  which  he  haa  left  in  the  vi-  fanta,  part  with  poaaearion  of  a  chtt- 

aible  possession  of  another,  up  to  the  tel  intereat  without  reoeivii^  pajmest 

period  of    his  bankruptcy,  thereby  for  the  same,  he  retaina  no  Uem  tboe- 

enabling  him  to  obtain  flctitioua  ere*  on  ahould  .the  alienee  become  bank- 

dit ;  bat,  by  virtue  of  the  baidcrupt  nipt ;  but  the  property  mnat  be  dii- 

act,  such  property  ahallvest  in  the  tributedamongat  thegeaenlcreditoB 

bankrupt's  asaigneea.  {Macey,Cadell,  of  the  party  in  whose  visible  possei- 

Cowp.  232  ;    ejc  parte  Dale,  Buck,  aion  it  was  at  the  tiaie  of  the  bsal- 

366.)   The  posseaaion,  however,  muat  raptcy,  with  the  consent  of  the  penoa 

continue  up  to  the  tame  of  the  bank-  who  had  the  l^gal  power  of  dealios 

mptcy,  to  make  the  atatute  available  with  the  property.    The  dastinctioa 

to  the  creditora  of  the  bankrupt*8  ia  thia :  if  trust  pitipeily  (deaiiy  dis- 

eatate :   if  withdrawn,  bond  fide,  by  tinguiahable,   Wkiteeetm^  ▼.  Jaee^,  1 

the  owner  at  any  time,  however  abort,  Salk.  160,)  remain  in  the  poasessioa 

before  the  bankruptcy,  the  property  of  the  trustee  at  the  time  of  his  bank- 

cannot  be  recovered  by  the  assignees,  ruptoy,  hia  aasigneea  caanot  make 

{Bx  parte  Smith,  3  Mad.  66.)    But,  title  thereto ;    but    if   the    trustee, 

a  removal  of  property,  by  the  right  though  in  breach  of  hia  traat,  bite 

owner,  out  of  the  hands  of  a  person  parted  with  the  poaaeaaon  toonewbo 

in  whoae  viaiblepoaaeaaionit  haa  been  aubseqoently  beoomea  bankrupt,  tbe 
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IX.  A  c<mtni€t.  which  uftaally  conyeys  ^tk  interest  merely  ix.  b^  ooatnet, 

%  *    t%        t      „  m    '  which  ta  an 

in  action,  is  thus  defined :  ''an  agreement  upon  Butficieiit<«Keinentupon 

o  ^  sufficient  conai- 


case,  as  it  ifl  within  all  the  mischief 
which  the  statute  was  designed  to 
prerent,  so  it  Is  within  the  remedial 
scope  and  cpirit  of  the  act ;  and  the 
disposition  of  the  property  must  fol- 
low the  visihle  possession. 

Not  onlj  chattels,  hnt  debts,  secn- 
rities,  and  similar  eAotet  en  oc^te, 
are  within  the  statute ;  for  these  might 
equally  be  made  the  means  of  obtain^ 
ing  fictitious  credit ;  and  as  delivery 
of  chattels  personal  is  necessary  to 
devest  a  bankrupt  of  the  apparent 
possession,  and  disposition  thereof; 
80,  with  respect  to  debts,  in  order  to 
take  the  case  out  of  the  statute,  there 
must  be  an  assignment  of  the  same, 
with  nottee  to  the  debtor  of  such 
assignment,  and  a  delivery  of  the 
security,  if  anyi  to  the  assignee. 
(Jonet  V.  Oibbon»,9yes.  410  ;  Ryati 
V.  Rowle$,  1  Yes.  sen.  367 ;  Gordon 
T.  Batt  imiia  Coa^patiy,  7  T.  R.  237 ; 
ex  parte  WUlUmu^  11  Yes.  7.)  And 
if  an  obligee  assign,  and  actually  de- 
liver over,  a  bond,  before  he  becomes 
bankrupt,  yet,  if  notice  of  the  assign- 
ment be  not  given  to  the  obligor,  the 
debt  will  still  be  held  to  haye  been 
within  the  order  and  disposition  of 
the  bankrupt ;  for  he  might,  notwith- 
standing his  assignment,  have  receiv- 
ed the  debt,  which  if  the  obligor  had 
paid  bond  fide^  without  notice,  he 
could  not  have  been  again  called  upon 
to  discharge.  The  assignee,  by  receiv- 
ing the  assignment  without  informing 
the  obligor  of  the  transaction,  might 
also  enable  the  obligee  fraudulently 
to  obtain  credit  with  the  obligor ;  and 
if  any  dealings  took  place  between 
them  without  notice  of  the  assignment, 
the  obligor  would  be  entitled  to  set 
off  any  balance  due  to  him  upon  such 
dealings,  if  an  action  were  brought  on 
the  bond.  Ex  parte  Monro  ^  Buck,  303; 
ex  parte  Burton,  1  Glyn  &  Jameson, 
209 ;  ex  parte  VOotne,  Ibid.  360.) 


But,  a  distinction  must  be  made  aa 
to  mortgage  securities  on  land  :  these 
contiat,  partly,  of  the  estate  in  the 
land ;  and  an  asaignment,  so  £ir  as  it 
conyeys  that  estate,  is  absolute  and 
complete  the  moment  it  is  made  ac- 
cording to  the  forms  of  law ;  which 
forms  do  not  require  any  notice  to  be 
giyen  to  the  mortgagor.  And  as  to 
the  bond  or  covenant  which  may  ac- 
company the  mortgage,  it  would  be 
difficult  to  say,  the  mortgage  passes 
and  is  wdl  assigned  to  one  person, 
yet  the  debt  remains  in  anotiier :  by 
the  assignment  of  the  mortgage,  the 
debt  necessarily  passes  as  incident  to 
it.  (Jonee  v.  Gibbone,  9  Yes.  410, 
411.) 

It  has  been  often  decided,  that  the 
registry  of  a  vessel  is  not  aiwayt  con- 
clusive as  to  the  ownership ;  and  that 
the  ship -register  acts  are  not  to  be  so 
construed  as  to  render  inoperative 
the  provisions  of  the  bankrupt  code 
in  cases  of  visible  ownership.  Not- 
withstanding a  vessel  may  have  been 
registered  in  the  name  of  one  partner 
only,  3ret,  if  the  apparent  ownership 
and  disposition  thereof  were  in  the 
whole  partnership,  it  must,  under  a 
commission  against  them,  be  treated 
as  joint  property.  {Ex  parte  Bwm,  1 
Jac.  &  Walk.  378 ;  Monkhouee  v. 
Hay,  2BT0d.  &  Bingh.  114;  Jfotrv. 
Glennie,  4  Mau.  &  Sel.  244  ;  Bobin* 
eon  V.  Maedonnettf  5  Man.  &  Sd.  237.) 
And  it  would  evidently  open  a  wide 
door  to  fraud  upon  the  bankrupt 
laws,  if  a  person,  having  registered 
vessels  in  the  name  of  another,  who 
becomes  bankrupt,  were  let  in  to 
show,  that  the  bankrupt,  though  in 
possession  as  apparent  owner,  had, 
in  fact,  no  interest  in  the  ships  :  it  is 
very  clear,  no  one  ought  to  be  heard, 
in  a  court  of  equity,  to  say  that  is  Me 
property,  which  he  has  held  out  to 
the  world  to  be  another's.  (Curtie  v. 
U   U   2 
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1.  The  agree- 
ment. 


aeratipn.  to  dp    <<  Consideration,  to  do  or  not  to  do  a  particalar  thin^.^'  Fmin 

or  forbear  to  do  ... 

some  partieaitt  which  definition  there  arise  three  points  to  be  contemplated 
in  all  contracts ;  1.  The  agreement:  2.  The  camsideration: 
and  3.  The  thing  to  be  done  or  omitted  ;  or  the  difierrat 
species  of  contracts. 

First  then  it  is  an  agreement^  a  mutual  bargain  or  god- 
yention ;  and  therefore  there  must  at  least  be  two  contracting 
parties,  of  suflScient  ability  to  make  a  contract :  as^  where  A. 
contracts  with  B.  to  pay  him  lOOZ.,  and  thereby  transfers  a 
property  in  such  sum  to  B,  Which  property  is  however  not 
in  possession,  but  in  action  merely,  and  recoyerable  by  sQit 
at  law :  wherefore  it  could  not  be  transferred  to  another 
person  by  the  strict  rules  of  the  ancient  common  law :  for 
no  chose  in  action  could  be  assigned  or  granted  OTer(J\ 
because  it  was  thought  to  be  a  great  encouragement  to  liti- 
giousness,  if  a  man  were  allowed  to  make  over  to  a  stningtr 
his  right  of  going  to  law.  But  this  nicety  is  now  disre- 
garded :  though,  in  compliance  with  the  ancient  principle, 
the  form  of  assigning  a  chose  in  action  is  in  the  nature  of  s 
declaration  of  trust,  and  an  agreement  to  permit  the  as- 
signee to  make  use  of  the  name  of  the  assignor,  in  order  to 
recover  the  possession.    And,  therefore,  when  in  eommoQ 

(<0  Co.  litt  214. 


Perry f  6  Tea.  747;  and  see  J&r  parte 
HougkiiM,  17  Yes.  254.)  It  U  pro- 
▼ided,  however,  by  tbe  72nd  section 
of  the  Btat.  6  Geo.  IV.  c.  16,  that  the 
doctrine  held,  in  bankruptcy,  as  to 
reputed  ownership  and  its  conse* 
qnenees,  shall  not  inyalidate  or  affect 
any  transfer  of  a  vessel,  or  a  share 
thereof,  made  as  a  security,  for  any 
debt  by  mortgage  or  assignment  duly 
registered :  and  although  by  the  42nd 
section  of  the  act  of  3  &  4  Gul.  IV. 
c.  55,  for  registering  British  vessels, 
it  is  enacted,  that  the  mortgagee  of  a 
vessel  or  share  thereof,  is  not  to  be 
deemed  an  owner,  and  that  the  mort- 
gagor shall  not  be  deemed  to  have 
ceased  to  be  owner,  except  so  far  as 
may  be' necessary  to  make  the  vessel, 
or  share,  available  for  payment  of  the 
debt  which  the  mortgage  was  intended 


to  secure;  yet,  the  43rd  sedv^i 
enacts,  that,  if  transfers  of  ships,  c? 
shares  thereof,  by  way  of  mortga^. 
or  assignment,  in  trust  for  aecuritj  d 
debts,  are  duly  registered,  the  right  ef 
the  mortgagee,  or  aasigiiee  for  tk 
purpose  aforesaid,  shall  not  be  in  aar 
manner  affected  by  any  anbaeqiMs: 
act  of  bankruptcy,  committed  by  tbr 
mortgagor  or  assignor,  notwitfastan^ 
ing  such  mortgagor  or  aangnar,  attk 
time  he  beconies  bankrupt,  shall  hare 
in  his  possession,  order  and  dispositioa, 
and  shall  be  the  reputed  owner  of,  ^ 
vessel  or  share  mortgaged  or  aasigiied 
as  aforesaid ;  but  that  such  moitgtse 
or  assignment  shall  take  place  of,  aad 
be  preferred  to,  any  daim  on  the  part 
of  the  assignees  under  the  buiknipU7 
of  the  mortgagor  or  assignor. 
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acceptation  a  debt  or  bond  is  said  to  be  assigned  ovefi  it 
must  still  be  sued  in  the  original  creditor's  name ;  the  per- 
son to  whom  it  is  transferred  being  rather  an  attorney  than 
an  assignee.  But  the  king  is  an  exception  to  this  general 
rule,  for  he  might  always  either  grant  or  receive  a  chase  in 
action  by  assignment  (e) :  and  our  courts  of  equity,  consider- 
ing that  in  a  commercial  country  almost  all  personal  pro- 
perty must  necessarily  lie  in  contract,  will  protect  the  as- 
signment of  a  chose  in  action,  as  much  as  the  law  will  that 
of  a  chose  in  possession  (/). 

♦This  contract  or  agreement  may  be  either  express  or  im-  ^^^^^^ 
plied  (5).  Express  contracts  are  where  the  terms  of  thep«»«o'»»pW«»; 
agreement  are  openly  uttered  and  avowed  at  the  time  of  the  [  *  ^3  ] 
making,  as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay 
a  stated  price  for  certain  goods*  Implied  ^re  such  as  reason 
and  justice  dictate,  and  which  therefore  the  law  presumes 
that  every  man  undertakes  to  perform.  As,  if  I  employ  a 
person  to  do  any  business  for  me,  or  perform  any  work;  the 
law  implies  that  I  undertook,  or  contracted,  to  pay  him  as 
much  as  his  labour  deserves.  If  I  take  up  wares  from  a 
tradesman,  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value  (6).  And 
there  is  also  one  species  of  implied  contracts,  which  runs 
through  and  is  annexed  to  all  other  contracts,  conditions, 
and  covenants,  viz.  that  if  I  fail  in  my  part  of  the  agree- 
ment, I  shall  pay  the  other  party  such  damages  as  he  has 
sustained  by  such  my  neglect  or  refusal.  In  short,  almost 
all  the  rights  of  personal  property  (when  not  in  actual  pos- 
session) do  in  great  measure  depend  upon  contracts,  of  one 
kind  or  other,  or  at  least  might  be  reduced  under  some  of 
them :  which  indeed  is  the  method  taken  by  the  civil  law ; 
it  having  referred  the  greatest  part  of  the  duties  and  rights, 
which  it  treats  of,  to  the  head  of  obligations  ex  contractu 
and  quasi  ex  contractu  (g). 

A  contract  may  also  be  either  executed,  as,  if  A.  agrees  either  execated 

.  .  ..-rk  %     1  -I'-i'^i-     or  executory. 

to  change  horses  with  B.,  and  they  do  it  immediately  ;  in 
which  case  the  possession  and  the  right  are  transferred  to- 

(€)  Dyer,  30 ;  Brp.  Abr»  tit.  Chose        (/)  3  P.  Wms.  199. 
m  Aciitm,  1  &4.  (})  Inst. 3.  14. 2. 

(5)  See  Vol.  III.  p.  153.     (6)  See  Hoadley  ▼.  Machine,  10  Bingh.  48r. 
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2.  The  con- 
sideration-— 
without  which 
the  contract  in 
void. 


gether :  or  it  may  be  execuiofyf  as,  if  they  agree  to  change 
next  week ;  here  the  right  only  vests,  and  their  recipTud 
property  in  each  other's  horse  is  not  in  poaeessioD  but  m 
action ;  for  a  ccmtract  executed  (which  differs  noUiiiig  from 
a  grant)  conveys  a  chaee  in  pas$es$iam;  a  contiact  exeaUfrj 
conveys  only  a  choee  in  action. 

Having  thus  shown  the  general  nature  of  a  contiact,  it 
are,  secondly,  to  proceed  to  the  cansideratian  (7)  apon  whicli 
it  is  founded;   or  the  reason  which  moves  the  contnctii]; 
[  *  444  ]    party  to  *enter  into  the  contract.     ''It  is  an  agreemeDt, 
upon  sufficient  consideration**    The  civiliatia  hold,  that,  id 
all  contracts,  either  express  or  implied,  there  must  be  some- 
thing given  in  exchange,  something  that  is  mutual  or  reci- 
procal (A).    This  thing,  which  is  the  price  or  motive  of  the 
contract,  we  call  the  consideration :  and  it  must  be  a  thine 
lawful  in  itself,  or  else  the  contract  is  void.     A  good  cod- 
sideration,  we  have  before  seen  (t),  is  that  of  bk>od  or  mto- 
ral  affection  between  near  relations;  the  satisiaction  accn- 
ing  from  which  the  law  esteems  an  equivalent  for  whaterei 
benefit  may  move  from  one  relation  to  another  (j).   This 
consideration  may  sometimes  however  be  set  aside,  and  the 
contract  become  void,  when  it  tends  in  its  consequences  te 
defraud  creditors  or  other  third  persons  of  their  just  lighti 
But  a  contract  for  any  valuable  consideration,  as,  for  mir- 
riage,  for  money,  for  work  done,  or  for  other  redprocai 
contracts,  can  never  be  impeached  at  law ;  and,  if  it  betf 
a  sufficient  adequate  value,  is  never  set  aside  in  equity:  fo 
the  person  contracted  with  has  then  given  an  equivalent  is 
recompence,  and  is  therefore  as  much  an  owner,  or  a  credi- 
tor, as  any  other  person. 

These  valuable  considerations  are  divided  by  the  drili- 
ans(A)  into  four  species:  1.  2>o,  ut  dee:  as  when  I  gi^ 
money  or  goods,  on  a  contract  that  I  shall  be  repaid  moiief 
or  goods  for  them  again.  Of  this  kind  are  all  loans  of 
money  upon  bond,  or  promise  of  repayment ;  and  all  sales 
of  goods,  in  which  there  is  either  an  express  contract  to  pay 


Of  the  clanifl. 
cation  of  con- 
sideratioiM  hy 
the  civiUans. 


(h)  In  ommbu9  amirotiibui,  the        (t)  Fkg.  297. 
nominatiMnve  hmomhuaU,  permutaiio         (J)  3  Rep.  83. 
arnhnetur.    Gimtin.  1.  2,  s.  12.  (k)  Ff.  19.  5. 5. 


(7)  See  ante,  p.  296,  note. 
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SO  much  for  them,  or  else  the  law  implies  a  contract  to  pay 
80  much  as  they  are  worth.  2.  The  second  species  iSjfaeio^ 
ni  facias:  as,  when  I  agree  with  a  man  to  do  his  work  for 
him,  if  he  will  do  mine  for  me ;  or  if  two  persons  agree  to 
marry  together ;  or  to  do  any  other  positive  acts  on  both 
sides.  Or,  it  may  be  to  forbear  on  one  side,  on  consider*- 
ation  of  something  done  on  the  other;  as,  that,  in  consider"" 
ation  A.,  the  tenant,  will  repair  his  house,  B.,  the  landlord, 
will  not  sue  him  for  waste.  Or,  it  may  be  for  mutual  for- 
bearance on  both  sides ;  *as,  that,  in  consideration  that  A.  [  *  ^^  J 
will  not  trade  to  Lisbon,  B.  will  not  trade  to  Marseilles;  so 
as  to  avoid  interfering  with  each  other.  3.  The  third  spe- 
cies of  consideration  is,  facia,  ut  des :  when  a  man  agrees 
to  perform  any  thing  for  a  price,  either  specifically  mention- 
ed, or  left  to  the  determination  of  the  law  to  set  a  value  to 
it.  And  when  a  servant  hires  himself  to  his  master  for  cer- 
tain wages,  or  an  agreed  sum  of  money :  here  the  servant 
contracts  to  do  his  master's  service,  in  order  to  earn  that 
specific  sum.  Otherwise,  if  he  be  hired  generally;  for  then  ' 
he  is  under  an  implied  contract  to  perform  this  service  for 
what  it  sBall  be  reasonably  worth.  4.  The  fourth  species 
is,  doy  ut  facias:  which  is  the  direct  counterpart  of  the  pre- 
ceding. As,  when  I  agree  with  a  servant  to  give  him  such 
wages,  upon  his  performing  such  work :  which,  we  see,  is 
nothing  else  but  the  last  species  inverted  ;  for  servtisfacii, 
ut  herus  det,  and  herus  dat,  et  servus  faciat. 

A  consideration  of  some  sort  or  other  is  so  absolutely  a  contract  with, 
necessary  to  the  forming  of  a  contract,  that  a  nudum  pactum,  Toid?"     ^  ^ 
or  agreement  to  do  or  pay  any  thing  on  one  side,  without 
any  compensation  on  the  other,  is  totally  void  in  law :  and 
a  man  cannot  be  compelled  to  perform  it  (/)(8).     As,  if  one 

(/)  Dr.  &  St.  d.  2f  c.  24.    [See  aniCf  p.  296.] 


(S)  Mr.  Christiaiiy  in  hi«  note  upon 
the  text,  refers  to  a ''  dissertation  upon 
this  passage,  and  the  learned  judge's 
observation  and  reference  upon  a  nu- 
dum pactum  in  the  preceding  page, 
bj  Mr.  Fonblanque,  in  his  edition  of 
the  Treatise  of  Equity,  1  Vol.  p.  326. 
That  learned  gentleman  abundantly 
proves,  that  a  consideration  was  not 
necessary  to  constitute  a  binding  con- 


tract in  the  civil  law;  and  he  con- 
cludes, that,  '  from  a  view  of  the  dif- 
'  ferent  modes  by  which  an  obligation 
'  could  be  created  by  the  dvil  law,  it 

*  appears  that,  without  any  consider- 

*  ation,  a  verbal  agreement  or  pro- 
'  mise  might,  in  respect  of  certain 
'  prescribed  solemnities,  acquire  a 
'  binding  force  and  legal  validity ; 
'  and  further,  that,  for  want  of  a  con- 
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bat  any  depreo 

of  Tc^ciprocily 
irill  Hupport  it. 
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maa  promises  to  give  another  100/.,  here  there  is  nothing 
contracted  for  or  given  on  the  one  side,  and  therefore  there 
is  nothing  binding  on  the  other.  And,  however  a  man  may 
or  may  not  be  bound  to  perform  it,  in  hooour  or  conscience, 
which  the  municipal  laws  do  not  take  upon  them  to  de 
cide;  certainly  those  municipal  laws  will  not  compel  the 
execution  of  what  he  had  no  visible  inducement  to  engage 
for :  and  therefore  our  law  has  adopted  (m)  the  maxim  d 
the  civil  law  (n),  that  ex  nudo  pacta  turn  oritur  odio. 
But  any  degree  of  reciprocity  will  prevent  the  pact  from 
being  nude :  nay,  even  if  the  thing  be  founded  oa  a  prior 
moral  obligation  (as  a  promise  to  pay  a  just  debt,  though 
barred  by  the  statute  of  limitations),  it  is  no  longer  mudw^ 
pactum  {9).    And  as  this  rule  was  principally  established, 

(m)  Bro.  Abr.  tit.  Dette,  79 ;  Salk.  129. 
(n)  Cod.  2.  3. 10  &  5.  14.  1. 


'  sideration,  a  written  acknowledg- 
'  ment  of  a  debt  might  be  avoided ; 
'  and  that,  though  a  consideration  was 

*  alleged  in  writing,  it  might  be  de- 
'  nied.  If  then  it  be  asked,  what  was 
'  a  nudum  pactum  by  the  civil  law  ?  I 
'  should  submit  that,  from  the  above 
'  observations,  it  appears  to  have  been 

*  an   undertaking  to  give  or  to  do 

*  some  particular  thing  or  act,  which 
'  nepte  verbU  prtueriptU  wlemnihui 

*  veatitum  «t7,  nequ^/aeio  out  datione 

*  rei  iranriit  in  eoniraetum  timomj- 
'  natum*'  " 

(9)  Mr.  Christian  observes,  that 
"  where  a  man  is  under  a  moral  obli* 
gation,  which  no  court  of  law  or  equi- 
ty can  enforce,  and  promises,  the 
honesty  and  rectitude  of  the  thing  is  a 
consideration.  As,  if  iLman  promise 
to  pay  a  just  debt,  the  recovery  of 
which  is  barred  by  the  statute  of  limi» 
tations ;  or,  if  a  man,  after  *he  comes 
of  age,  promise  to  pay  a  meritorious 
debt,  contracted  during  his  minority, 
but  not  for  necessaries ;  or,  if  a  bank- 
rupt, in  affluent  circumstances  after 
his  certificate,  promise  to  pay  the 
whole  of  his  debts ;.  or  if  a  man  pro- 
mise to  perform  a  secret  trust,  or  a 


trust  void  for  vrant  of  writing  by  the 
statute  of  frauds. 

**  In  such  and  many  other  ^*»»«"*** 
though  the  promise  gives  a  eovpal- 
sory  remedy  where  there  was  Boee 
before,  either  in  law  or  equity ;  yet,  as 
the  promise  is  only  to  do  what  a 
honest  man  ought  to  do,  the  ties  of 
conscience  upon  an  upright  man  are  a 
sufficient  consideration.  (U.  Hot- 
JUldf  1  Cowp.  290.)  But,  if  a  buk- 
rupt,  after  obtaining  his  certificate, 
promise  to  pay  a  prior  debt  when  he 
is  able,  it  has  been  held  that  this  is 
a  conditional  promise,  and  that  the 
plaintiif  must  prove  the  defendant's 
ability  to  pay.  (2  Hen.  Bl.  116.)" 

[To  give  validity  to  any  of  the  pro- 
mises and  engagements  mentioned  by 
Mr.  Christian,  they  must  be  made  in 
writing,  and  signed  by  the  party 
chargeable  thereby*  See  statute,  9 
Geo.  IV.  c.  14. 

[A  distinction  must  be  made  be> 
tween  a  mere  voluntary  promisey 
which  is  nudum  pactum^  and  apon 
which  an  action  cannot  be  maintained ; 
and  a  promise  upon  the  laith  of  which 
another  does  some  act— as,  entering 
into  engagements,  or  paying  money 
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to  avoid  the  inconvenience  that  wonid  arise  from  setting  up 
mere  verbal  promises,  for  which  no  good  reason  could  *be  [  ^  446  ] 
assigned  (o),  it,  therefore,  does  not  hold  in  some  cases, 
where  such  promise  is  authentically  proved  by  written 
documents.  For,  if  a  man  enters  into  a  voluntary  bond,  or  Bonds.  ^^^^ 
gives  a  promissory  note,  he  shall  not  be  allowed  to  aver  the 
want  of  a  consideration  in  order  to  evade  the  payment :  for 
every  bond  from  the  solemnity  of  the  instrument  ( j?),  and 
every  note  from  the  subscription  of  the  drawer  (9)  (10),  car- 
ries with  it  an  internal  evidence  of  a  good  consideration* 
Courts  of  justice  will,  therefore,  support  them  both,  as 
against  the  contractor  himself;  but  not  to  the  prejudice  of 
creditors,  or  strangers  to  the  contract. 


(0)  Flowd.  308,  309. 


(p)  Hardr.  200  ;  1  Ch.  Rep:  157. 
(q)  Ld.  Raym.  760. 


— ^forming  a  oonsideration  that  wiU 
support  an  action,  and  which  may, 
therefore,  establiah  a  debt  againat  the 
assets  of  the  party  who  gave  such 
promise.  (Cfrosbie  t.  M'Doual,  13 
Ves.  160.)  Bnt  a  conrt  of  equity  will 
not  be  more  disposed  than  a  conrt  of 
law  to  lend  any  assistance  towards 
perfecting  a  mere  voluntary  contract, 
which  remains  m  fieri;  even  when 
the  transaction  is  of  a  nature  which 
would  be  supported,  if  it  had  once  re- 
ceived completion.  {Coiman  v.  Sar- 
reli,  1  Yes.  jun.  52,  54 ;  Willan  v.. 
WiOoH,  16  Ves.  82;  Antrobua  v. 
Smith,  12  Ves.  46.)— Ed.] 

(10)  Mr.  Christian  observes,  that 
*'  Mr.  Fonblanque  has  taken  notice  of 
this  inaccuracy:  he  says,  what  cer- 
tainly is  fuUy  established,  '  that  the 
'  want  of  consideration  cannot  be 
'  averred  by  the  maker  of  a  note,  if 
'  the  action  be  brought  by  an  indor- 

*  see ;  but,  if  the  action  be  brought  by 

*  the  payee,  the  want  of  consideration 
'  is  a  bar  to  the  plaintiff's  recovering 

*  upon  it.'  (1  Stnu  674  ;  Bull.  N.  P. 
274.)  An  indorsee,  who  has  given  ftill 
value  for  a  biU  of  exchange,  may  main- 
tain an  action  both  against  him  who 
drew  it,  and  who  accepted  it,  without 
any  consideration.  The  most  import- 


ant authority  respecting  the  consider- 
ation of  written  contracts,  is  the  case 
of  Jtofin  V.  Hughei,  (See  it  reported 
in  7  T.  R.  350.)  In  that  case,  Chief 
Baron  Skinner  said,  that  'all  con- 
tracts are,  by  the  laws  of  Englandf 
distinguished  into  agreements  by 
specialty,  and  agreements  by  parol ; 
nor  is  there  any  such  third  class  aa 
some  of  the  counsel  have  endea- 
voured to  maintain,  as  contracts  in 
writing.  If  they  be  merely  written, 
and  not  specialties,  they  are  parol, 
and  a  consideration  must  be  proved. 
He  observed,  that  the  words  of  the 
statute  of  frauds  were  merely  nega- 
tive, and  that  executors  and  admini- 
strators should  not  be  Uable  out  of 
their  own  estates,  unless  the  agree- 
ment upon  which  the  action  was 
brought,  or  some  memorandum 
thereof,  was  in  writing,  and  signed 
by  the  party.  But,  this  does  not 
prove  that  the  agreement  was  still 
not  liable  to  be  tried  and  judged 
of  as  all  other  agreements,  merely 
in  writing  are,  by  the  common  law, 
and  does  not  prove  the  converse  of 
the  proposition,  that,  when  in  writ- 
ing, the  party  must  be  at  all  events 
liable.' " 
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3.  Thethinffto 
be  done  or  K)r« 
borne. 


Sale  or  ex- 
change. 


We  are  next  to  consider,  ihirdhf,  the  thing  agreed  to  be 
done  or  omitted.  **  A  contract  is  an  agreement,  upon  suffi- 
^'  cient  consideration,  to  do  or  not  to  do  a  particular  things 
The  most  usual  contracts,  whereby  the  right  of  chattels  per- 
sonal may  be  acquired  in  the  laws  of  England,  are,  1.  That 
of  mle  or  exchange.  2.  That  of  bailment.  3.  That  o(  Airing 
and  borrowing.    4.  That  of  debt. 

I.  Sale,  or  exchange,  is  a  transmutatioa  of  pitqperty  from 
one  man  to  another,  in  consideration  of  some  price  or  it- 
compence  in  value :  for  there  is  no  sale  without  a  lecom- 
pence ;  there  must  be  quid  pro  quo  (r).  If  it  be  a  commu- 
tation of  goods  for  goods,  it  is  more  properly  an  exchange: 
but,  if  it  be  a  transferring  of  goods  for  money,  it  is  called  a 
sale :  which  is  a  method  of  exchange  introduced  for  the  coo- 
venience  of  mankind,  by  establishing  an  universal  medium, 
which  may  be  exchanged  for  all  sorts  of  other  propeity; 
whereas  if  goods  were  only  to  be  exchanged  for  goods,  by 
way  of  barter,  it  would  be  difficult  to  adjust  the  respectiTe 
values,  and  the  carriage  would  be  intolerably  cumbersome. 
AH  civilized  nations  adopted,  therefore,  very  early  the  use 
of  money ;  for  we  find  Abraham  giving  '*  four  hundred 
"  shekels  of  silver,  current  money  with  the  merchant,"  for 
the  field  of  Machpelah  (s) :  though  the  practice  of  exchange 
still  subsists  among  several  of  the  savage  nations.  Bat 
[  ^  447  ]  with  regard  to  the  law  of  *sales  and  exchanges,  there  is  no 
difference.  I  shall,  therefore,  treat  of  them  both  under  the 
denomination  of  sales  only ;  and  shall  consider  their  force 
and  effect,  in  the  first  place,  where  the  vendor  hath  in  hixo- 
self,  and  secondly  where  he  hath  not  the  property  of  the 
thing  sold. 

Where  the  vendor  hath  in  himself  the  property  of  the 
goods  sold,  he  hath  the  liberty  of  disposing  of  them  to 
whom  ever  he  pleases,  at  any  time,  and  in  any  manner :  ud- 
less  judgment  has  been  obtained  against  him  for  a  debt  or 
damages,  and  the  writ  of  execution  is  actually  delivered  to 
the  sheriff.  For  then,  by  the  statute  of  frauds  (<),  the  sale 
shall  be  looked  upon  as  fraudulent,  and  the  property  of  the 
goods  shall  be  bound  to  answer  the  debt,  from  the  time  of 
delivering  the  writ.  Formerly  it  was  bound  from  the  tesie^ 
or  issuing,  of  the  writ  (u),  and  any  subsequent   sale  \ras 


As  to  the  vcDd- 
or's  right  to  sell. 


(r)  Noy'8  Max.  c.  42. 
(»)  Gen.  c.  23,  v.  16. 


(0  29  Car.  II.  c.  3. 

(«)  6  Rep.  171 ;  1  Mod.  188. 
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frattdolent;  but  the  law  was  thus  altered  in  faTbur  ot'pur- 
cAasars,  thoagh  it  still  remains  the  same  between  the  pair- 
ties  (11):  and,  therefore,  if  a  defendant  dies  after  the  award- 
ing, and  before  the  delivery  of  the  writ,  his  goods  are  bound 
by  it  in  the  hands  of  his  executors  (o)  (12). 

If  a  man  agrees  with  another  for  goods  at  a  certain  price,  ^^^^J^  ^ 
he  may  not  carry  them  away  before  he  hath  paid  for  them ; 
for  it  is  no  sale  without  payment,  unless  the  contrary  be  ex- 
pressly agreed*  And  therefore,  if  the  vendor  says,  the  price 
of  a  beast  is  four  pounds,  and  the  vendee  says  he  will  give 
four  pounds,  the  bargidn  is  struck ;  and  they  neither  of  them 
are  at  liberty  to  be  off,  provided  immediate  possession  be 

(v)  Comb.  33 ;  12  Mod.  5 ;  7  Mod.  95. 


(11)  According  to  the  old  rnlet, 
if  a  defendant  die  in  the  vacation, 
final  judgment  may  be  entered  after 
his  death,  as  of  the  preceding  term, 
when  he  was  living ;  and  it  will  be 
a  good  judgment,  at.  common  law, 
as  of  that  term,  though  the  statute  of 
frauds  will  protect  purchasers  against 
the  consequences  of  this  relation.  As 
against  the  deceased  defendant's  re- 
presentatives, execution  may  be  sued 
out  when  the  judgment  has  been 
revived  by  ecirefaeiae:  it  is  proper, 
however,  that  every  judgment  should 
be  docketed  as  soon  alter  it  has  been 
obtained  as  may  be,  in  order  that,  if 
the  defendant  die  before  the  judgment 
is  actually  entered  up,  his  executor 
may  have  notice,  and  not  pay  debts 
of  an  inferior  nature,  {(hdee  v.  Wood- 
ward, 1  Salk.  87, 3  Salk.  116 ;  JtoMn- 
sofi  V.  T&nge^  3  P.  Wms.  399;  Bar^ 
row  V.  CVV^t  6  D.  &  R.  386 ;  8.  C. 

4  Bam.  &  Cress.  388;  Het^T,Par^ 
ris,  6  T.  R.  369 ;  Wnffkome  v.  Lamg- 
mead,  I  Bos.  &  Pull.  572 ;  Browner 
T.  LoHffmead,  7  T.  R.  24  ;  Berger  v. 
Oreen,  1  Man.  &  Sd.  230  ;  Cahtrt 
T.  7bm/m,  2  Moore  &  Payne,  1 ;  8,C, 

5  Bing.  3.) 

Since  this  note  was  first  published, 
it  has  been  ordered  by  the  4th  of  the 
Hei^iite  Oemeraiee,  of  HU.  T.  4  Gul.  IV . 
that  all  judgments  shaU  be  entered  of 


record  of  the  day  of  the  month  and 
year,  whether  in  term  or  vacation, 
when  signed,  and  shall  have  relation  to 
any  other  dny. 

By  the  8th  of  the  JUgtddi  Oeneraiee, 
issued  in  HU.  T.  4  Gul.  IV.  (in  pur- 
suance  of  the  statute  of  3  &  4  Gul  IV . 
c.  42,)  it  is  ordered,  that  when  a  de- 
fendant shall  plead  a  judgment  reco- 
vered, he  shall  in  the  margin  of  such 
plea  state  the  date  of  such  judgment, 
and  if  it  was  recovered  in  a  court  of 
record,  the  number  of  the  roU  on 
which  such  proceedings  are  entered ; 
and  if  he  makes  a  false  statement  as 
to  these  matters,  the  plaintifl',  on  pro- 
ducing a  certificate  from  the  officer 
having  the  custody  of  the  records  of 
the  court  where  such  judgment  is 
alleged  to  have  been  raoovered,  that 
there  is  no  such  record  or  entry  of 
judgment,  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea,  by 
leave  of  the  court  or  a  judge. 

(12)  Mr.  Christian  observes,  that 
**  if  two  writs  are  delivered  to  the 
sheriir  on  the  same  day,  he  is  bound 
to  execute  the  first  which  he  receives; 
but  if  he  levies  and  sells  under  the 
second,  the  sale  to  a  vendee,  without 
notice  of  the  first,  is  irrevocable,  and 
the  sheriff  makes  himself  answerable 
to  both  parties.  (1  Salk.  320;  1  T.R. 
729.)" 
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tendered  by  the  other  side.  But,  if  neither  the  nuHiey  be 
paidy  nor  the  goods  deUvered,  nor  tender  made,  nor  any 
subsequent  agreement  be  entered  into,  it  is  no  contract,  and 
the  owner  may  dispose  of  the  goods  as  he  pleases  (v).  Bot, 
if  any  part  of  the  price  is  paid  down,  if  it  be  but  a  peon?, 
or  any  portion  of  the  goods  delivered  by  way  of  earnestj 
(which  the  civil  law  calls  arrha,  and  interprets  to  be 
[  *  448  ]  ^'  emptionis^enditionis  *  contraeUe  argymentum^*  (tr),)  tbe 
property  of  the  goods  is  absolutely  bound  by  it :  and  the 
vendee  may  recover  the  goods  by  action,  as  well  as  the 
vendor  may  the  price  of  them(x)(13).  And  such  regard 
does  the  law  pay  to  earnest  as  an  evidence  of  a  contract,  that, 
by  the  same  statute,  29  Car.  II.  c.  3,  no  contract  for  the  sale 
of  goods,  to  the  value  of  lOZ.  or  more,  shall  be  valid,  unless 
the  buyer  actually  receives  part  of  the  goods  sold,  by  way  of 
earnest  on  his  part :  or  unless  he  gives  part  of  the  price  to 
the  vendor  by  way  of  earnest  to  bind  the  bargain,  or  in  part 
of  payment;  or  unless  some  note  in  writing  be  made  and 
signed  by  the  party,  or  his  agent,  who  is  to  be  charged 
with  the  contract  (14).    And,  with  regard  to  goods  under 


statute  of 
frauds. 


(«)  Hob.  41 ;  Noy*8  Max.  c.  42. 

(*)  Noy,  ibid. 


{w)  Inst.  3,  tit  24. 


M 


(13)  Mr.  Christian  obserres,  that 
the  property  does  not  seem  to  be 
^bioMefy  bomnd  by  the  earnest ;  for 
Lord  Holt  has  laid  down  the  following 
rules,  rtr.  '  that,  notwithstanding  the 

*  earnest,  the  money  mnst  be  paid 

*  upon  fetching  away  the  goods,  be- 

*  cause  no  other  time  for  payment  is 

*  appointed ;  that  earnest  only  binds 

*  the  baigain,  and  giTes  the  party  a 

*  right  to  demand ;  but  then  ademand 
'  without  the  payment  of  the  money 

*  is  Yoid ;  that,  after  earnest  given, 

*  the  vendor  cannot  sell  the  goods  to 

*  another,  without  a  default  in  the 

*  vendee ;  and,  therefore,  if  the  ven- 
'  dee  does  not  come  and  pay,  and 

*  take  the  goods,  the  vendor  ought  to 
'go  and  request  him ;  and  then,  if 

*  he  does  not  come  and  pay,  and  take 

*  away  the  goods  in  conyenient  time, 
'  the  agreement  is  dissolved,  and  he 


*  is  at  liberty  to  aeD  them  to  aaj 

•  other  permm.'  (1  Salk.  113.)"- 
[The  qualified  sense  in  which  ov 
author  intended  to  be  nndentood, 
when  he  said  that  "  the  propeitf  of 
goods  is  absolutely  bonnd  by  thepij- 
ment  of  part  of  the  price,  by  wiy  ^ 
earnest,"  is  made  dear  enough  bf 
the  next  paragraph  of  the  tezt^ 
£o.] 

(14)  In  the  case  of  lUmitn  t. 
ITyor^  (1  H«  Bla.  66 ;  &C.  iBr. 
1S5,)  the  court  of  Common  Fleuaii 
*'  it  is  singular  that  an  idea  co^ 
ever  prevail  that  this  section  of  tbe 
statute  was  only  applicable  to  ctfc* 
where  the  bargain  was  immcdute; 
for  it  seems  plain,  from  the  vordi 
made  use  of,  that  it  was  meant  to  re- 
gulate executory,  as  well  as  other, 
contracts.  And,  indeed,  this  provi- 
sion of  the  statute  would  not  he  of 


OBANT,   AND  COMTBACT. 
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the  valae  of  101!.,  no  contract  or  agreement  for  the  sale  of 
them  shall  be  valid,  unless  the  goods  are  to  be  delivered 
within  one  year,  or  unless  the  contract  be  made  in  writing, 
and  signed  by  the  party,  or  his  agent,  who  is  to  be  charged 
therewith.  Anciently,  among  all  the  northern  nations, 
shaking  of  hands  was  held  necessary  to  bind  the  bargain;  a 
custom  which  we  still  retain  in  many  Tcrbal  contracts.  A 
sale  thus  made  was  called  handsale  ''  vendiiio  per  mutuam 
manuum  camplexionenC\y)\  till  in  process  of  time  the  same 
word  was  used  to  signify  the  price  or  earnest,  which  was 
given  immediately  after  the  shaking  of  hands,  or  instead 
thereof. 

As  soon  as  the  bargain  is  struck,  the  property  of  the  On  a  sale  of 
goods  is  transferred  to  the  vendee,  and  that  of  the  price  topertyofthfmUi 
the  vendor ;  but  the  vendee  cannot  take  the  goods,  until  he  trauBfeired^ 
tenders  the  price  agreed  on{z).      But,  if  he  tenders  the  that^nbejIiS^e 
money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 
seize  the  goods,  or  have  an  action  against  the  vendor  for 
detaining  them.    And  by  a  regular  sale,  without  delivery, 
the  property  is  so  absolutely  vested  in  the  vendee,  that  if 
A.  sells  a  horse  to  6.  for  lOZ.  and  B.  pays  him  earnest,  or 
signs  a  note  in  writing  of  the  bargain;    and  afterwards, 
before  the  delivery  of  the  horse  or  money  paid,  the  horse 
dies  in  the  vendor's  custody;    still   he  is  entitled  to  the 
money,  because,  by  the  *contract,  the  property  was  in  the    [  *  449  ] 
vendee  (a).    Thus  may  property  in  goods  be  transferred  by 
sale,  where  the  vendor  hath  such  property  in  himself. 


(y)  Stiernhook  de  jure  Goth.  1.  2, 
c.  5. 


{z)  Hob.  41. 
(a)  Noy,  c.  42. 


mucli  use  unless  it  were  to  extend  to 
execntorj  contracts;  for  it- is  from 
bcurgains  to  be  completed  at  a  future 
period  that  the  uncertainty  and  con- 
Vision  are  most  likdj  to  arise,  which 
the  statute  was  designed  to  prevent." 
This  construction  was  adopted  by 
liord^  Kenyon  in  Cottper  ▼.  BUton^ 
(7  T.  R.  16,)  and  by  the  whole  court 
of  King's  Bench  in  Garbutt  t.  Waiwn^ 
(1  Dowl.  &  Ryl.  221;  8.  C.  5  Bam.& 
Aid.  615,)  and  in  Baldeif  t.  Parker, 
(3  Dowl.  &Ryl.  223;  8.  C.  2  Bam.  & 
Cress.  41 .)    It  is  true  that,  where  the 


subject  matter  of  a  contract  does  not, 
at  the  time,  exist  in  rerum  naSttrd,  and 
consequently  is  incapable  of  deliTery 
and  of  part  acceptance,  there  the  con* 
tract  has  sometimes  been  considered 
as  not  within  the  statute  of  frauds ; 
{Grovei t.  Buekf  3  Mau.  &  Sel.  179 ;) 
but,  in  all  the  cases  cited  in  this  note, 
that  construction  has  been  disconn- 
tenanced,  and  at  aU  events  there 
seems  no  disposition  in  courts  either 
of  law  or  equity,  to  extend  it  to  cases 
which  are  not  the  same  in  epecie  with 
existing  precedents. 
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mrt.^"  ^"^^^^  ^^^  property  may  also  in  some  cases  be  transfeired  by 
sale,  though  the  Tendor  hath  wane  at  allia  the  goods :  for 
it  is  expedient  that  the  buyer,  by  taking  proper  precautions, 
may  at  all  events  be  secure  of  his  purchase ;  otherwise  all 
commerce  between  man  and  man  must  soon  be  at  an  end. 
And  therefore  the  general  rule  of  law  is  (b%  that  all  sales 
and  contracts  of  any  thing  yendible,  in  fairs  or  marlcets 
overt  {]5\  (that  is,  open,)  sliall  not  only  be  good  between 
the  parties,  but  also  be  binding  on  all  those  that  hftTe  any 
right  or  property  therein.  And  for  this  purpose,  the  minoir 
informs  U6(c),  were  tolls  established  in  markets,  viz.  to 
testify  the  making  of  contracts ;  for  every  private  coiitract 
was  discountenanced  by  law :  insomuch,  that  our  Saxon 
ancestors  prohibited  the  sale  of  any  thing  above  the  value 
of  twenty  pence,  unless  in  open  market,  and  directed  efreiy 
bargain  and  sale  to  be  contracted  in  the  presence  of  cie- 
dible  witnesses(c{).    Market  overt  in  the  country  is  only 


(fi)  2  Inst.  713. 
(c)  C.  1,8.3. 


(d)  IX.  Ethel.  10,  12 ;  LL.  £^. 
Wilk.  80. 


(15)  Lord  Hardwicke,  in  the  ease 
of  Lowthaiy.  Toniitu^  (Barnard.  Cha. 
Ca.  42;  S,  C.  2Eq.  Ca.  Ab.  381,)  said, 
"before  the  statute  of  frauds,  a  de- 
fendant's goodi  were  bonnd,  in  his 
handi,  from  the  tmte  of  the  writ  of 
execution.  To  avoid  this,  that  sta- 
tute was  made ;  whereby  it  is  directed, 
that  the  goods  shall  only  be  bonnd 
from  the  deliTCry  of  the  writ  to  the 
sheriff.  But  neither  before  the  sta- 
tute, nor  since,  is  the  property  of  the 
goods  akeied,  but  continues  in  the 
defendant  tiU  ttte  writ  of  ezecutioa  is 
exeented.  But  then  it  may  be  asked, 
what  is  the  meaning  of  those  words  of 
tiie  statnte,  whereby  it  is  said  that 
the  goods  shall  be  bonnd  ftxNn  the 
delivery  of  the  writ  to  the  sheriff? 
The  meaning  is,  tiiat,  alter  the  writ 
is  BO  deUTcred  to  the  sheriff,  if  the 
defendant  makes  an  assignment  of 
his  goods,  imlsst  in  marM  overt,  the 
sheriff  may  take  them  in  ezeestion. 

if  stolen  gooda  are  sold  in  maricet 
overt,  and  afterwards,  but  before  con- 


viction of  tbe  felon,  notice  ia  given  to 
the  purchaser  by  the  ri|^   owner, 
that  the  goods  are  his  property,  not- 
withstanding which  the  purchaser  re- 
sells them  ;  the  right  owner  cannot, 
after  conriction,  recover  from  the  fuit 
purchaser,  because  the  sale  in  market 
overt  protected  the  goods  until  con- 
viction, and  therefore  the  Svat  par- 
chaser  was  at  liberty  to  make  a  re-aale 
during  the  protection,  and  was  not 
bound    to    keep    possession  of  the 
goods,  when  it  was  doolitfrd  whether 
the  felon  would,  or  would  not,  be 
convicted :  but,  unquestionably,  if  the 
re*sa]e  had  been  made  aftBr  tiie  pro* 
teetion   had   ceased,    an   noticn  of 
trover  might  have  been  malBtadBed 
againatthe  fiiat  prrhaaer.  (^mrwoed 
▼.  Smiikt  2T.  R.  755  ;  FmiMetaim^ 
hough  T.  Johmtom,    8  TaunL  238  ; 
and  see  tiie  fourth  volnme  of  theae 
commentaries,  p.  3S3.    See,  alao,  the 
neat  note  but  one,  aii/iw,  andllieiiir- 
ther  reference  there  given.) 
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held  on  the  special  days  provided  for  particular  towns  by 
charter  or  prescription ;  but  in  London  every  day,  except 
Sunday,  is  market  day(e).  The  market  place,  or  spot  of 
ground  set  apart  by  custom  for  the  sale  of  particular  goods, 
is  also  in  the  country  the  only  market  overt  (/) ;  but  in 
London  every  shop  in  which  goods  are  exposed  publicly  ta 
sale,  is  market  overt,  for  such  things  only  as  the  owner  pro- 
fesses to  trade  in  (g).  But  if  my  goods  are  stolen  from  me, 
and  sold,  out  of  maiket  overt,  my  property  is  not  altered, 
and  I  may  take  them  wherever  I  find  them.  And  it  is  Pawnbrokers. 
expressly  provided  by  statute  1  Jac.  L  c.21,  that  the  sale 
of  any  goods  wrongfully  (16)  taken,  to  any  pawnbroker  in 
London,  or  within  two  miles  thereof,  shall  not  alter  the 
property :  for  this,  being  usually  a  clandestine  trade,  is 
therefore  made  an  exception  to  the  general  rule.  And,  even 
in  market  overt,  if  the  goods  be  the  property  of  the  king, 
such  sale  (though  regular  in  all  other  respects)  *will  in  no  I  *  ^^  ] 
case  bind  him;  though  it  binds  infants,  feme-coverts,  idiots,  JjJ^JJ*  £j^®' 
or  lunatics,  and  men  beyond  sea  or  in  prison ;  or  if  the 
goods  be  stolen  from  a  common  pei-son,  and  then  taken  by 
the  king's  officer  from  the  felon,  and  sold  in  open  market; 
still,  if  the  owner  has  used  due  diligence  in  prosecuting 
the  thief  to  conviction,  he  loses  not  his  property  in  the 
goods(A)(17).  So  likewise,  if  the  buyer  knoweth  the  pro- 
perty not  to  be  in  the  seller;  or  there  be  any  other  fraud  in 
the  transaction;  if  he  knoweth  the  seller  to  be  an  infant,  or 
feme-covert  not  usually  trading  for  herself  (18);  if  the  sale 


(e)  Cro.  Jac.  68. 
(/)  Godb.  131. 


(16)  Bmt,  it  leems,  the  ''  wrongful 
taking*'  must  be  felonious,  not  merely 
firnodalent ;  for,  in  Parker  y.Pmiriek, 
(5  T.  R.  175,)  it  WM  held,  tiwt  if 
goods  be  obtained  from  A.  by  fraud, 
and  pawned  to  B.,  without  notice, 
and  A.  proeecute  the  offonder  to  con- 
Tiction,  and  get  possession  of  the 
goods,  B.  may  maintain  trover  for 
them. 

(17)  To  enooufage  the  prosecution 
of  offenders,  it  is  enacted,  by  the  57th 
section  of  the  statute  of  7  &  8  Geo.  lY. 
c.  29,  that  the  owner  of  stolen  pro- 


(^)  5  Rep.  83 ;  12  Mod.  521. 
(A)  Bacon's  Use  of  the  Law,  158. 


perty,  prosecuting  the  thief  or  receiver 
to  conviction,  shall  have  lestitutioa  of 
his  property ;  with  an  exception  as  to 
securities,  or  negotiate  instruments, 
which  hava  been  transferred  bondjldw, 
for  a  just  and  vafaiable  conddeimtion, 
widiout  any  notice,  or  without  any 
reasonable  cause  to  suspect  that  the 
same  had  by  any  felony  or  misde* 
meanor  been  stolen,  taken,  obtained, 
or  converted.  See  the  first  note  to 
p.  449,  and  the  neit  paragraph  of  the 
text. 
(18)  A /ame  coMT^s  is  not  under  a 
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be  not  origiBally  and  wholly  made  in  the  fair  or  market,  or 
not  at  the  usual  hours ;  the  owner's  property  is  not  bound 
thereby  (f).  If  a  man  buys  his  own  goods  in  a  fair  or  mar- 
kety  the  contract  of  sale  shall  not  bind  him,  so  that  he  shall 
render  the  price :  unless  the  property  had  been  pieriously 
altered  by  a  former  sale  (A).  And,  notwithstanding  any 
number  of  intervening  sales,  if  the  original  vendor,  who 
sold  without  having  the  property,  comes  again  into  posses* 
sion  of  the  goods,  the  original  owner  may  take  them,  when 
found  in  his  hands  who  was  guilty  of  the  first  breach  of 
justice(/).  By  which  wise  regulations  the  common  law  has 
secured  the  right  of  the  proprietor  in  personal  chattels  from 
being  devested,  so  far  as  was  consistent  with  that  other 
necessary  policy,  that  purchasors  bon&fide^  in  a  lair,  open, 
and  regular  manner,  should  not  be  afterwards  put  to  diffi- 
culties by  reason  of  the  previous  knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels,  in  which 
the  property  is  not  easily  altered  by  sale,  without  the  ex- 
press consent  of  the  owner,  and  those  are  horses  (jr).  For 
a  purchasor  gains  no  property  in  a  horse  that  has  been 
stolen,  unless  it  be  bought  in  a  fair  or  market  overt,  accord- 
ing to  the  directions  of  the  statutes  2  P.  &  M.  c.  7,  and  31 
Eliz.  c.  12(19).  By  which  it  is  enacted,  that  the  horse 
shall  be  openly  exposed,  in  the  time  of  such  fair  or  market, 
for  one  whole  hour  together,  between  ten  in  the  morning 


(0  2  Inst.  713,  714. 
\k)  Perk.  8. 93. 


(0  2  Inst.  713. 
(m)  Ibid.  719. 


total  disability  to  contract;  (Stephen- 
9tm  Y.  Hordyf  3  Wils.  390 ;)  by  her 
hnsbaod's  permisrion  she  may  engage 
in  trade,  and  his  tadt  assent  may 
render  any  sale  or  agreement  entered 
into  by  her,  obligatory  upon  him. 
(Bottfyer  y.  Peaief  2  Freem.  215.)  A 
husband  may  be  condnded  by  the 
receipt  of  his  wife,  when  he  has  been 
in  the  habit  of  permitting  her  to 
pay  and  receiYO  money,  (Seaborne  r, 
BiaeMon,  2  Freem.  178,)  or  by  her 
admission  of  demands  in  respect  of  a 
business  whichshe  hasbeenin  the  habit 
of  condacting  whencYcr  her  husband 
was  absent:    (CliJB^d  y.  Bmriimt  1 


Bingh.  200  \8,C.%  Moore,  16:)  for, 
eifeme  ewerte  may  be  the  attorney  of 
her  husband.  (Cr^ker  y.  Pmrreit,  2 
Freem.  19.)  But,  unless  there  is  dis- 
tinct CYidenoe  of  tfaehnsband'saaaentts 
his  wife's  canTing  on  Inunness  imt  her 
separate  use,  the  profits  bdong  to  the 
husband,  and  whatOYer  she  purchases 
therewith  must  equally  belong  to  him. 
{Lampkir  y.  Creed,  8  Vee.  599.) 

(19)  "Hie  5th  section  of  this  statute 
of  EUs.,  which  enacted,  that  aU  acces- 
sories to  horse-stealing  should  be  de> 
priYcd  of  the  benefitof  clergy,  has  been 
repealedbytheactof  7&8Geo.  IV. 
c.  27. 
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ftnd  sunset,  in  the  public  place  used  for  such  sales,  and  not 
in  any  private  yard  or  stable ;  and  afterwards  brought  by 
both  the  vendor  and  vendee  to  the  book-keeper  of  such  fair 
or  market:  that  toll  be  paid,  if  any  *be  due;  and  if  not,  [  *451  ] 
one  penny  to  the  book-keeper,  who  shall  enter  down  the 
price,  colour,  and  marks  of  the  horse,  with  the  names,  addi- 
tions, and  abode  of  the  vendee  and  vendor ;  the  latter  being 
properly  attested.  Nor  shall  such  sale  take  away  the  pro- 
perty of  the  owner,  if  within  six  months  after  the  horse  is 
stolen  he  puts  in  his  claim  before  some  magistrate,  where 
the  horse  shall  be  found;  and,  within  forty  days  more, 
proves  such  his  property  by  the  oath  of  two  witnesses,  and 
tenders  to  the  person  in  possession  such  price  as  he  bond 
fide  paid  for  him  in  market  overt.  But,  in  case  any  one  of 
the  points  before  mentioned  be  not  observed,  such  sale  is 
utterly  void ;  and  the  owner  shall  not  lose  his  property,  but 
at  any  distance  of  time  may  seize  or  bring  an  action  for  his 
horse,  wherever  he  happens  to  find  him. 

By  the  civil  law(n)  an  implied  warranty  was  annexed  to  Asto  wamatf 
every  sale,  in  respect  to  the  title  of  the  vendor ;  and  so  too  title  to'the 


in  our  law,  a  purchaser  of  goods  and  chattels  may  have  a 
satisfaction  from  the  seller,  if  be  sells  them  as  his  own  and 
the  title  proves  deficient,  without  any  express  warranty  for 
that  purpose  (o).  But  with  regard  to  the  goodness  of  the 
wares  so  purchased,  the  vendor  is  not  bound  to  answer: 
unless  he  expressly  warrants  them  to  be  sound  and 
good  {p)  (20),  or  unless  he  knew  them  to  be  otherwise  and 

(»)  Ff.  21,  2,  1.  [Vol.  III.  p.  165.] 

(o)  Cro.  Jac.  474 ;  1  RoU.  Abr.  90.         {p)  F.  N.  B.  94. 


goods,  and  of 
tnelr  quality. 


(20)  Id  the  case  ijiJoneaY,  Bright, 
(decided  in  the  court  of  Common 
Pleas  in  Easter  Term,  1829,)^  the 
plaintiff,  a  ship-owner,  sued  the  de- 
fendant, a  mannfoctnier  of  copper, 
on  an  implied  warranty,  on  a  sale  of 
eopper  for  sheathing  the  plaintiff's 
Tessel,  that  the  copper  was  reason- 
ably fit  and  proper  for  the  purpose  for 
which  it  was  sold.  It  appeared  by 
the  eridmice,  that,  in  consequence  of 
some  improper  treatment  in  the  manu- 
facture, by  which  the  copper  had  im- 
bibed too  great  a  portion  of  oxygen, 

TOL.    II. 


its  decay  was  materially  accelerated,  it 
being  thereby  rendered  less  capable  of 
resisting  the  action  of  the  salt  water. 
Best,  C.  J.,  left  it  to  the  jury  to  say, 
whether  the  decay  of  the  sheathing 
were  produced  by  intrinsic  or  eztrinsie 
causes.  The  jury  found  that  its  decay 
arose  from  some  inirintie  defect  in  the 
quality.  The  court,  after  argument  in 
bamcy  held  the  defendant  Uable,  and 
said,  that  a  person  who  sells  goods, 
nuan^actured  by  hinu€\f,  knowing  the 
purpose  for  which  they  are  to  be  used 
by  the  purchaser,  impliedly  warrants 

X    X 
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hath  used  any  art  to  disguise  them  (9),  or  unless  tfaey  tare 
out  to  be  different  from  what  he  represented  them  to  the 
buyer  (21). 

(q)  2  RoU.  Rep.  5, 


that  they  sro  reasonably  fit  and  proper 
for  that  purpoae,  and  is  answerable  for 
latent  defects,  inasmach  as,  being  the 
maker,  he  has  the  means  of  ascertain- 
ing and  of  guarding  against  those  de- 
fects, whereas  the  purchaser  mvst  ne- 
cessarily be  altogether  ignorant  of 
them.  (The  case  is  now  reported,  in 
5  Bingh.  533—550.) 

(21)  Mr.  Christian  obsenres,  that 
**  the  following  distinctions  seem  pe> 
enliarly  referaUe  to  the  sale  d  horses. 
If  the  purchaser  gives  what  is  called 
a  sotttuf  price,  that  is,  such  as  from 
the  appearance  and  nature  of  the  horse 
would  be  a  foir  and  full  price  for  it,  if 
it  were  in  fact  free  from  blemish  and 
rice,  and  he  afterwards  dis^rers  it  to 
be  unsound  or  ricious,  and  returns  it 
in  a  reasonable  time,  he  may  recover 
back  the  price  he  has  paid,  in  an  action 
gainst  the  seller  for  so  much  money 
had  and  received  to  his  use,  provided 
he  can  prove  the  seller  knew  of  the 
unsoundness  or  rice  at  the  time  of  the 
sale;  for  the  concealment  of  such  a 
material  drcumstance  is  a  fraud,  which 
vacates  the  contract. 

<*  But  if  a  horse  is  sold  with  an  exr 
press  warranty  by  the  seller  that  it  is 
sound  and  free  from  rice,  the  buyer 
may  maintain  an  action  upon  this 
warranty  or  special  contract  without 
returning  the  horse  to  the  seller,  or 
without  even  giringhim  notice  of  the 
unsoundness  or  viciousness  of  the 
horse;  yet  it  will  raise  a  prejudice 
against  the  buyer's  eridence,  if  he  does 
not  give  notice  within  a  reasonable 
time  that  he  has  reason  to  be  dissatis- 
fied with  his  bargain.    (H.  Bl.  17.) 

**  The  warranty  cannot  be  tried  in  a 
general  action  of  astumpnt  to  recover 
back  the  price  of  the  horse.  (Cowp. 
519.)  In  a  warranty  it  is  not  necessary 
to  show  that  the  seller  knew  of  the 


horse's  imperfectSons  «ft  tiie 
the  sale." 

[That  a  warranty  does  not  Innd  is 
respect  of  patent  and  obrioua  defiectSt 
was  held  in  Dyer  v.  Hargrwoe^  (10 
Ves.  597,)  m  GrtaU  v.  Ifwi/,  (Cooper, 
177,)  and  in  PeiO^  v.  J^iffwiw  (3T. 
R.  54.)  However,  in  ITailv.  SNibt. 
(1  Mad.  81,)  Sir  Thomas  Phmcr,  T. 
C.  declared,  that  any  misrepresenta- 
tion, whether  of  a  foot  latent  or  jMfta/. 
might  be  suooessfnlly  iii)ged  in  op> 
position  to  a  demand  of  wgttdSc  per- 
formance, unless  the  purchaser  ac- 
tually knew  how  the  fact  really  stood. 
(ifa#yef  son  v.  ITrt^A/,  7  Bingh.  60S ; 
8.  C.  5  Moore  &  P.  606.)  The 
dicta  maj  periiaps  be  reconciled,  bj 
taking  this  distinction :  a  party  who 
had  the  fUl  means  of  detecting  the 
misrepresentation,  and 
th^  truth,  has  no  right  to 
uidess  s<»ne  illegal  means  have  been 
resorted  to  for  the  purpose  of  throw- 
ing him  off  his  guard.  But  it  seems 
not  sufficient  to  ezdnde  a  parchaser 
from  the  benefit  of  a  warranty,  that 
a  defect  should  be  obvioua  to  the 
generality  of  obsenrarse  than  as  to 
the  exaaople  put  in  BsyJ^  v.  Jferri/; 
(Cro.  Jac.  387,)  and  alluded  to  ia 
DyerY.  Hargrove^  (before  cited,)  of  a 
one-eyed  horse,  sold  widi  a  vrairanty 
that  he  has  both  eyes  perfect,  this 
would  be  a  tolerably  strong  instance 
of  a  patent  defect ;  yetif  thepnrcfaaaer 
were  a  blind  man,  sudi  a  wBrraaty 
given  to  him  would,  according  to  the 
year-books,  not  be  binding.  (See  3 
Stark.  26,  n.)  If  a  buyer  asks  for  a 
carriage  horse,  or  a  horse  to  earry  a 
female,  or  a  timid  or  infirm  rider,  he 
who  knows  the  qualities  of  tilie  animal, 
and  sells,  undertakes,  on  every  prin- 
ciple of  honesty,  that  it  is  fit  for  the 
purpose  indicated.    The  selling,  upcm 
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2.  Bailment,  iirom  the  Fiteoch  baiUer  (22),  to  deliver,  is  ^^^^^^Sf  ^e 
delivery  of  goods  in  trust,  upon  a  contract  expressed  or  im*- 
plied,  that  the  trust  shall  be  CaithfuUy  executed  on  the  part 
pf  the  bailee  (23).  As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  bailed,  to  a  tailor  to  make  a  suit  of  clothes,  he  has  it 
upon  an  implied  contract,  to  render  it  again  when  made  (24), 


«  4eiiMiid  fer  a  kome  mth  ptrtunJlw 
qiuUtiM,  M«»  ^ffiwMiHoii  tiMlhepo«« 
MfMBtboie  qualities.  {JwMr^Brifkif 
6  Bingli.  $44 «  ^.  C.  3  M.  &  P*  155.) 
[Tkia  is  prindpatty  extracted  firoBn 
2  Uovenden'e  Notes  to  VMey  jw.'« 
Reports,  238.~£o*] 

(22)  CoQtracto  <sf  bwlvieBt  are  di- 
nib^  into  fererai  speQlee»  b9t  tbe 
Vkeneh  verb  <*M]kr''  is  appilifd,  ui 
tibat  laagMfe*  to  one  only  of  tihose 
apeeies  nanely,  Mf^tfif  ^o  4»nf .  (See 
Diet,  de  PAoademie.) 

(23)  Tbis  is  tbe  ^mtion  of  vM 
our  law  deems  ajirqper  baUiaeiit ;  but, 
goods  may  be  legally  in  tlie  bands  of 
the  possessor,  upon  trust  to  be  ie»de-> 
liveredr  in  conseqnenfie  of  some  dis- 
tuMt,  coQateraleoBtnbot ;  or  by  fiodiAg 
•neb  goods;  and  tMs  possession  i» 
tsnned  ts^mytsr  bailment.  (Jones's 
LawofBailm.  117.) 

(24)  Provided  be  has  a  just  sstisfse* 
tion  for  bis  labour  tendered  to  him* 
(^aUgman  t.  AUen,  Qm.  Car.  272.) 
But,  whether  a  certain  stipulated  sum 
is  fixed,  by  express  sgreement,  at  tbe 
time  of  the  ddiTory  of  a  chattel  to  a 
woriimaB,  as  tbe  price  or  reward  which 
lie  is  to  receive  for  bestowing  his  la- 
boor  thereon;  or  whether  his  claim 
4lcpsads  npon  an  implied  contract, 
that  he  shonld  be  paid  a  reasonable 
{irice  or  snm  ;  it  seems  now  settUd« 
that  his  lie»Bnd  right  of  retainer  vntil 
lie  reeeiTes  jnst  satisfsction,  exists 
^qnally  in  both  cases.  (  Ctos  ▼•  Wmi" 
Mere,  5  Man.  &  6eL  104.)  No  donbt, 
m  person  who,  by  the  nsage  of  trade, 
lias  a  iUn  on  goods  in  his  hands,  for 
srork  performed  «pon  them,  end  fur- 
ther (aa  the  nsaosin  some  cases  is)i6r 
work  upon  other  ^oods  not  then  in  his 


possession,  (they  having  been  deliver- 
ed over,)  may>  by substictntiog  a  special 
contract  for  the  implied  one,  part 
pith  the  iU»  which  the  implied  eon* 
^fact  would  have  given  him :  he  may 
stipnlajte  for  sueh  a  particular  nMe  of 
payment  ss  would  be  apparentlyinoon* 
Sisteiit  with  a  right  to  detain  the  pos- 
sessiofi.  (QtweU  v.  Simp^mt  1<>  Ves. 
279^  3ut,  though  in  cases  of  such 
9n.  express  antecedent  oontmet,  no 
Umh  inconsistent  therewith,  can  arise 
put  of  aA  Implied  contract ;  (^SUventom 
V.  BMelodk,  I  Man.  Sc  Sel.  $43 ;) 
still,  the  convenience  of  commeroeand 
natural  jikstice  are  on  the  dbde  of  A'cnt« 
and  therefore  courts  lean  thM  vay  s 
1ft.  where  there  is  an  ezpness  coo^ 
tract  to  that  effect ;  2ndlyy  where  it 
U  implied  from  the  usage  of  tjrade ;  or 
3rdly,  from  the  manner  of  deeling  be- 
tween the  parties;  or  4(lily,  where 
the  <daimant  of  the  ^isii,  baa  acted  aa 
a  fiictor.  (Gresn  v.  ^ersMT,  4  Burr. 
2221 ;  Kirikam  v.  8Aawcru9$,  6  T. 
B.  18.)  In  HaugMim  v.  Hatthewt, 
(3  Bos.  &  PnU.  494,)  it  wss  judicially 
observed,  there  are  two  species  of  lienM 
known  to  the  law — namely,  particu- 
lar/t«fis,  and  general /isfis.  Particular 
lieiu  arise  where  persons  claim  a  right 
to  retain  goods  in  respect  of  labour 
or  money  expended  upon  them ;  and 
these  'istit  are  favonred  in  law.  Gene- 
ral  iiena  are  claimed  in  respect  of  a 
general  balance  of  account ;  and  these 
are  founded  in  custom  only,  and  are, 
therefore,  to  be  taken  strictly.  If,  in 
any  particular  case,  a  custom,  estab- 
lishing a  general  lim  be  made  out,  it 
may  prevail,  as  it  did  in  JESdr  parte 
Dt9ze,  (1  Atk.  229,)  but,  (fit  was  add- 
ed,) there  is  no  anthority  for  the  p«si- 
X  x2 
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and  that  in  a  workmanly  inanner(r).  If  money  or  goods  be 
delivered  to  a  common  carrier,  to  convey  from  Oxford  to 
London,  he  is  under  a  contract  in  law  to  pay,  or  carry,  them 
to  the  person  appointed  («)  (25),     If  a  horse  or  other  goods, 


(r)  1  Vera.  268. 


(«)  12  Mod.  482. 


tion,  that  a  factor  may  retain  goods 
in  his  hands  in  respect  of  aH  debts 
whatsoever,  whether  connected  with 
his  employment  as  factor  or  not ;  and 
there  is  a  rule  of  law  which  appears 
to  be  decisive  of  the  contrary,  namely, 
that  nothing  can  fall  within  the  cus- 
tom of  trade  bat  what  concerns  trade : 
from  which  it  should  seem  to  follow, 
that  eoilaterml  money  obligations  are 
not  within  the  custom  which  antfao- 
lises  a  factor  to  retain  for  a  general 
balance  dne  to  him.  The  decisions 
npon  questions  of  this  Idnd  have,  in 
many  cases,  been  principally  founded 
upon  evidence  given  of  the  usage  of 
the  particular  trade  in  respect  of  which 
they  arose;  and  that  such  evidence 
has  by  no  means  been  uniform,  see 
Orem  v.  Farmer^  (4  Burr.  2222,)  and 
OUve  T.  Smiik.  (5  Taunt.  60.)  In 
Waiter  v.  INreA,  (6  T.  R.  262,)  the 
general  rule  of  law,  that  a  factor  has 
a  lien  on  the  goods  deposited  with  him 
for  the  general  balance  due  to  him, 
from  the  depositor,  was  not  disputed ; 
•but  it  was  held  in  that  case,  as  the 
goods  there  in  question  were  deposited 
^or  a  particular  purpose,  and  the  factor 
Teoeived  them  on  those  terms,  the 
right  of  Hen  was  waved.  The  statutes 
•t>f  4  <3eo.  IV.  c.  83,  and  of  6  Geo. 
'IV.  c.  94,  secure  to  the  consignees  of 
goods  for  sale  a  lien  diereon,  for  any 
advances  made  to,  or  for  the  use  of 
the  consignors,  whether  such  con- 
signors be,  or  be  not,  the  true  owners 
of  the  goods;  provided  the  consignees 
had  not,  at  the  time  of  making  such 
adTances,  notice  that  the  goods  were 
not  the  property  of  the  consignors: 
and  the  consignees  may  ple<^e  the 
goods,  but  the  pledgees  will  acquire 
DO  further  right  or  interest  in  the  said 


goods  than  the  consignees,  or  agents, 
at  the  time  of  making  the  pledge, 
could  have  enforced ;  suid  the  trae 
owner  of  the  goods  may  recovei  them 
from  the  consignees,  or  from  sbt 
third  person  with  whom  tbey  have 
been  pledged,  upon  re-paymeDtof  sack 
advances  as  aforesaid. 

(25)  A  common  carrier,  by  ihe 
nature  of  his  contract,  is  liable  to  an- 
swer for  any  negligenGe ;  and,  by  the 
common  law,  incurs  a  ftirther  degree 
of  responsibility ;  he  is  liable  for  every 
accident,  except  by  the  act  of  God,  or 
the  king's  enemies.  By  the  act  of  God, 
is  here  understood  such  act  as  eouU 
not  happen  by  the  intervention  of  aun. 
as  storms,  lightning,  and  tempests. 
(Fitrward  v.  Pihard,  1  T.  R.  33.)  la 
an  action  of  aummpiii  against  a  ear- 
rier,  evidence  to  prove  negiigenoe  it 
admissible ;  and  a  gross  neglect  will 
defeat  the  usual  notice  given  by  car- 
riers for  the  purpose  of  limiting  their 
responsibility.  (SnUtk  v.  ^ome,  9 
Taunt.  146  ;  8.C.2  Moore,  18 ;  Ger- 
mettr.  JTWan,  A  Bam.  &  Aid.  60; 
SleaiY.  Faggt  Ibid.  348 ;  Di#v.  Bmdi. 
3  Brod.  &  Bing.  179 ;  8.C.6  Mooie, 
469  ;  Beeh  v.  BtHme,  16  East,  247 ; 
Bodenham  v.  BenneUf  4  Price,  33.) 
The  lien  of  a  common  carrier  for  hb 
general  balance  is  certainly  not  fmmd- 
ed  in  common  law:  and  though  the 
court  of  King's  Bench,  in  BmJ^/brik 
V.  Hadfield,  (6  East,  525, 529,)  didnot 
deny  that,  if  a  general  usage  to  that 
effect  in  favour  of  carriers  were  snii- 
ciently  proved,  the  court  nught  fed 
bound  to  support  it;  still  it  was 
held  that  the  evidence  in  support  of 
such  usage  must  be  very  dear  and 
satisfactory,  and  that  the  daim  was 
by  no  means  one  to  be  &vo«red. 
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be  delivered  to  an  inn-keeper  or  his  servants,  he  is  bound 
to  keep  *them  safely,  and  restore  them  when  his  guest  [ 
leaves  the  house  (^)  (26).  If  a  man  takes  in  a  horse,  or  other 
cattle,  to  graze  and  depasture  in  his  grounds,  which  the  law 
calls  agistment^  he  takes  them  upon  an  implied  contract  to 
return  them  on  demand  to  the  owner  («)  (27).  If  a  pawn- 
broker receives  plate  or  jewels  as  a  pledge,  or  security,  for 
the  re-payment  of  money  lent  thereon  at  a  day  certain,  he 
has  them  upon  an  express  contract  or  condition  to  restore 
them,  if  the  pledgor  performs  his  part  by  redeeming  them  in 
due  time  (to):  for  the  due  execution  of  which  contract  many 
useful  regulations  are  made  by  statute  30  Geo.  11.  c.  24  (28). 
And  so,  if  a  landlord  distrains  goods  for  rent,  or  a  parish 
oflScer  for  taxes,  these  for  a  time  are  only  a  pledge  in  the 
hands  of  the  distrainors,  and  they  are  bound,  by  an  implied 
contract  in  law,  to  restore  them  on  payment  of  the  debt, 
duty,  and  expenses,  before  the  time  of  sale ;  or,  when  sold, 
to  render  back  the  overplus (29).  If  a  friend  delivers  any 
thing  to  his  friend  to  keep  for  him,  the  receiver  is  bound  to 
restore  it  on  demand :  and  it  was  formerly  held,  that,  in  the 
mean  time,  he  was  answerable  for  any  damage  or  loss  it 
might  sustain,  whether  by  accident  or  otherwise  (j;);  unless 
be  expressly  undertook  (^)  to  keep  it  only  with  the  same  care 


(0  Cn>.  Eli2.  622. 
(u)  Cro.  Car.  271. 
(v)  Cro.  Jac.  245  ;  YeW.  178. 


{x)  Co.  Litt.  89. 
(y)  4  Rep.  84. 
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(26)  He  may  retain  the  horse,  till 
payment  haa  been  made  for  what  the 
horse  has  eaten.  (HoMwoht.  Waller, 
1  RoUe*8  Rep.  449.) 

(27)  And  he  cannot  retain  them  tiU 
payment ;  innkeepers  and  common  car- 
riers are  compelled  to  reoeire  guests, 
and  to  convey  goods ;  bntthe  law  does 
not  oblige  any  one  to  take  cattle  into 
pastore ;  consequently,  whoeTer  does 
so,  without  a  special  agreement,  gives 
credit  to  the  person  of  the  owner.  (JRa- 
eon'BAhr.  Bmbnenif  C.) 

(28)  These  r^pilations,  with  many 
additional  ones,  are  consolidated  in  the 
sUtnte  of  39  &  40  Geo.  III.  c.  99. 

(29)  Distresses  being  in  the  nature 
of  pledges,  and  giving  no  property  in 


the  thing  distrained,  {Moret  v.  Ckm^ 
kam,  Owen,  124,)  they  oftentimes 
proved  of  little  benefit,  under  the  old 
law,  towards  hastening  payment ;  for 
remedy  whereof  it  was  enacted  by  the 
statute  of  2W.  &  M.  sess.  1,  c.  5,  that, 
if  the  owner  of  goods  and  chattels 
which  have  been  distrained  for  rent, 
shaU  not,  within  five  days  next  after 
such  distress  taken,  and  notice  thereof 
(with  the  cause  of  such  taking,)  left 
on  the  most  notorious  place  on  the 
premises  charged  with  the  rent  dis- 
trained for,  replevy  the  same ;  the 
said  goods  and  chattels  may  be  ap- 
praised and  sold,  in  the  manner  by 
the  act  directed. 
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as  his  own  goods,  and  then  he  should  not  be  answerftble  for 
theft  or  other  accidents.  But  now  the  law  seems  to  be  set* 
tled(z),  that  snch  a  genentl  bailment  will  not  charge  the 
bailee  with  any  loss,  unless  it  happens  by  grosa  neglect, 
which  is  an  evidence  of  fraud  :^  but,  if  he  undertakes  spe- 
cially to  keep  the  goods  safely  and  securely,  he  is  bound  to 
take  the  same  care  of  them,  as  a  prudent  man  would  take 
of  his  own  (a)  (30). 

In  all  these  instances  there  is  a  speoial  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
to  hl^'l^i^d^^y  possession.  It  is  not  an  absolute  propeHy,  because  of  his 
!^\n^?h'^8e^'^  ^contract  for  restitution ;  the  bailor  having  still  left  in  him 
i^ure^them.^  ^'  the  right  to  a  chose  in  action,  grounded  upon  such  contract 
[  *  453  ]  Andy  on  account  of  this  qualified  property  of  the  bailee,  he 
may  (as  well  as  the  bailor)  maintain  an  action  againat  such 
as  injure  or  take  away  these  chattels.  The  tailor,  the  car- 
rier, the  inn*keeper,  the  agisting  fanner,  the  pawnbroker, 
the  distreinor,  and  the  general  bailee,  may  all  of  them  yin- 
dicate,  in  their  own  right,  this  their  possessory  interest, 
against  any  stranger  or  third  person  (ft).  For,  being  re- 
sponsible to  the  bailor,  if  the  goods  are  lost  or  damaged  by 
his  wilful  default  or  gross  negligence,  or  if  he  do  not  deliver 
up  the  chattels  on  lawful  demand,  it  is,  therefore,  reasonable 
that  be  should  have  a  right  of  action  against  all  other  per- 
sons who  may  have  purloined  or  injured  them ;  that  he  may 
always  be  ready  to  answer  the  call  of  the  bailor  (31). 


(z)  Lord  Raym.  909  ;  12  Mod.  487. 

(a)  By  the  laws  of  Sweden,  tlie  de« 
pontary  or  bailee  of  goods  Is  noC 
boand  to  restitiitkm,  in  caie  of  aoct- 
dent  by  fire  or  theft :  provided  hii  own 


goods  perished  in  the  same 

"/nm  MMi  nutTM,*'  says  SteindKMk« 


M 


"  rMmf."    {D9jmM  Smtm.  L  2,  e.  5.) 
(6)  13  Rep.  69. 


(30)  The  notion  that  an  aooeptanoa 
to  keep,  and  a  special  aoceptviee  to 
keep  Bqfeljf,  are  one  and  the  same  ecm- 
tract,  was  denied  by  the  whole  court 
in  Coffffi  T.  Bernard,  (2  Lord  Raym. 
913,)  and  in  the  same  case,  as  weHaa 
in  Jones's  Law  of  Bailment  (pp.  42  & 
120,)  it  is  laid  down  that,  a  friendly 
depositary,  under  an  acceptance  geno« 
rally,  is  responsible  only  for  gross  ne* 
gleet  i  and  not  even  for  that,  if  his 
character  was  previously  known  to  the 


d^MMitor,  and  he  takes  no  bettsn 


«« 


of  his  own  goodsi  which  are  «l  tte 
sme  time  also  spoikd  or  < 

(31)  Mr.  Christian 
kamed  judge  has  elsssed 
nately   togeth^ 
ments»  ^imaSmn^*  ik 

legal  cohieqnsneesi    In 

^[ifre  A  kao#ledge  ef  At 

and  nice  ^Bslinetioiis  19UA  thefanr  ef 

bailaMnta  oomprdiende,  the  stedsat 

should  peruse  Lord  Halt's  jadgasent 


ORAMT,   AVD  COHTBACT. 


453 


3.  Hiring  and  berrcmng  are  also  coatracts  by  which  a  Hiring  or  bor- 
qualified  property  may  be  transferred  to  the  hirer  or  bor*  ^^  ^* 
rower :  in  which  there  is  only  this  difference,  that  hiring  is 
always  for  a  price,  a  stipend,  or  additional  recompence; 
borrowing  is  merely  gratuitous*  But,  the  law  in  both  cases 
ia  the  same  (32).  They  are  both  contracts,  whereby  the 
possession  and  a  transient  property  is  transferred  for  a  par- 
ticular time  or  use^  on  condition  to  restore  the  goods  so 
hired  or  borrowed,  as  soon  as  the  time  is  expired  or  use 
performed ;  together  with  the  price  or  stipend  (in  case  of 
hiring)  either  expressly  agreed  on  by  the  parties,  or  left  to 
be  implied  by  law,  according  to  the  value  of  the  service. 
By  this  mutual  contract,  the  hirer  or  borrower  gains  a  tem^ 
porary  property  in  the  thing  hired,  accompanied  with  an 
implied  condition  to  use  it  with  moderation,  and  sot  abuse 
it  (33);  and  the  owner  or  lender  retains  a  reversionary  int&» 


in  the  report  of  Co§g$  ▼.  Btfnord^  in 
Lord  Raym.  909 ;  and  afterwards  Sir 
William  Jones's  Elssay  on  the  Law  of 
Bailments. 

''  Sir  WiBiam  Jobm  divides  neglect 
iaio  three  kinds,  whioh  he  thas  de« 
fines: 

'' '  Ordinary  neglect  is  the  omission 
of  that  care,  which  every  man  of  com- 
mon pradence,  and  capable  of  govern- 
ing a  family*  takes  of  his  own  eon- 
cems. 

"  '  Gross  neglect  is  the  want  of 
that  care,  which  every  man  of  common 
flCBse,  how  inattentive  soever,  takes 
of  his  own  property. 

«  '  Slight  neglect  is  the  omission  of 
that  diligence,  which  very  circnm- 
apeet  and  thonghtfol  persona  use  in 
aecniiag  their  own  goods  and  chat- 
tell.'  '» 

(32)  Mr.  Chxifltian  intimates,  that 
*'  the  learned  commentator  has  here 
followed  Lord  Holt,  who  has  treated 
m  €wmm»daium  and  a  toeuOo  withonl 
distiBOtton.  (Lord  Raym.  916.)  But 
this  aeema  to  be  properly  correetad  by 
Sir  W.  Jones,  85  ;  who  concludes, 
that  the  hirer  of  a  thing  is  answerable 
only  for  ordinary  neglect ;  but  that 


a  gratuitons  borrower  is  responsible 
even  for  slight  negligence.  (lb.  120.)" 
(33)  In  the  second  dialogue  between 
the  Doctor  and  Student,  chap.  38,  this 
subject  is  discussed ;  and  it  is  theri 
laid  down,  that,  if  a  man  lend  anotiMr 
a  horse,  which  loan  is  properly  called 
a  eommodatum,  if  the  horse  perish  by 
any  accident  which  could  not  reasona- 
bly be  foreseen  and  provided  againat* 
the  lender  moat  bear  the  loas ;  but,  if 
the  casuality  occur  through  the  care- 
lessness of  the  borrower,  he  must 
answer  for  his  negligence.  And  it  is 
added,  a  man  may  have  of  another^  by 
way  of  loan,  money,  com,  wine,  and 
such  other  things  which  cannot  be 
specifically  re-delivered,  if  theborrower 
makes  use  of  them,  but  their  value 
must  be  restored.  And,  as  such  things 
may  be  used  by  the  borrower  et  Mt 
oMm,  if  they  perishit  is  at  his  jeopardy  x 
but  such  borrowed  articles  as  are  to  be 
re-delivered,  the  borrower  must  not  use 
or  occupy,  except  in  sueh  manner  ia 
they  were  borrowed  for :  and  if,  in 
that  occupation  they  perish,  without 
his  default,  he  will  not  be  responsible} 
though,  if  such  things  be  oeoupied 
otherwise  than  according  Co  the  intent 
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Interest  for  the 
loan  of  money 
!■  expresaly 

8ToembedDy 
lie  canon  law. 
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rest  in  the  same,  and  acquires  a  new  property  in  the  price  or 
reward.  Thus,  if  a  man  hires  or  borrows  a  horse  for  i 
month,  he  has  the  possession  and  a  qualified  property  there- 
in during  that  period;  on  the  expiration  of  which  his  quali- 
fied property  determines,  and  the  owner  becomes  (in  case 
of  hiring)  entitled  also  to  the  price  for  which  the  horse  was 
hired  (c). 

*There  is  one  species  of  this  price  or  reward,  the  mo6t 
usual  of  any,  but  concerning  which  many  good  and  learned 
men  have,  in  former  times,  very  much  perplexed  themselTes 
and  other  people,  by  raising  doubts  about  its  legality  infon 
consdentuB,  That  is,  when  money  is  lent  on  a  contract  to 
receive  not  only  the  principal  sum  again,  but  also  an  id- 
crease  by  way  of  compensation  for  the  use;  which  general! j 
is  called  interest  by  those  who  think  it  lawful,  and  untryf^) 
by  those  who  do  not  so.  For  the  enemies  to  interest  in 
general  make  no  distinction  between  that  and  usury,  hold- 
ing any  increase  of  money  to  be  indefensibly  usurious.  And 
this  they  ground  as  well  on  the  prohibition  of  it  by  the  law 
of  Moses  among  the  Jews,  as  also  upon  what  is  said  to  be 
laid  down  by  Aristotle  (d),  that  money  is  naturally  barren, 
and  to  make  it  breed  money  is  preposterous,  and  a  penrer- 
sion  of  the  end  of  its  institution,  which  was  only  to  serre 
the  purposes  of  exchange,  and  not  of  increase.  Hence, 
the  school  divines  have  branded  the  practice  of  taking  inte- 
rest, as  being  contrary  to  the  divine  law  both  natural  and 
revealed;  and  the  canon  law(e)  has  proscribed  the  taking 
any,  the  least,  increase  for  the  loan  of  money  as  a  mortal 
sin. 

(e)  YeW.  172;  Cro.  Jac.  236.  hath  been  inspected  to  be  epiuiovs. 

(<0  PoUt.  1. 1,  e.  10.    Thii  peaaage        (e)  Decretal,  L  5,  tit.  19. 


of  the  loan,  and  in  auch  occupation 
they  periah,  in  what  wise  aoever  they 
periah,  he  that  borrowed  them  ahaU 
be  charged  therewith  in  law  and  con- 
acience.  Alao,  if  a  man  haTe  gooda  to 
keep,  nnder  a  general  baihnent, 
whether  he  have  or  have  not  any  re- 
oompenoe  for  the  keeping,  he  ahall 
atand  charged  or  not  charged  for  their 
loaa,  aa  default  or  no  default  ahall  be 
in  him  :  but,  if  he  be  abailee  for  hire, 
and,  at  the  time  of  the  delivery,  ex- 


pready  promise  to 
aafiB,  tiien  he  ahall  be  charged  with  ail 
chancea  that  may  fall :  though,  even 
if  he  make  that  promiae,  bat  is  to  have 
notlung  for  the  keeping,  he  is  bovnd 
to  anawer  for  no  casualitira  ezeept 
andiaa  aiiae  in  conaaqnence  of 
own  wilful  default ;  for,  upon  m 
jMc/iMi,  or  naked  promiae,  no  actioii 
Ueth. 
(34)  Vol.  IV.  p.  156, 
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But,  in  answer  to  this,  it  hath  been  observed^  that  the  ai  totiMMonio 
MoBaical  precept  was  clearly  a  political,  and  not  a  moral  lul^ecu" 
precept.  It  only  prohibited  the  Jews  from  taking  usury 
from  their  brethren  the  Jews ;  but  in  express  words  per* 
mitted  them  to  take  it  of  a  stranger  (/) :  which  proves  that 
the  taking  of  moderate  usury,  or  a  reward  for  the  use,  for 
8o  the  word  signifies,  is  not  malum  in  se;  since  it  was 
allowed  where  any  but  an  Israelite  was  concerned.  And  as 
to  the  reason  supposed  to  be  given  by  Aristotle,  and  de- 
duced from  the  natural  barrenness  of  money,  the  same  may 
^ith  equal  force  be  alleged  of  houses,  which  never  breed 
houses;  and  twenty  other  things,  which  nobody  doubts  it 
is  lawful  to  make  profit  of,  by  letting  them  to  hire.  And 
though  money  was  originally  used  only  for  the  purposes  of 
exchange,  yet  the  laws  of  any  state  *may  be  well  justified  [  *465  ] 
in  permitting  it  to  be  turned  to  the  purposes  of  profit,  if  the 
convenience  of  society  (the  great  end  for  which  money  was 
invented)  shall  require  it.  And  that  the  allowance  of  mo- 
derate interest  tends  greatly  to  the  benefit  of  the  public, 
especially  in  a  trading  country,  will  appear  from  that  gene- 
rally acknowledged  principle,  that  commerce  cannot  subsist 
without  mutual  and  extensive  credit.  Unless  money  there- 
fore can  be  borrowed,  trade  cannot  be  carried  on :  and  if 
no  premium  were  allowed  for  the  hire  of  money,  few  per- 
sons would  care  to  lend  it ;  or  at  least  the  ease  of  borrowing 
at  a  short  warning  (which  is  the  life  of  commerce)  would  be 
entirely  at  an  end.  Thus,  in  the  dark  ages  of  monkish  supei^ 
stition  and  civil  tyranny,  when  interest  was  laid  under  a 
total  interdict,  commerce  was  also  at  its  lowest  ebb,  and 
fell  entirely  into  the  hands  of  the  Jews  and  Lombards:  but 
when  men's  minds  began  to  be  more  enlarged,  when  true 
religion  and  real  liberty  revived,  commerce  grew  again  into 
credit;  and  again  introduced  with  itself  its  inseparable 
companion,  the  doctrine  of  loans  upon  interest.  And,  as  to  The  propriety 
any  scruples  of  conscience,  since  all  other  conveniences  of  trnttMiui- 
life  may  either  be  bought  or  hired,  but  money  can  only  be  ^"^ 
hired,  there  seems  to  be  no  greater  oppression  in  taking  a 
recompence  or  price  for  the  hire  of  this,  than  of  any  other 
convenience.  To  demand  an  exorbitant  price  is  equally 
contrary  to  conscience,  for  the  loan  of  a  horse,  or  the  loan 

(/)  Deut.  sxui.  20. 
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of  a  sum  of  money :  but  a  reasonable  equiralent  for  the 
temporary  inconvenience  which  the  owner  may  feel  by  tk 
want  of  it,  and  for  the  hazard  of  his  losing  it  entirely,  is 
not  more  immoral  in  one  case  than  it  is  in  the  oih^ •  In- 
deed, the  absolute  prohibition  of  lending  upon  any,  efeB 
moderate  interest,  introduces  the  very  inconvenience  which 
it  seems  meant  to  remedy.  He  necessity  of  iodividiiab 
will  make  borrow'mg  unavoidable.  Withoat  some  profit 
allowed  by  law,  there  will  be  but  few  lenders  :  and  those 
principally  bad  men,  who  will  break  through  the  law,  asd 
take  a  profit ;  and  then  will  endeavour  to  indenoniiy  thenn 
selves  from  the  danger  of  the  penalty,  by  making  that  profit 
[  *  456  ]  exorbitant.  A  capital  ^distinction  must,  therefore,  be  msde 
between  a  moderate  and  exorbitant  profit ;  to  the  former  of 
which  we  usually  give  the  name  of  interest,  to  the  latter 
the  truly  odious  appellation  of  usury :  the  former  is  neces- 
sary in  every  civil  state,  if  it  were  but  to  exclude  the  latter, 
which  ought  never  to  be  tolerated  in  any  well-r^ulated 
society.  For,  as  the  whole  of  this  matter  is  well  summed 
up  by  Grotitts(jr),  ''if  the  compensation  allowed  by  law 
**  does  not  exceed  the  proportion  of  the  hazard  run,  or  the 
^  want  felt,  by  the  loan,  its  allowance  is  neither  repugnant 
**  to  the  revealed  nor  the  natural  law :  but  if  it  exceeds 
*^  those  bounds,  it  is  then  oppressive  usury ;  and  though 
**  the  municipal  laws  may  give  it  impunity,  they  ne^er  caa 
**  make  it  just.'* 
circumsunces  We  sce,  that  the  exorbitance  or  moderation  of  interest^ 
pend«  the  rate  for  moncy  lent,  depends  upon  two  circumstances :  the  ia- 
^  ^^  convenience  of  parting  with  it  for  the  present,  and  the 
hazard  of  losing  it  entirely.  The  inconvenience  to  indi?F 
dual  lenders  can  never  be  estimated  by  laws ;  the  rate, 
therefore,  of  general  interest  must  depend  upon  the  nsualor 
general  inconvenience.  This  results  entirely  from  the  quan- 
tity of  specie  or  current  money  in  the  kingdom :  for,  the 
more  specie  there  is  circulating  in  any  nation,  the  greater 
superfluity  there  will  be,  beyond  what  is  necessary  to  carry 
on  the  business  of  exchange  and  the  common  concerns  of 
life.  In  every  nation  or  public  community,  there  is  a  cer- 
tain quantity  of  money  thus  necessary ;  which  a  person  well 
skilled  in  political  arithmetic  might  perhaps  calculate  as 

(9)  I>e  j.  b.  Be  p.  1.  2|  c.  12»  1.  22. 
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exactly,  as  a  prirate  banket  can  the  demand  for  running 
cash  in  his  own  shop :  all  above  this  necessary  quantity  may 
be  spared,  or  lent,  without  much  inoonveiiience  to  the 
respective  lenders ;  and  the  greater  this  national  superfluity 
is,  the  more  numerous  will  be  the  lenders,  and  the  lower 
ought  the  rate  of  the  national  interest  to  be :  but,  where 
there  is  not  enough  circulating  cash,  or  barely  enough,  to 
answer  the  ordinary  uses  of  the  public,  interest  will  be  pro- 
portionably  high ;  for  lenders  will  be  but  few,  as  few  ean 
submit  to  the  inconvenience  of  lending. 

*So,  also,  the  hazard  of  an  entire  loss  has  its  weight  in  [  *  ^^7  ] 
the  regulation  of  interest:  hence,  the  better  the  security, 
the  lower  will  the  interest  be ;  the  rate  of  internet  being 
generally  in  a  compound  tafia,  formed  out  of  the  inconve^ 
nience,  and  the  hazard.  And  as,  if  there  were  no  inconve^ 
nience,  there  should  be  no  interest  but  what  is  equivalent 
to  the  haaard,  so,  if  there  were  no  hazard,  there  ought  to 
be  no  interest,  save  only  what  arises  from  the  mere  incon-^ 
venience  of  lending.  Thus,  if  the  quantity  of  specie  in  a 
nation  be  such,  that  the  general  inconvenience  of  lending 
for  a  year  is  computed  to  amount  to  three  per  cent, :  a  man 
that  has  money  by  him  will  perhaps  lend  it  upon  good 
personal  security  at  Jive  per  cent,  allowing  two  for  the 
hazard  run ;  he  will  lend  it  upon  landed  security  or  mort- 
gage Bt  four  per  cent.,  the  hazard  being  proportionably  less ; 
but  he  will  lend  it  to  the  state,  on  the  maintenance  of  which 
all  his  property  depends,  at  three  per  cent.,  the  hazard  being 
none  at  all. 

But  sometime^  the  hazard  may  be  greater  than  the  rate 
of  interest  allowed  by  law  will  compensate  (36).     And  this 


(35)  PbbEe  6piAi(m  wdetoA  to  he 
eoftring  round  to,  thongli  it  hai  not  yet 
reached,  the  point  of  conaiderin;  goltl 
and  mirer  exactly  in  the  aiune  light  as 
any  otiier  articles  of  commerce.  When 
common  sense  has  succeeded  in  esta* 
blishing;  thknotTcry  abstruse  doctrine, 
of  course  it  will  be  thought  as  absurd 
to  fix  a  nutshMtm  price  upon  the  ute 
of  motiey  as  upon  any  other  eomm<>« 
dity. 

Since  this  note  was  ilrtt  pubHsbed, 
an  imperfect  advinoe  has  been  made 


tiHftfdi  die  reeagnitkm  of  sound  prin- 
dples:  by  the  stat^  of  3  &  4  Gul.  lY. 
c.  99t  ••  7,  it  is  eiUHited,  that  no  par* 
son  taking  more  ikan  the  rate  of  legal 
inCeretft  for  the  loss  of  money  on  any 
bin  or  note,  not  having  mote  than 
Aree  mofitiis  to  raa,  shaQ  be  subject 
eo  any  penalty  or  feflcitute!  oordiail 
the  liability  of  any  patty  to  any  sudi 
UU  or  note  be  sfltoetsd  by  any  ststnto 
in  foree  for  the  prttestio*  of  usvryi^ 
And  by  the  statnUof  5  ft  6  Gul.  IV. 
c.  41,  it  if  enacted,  that  etamA^m 
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gives  rise  to  the  practice  of,  1.  Bottomry,  or  regpomiaUk, 
2.  Policies  of  insurance.  3.  Annuities  upon  lives. 
Of  bottomry  or  And  first,  hottomnf  (which  originally  arose  from  permit- 
bonds,  ting  the  master  (36)  of  a  ship,  in  a  foreign  country,  to  hypo- 
thecate the  ship  in  order  to  raise  money  to  refit)  is  in  the 
nature  of  a  mortgage  of  a  ship;  when  the  owner  takes  op 
money  to  enable  him  to  carry  on  his  Toyage,  and  jdedges 
the  keel  or  bottom  of  the  ship  {partem  pro  toio)  as  a  seen- 
rity  for  the  repayment.  In  which  case  it  is  understood,  that, 
if  the  ship  be  lost  (37),  the  lender  loses  also  his  whck 
money ;  but,  if  it  returns  in  safety,  then  he  shall  receire 
back  his  principal,  and  also  the  premium  or  interest  agreed 
upon,  however  it  may  exceed  the  legal  rate  of  interest  (3^: 
And  this  is  allowed  to  be  a  valid  contract  in  all  trading 
[  *  468  ]  ^nations,  for  the  benefit  of  commerce,  and  by  reason  of  tbe 
extraordinary  hazard  run  by  the  lender  (A).  And  in  tks 
case  the  ship  and  tackle,  if  brought  home,  are  answerabk 
(as  well  as  the  person  of  the  borrower)  for  the  money  lait 
But  if  the  loan  is  not  upon  the  vessel,  but  upon  the  goods 
and  merchandise,  which  must  necessarily  be  sold  or  ex- 
changed in  the  course  of  the  voyage,  then  only  the  hot- 
rower,  personally,  is  bound  to  answer  the  contract;  who 
therefore  in  this  case  is  said  to  take  up  money  at  respcut- 
dentia.    These  terms  are  ako  applied  to  contracts  for  tbe 

(h)  Moll,  de  Jar.  Mar.  361 ;  Ma-     Essaya,  c  41 ;  Cro.  Jac  206 ;  Byv 
lyne.  lex  Mercat,  b.  1,  c.31 ;  Bacon's     kersh.  Qiueat.  Jar.  PriTat.  L  3,  c  U. 


shall  not  be  totally  Toid,  becaase  a  ekaraeter.  (Abbott  on  Shippiag,  pot 

higher  interest  than  the  statute  of  12  2,  ch.  3.) 

Ann.   authorises  has  been  reserved         (37)  Nothing  abort  of  a  iaiml  tea 

thereon.   See  po9t,  the  note  to  p.  463.  will  discharge  the  borrower  of  mtmej 

(36)  The  acoonnt  given  by  oar  an-  on  bottomry.  (Tkompmm  t.  T%eIUfm 

thor  of  the  origin  of  bottomry  and  BxekanffeAmartmee  Cbtmpamjf^  1  Mm. 

reqfomdeniia  contracts,  has  been  de*  &  Sel.  31.) 

dared  to  be  Tery  doabtfal  by  Lord         (38)  In  erery  loan,  the  priaapl 

Tenterden,  who  observes,  that  the  prac-  mast  be  hasarded  to  a  ceaiain  ezteat . 

tice  of  lending  money  npon  maritinie  namely,  by  the  risk  of  the  iKKTovcr's 


at  a  high  premium,  was  weU  insolTency:  but  in  bottomiy  bonds  the 

known  to  the  Romans  before  the  time  principal  is,  on  the  fiioe  of  the  eoa- 

of  Justinian;  yet  in  tiiose  titles  of  the  tract  itself,  put  in  haxard;  and  in  sad 

digest  and  the  code  which  ezpresslj  cases  the  lender  may  reserve  more  thaa 

treat  of  this  subject,  no  mention  is  5/.  per  cent,  intemt,  without  iacar- 

made  of  contracts  of  this  nature  enter-  ring  the  (iQgal)  guilt  of  usvry.  {Mont 

cd  into  by  the  matter  of  a  ship,  inthai  v.  WUeem,  4  T.  R.  356.) 
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repayment  of  money  borrowed,  not  on  the  ship  and  goods 
only,  but  on  the  mere  hazard  of  the  voyage  itself;  when  a 
man  lends  a  merchant  1,000/.  to  be  employed  in  a  bene- 
cial  trade,  with  condition  to  be  repaid  with  extraordinary 
interest,  in  case  such  a  voyage  be  safely  performed  («) : 
which  kind  of  agreement  is  sometimes  called  fcenus  nauiir 
cum,  and  sometimes  usura  tnaritima  (j).  But,  as  this  gave 
an  opening  for  usurious  and  gaming  contracts,  especially 
upon  long  voyages,  it  was  enacted  by  the  statute  19  Geo.  II. 
c.  37,  that  all  monies  lent  on  bottomry  or  at  respondentia,  on 
vessels  bound  to  or  from  the  East  Indies,  shall  be  expressly 
lent  only  upon  the  ship  or  upon  the  merchandise ;  that  the 
leoder  shall  have  the  benefit  of  salvage  (A) ;  and  that  if  the 
borrower  hath  not  an  interest  in  the  ship,  or  in  the  effects 
on  board,  equal  to  the  value  of  the  sum  borrowed,  he  shall 
be  responsible  to  the  lender  for  so  much  of  the  principal  as 
hath  not  been  laid  out,  with  legal  interest  and  all  other 
charges,  though  the  ship  and  merchandise  be  totally 
lost  (39). 

Secondly,  a  policy  of  insurance  is  a  contract  between  A.  or  poudetor 
and  B.,  that  upon  A.'s  paying  a  premium  equivalent  to  the 
hazard  run,  B.  will  indemnify  or  insure  him  against  a  parti- 
cular event.  This  is  founded  upon  one  of  the  same  princi* 
pies  as  the  doctrine  of  interest  upon  loans,  that  of  hazard ; 
but  not  that  of  inconvenience.  For,  if  I  insure  a  ship  toontUpt. 
the  Levant,  and  back  again,  at  Jive  per  cent. ;  here  I  calcu- 
late the  chance  that  she  performs  her  voyage,  to  be  twenty 


(i)    1  Sid.  27. 


{j)  MoUoj,  ibid. ;  Malyne,  ibid. 
(t)  See  Vol.  I.  page  294. 


(39)  Mr.  ChriBtian  observes,  that 
"  a  retpcndentia  lender  may  be  consi- 
dered as  a  material  partner  in  the  loss 
andgain  of  theadrentiire;  andthere- 
fore  he  may  insure  his  interest  in  the 
success  of  the  voyage;  but  it  must  be 
expressly  spedficKl  in  the  policy  to  be 
rnpondeniia  interest,  (3  Burr.  1394,) 
unless  there  is  a  particular  usage  to  the 
contrary.  (Park,  Ins.  11.)  A  lender 
upon  rnpondmtia  is  not  obliged  to 
pay  salvage  or  average  losses,  but  he 
is  entitled  to  receive  the  whole  sum 


advanced,  provided  the  ship  and  cargo 
arrive  at  the  port  of  destination ;  nor 
will  he  lose  the  benefit  of  the  bond,  if 
an  accident  happens  by  the  default  of 
the  borrower  or  the  captain  of  the  ship, 
(lb.  421.)*'  [But  Mr.  SeijeantMar- 
shall,  in  the  6th  ch.  of  the  2nd  book 
of  his  Law  of  Insnr.  contends,  that  by 
the  general  law  of  merchants,  the 
lender  upon  bottomry  or  regpondeniia 
contracts  is  liable  to  general,  though 
not  to  partieular  avenge. — En.] 
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to  one  against  her  being  lost :  and,  if  die  be  losty  Iloae  lOoL 
and  get  6/.  Now,  this  is  much  the  same  aa  if  I  lend  the 
merchant,  whose  whole  fortunes  are  embarked  in  this  vettd, 
[  *  459  ]  lOOi.  at*  the  rate  of  eight  per  cent.  For,  by  a  loan  I  should 
be  immediately  out  of  possession  of  my  money,  the  incoh 
▼enience  of  which  we  have  supposed  equal  to  three  per  eat.  .- 
if,  therefore,  I  had  actually  lent  him  1002.  I  must  ban 
added  3/.  on  the  score  of  inconvenience,  to  the  62.  allowed 
for  the  hazard,  which  togetb^  would  have  made  8/.  Bot, 
as  upon  an  insurance,  I  am  never  out  of  possession  of  mv 
money  till  the  loss  actually  happens,  nothing  is  thoem 
allowed  upon  the  principle  of  inconv^iience,  bot  all  upon 
On  lives.  the  principle  of  hazard.     Thus  too,  in  a  loan,  if  the  chsiDoe 

of  repayment  depends  upon  the  borrower's  life,  it  is  freqoeot 
(besides  the  usual  rate  of  interest)  fibr  the  borrower  to  have 
his  life  insured  till  the  time  of  repayment ;  for  which  he  is 
loaded  with  an  additional  premium,  suited  to  his  age  and 
constitution.  Thus,  if  Sempronins  has  cmly  an  annuity  fisr 
his  life,  and  would  borrow  100/.  of  Titius  for  a  year;  the 
inconvenience  and  general  hazard  of  this  loan,  we  have  seen, 
are  equivalent  to  6/.,  which  is,  therefore,  the  legal  interest: 
bat  there  is  also  a  special  hazard  in  this  case;  for,  if  Sem- 
pronins dies  within  the  year,  Titius  must  lose  the  whole  oi 
bis  100/.  Suppose  this  chance  to  be  as  one  to  ten  :  it  will 
follow  that  the  extraordinary  hazard  is  worth  10/.  more,  aod, 
therefore,  that  the  reasonable  mte  of  interest  in  this  caE« 
would  he  fifteen  per  cent.  But  this  the  law,  to  avoid  abuses, 
will  not  permit  to  be  taken ;  Sempronius,  therefore,  gire^ 
Titius,  the  lender,  only  5/.,  the  legal  interest ;  but  applies  to 
Gains,  an  insurer,  and  gives  him  the  other  10/.  to  indemni^r 
Titius  against  the  extraordinary  hazard.  And  in  this  man- 
ner may  any  extraordinary  or  particular  hazard  be  provid- 
ed against,  which  the  established  rate  of  interest  will  not 
reach  ;  that  being  calculated  by  the  state  to  answer  only  tke 
ordinary  and  general  hazard,  together  with  the  lender's  in- 
convenience in  parting  with  his  specie  for  the  time.  But,  in 
order  to  prevent  these  insurances  from  being  turned  into  a 
mischievous  kind  of  gaming,  it  is  enacted  by  statute  14  Geo. 
III.  c.  48,  that  no  insurance  shall  be  made  on  lives,  or  on 
any  other  event,  wherein  the  party  insured  bath  no  interest; 
that  in  all  policies  the  name  of  such  interested  party  shall 
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be  ''^uiseTted ;  and  nothing  mom  shall  hie  recorecied  thereon 
than  the  amount  of  the  interest  of  the  insured. 
This  does  not,  however,  extend  to  marine  insuraaces,  Poi<<^^<»  o' i°- 

y  .   .  suiance  are  va» 

which  were  provided  for  by  a  prior  law  of  their  own.  The  Jf^^^^  J^^ 
learning  relating  to  these  insurances  hath,  of  late  years  been  ^^^^"^^  ^^" 
greatly  improved  by  a  series  of  jndicial  decisions;  which 
have  now  established  the  law  in  such  a  variety  of  cases, 
that  (if  well  and  judiciously  collected)  they  would  form  a 
very  complete  title  in  a  code  of  commercial  jurisprudence: 
but,  bMig  founded  on  equitable  principles,  which  chiefly 
result  from  the  special  circumstances  of  the  case,  it  is  not 
easy  to  reduce  them  to  any  general  heads  in  mere  elemen* 
tary  institutes.  Thus  much,  however,  may  be  said ;  that, 
being  contracts,  the  very  essence  of  which  consists  in  ob- 
serving the  purest  good  fkith  and  integrity,  they  are  vacated 
by  any  the  least  shadow  of  fraud  or  undue  concealment : 
and^  on  the  other  hand,  being  much  for  the  benefit  and  ex- 
tensipn  of  trade,  by  distributing  the  loss  or  gain  among  a 
number  of  adventurers,  they  are  greatly  encouraged  and  pro- 
tected both  by  common  law  and  acts  of  parliament  (40).  But, 
as  a  practice  had  obtained  of  insuring  large  sums  without  ^■fi^^'Vi^u- 
having  any  property  on  board,  which  are  called  insurances, 
interest  or  710  interest,  and  also  of  insuring  the  same  goods 
several  times  over;  both  of  which  were  a  species  of  gaming, 
without  any  advantage  to  commerce,  and  were  denominated 
wagering  policies :  it  is,  therefore,  enacted  by  the  stat.  10 
Oeo.  II.  c.  37,  that  all  insurances,  interest  or  no  interest,  or 
without  farther  proof  of  interest  than  the  policy  itself,  or 
by  way  of  gaming  or  wagering,  or  without  benefit  of  salvage 
to  the  insurer  (all  which  had  the  same  pernicious  tenden«;y), 
shall  be  totally  null  and  void,  except  upon  privateers,  or 
upon  ships  or  merchandise  from  the  Spanish  and  Portuguese 
dominions,  for  reasons  sufficiently  obvious ;  and  that  no  re- 
assuranee  shall  be  lawful,  except  the  former  insurer  shall 


(40)  Mr.  Clirisliaii  intimates,  that 
**  the  ooatract  of  insiiranoe  is  foimded 
vpon  the  purest  principles  of  morality 
and  abstract  justice.  Hence,  it  is 
necesearj  that  the  contractiBg  parties 
should  have  perfecUy  equal  knowledge 
or  ignorance  of  werj  material  dreom- 
stanoe  respecting  tiie  thing  insnred. 


If  on  ei^er  side  there  is  any  misre- 
presentation, or  aUeffoHofitUit  or  con- 
cealment, or  mppmtio  veri^  wliioh 
would  in  any  degree  ailect  the  premi- 
um, or  the  terms  of  the  engagement, 
the  contract  is  firandnlent  and  abso- 
lutely Toid.  See  Tarious  instances  in 
Park's  Ins.  c.  z/' 
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As  to  aiuiuitief 
for  lires. 


be  insolvent,  a  bankrupt,  or  dead :  and  lastly,  that,  in  the 
East  India  trade,  the  lender  of  money  on  bottomry  or  at 
respondentia,  shall  alone  have  a  right  to  be  insured  for  the 
[  *461  ]  money  lent,  and  the  borrower  *shall  (io  case  of  a  loss) 
recover  no  more  upon  any  insurance  than  the  surplus  of  he 
property,  above  the  value  of  his  bottomry,  or  retpandatia 
bond  (41). 

Thirdly,  the  practice  of  purchasing  annmties  for  Uees^ 
a  certain  price  or  premium,  instead  of  advancing  the  same 
sum  on  an  ordinary  loan,  arises  usually  from  the  inabilityof 
the  borrower  to  give  the  lender  a  permanent  security  for  the 
return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  stipulates  (in  effect)  to  repay  annually,  daiiof 
his  life,  some  part  of  the  money  borrowed  ;  together  with 
legal  interest  for  so  much  of  the  principal  as  anDoallj 
remains  unpaid,  and  an  additional  compensation  for  the 
extraordinary  hazard  run,  of  losing  that  principal  entirelj 
by  the  contingency  of  the  borrower's  death :  all  which  con- 
siderations, being  calculated  and  blended  together,  will 
constitute  the  just  proportion  or  quantum  of  the  ammity 


(41)  Mr.  Chrifltiati  obeenres,  that 
«th]fl  statute  does  not  extend  to 
foreign  ships,  upon  which,  as  before 
the  statute,  there  may  still  be  insnr- 
anoesy  iniere$t  or  no  te/srst/.  These 
were  not  included  in  the  act,  on  ac- 
count of  the  difficulty  of  bringing  wit- 
nesses from  abroad  to  prove  the  inter- 
est. (Doug.  302.)  But,  where  there 
is  ^  interest  on  board,  the  owner  by 
a  valued  policy,  in  which  the  value  of 
the  goods  ii  agreed  upon  and  fixed 
between  the  parties,  may  insure  far 
beyond  the  extent  of  the  real  value. 
For  the  excess  of  the  insursnce  is  held 
not  to  be  within  the  statute,  unless  it 
should  appear  that  the  interest  is  so 
small  as  to  be  a  mere  evasion  of  the 
act,  and  a  pretence  for  gaming.  In  an 
open  policy,  where  no  value  is  fixed, 
the  prime  cost  of  the  goods  must  be 
proved.     (2  Burr.  1170.) 

'*  Re-assurances  are  prohibited  by 
the  statute  of  19  Geo.  II.  c.  37,  both 
upon  foreign  and  English  ships,  unless 


.  the  assurer  is  insolvent,  a  bankrupt}  ff 
dead ;  in  which  cases  he,  hisassfiiee, 
or  personal  representative,  may  mile 
a  re-assurance,  which  must  be  expres- 
ly  mentioned  as  a  ra-aasnrance  in  tte 
policy.     (2  T.  R.  161.) 

**  A  double  insurance  is  where  tk 
owner  insures  his  goods  twice  or  tat 
rai  Hmee  overt  with  difierent  «n^- 
writers,  which  he  may  lawfully  do ;  td 
though  he  cannot  recover  more  thisi 
single  satisfaction  for  his  loss,  jet  k 
may  bring  his  action  against  sny  oae 
of  the  underwriters,  and  oompd  liia 
to  pay  the  whole  extent  of  tbe  iatereit 
insured.  And  this  underwriter  bkj 
afterwards  recover  from  each  of  tbe 
rest,  a  rateable  satisfution  or  sppor* 
tionment  of  the  sum  which  be  btf 
been  obliged  to  pay  to  the  assait^ 
(Pkric,  Ins.  280.)  The  law  of  insBr* 
anoe  is  fully  and  ably  coUected  and 
arranged  by  Mr.  Justice  Park,  in  ku 
System  of  the  Law  of  Marine  IitfBr- 


ances. 
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which  ought  to  be  granted.  The  real  value  of  that  contin* 
gency  must  depend  on  the  age,  constitution,  situation,  and 
conduct  of  the  borrower;  and  therefore  the  price  of  such 
annuities  cannot,  without  the  utmost  difficulty,  be  reduced 
to  any  general  rules.  So  that  if,  by  the  terms  of  the  con- 
tract, the  lender's  principal  is  bond  fide  (and  not  colour- 
ably)(/)  put  in  jeopardy,  no  inequality  of  price  will  make  it 
an  usurious  bai^in ;  though,  under  some  circumstances  of 
imposition,  it  may  be  relieved  against  in  equity.  To  throw, 
however,  some  check  upon  improvident  transactions  of  this 
kind,  which  are  usually  carried  on  with  great  privacy,  the 
statute  17  Oeo.  III.  c.  26,  has  directed,  that,  upon  the  sale 
of  any  life  annuity  of  more  than ,  the  value  of  ten  pounds 
per  annum  (unless  on  a  sufficient  pledge  of  lands  in  fee- 
simple  or  stock  in  the  public  funds)  the  true  consideration, 
which  shall  be  in  money  only,  shall  be  set  forth  and  dc- 
scribed  in  the  security  itself;  and  a  memorial  of  the  date 
of  the  security,  of  the  names  of  the  parties,  cestui  que  trusts^ 
cestui  que  vies,  and  witnesses,  and  of  the  consideration 
money,  shall,  within  twenty  days  after  its  execution,  be 
inrolled  in  the  court  of  Chancery ;  else  the  security  shall  be 
null  and  void (42);  and  in  case  of  collusive  practices  re- 
specting the  consideration,  the  *court  in  which  any  action  [  *  462  ] 
is  brought  or  judgment  obtained  upon  such  collusive  secu- 
rity, may  order  the  same  to  be  cancelled,  and  the  judgment 
(if  any)  to  be  vacated :  and  also  all  contracts  for  the  pur- 
chase of  annuities  from  infants  shall  remain  utterly  void, 
and  be  incapable  of  confirmation  after  such  infants  arrive  to 
the  age  of  maturity.  But  to  return  to  the  doctrine  of  com* 
mon  interest  on  loans. 

Upon  the  two  principles  of  inconvenience  and  hazard,  Rate*  of  interest 
compared  together,  different  nations  have,  at  different  times,  Bo^mans;^ 
established  different  rates  of  interest.    The  Romans  at  one 
time  allow.ed  cehtesinuB',  one  per  cent,  monthly,  or  twelve  per 
cent,  per  annum,  to  be  taken  for  qommon  loans ;  but  Justi- 

(/)  Garth.  67. 


(42)  The  statute  cited  in  the  text  7  Geo.  IV.  c.  75  :  by  these  three  acts 

was  repealed  bjthe  statute  of  53  Geo.  the  inrolments  and  forms  of  attests- 

III.  c.  141,  which  last-named  act  was  tion  of  annuity  instruments  are  now 

explaiped  by  the  subsequent  one,  of  regulated. 
3  Geo.  IV.  c.  92,  and  lastly  by  that  of 
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nian  (m)  reduced  it  to  trienteSf  or  one  third  of  the  as  or  eeit- 
tesimcBf  that  ia,  four  per  cent. ;  but  allowed  higher  interest 
to  be  taken  of  merchants,  because  there  the  hazard  ivas 
by  the  Dutch;  greater.  So,  too,  Grotius  informs  us(»),  that,  in  Holland, 
[  *  463  ]  the  rate  of  interest  was  then  eight  per  ^cent.  in  common 
loans,  but  twelve  to  merchants.  And  Lord  Bacon  vbs 
desirous  of  introducing  a  similar  policy  in  England  (o): 


lianSibut  also  the  more  claancalvri- 
terS)  who  perpetnaDy  refer  to  t]ibdi»> 
trihation.  Tkva  Horace,  ad  Pmm, 
325. 


(in)  Cod.  4.  32.  26 ;  Nov.  33,  34, 
35. — ^A  short  explication  of  these 
terms,  and  of  the  division  of  the  Ro- 
man at,  will  be  useful  to  the  student, 
not  only  for  understanding  the  ciTi« 

Romani  pueri  lonpit  raiiombut  assem 
Diacunt  in  partet  centum  didueere,    Dieat 
FUiui  AttM,  9i  de  quincnnce  remotm  eat 
Uncia,  quid  mpere/  /  poterai  disU»€f  triens :  ear. 
Rem  poterU  $ervare  iuam  f  redii  uncia,  quid  fit  T 
Semis. 


It  is,  therefore,  to  be  obserred,  that, 
in  cslculating  the  rate  of  interest,  the 
Romans  divided  the  principal  sum  into 
an  humdrtd  parts ;  one  of  which  they 
aUowed  to  be  taken  monthly;  and 
this,  which  was  the  highest  rate  of  in- 
terest permitted,  -they  called  Maurm 
eenteaima,  amounting  yearly  to  twelve 
per  cent.  Now  as  the  as,  or  Roman 
pound,  was  commonly  used  to  ezpreu 
any  integral  sum,  and  was  divisible 
into  twelve  parts  or  tmcus,  therefore 
these  twelve  monthly  payments  or 
uncke  were  held  to  amount  annually 
to  one  pound,  or  ae  uaurarituj  and  so 
the  ueura  asset  were  synon3rmous  to 
the  utura  eewtetvoMe,    And  all  lower 


rates  of  interest  vrere  denominated  ac> 
cording  to  the  relation  they  bore  to 
this  centesimal  usury,  or  mamrm  aaata 
for  the  several  multiples  of  the  laietf , 
or  duodecimal  parts  of  the  as,  were 
known  by  different  names  aocordis; 
to  their  different  combinations; 
/ofis,  qwadrwtt,  ttiesttf 
mit,  tepiwut,  bet,  dod» 
dtftmx,  containing  respectirely,  2,3,4, 
5,  6,  /,  8,  9,  10, 11,  tnieup,  en-  duode- 
cimal parts  of  an  at.  (Ff.  28.  5.  50» 
s.  2;  Gravin.  Orig.  Jnr.CiT.  L2,  a.  47.) 
This  being  premised,  the  fbDovisi 
table  will  clearly  exhibit  at  once  tk 
subdivisions  of  the  at,  and  the  deno- 
minations of  the  rate  of  interest. 


UsuRjB.                       Partes  Assis.                   pbb  Axnitx. 
Attety  tive  eenietima integer 12^per 


Deuneet ]j 

Dextaneetf  vel  deeuneet   . ,  { 

Dodrantet ] 

Bettet } 

Septuncet ^ 

Semittet } 

Qutfietificef -^ 

Trientet | 

Quadrantet } 

Sesiancet } 

Uneia    1^ 

(fi)  De  jur.  b.  &  p.  2.  12.  22. 


(o)  Essays,  c.  41. 
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but  our  law  establishes  one  standard  for  all  alike,  where  ^7°^' i^^- 
the  pledge  or  security  itself  is  not  put  in  jeopardy ;  lest, 
under  the  general  pretence  of  vague  and  indeterminate 
hazards,  a  door  should  be  opened  to  fraud  and  usury :  leav- 
ing specific  hazards  to  be  provided  against  by  specific  insur- 
ances, by  annuities  for  lives,  or  by  loans  upon  respondentia, 
or  bottomry.  But,^  as  to  the  rate  of  legal  interest,  it  has 
varied  and  decreased  for  two  hundred  years  past,  according 
as  the  quantity  of  specie  in  the  kingdom  has  increased  by 
accessions  of  trade,  the  introduction  of  paper  credit,  and 
other  circumstances.  The  statute  37  Hen.  VIII.  c.  9,  con- 
fined interest  to  ten  per  cent,  and  so  did  the  statute  13Eliz. 
c.  8.  But,  as,  through  the  encouragements  given  in  her 
reign  to  commerce,  the  nation  grew  more  wealthy,  so,  under 
her  successor,  the  statute  21  Jac.  I.  c.  17,  reduced  it  to  eight 
per  cent;  as  did  the  statute  12  Car.  II.  c.  13,  to  six:  and 
lastly,  by  the  statute  12  Ann.  st.  2,  c.  16,  it  was  brought 
down  to  &veper  cent,  yearly,  which  is  now  the  extremity  of 
legal  interest  that  can  be  taken  (43).  But,  yet,  if  a  contract  JJ»^2,"g*7^4w«t 


(43)  Mr.  Christian  observes,  that 
**  this  statute  not  only  makes  the  lend- 
er liable  to  a  penalty  of  treble  the 
amount  of  the  sum  lent,  but,  it  de- 
clares all  usurious  bonds,  contracts, 
and  assurances,  absolutely  void.'* 

[But,  the  statute  of  5  &  6  Gul.  IT. 
c.  41,  enacts,  that  such  securities 
shall  not  be  totally  void,  but  shall  be 
deemed  to  have  been  made  for  an  il- 
legal consideration ;  the  parties,  there- 
fore, to  whom  such  securities  were 
given  cannot  enforce  them ;  but,  in 
the  hands  of  innocent  and  bond  fide 
holders  for  good  consideration,  they 
may  be  available.  And  this,  indeed, 
was  previously  provided  for  by  the  sta- 
tute of  58  Geo.  III.  c.  93,  cited  t^rd. 
And  see  ante,  the  note  to  p.  457. 

[Though  an  instrument  might,  be- 
fore the  late  acts,  be  totally  void  at 
law,  as  being  grounded  on  an  usurious 
contract ;  {RobertM  v.  G^,  4  Bam.  & 
Aid.  92 ;}  a  court  of  equity  wiU  not 
even  give  a  discovery,  unless  on  terms 
of  having  the  money  actually  advanced, 
refunded.     (Duk€  qf  Bolton  v.  Wil- 


liofM,  2  Yes.  jun.  151 ;  DaUnae  v. 
Dalbiae,  16  Yes.  124  ;  Matonx.  Oar^ 
diner r  4  Br.  438.)  And  at  law,  if  an 
annuity  deed  is  set  aside,  and  a  judg- 
ment entered  up  thereon  is  vacated 
for  irregularity,  still  the  grantee  of  the 
annuity  may  recover  back  the  consi- 
deration money,  by  an  action  of  ot- 
9umpiit,  or  for  money  had  and  re- 
ceived. (Scurfield  v.  Gowlandf  6  East, 
241 ;  Hiekfv.HickSfS  East,  16;  Shove 
V.  Webb,  1  T.  R.  755  ;  and  see  Wil^ 
liameon  v.  Gooldf  1  Bing.  241.)  To 
the  generality  of  the  dictum,  to  be 
found  in  several  of  the  cases  already 
cited,  that  equity  considers  the  holder 
of  an  usurious  instrument  as  a  credi- 
tor for  the  sum  actually  advanced  by, 
and  fairly  due  to  him,  an  exception 
must  be  made  in  cases  where  the 
debtor  becomes  bankrupt ;  there,  the 
security  (if  not  a  negotiable  one,  and 
actually  in  the  hands  of  an  indorsee  for 
valuable  consideration  without  notice) 
is  cut  down  altogether.  (JSr  jmrte 
Skip,  2  Yes.  sen.  489 ;  Benfield  v. 
Solomfmt,  9  Yes.  84  ;  Bx  parte  Scri* 
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lJfr5S?^oSiJtry.  ^^^^  caixies  interest  be  made  in  a  foreign  conntiy,  our 
iJS^VoiSlfg '  courts  will  direct  the  payment  of  interest  according  to  the 
tha^count^'.  ^^^  ^^  ^^^^  country  in  which  the  contract  was  made(;>X 
ThuSy  Irishy  American,  Turkish,  and  Indian  interest,  hare 
[  *  464  ]  *been  allowed  in  our  courts  to  the  amount  of  even  twelre 
per  cent. :  for  the  moderation  or  exorbitance  of  interest  de- 
pends upon  local  circumstances ;  and  th^  refasal  to  enforce 
such  contracts  would  put  a  stop  to  all  foreign  trade.  And, 
by  statute  14  Greo.  III.  c.  79,  all  mortgages  and  other  secu- 
rities upon  estates,  or  other  property  in  Ireland,  or  the 
plantations,  bearing  interest  not  exceeding  six  per  cent,  shall 
be  legal ;  though  executed  in  the  kingdom  of  Grreat  Britain: 
unless  the  money  lent  shall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  in  pledge ;  in  which  case  also,  to  pre- 
vent usurious  contracts  at  home  under  colour  of  such  foreign 
securities,  the  borrower  shall  forfeit  treble  the  sum  so  hot- 
rowed. 

Sif twhereb'  a      ^*  '^^  ^^^  general  species  of  contracts,  which  I  have  to 
aeteminate  turn  mcntiou,  is  thatof  c2ei^  ;  whereby  a  chase  in  action,  orricfat 

of  money  be-  '.  '.  ^  .il» 

comes  due  to      to  a  ccrtam  sum  of  money,  is  mutually  acquired  and  lost(ol 

any  person.  •'  • 

This  may  be  the  counterpart  of,  and  arise  from,  any  of  the 
other  species  of  contracts.  As,  in  case  of  a  sale,  where  the 
price  is  not  paid  in  ready  money,  the  vendee  becomes  in- 
debted to  the  vendor  for  the  sum  agreed  on :  and  the  vendor 
has  a  property  in  this  price,  as  a  chose  in  action,  by  means 
of  this  contract  of  debt.  In  bailment,  if  the  bailee  loses 
or  detains  a  sum  of  money  bailed  to  him  for  any  special 
purpose,  he  becomes  indebted  to  the  bailor  in  the  same 
numerical  sum,  upon  his  implied  contract,  that  he  should 
execute  the  trust  reposed  in  him,  or  repay  the  money  to  the 
bailor.  Upon  hiring  or  borrowing,  the  hirer  or  borrower, 
at  the  same  time  that  he  acquires  a  property  in  the  thing 
lent,  may  also  become  indebted  to  the  lender,  upon  his  con- 
tract to  restore  the  money  borrowed,  to  pay  the  price  or 
premium  of  the  loan,  the  hire  of  the  horse,  or  the  like. 

(p)  1  Equ.  Cat.  Abr.  289 ;  1  P.  Wms.  395.  (g)  F.  N.  B.  119. 


vemer,  3  Vet.  &  Bea.  14.)    But  the  tluit  they  were  given  for  iis«ri<niscom> 

statate  of  58  Geo.  III.  e.  93,  in  order  siderations,  enacts  that,  in  such  hands, 

to  afford  relief  to  komdjide  holders  of  the  iecmiiies  ehall  not  be  Toid. — ^Bn.] 
negotiable  secorttiety  without  notice 
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Any  contract  in  short  whereby  a  determinate  sum  of  money 

becomes  due  to  any  person,  and  is  not  paid,  but  remains  in 

action  merely,  is  a  contract  of  debt.     And,  taken  in  this 

light,  it  comprehends  a  great  variety  of  ^acquisition ;  being    [  *  465  ] 

usually  divided  into  debts  of  record,  debts  by  special,  and 

debts  by  simple  contract. 

A  debt  of  record  is  a  sum  of  money  which  appears  to  be  Debts  of  record; 
due  by  the  evidence  of  a  court  of  record.  Thus,  when  any 
specific  sum  is  adjudged  to  be  due  from  the  defendant  to  the 
plaintiff,  on  an  action  or  suit  at  law :  this  is  a  contract  of 
the  highest  nature,  being  established  by  the  sentence  of  a 
court  of  judicature.  Debts  upon  recognizance  are  also  a 
sum  of  money,  recognized  or  acknowledged  to  be  due  to  the 
crown  or  a  subject,  in  the  presence  of  some  court  or  magis- 
trate, with  a  condition  that  such  acknowledgment  shall  be 
void  upon  the  appearance  of  the  party,  his  good  behaviour, 
or  the  like :  and  these,  together  with  statutes-merchant  and 
statutes-staple,  &c.,  if  forfeited  by  non-performance  of  the 
condition,  are  also  ranked  among  this  first  and  principal 
class  of  debts,  viz.  debts  of  record  ;  since  the  contract  on 
which  they  are  founded  is  witnessed  by  the  highest  kind  of 
evidence,  viz.  by  matter  of  record. 

Debts  by  specialty,  or  special  contract,  are  such  whereby  by  specialty; 
a  sum  of  money  becomes,  or  is  acknowledged  to  be,  due 
by  deed  or  instrument  under  seal.  Such  as,  by  deed  of 
covenant,  by  deed  of  sale,  by  lease  reserving  rent,  or  by 
bond  or  obligation :  which  last  we  took  occasion  to  explain 
in  the  twentieth  chapter  of  the  present  book ;  and  then 
showed  that  it  is  a  creation  or  acknowledgment  of  a  debt 
from  the  obligor  to  the  obligee,  unless  the  obligor  performs 
a  condition  thereunto  usually  annexed,  as  the  payment  of 
rent  or  money  borrowed,  the  observance  of  a  covenant,  and 
the  like ;  on  failure  of  which  the  bond  becomes  forfeited 
and  the  debt  becomes  due  in  law.  These  are  looked  upon 
as  the  next  class  of  debts  after  those  of  record,  being  con- 
firmed by  special  evidence,  under  seal. 

Debts  by  simple  contract  are  such,  where  the  contract  by  simple  cov 
upon  which  the  obligation  arises  is  neither  ascertained  by 
matter  of  record,  nor  yet  by  deed  or  special  instrument,  but 
by  mere  oral  evidence,  the  most  simple  of  any ;  or  by  notes 
♦unsealed,  which  are  capable  of  a  more  easy  proof,  and  [  *466  ] 
(therefore  only)  better  than  a  verbal  promise.  It  is  easy  to 
see  into  what  a  vast  variety  of  obligations  this  last  class 
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may  be  branched  out,  through  the  numerous  contncts  fcr 
money,  which  are  not  only  expressed  by  the  parties,  bat 
yirtusdly  implied  in  law.  Some  of  these  we  have  already 
occasionally  hinted  at;  and  the  rest,  to  avoid  repetition, 
must  be  referred  to  those  particular  heads  in  the  third  book 
of  these  commentaries,  where  the  breach  of  such  cootncU 
will  be  considered.  I  shall  only  observe  at  present,  that, 
by  the  statute  29  Car.  II.  c.  3,  no  executor  or  administrator 
shall  be  charged  upon  any  special  promise  to  answer  da- 
mages out  of  his  own  estate,  and  no  person  shall  be  charged 
upon  any  promise  to  answer  for  the  debt  or  default  of  ac- 
other,  or  upon  any  agreement  in  consideration  of  marriage, 
or  upon  any  contract  or  sale  of  any  real  estate,  or  upon  any 
agreement  that  is  not  to  be  performed  within  one  year  from 
the  making ;  unless  the  agreement,  or  some  memorandaa 
thereof,  be  in  writing,  and  signed  by  the  party  himself,  or 
by  his  authority. 

But  there  is  one  species  of  debts  upon  simple  contract, 
which,  being  a  transaction  now  introduced  into  all  sorts  of 
civil  life,  under  the  name  of  paper  credit,  deserves  a  more 
particular  regard.  These  are  debts  by  bills  of  exckaMge^ 
znd  pramissary  notes. 
BuiB  of  ex-  A  bill  of  exchange  is  a  security,  originally  invented  amoog 

change.  merchants  in  different  countries,  for  the  more  easy  remittance 

of  money  from  the  one  to  the  other,  which  has  since  spread 
itself  into  almost  all  pecuniary  transactions*  It  is  an  open 
letter  of  request  from  one  man  to  another,  desiring  him  to 
pay  a  sum  named  therein  to  a  third  person  on  his  accomit; 
by  which  means  a  man  at  the  most  distant  part  of  the  world 
may  have  money  remitted  to  him  from  any  trading  couairy. 
If  A.  lives  in  Jamaica,  and  owes  B.  who  lives  in  England 
1000/.,  now  if  C.  be  going  from  England  to  Jamaica,  iie 
may  pay  B.  this  1000/.,  and  take  a  bill  of  exchange  drawn 
by  B.  in  England  upon  A.  in  Jamaica,  and  receive  it  when 
he  comes  thither.  Thus  does  B.  receive  his  debt,  at  any 
distance  of  place,  by  transferring  it  to  C. ;  who  carries  over 
[  *  467  ]  his  money  *in  paper  credit,  without  danger  of  robbery  or 
loss.  This  method  is  said  to  have  been  brought  into  gene- 
ral use  by  the  Jews  and  Lombards,  when  banished  for  their 
usury  and  other  vices;  in  order  the  more  easily  to  draw  their 
effects  out  of  France  and  England,  into  those  countries  in 
which  they  had  chosen  to  reside.  But  the  invention  of  it 
was  a  little  earlier :    for  the  Jews  were  banished  out  of 
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Guienne  in  1287,  and  out  of  England  in  1290  (r);  and  in 
1236  the  use  of  paper  credit  was  introduced  into  the  Mogul 
empire  in  China  (s).  In  common  speech,  such  a  bill  is  fre^ 
quently  called  a  drafts  but  a  hUl  of  exchange  is  the  more 
legal  as  well  as  mercantile  expression.  The  person,  how-» 
ever,  who  writes  this  letter,  is  called  in  law  the  drawer^ 
and  he  to  whom  it  is  written  the  drawee;  and  the  third  per- 
son, or  negotiator,  to  whom  it  is  payable  (whether  specially 
named,  or  the  hearer  generally)  is  called  the  payee. 

These  bills  are  either  foreign^  or  inland  ;  foreign^  when  Fowign 
drawn  by  a  merchant  residing  abroad  upon  his  correspon- 
dent in  England,  or  vice  versd  ;  and  inland^  when  both  the  luuad. 
drawer  and  the  drawee  reside  within  the  kingdom.  For- 
merly foreign  bills  of  exchange  were  much  more  regarded 
in  the  eye  of  the  law  than  inland  ones,  as  being  thought  of 
more  public  concern  in  the  advancement  of  trade  and  com- 
merce. But  now,  by  two  statutes,  the  one  9  &  10  W.  III. 
c.  17,  the  other  3  &  4  Ann.  c.  9(44),  inland  bills  of  ex- 
change are  put  upon  the  same  footing  as  foreign  ones ;  what 
was  the  law  and  custom  of  merchants  with  regard  to  the 
one,  and  taken  notice  of  merely  as  such  (0,  being  by  those 
statutes  expressly  enacted  with  regard  to  the  other.  So 
that  now  there  is  not  in  law  any  manner  of  difference  be- 
tween them  (45). 

(r)  2  Carte.  Hist.  Eng.  203,  206. 
(*)  Mod.  Un.  Hist.  h.  499.  {t)  1  RoU.  Abr.  6. 
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(44)  The  acts,  which  at  first  were 
temporary,  were  made  perpetual  by 
7  Ann.  c.  25. 

(45)  Mr.  Christian  observes,  that 
"  one  Tery  important  distinction  be- 
tween foreign  and  inland  bills  of  ex- 
change still  remains  unaltered  by  the 
statutes ;  viz,  in  a  foreign  bill,  in  or- 
der to  recover  against  the  drawer  or 
indorsers,  it  is  necessary  that  the  bill 
should  be  protested  for  non-accept- 
ance or  non-payment ;  (5  T.R.  239 ;) 
but  a  protest  is  not  necessary  upon 
an  inland  bill,  to  enable  the  holder  to 
recover  the  amount  of  it  against  the 
drawer  or  indorsers ;  and  the  only  ad- 
vantage of  a  protest  upon  an  inland 
bill  is  to  give  the  holder  a  right  to  re- 
cover interest  and  expenses  incurred 


by  the  non-acceptance  or  non-pay- 
ment. (Ld.  Raym.  993.)  No  Inland 
bill,  payable  at  or  after  sight,  can  be 
protested  ;  or  which  is  not  drawn  pay^ 
able  at  some  time  after  date.  (4  T.  R. 
170.)" 

[In  Windle  v.  Atidrews,  (2  Bam.  & 
Aid.  701,)  it  was  decided,  that,  al- 
though the  indorsee  of  an  inland  bill 
of  exchange  has  no  remedy  for  interest 
under  the  statute  of  Ann.,  unless  the 
bill  has  been  regularly  protested ;  still, 
that  statute  does  not  take  away  any 
remedy  which  the  holder  of  a  bill  of 
exchange  had  previously;  and  the 
drawer  of  a  bill  of  exchange,  which  is 
not  duly  paid,  is  liable  at  common  law 
for  interest,  although  no  protest  was 
made. — Ed.] 
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Promissory  Promissofy  DoteSy  or  notes  of  hand,  are  a  plain  and  direct 

engagement  in  writing,  to  pay  a  sum  specified  at  the  time 
therein  limited  to  a  person  therein  named,  or  sometimes  to 
his  order,  or  often  to  the  bearer  at  large.  These  also,  by 
the  same  statute  3  &  4  Ann.  c.  9,  are  made  aasignable  and 
indorsable  in  like  manner  as  bills  of  exchange  (46).  But, 
by  statute  16  Geo.  III.  c.  51,  all  promissory  or  other  notes, 
[  *  468  ]  l^bills  of  exchange,  drafts,  and  undertakings  in  writing, 
being  negotiable  or  transferable,  for  the  payment  of  less 
than  twenty  shillings,  are  declared  to  be  null  and  Toid;  and 
it  is  made  penal  to  utter  or  publish  any  such ;  they  being 
deemed  prejudicial  to  trade  and  public  credit.  And,  by 
17  Geo.  III.  c.  30  (47),  all  such  notes,  bills,  drafts,  and  un- 
dertakings, to  the  amount  of  twenty  shillings,  and  less  than 
five  pounds,  are  subjected  to  many  other  regulations  and 
formalities ;  the  omission  of  any  one  of  which  vacates  tbe 
security,  and  is  penal  to  him  that  utters  it. 
The  nroi>orty  in  The  pavee,  wc  mav  observe,  either  of  a  bill  of  exchan$;e 
notes  is  vested  in  or  promissory  note,  has  clearly  a  property  vested  in  mm 
(not  indeed  in  possession  but  in  action)  by  tbe  express  oon* 
tract  of  the  drawer  in  the  case  of  a  promissory  note,  and,  id 
the  case  of  a  bill  of  exchai^e,  by  his  implied  contract,  vis, 
that,  provided  the  drawee  does  not  pay  the  bill,  the  drawer 
will :  for  which  reason  it  is  usual,  in  bills  of  exchange,  to 
express  that  the  value  thereof  hath  been  received  by  the 
drawer  (u) ;  in  order  to  show  the  consideration,  upon  which 
the  implied  contract  of  repayment  arises.  And  this  pro- 
perty, so  vested,  may  be  transferred  and  assigned  from  the 
payee  to  any  other  man ;  contrary  to  the  general  rule  of  the 
common  law,  that  no  chose  in  action  is  assignable  ;  which 
assignment  is  the  life  of  paper  credit.  It  may,  therefore, 
be  of  some  use,  to  mention  a  few  of  the  principal  incidents 
attending  this  transfer  or  assignment,  in  order  to  make  it 
regular,  and  thereby  to  charge  the  drawer  with  the  payment 
of  the  debt  to  other  persons  than  those  with  whom  he  origi- 
nally contracted. 
of'i^i*^*  ™^buu  '"  ^^®  ^^^  place  then,  the  payee,  or  person  to  whom  or 
and  noti>s.  wliosc  ovder  such  bill  of  exchange  or  promissory  note  is  pay* 

(«)  Stra.  1212. 


(46)  Vol.  III.  p.  157.  for  any  sum  UDder  5/.  is  prolii1ritcd» 

(47)  By  the  statute  of  7  Geo.  IV.     under  a  penalty  of  20/.  for  crerysoch 
c.  fi,  the  issttiug  of  promissory  notes     note  issued. 
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tible,  may,  by  indorsement^  or  writing  his  name  in  dcrso,  or 
on  the  back  of  it,  assign  over  his  whole  property  to  the 
bearer,  or  else  to  another  person  by  name,  either  of  whom  is 
then  called  the  indorsee ;  and  he  may  assign  the  same  to 
another,  and  so  on  in  infinitum.  And  a  promissory  note, 
payable  to  A.  or  bearer,  is  negotiable  without  any  indorse- 
ment, and  payment  thereof  may  be  demanded  by  any  bearer  r  ♦  4gg  i 
"^of  it  (r).  But,  in  case  of  a  bill  of  exchange,  the  payee,  or  Aceeptanee  of 
the  indorsee  (whether  it  be  a  general  or  particular  indorse- 
ment), is  to  go  to  the  drawee,  and  offer  his  bill  for  accept- 
ance ;  which  acceptance  (so  as  to  charge  the  drawer  with 
costs)  must  be  in  writing,  under  or  on  the  back  of  the  bill. 
If  the  drawee  accepts  the  bill,  either  verbally  (48)  or  in 
writing  (w),  he  then  makes  himself  liable  to  pay  it ;  this 
being  now  a  contract  on  his  side,  grounded  on  an  acknow- 
ledgment that  the  drawer  has  effects  in  his  hands,  or  at  least 
credit  sufficient  to  warrant  the  payment.  If  the  drawee  re-  Probst  for  non- 
fuses  to  accept  the  bill,  and  it  be  of  the  value  of  20Z.  or  up-  ****^  ** 
wards,  and  expressed  to  be  for  value  received,  the  payee  or 
indorsee  may  protest  it  for  non-^mceptance;  which  protest 
must  be  made  in  writing,  under  a  copy  of  such  bill  of  ex- 
change, by  some  notary  public;  or,  if  no  such  notary  be  re- 
sident in  the  place,  then  by  any  other  substantial  inhabitant 
in  the  presence  of  two  credible  witnesses;  and  notice  of  such 
protest  must,  within  fourteen  days  after,  be  given  to  the 
drawer  (49). 

(v)  2  Show.  235.— Gnm/  t.  Vaughan,  T.  4  Geo.  III.  B.  R. 
(tr)  Stra.  1000. 

(48)  The  statute  of  1  &  2  Geo.  IV.  c.  or  place ;  TVinwr  ▼.  Haydm,  4  Bam. 

78,  enactfi,  that  no  acceptance  of  any  &  Cress.  3 ;   i9.  C  6  D  &  R.  5  ;)  but 

inland  bill  shall  be  sufficient  to  charge  if  the  acceptance  express  that  the  biU 

any  person,  unless  such  acceptance  be  is  accepted,  payable  at  a  specified 

in  writing  on  the  bill,  or  on  one  of  its  place  only,  and  not  otkerwiit  or  elM- 

parts  when  drawn  in  sets.    But  a  parol  where^  such  acceptance  shaU  be  deem- 

acceptance  of  a  /orHgn  biU  of  ex-  ed  to  all  intents  and  purposes  a  quaU" 

change  is  stiU  valid.   {Fairlee  r.  ITcr-  fled  acceptance  of  the  bill,  and  the 

ring,  3  Bingh.  625;  8.C.II  Moore,  acceptor  shaU  not  be  liable  to  pay  the 

520.)    The  same  statute  enacts,  that  said  bill,  except  in  de&ult  of  payment, 

acceptance  of  any  bill  of  exchange,  pay-  when  such  payment  shall  have  beenfirst 

ableata  specified  place, without  further  duly  demanded  at  the  place  specified, 

expression  qualifying  the  acceptance,  (49)  The  ground  upon  which  the 

shall  be  deemed  to  all  intents  and  pur*  drawer  of  a  biU  of  exchange  isdischarg* 

]H)sesa^«}i«m/ acceptance;  (therefore,  ed  from  liability  to  the  holder  in  re-> 

in  such  case,  the  holder  is  not  bound  to  spect  thereof,  if  he  has  not  received 

present  the  biU  at  any  particular  time  due  notice  of  its  dishonour,  is,  that  the 
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Protest  for  non- 
payment. 
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But,  in  case  such  bill  be  accepted  by  the  drawee,  and 
after  acceptance  he  fails  or  refuses  to  pay  it  within  three 


holder,  omittiiig  to  send  such  notice  to 
the  drawer,  must  be  presumed  to  baye 
given  credit  to  some  person  liable  as 
between  him  and  the  drawer  :  and  it 
has  been  held,  (in  B»  parif  BareUtjf^ 
7  Yes.  598,  in  SttgpUs  y.  OAtnet,  1 
Esp.  N.  P.  C.  333,  and  in  Stewart  t. 
Kennet,  2  Camp.  177,)  that  notice  of 
the  dishonour  of  a  bill  should  be  given 
by  the  holder  himself  or  his  authorised 
agent,  otherwise  the  drawer  would  be 
discharged :  but  in  later  cases,  at  law, 
it  has  been  decided,  that  it  is  sufficient 
for  an  indorsee  to  prove  that  thedrawer 
of  a  bill  had  notice  of  its  dishonour 
from  the  acceptor,  or  any  party  to  the 
bill :  {BMher  v.  Kieman,  4  Camp.  87 ; 
IFtfron  V.  iSipadey,  1  Stark.  34 ;  Chap, 
man  v.  Keane,  3  Adol.  &  Ellis,  197; 
8.  a  4  Nev.  &  M.  607 :)  and  like- 
wise, that  if  the  indorser  of  a  bill  re- 
ceive notice  of  its  dishonour  from  any 
person  who  is  a  party  to  the  bill,  he 
is  directly  liable  upon  it  to  a  subse- 
quent indorsee,  although  he  had  no 
notice  of  the  dishonour  from  such  sub- 
sequent indorsee.  {Jameton  v.  Synn^ 
tont  2  Camp.  373.)  It  seems,  also, 
that  want  of  notice  to  a  drawer,  of  the 
dishonour  of  one  of  his  biUs  of  ex- 
change, may  be  suppUed  by  evidence 
of  his  acknowledgment  to  the  holder 
when  asked  if  the  biD  would  be  paid, 
that  * '  it  would  not : ' '  {Brett  v.  Levett^ 
13  East,  214 ;  and  see  tf|/Wl:)  but 
such  an  acknowledgment,  made  by 
the  drawer  after  he  has  conunitted  an 
act  of  bankruptcy,  is  inadmissible  as 
evidence,  in  an  action  by  his  assignees, 
to  prove  the  petitioning  creditor's 
debt,  in  order  to  support  the  commis- 
aion.  {SmaUeombe  v.  Brugee^  1  M'Clel. 
60.)  And  the  necessity  of  notice  is 
not  dispensed  with  by  any  undentand. 
ing  which  existed  between  the  parties ; 
for,  evidence  of  such  an  understanding 
can  never  be  admitted  to  vary  the 
legal  operation  of  an  instrument: 
(Free    v.  Hmwkmt,    8  Taunt.   97; 


8.  a  1  Mooi«,  535 ;)  nor,  will  b« 
knowledge  of  the  diahonov  of  i 
bin,  (such  knovdedge  not  being  de- 
rived from  any  party  to  tiic  Ml,« 
person  who  wcNild  have  a  riglit  of  ac- 
tion thereon,  if  retomed  to  Ism,)  ^ 
equivalent  to  notice  from  the  hoUff, 
or  other  partj  thereto,  for  the  pwpoK 
of  fixing  the  person  who  has  acqaiiwi 
such  casual  knowledge  of  the  fret  with 

responsibility,  for,  unless  such  notkf 
be  received,  it  may  be  supposed  the 
the  holder  intends  to  give  otdit  w 
some  other  party.  {Bedailer,  Serfr- 
&|f,  11  East,  116;  IBwWv.Awn. 
1 T.  R.  169.)  Even  when  the  dn«r 
of  a  biU  of  exchange  has  become  hask- 
rupt,  and  absconded  before  it  was  d«. 
and  the  acceptor  also  has  beeos* 
bankrupt  before  the  bill  was  doe;  ^ 
holder  will  not  be  entiUed  to  pwre  ^ 
bill  under  the  commission  against  di« 
drawer,  unless  notice  of  the  dishoosar 
of  the  bin  has  been  duly  given  to  tb 
assignees  of  the  said  drawer;  at  aQ 
evenU  when  the  bankrupt  di«w«'« 
house  was  open,  and  a  notice  left  tberv 
would  have  reached  his  assiptf«- 
{Rokde  V.  Proctor,  4  Barn.  &  Cre* 
524 ;  S.C.  6  D.  &  R.  616.)  If»  "• 
deed,  the  biU  had  been  dishono««^ 
before  assignees  of  the  drawer'*  egUU 
were  chosen,  notice  to  the  in**' 
himself  would  be  sufficient.  {Bsfvi^ 
MoUme,  19  Yes.  217.) 

There  are  certain  excepted  cases,  i» 
which  notice  of  the  dishonour  of  <  ^^ 
of  exchange  has  been  determinediiotto 
be  necessary:  for  instance,  (as  wis  be- 
fore intimated,)  where  the  drawer  hu 
no  effects  in  the  hands  of  the  dn«t^ 

nor  any  right  upon  any  other  r"^ 
to  expect  tiie  bill  will  be  paid,beishdd 

not  to  be  entitled  to  formal  notice  « 
its  dishonour ;  knowledge  beii>;>  ^ 
such  case  substituted  for  notice:  bvt 
the  decisions  establishing  this  to^  si- 
milar exceptions  have  been  freqs^^^ 
regretted  by  courts  both  of  Uv  ^^^ 
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days  after  it  becomes  due  (50)  (which  three  days  are  called 
days  of  grace),  the  payee  or  indorsee  is  then  to  get  it  pro- 
tested for  non-payment,  in  the  same  manner,  and  by  the  same 
persons  who  are  to  protest  it  in  case  of  non-acceptance,  and 
such  protest  must  also  be  notified,  within  fourteen  days 
after,  to  the  drawer.    And  he,  on  producing  such  protest, 
either  of  non-acceptance,  or  non-payment,  is  bound  to  make 
good  to  the  payee,  or  indorsee,  not  only  the  amount  of  the 
said  bills  (which  he  is  bound  to  do  within  a  reasonable 
time  after  non-payment,  without  any  protest,  by  the  rules 
of  the  common  law(:r),)  but  also  interest  and  all  charges,  to 
be  computed  from  the  time  of  making  such  protest.     But  >f  S,e°II?iSt*5S**^ 
no  protest  be  made  or  notified  to  the  drawer,  and  any  the  holder  to 
damage  accrues  by  such  neglect,  it  shall  (all  on  the  holder  ^^^^*^  °' 
of  the  bill.    The  bill,  when  refused,  must  be  demanded  of 
the  drawer  as  soon  as  conveniently  may  be :  for  though, 
when  one  draws  a  bill  of  ^exchange,  he  subjects  himself  to    [  *  470  ] 
the  payment,  if  the  person  on  whom  it  is  drawn  refuses 
either  to  accept  or  pay,  yet  that  is  with  this  limitation,  that 
if  the  bill  be  not  paid,  when  due,  the  person  to  whom  it  is 
payable,  shall  in  convenient  time  give  the  drawer  notice 

(x)  Lord  Raym.  993. 


equity,  as  tending  to  introduce  nice 
distinctions,  instead  of  adhering  to  a 
plain  and  intelligible  rule.  {Cory  ▼. 
Seott,  3  Bam.  &  Aid.  622  ;  Clandge 
T.  DaUim,  4  Man.  &  Sel.  231 ;  Watt^ 
wyn  y.  8t.  Quiniin,  1  Bos.  &  Pull. 
655  ;  Mawam  ▼.  Stock,  6  Yes.  305  ; 
£v  parte  WUion,  11  Yes.  411 ;  Ex 
parte  Heath,  2  Yes.  &  Bea.  240.) 

(50)  Mr.  Christian  obsenres,  that 
*'  a  bill  or  note  is  not  now  considered 
due  or  demandable  till  the  last  day  of 
the  three  days'  grace ;  as,  if  a  bill  or 
note  is  dated  on  the  12th  of  any  month, 
and  made  payable  ten  days,  one  week, 
or  one  month,  alter  date,  payment 
must  be  demanded  on  the  25th,  the 
22d,  of  the  same,  and  on  the  15th  of 
the  next  month  respectively.  But,  if 
the  third  day  of  grace  falls  on  a  Sun- 
day, the  biU  or  note  is  payable  and 
due  on  the  Saturday  preceding ;  and 
by  39  &  40  Geo.  III.  c.  42,  if  payable 


on  Good  Friday,  they  are  due  the  day 
before.  Days  of  grace  are  allowed 
upon  promissory  notes,  in  like  man- 
ner as  upon  bills  of  exchange.  (4  T. 
R.  148.) 

"  A  promissory  note  made  payable 
to  A.,  without  adding  or  to  hie  order, 
or  to  bearer,  though  not  negotiable, 
is  a  note  within  the  statute,  and  the 
three  days  of  grace  must  be  allowed 
upon  it.     (6  T.  R.  123.) 

"  A  bill  or  note  must  be  drawn  up- 
on  a  proper  stamp,  and  if  it  be  drawn 
upon  a  greater  stamp  than  the  statutes 
require,  it  cannot  be  receired  in  evi- 
dence ;  but  the  plaintiff  may  recover  as 
for  so  much  money  lent  or  advanced, 
if  he  can  prove  the  defendant's  pro- 
mise to  pay,  or  the  consideration  re- 
ceived by  him  from  the  plaintiff,  in- 
dependently of  the  imperfect  note.  (1 
East,  55.)" 

[But,  as  to  this  last  point,  a  ra- 
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thereof;  for,  otherwise,  the  law  will  imply  it  paid :  since  it 
would  be  prejudicial  to  commerce,  if  a  bill  might  rise  up  to 
charge  the  drawer  at  any  distance  of  time:  when  in  the 
mean  time  all  reckonings  and  accounts  may  be  adjusted 
between  the  drawer  and  the  drawee  (y)  (6i). 
Each  indonee         If  the  bill  bc  an  iudorscd  bill,  and  the  indorsee  cannot 

nutVi  on  dvfault  .      •  • 

of  {he  acceptor,  get  the  drawce  to  discharge  it,  he  may  call  upon  either  the 
to  all  or  aAy  of    drawcr  or  the  indorser,  or  if  the  bill  has  been  negotiated 
doners  for  pav-  through  many  hands,  upon  any  of  the  indorsers  ;  for  each 
'  indorser  is  a  warrantor  for  the  payment  of  the  bill,  which  is 
frequently  taken  in  payment  as  much  (or  more)  upon  the 
credit  of  the  indorser,  as  of  the  drawer.     And  if  such  in- 
dorser, so  called  upon,  has  the  names  of  one  or  more  ia- 
dorsers  prior  to  his  own,  to  each  of  whom  he  is  properly  an 
indorsee,  he  is  also  at  liberty  to  call  upon  any  of  them  to 
make  him  satisfaction ;  and  so  upwards.     But  the  first  in- 
dorser has  nobody  to  resort  to,  but  the  drawer  only(52). 

(y)  8dk.  127. 


tional  alteration  of  the  law  has  been 
enacted  by  the  stat.  of  55  Geo.  III. 
c.  184,  B.  10.  If  a  stamp  is  of  suffi- 
cient amount,  the  instmment  is  not 
now  inralid  merely  because  a  higher 
rate  of  duty  than  was  necessary  has 
been  paid.  See  Qrem  t.  Davietp  4 
Bam.  &  Cress.  240  ;  ^.  (7.6D.&R. 
311.— Ed.] 

(51)  Notice  of  the  non-aoceptanoe 
of  a  bill  must  be  sent  or  given  to  the 
parties  to  whom  the  holder  or  indorsee 
means  to  resort  within  a  rtaatmakU 
time  after  the  dishonour  of  the  bill : 
but,  it  has  been  much  disputed,  whe* 
ther  it  is  the  province  of  the  court 
or  of  the  jury  to  decide  what  is  a 
reasonable  time  for  this  purpose:  it 
seems,  however,  now  to  be  under* 
stood  that  this  is  a  question  partly 
of  fact  and  partly  of  law;  and,  that 
the  jury  are  to  find  the  facts,  such  as 
the  distance  from  each  other  at  which 
the  parties  live,  the  course  of  the  post, 
&c. ;  but,  when  those  facts  are  esta- 
blished, the  reasonableness  of  the  time 
becomes  a  question  of  law,  and  conse- 
quently is  to  be  determined  by  the 


court,  and  not  by  the  jury.  (Thtd^i. 
BrowHf  1  T.  R.  168  ;  DarHakire  t. 
Parker^  6  East,  10 ;  Hayu^x.Birh, 
3Bos.  &  PuL  601 ;  Baiemamr,  Jot^ 
12East,434;  BaldwmY.RiekmrJtm, 
I  Bam.  &  Cress.  247 ;  ^.  CL  2  D.  & 
R.  287  ;  StwrfUT.  Derrick^  Wl|^. 
76 ;  Ltmffdale  v.  TVymmst,  15 


292.)  As  a  general  rule,  liowever, 
the  day  following  that  in  which  the 
holder  of  a  bill  nceivea  the  intelli- 
gence of  its  dishonour,  ia  tlie  time 
at  which  he  ought  to  give  notke  to 
the  parties  whom  he  intends  to  hold 
responsible.  (Bruyv.  AisdwcM,  5  Mas. 
&SeL70;  FFilKMntT. AnMA^SBaoL 
&  Aid.  500.) 

(52)  Mr.  Christian  obeervca,  that 
**  the  holder  of  the  bill  may  brii^  ac 
tions  against  the  acceptor,  diamr, 
and  all  the  indorsers  at  the  same  time; 
but  though  he  may  obtain  ju(%ments 
in  all  the  actions,  yet  he  can  recover 
but  one  satisfitction  for  the  value  of 
the  bill ;  but  he  may  sue  oat  ezeeu' 
tion  against  all  the  rest  for  the  costs 
of  their  respective  actions.  (Bmjky, 
43.)" 
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What  has  been  said  of  bills  of  exchange  is  applicable  JJrv'nolT?!^' 
also  to  promissory  notes,  that  are  indorsed  over,  and  nego-  bilker.  ^'^^* 
tiated  from  one  hand  to  another ;  only  that,  in  this  case,  as 
there  is  no  drawee,  there  can  be  no  protest  for  non-accep- 
tance ;  or  rather  the  law  considers  a  promissory  note  in  the 
light  of  a  bill  drawn  by  a  m$in  upon  himself,  and  accepted 
at  the  time  of  drawing.  And,  in  case  of  non-payment  by 
the  drawer,  the  several  indorsees  of  a  promissory  note  have 
the  same  remedy,  as  upon  bills  of  exchange  against  the 
prior  indorsers. 
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CHAPTER  XXXI. 


OF  TITLE  BY  BANKRUPTCY  (1). 


The  preceding  chapter  having  treated  pretty  largely  of  the 
acquisition  of  personal  property  by  several  commercial  me- 
thods, we  from  thence  shall  be  easily  led  to  take  into  oar 
present  consideration  a  tenth  method  of  transferring  pro- 
perty, which  is  that  of 
X.  By  bank-  X,  Bankruptcy ;  a  title  which  we  before  lightly  touched 

upon  (a),  so  fer  as  it  related  to  the  transfer  of  the  real  estate 
of  the  bankrupt  (2).  At  present  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  disposition  of  chat- 
tels, in  which  the  property  of  persons  concerned  in  trade 
more  usually  consists,  than  in  lands  or  tenements.  Let  us, 
therefore,  first  of  all  consider,  1.  Who  may  become  a  bank- 
rupt: 2.  What  acts  make  a  bankrupt :  3.  The  proceedings 
on  a  commission  of  bankrupt :  and  4.  In  what  manner  an 
estate  in  goods  and  chattels  may  be  transferred  by  bank- 
ruptcy, 
be^eaSnk-  ^'  W*^  ^^Y  bccomc  a  bankrupt.  A  bankrupt  was  be- 
«pt-  fore  (J)  defined  to  be  "a  trader,  who  secretes  himself,  o' 

'^  does  certain  other  acts,  tending  to  defraud  his  creditors. 
He  was  formerly  considered  merely  in  the  light  of  a  criini' 

(a)  See  p«g.  285.  (b)  Ibid. 


(1)  By  the  statute  of  1  &  2  GuL  IV.  matters  of  law  and  equity,  or  on  die 

c.  56,  the  duty  of  administering  and  reftisal  or  admission  of  evidence, 

distributing  the  estate  and  effects  of  (2)  See  ante,  the  note  to  chap.  I8f 

bankrupts,  was  transferred  to  a  court  p.  286,  a  summary  of  the  §Utatoef 

specially  created  for  that  purpose;  provisions  at  present  affectiDg  the  ml 

from  the  decisions  of  which  court  an  estates  of  bankrupts, 
appeal  lies  to  the  Lord  Chancellor  on 
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nal  (3)  or  ofiender(c)  (4) ;  and  in  this  spirit  we  are  told  by 
Sir  Edward  C6ke(d),  that  we  haYC  fetched  as  well  the  name, 
as  the  wickedness  ''^of  bankrupts  from  foreign  nations  (e).  [ 
But  at  present  the  laws  of  bankruptcy  are  considered  as 
laws  calculated  for  the  benefit  of  trade,  and  founded  on  the 
principles  of  humanity  as  well  as  jxistice;  and  to  that  end 
they  confer  some  privileges,  not  only  on  the  creditors,  but 
also  on  the  bankrupt  or  debtor  himself.  On  the  creditors, 
by  compelling  the  bankrupt  to  give  up  all  his  effects  to 
their  use,  without  any  fraudulent  concealment :  on  the 
debtor,  by  exempting  him  from  the  rigour  of  the  general 
law,  whereby  his  person  might  be  confined  at  the  discretion 
of  his  creditor,  though  in  reality  he  has  nothing  to  satisfy 
the  debt :  whereas  the  law  of  bankrupts,  taking  into  consi- 
deration the  sudden  and  unavoidable  accidents  to  which 
men  in  trade  are  liable,  has  given  them  the  liberty  of  their 
persons,  and  some  pecuniary  emoluments,  upon  condition 
they  surrender  up  their  whole  estate  to  be  divided  among 
their  creditors  (5). 
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(c)  Stat.  1  Jac.  I.  c.  15,  a.  17. 

Id)  4  Inst.  277. 

(e)  The  word  itself  is  derived  from 
the  word  baneua  or  hanque,  which  sig- 
nifiefl  the  table  or  counter  of  a  trades- 
man, (Duf^«ine,  I.  969,)  and  nqi^tit, 
broken ;  denoting  thereby  one  whose 
shop  or  place  of  trade  is  broken  and 
gone ;  though  others  rather  choose  to 
adopt  the  word  routet  which  in  French 


signifjes  a  trace  or  track,  and  teU  ns 
that  a  bankrupt  is  one  who  hath  re- 
moved his  banqae,  leaving  but  a  trace 
behind.  (4  Inst.  277.)  And  it  is  ob- 
servable  that  the  title  of  the  first  Eng- 
lish statute  concerning  this  offenee^ 
34  Hen.  VIII.  c.  4,  <<  against  such 
persoDs  as  do  make  bankrupt,"  is  a 
literal  translation  of  the  French  idiom, 
quifoni  hanque  route* 


(3)  See  Vol.  IV.  p.  155. 

(4)  Mr.  Christian  observes,  that 
''  throughout  the  three  first  statutes 
the  bankrupt  is  uniformly  called  an 
offender,  and  the  original  design  of 
the  bankrupt  law  appears  to  have  been 
to  prevent  and  defeat  the  frauds  of 
criminal  debtors." 

(5)  At  this  time  of  day,  it  would  be 
considered  a  very  harsh  application  of 
the  term,  to  speak  of  every  bankrupt 
as  a  cn'mtfux/.  (Bx parte  Stoke,  7  Ves. 
407.)  A  bankrupt,  by  fraudulent  con- 
cealment of  his  effects,  may  still  bring 
upon  himself,  most  deservedly,  the 
heayiest  infliction  of  the  law,  short  of 


the  punishment  of  death :  (Stat.  6 
Geo.  IV.  c.  16,  s.  112  :)  but,  by  ho- 
nestly giving  up  the  whole  of  his  ef- 
fects to  his  creditors,  he  may,  accord- 
ing to  the  present  mild  administration 
of  justice,  actually  entitle  himself  to 
privileges,  which  debtors  who  are  not 
liable  to  the  bankrupt  laws  cannot 
claim.  For  instance,  he  is,  by  virtue 
ef  a  certificate  fisirly  obtained,  ex- 
empted, vrith  regard  to  all  debts  which 
might  have  been  proved  under  the 
commission  against  him,  from  pro- 
longed imprisonment :  (see  the  121st 
section  of  the  statute  just  cited:)  and 
an  honest  bankrupt  may  even,  (in 
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I^\m^^j^  In  this  respect  our  legislature  seems  to  have  attended  to 
the  example  of  the  Roman  law.  I  mean  not  the  terrible 
law  of  the  twelve  tables ;  whereby  the  creditors  might  cot 
the  debtor's  body  into  pieces,  and  each  of  them  take  his  pro- 
portionable share  :  if,  indeed,  that  law,  de  debitore  in  partes 
secandOf  is  to  be  understood  in  so  very  butcherly  a  light; 
which  many  learned  men  have  vrith  reason  doubted  (f). 
Nor  do  I  mean  those  less  inhuman  laws  (if  they  may  be 
called  so,  as  their  meaning  is  indisputably  certain),  of  im- 
prisoning the  debtor's  person  in  chains ;  subjecting  him  to 
stripes  and  hard  labour,  at  the  mercy  of  his  rigid  creditor; 
and  sometimes  selling  him,  his  wife,  and  children,  to  per- 
petual foreign  slavery  trans  TEimm  {g)i  an  oppression 
[  *  473  ]  which  produced  so  many  ^popular  insurrections,  and  seces- 
sions to  the  mons  sacer.  But  I  mean  the  law  of  casm, 
introduced  by  the  Christian  emperors ;  whereby,  if  a  debtor 
tededy  or  yielded  up  all  his  fortune  to  his  creditors,  he  was 
secured  from  being  dragged  to  a  gaol,  **omni  guoque  corpo- 
**  rali  cruciatu  semotd"  (A).  For,  as  the  emperor  justly  ob- 
serves (i),  **  inhumanum  erat  spoUatumfortunis  sttis  in  tcHdua 
*'  damnari."  Thus  far  was  just  and  reasonable:  bot,  as 
the  departing  from  one  extreme  is  apt  to  produce  its  oppo- 
site, we  find  it  afterwards  enacted  (A),  that,  if  tbe  debtor  b; 
any  unforeseen  accident  was  reduced  to  low  circumstaoceS) 
and  would  gwear  that  he  had  not  sufficient  lefl  to  pay  his 
debts,  he  should  not  be  compelled  to  cede  or  give  up  eTcn 
that  which  be  had  in  his  possession :  a  law,  which  under  a 
false  notion  of  humanity,  seems  to  be  fertile  of  perjurV) 
injusticei  and  absurdity. 


•  (/)  Tsylor,  Comment,  in  L.  decern-  with  impuiity  the   ehaatity  of  tbe 

Yiral ;  Bynkenh.  Obwrr.  Jnr.  I.  1.  debtor*!  wife,  bat  then,  by  w  doing* 

Heinecc.  Antiq.  III.  30.  4.  the  debt  is  understood  to  be  dischair 

(p)  In  Pegn  and  the  ndjtetnt  conn-  ed.     (Mod.  Un.  Hist.  vii.  128.) 
tries  in  East  India,  the  creditor  is  en-         (A)  Cod.  7.  71,  per  tai, 
titled  to  dispose  of  the  debtor  himielf,         (t)  Inst.  4.  6.  40. 
and  likewise  of  his  wife  and  children ;         (k)  Not.  135,  c.  1. 
insomnch  that  he  may  eren  tiolate 


cases  where  the  dividend  paid  affords  entitle  himself  to  a  retnm  of  part  of 

reasonable  evidence  that  he  has  not  his  assets.     (See  the  128th  &  I29tli 

been  wantonly  specolatiDg  at  the  risk  sections  of  the  same  statute.) 
of  others,  withont  fimds  of  his  own,) 
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The  laws  of  England,  more  wisely,  have  steered  in  the  The  bankrupt 
middle  between  both  extremes :  providing  at  once  against  cJue  to  utoS  ' 
the  inhumanity  of  the  creditor,  who  is  not  suffered  to  con- 
fine an  honest  bankrupt  after  his  effects  are  delivered  up ; 
and  at  the  same  time  taking  care  that  all  his  just  debts  shall 
be  paid,  so  far  as  the  efiects  will  extend.  But  still  they 
are  cautious  of  encouraging  prodigality  and  extravagance 
by  this  indulgence  to  debtors ;  and  therefore  they  allow  the 
benefit  of  the  laws  of  bankruptcy  to  none  but  actual  traders; 
since  that  set  of  men  are,  generally  speaking,  the  only  per- 
sons liable  to  accidental  losses,  and  to  an  inability  of  paying 
their  debts,  without  any  fault  of  their  own.  If  persons  in 
other  situations  of  life  run  in  debt  without  the  power  of 
payment,  they  must  take  the  consequences  of  their  own 
indiscretion,  even  though  they  meet  with  sudden  accidents 
that  may  reduce  their  fortunes :  for  the  law  holds  it  to  be 
an  unjustifiable  practice,  for  any  person  but  a  trader  to 
encumber  himself  with  debts  of  any  considerable  value.  If 
a  gentleman,  or  *one  in  a  liberal  profession,  at  the  time  of  [  ^  474  ] 
contracting  his  debts,  has  a  sufficient  fund  to  pay  them,  the 
delay  of  payment  is  a  species  of  dishonesty,  and  a  tempo- 
rary injustice  to  his  creditor :  and  if,  at  such  time  he  has  no 
sufficient  fund,  the  dishonesty  and  injustice  is  the  greater. 
He  cannot  therefore  murmur,  if  he  suffers  the  punishment 
%vhich  he  has  voluntarily  drawn  upon  himself.  But  in  mer- 
cantile transactions  the  case  is  far  otherwise.  Trade  cannot 
be  carried  on  without  mutual  credit  on  both  sides :  the 
contracting  of  debts  is  therefore  here  not  only  justifiable, 
but  necessary.  And  if  by  accidental  calamities,  as,  by  the 
loss  of  a  ship  in  a  tempest,  the  failure  of  brother  traders, 
or  by  the  non-payment  of  persons  out  of  trade,  a  merchant 
or  trader  becomes  incapable  of  discharging  his  own  debts, 
it  is  his  misfortune  and  not  his  fault.  To  the  misfortunes, 
therefore,  of  debtors,  the  law  has  given  a  compassionate 
remedy,  but  denied  it  to  their  faults :  since,  at  the  same 
time  that  it  provides  for  the  security  of  commerce,  by 
enacting  that  every  considerable  trader  may  be  de- 
clared a  bankrupt,  for  the  benefit*  of  his  creditors  as 
well  as  himself,  it  has  also  (to  discourage  extravagance) 
declared  that  no  one  shall  be  capable  of  being  made 
a  bankrupt,  but  only  a  trader;   nor  capable  of  receiving 

VOL.  fi.  z  z 
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the  full  benefit  of  the  statutes,   but  only  an   industriim 

trader  (6). 
^^tesformeT-       '^^  ^^^  Statute  made  concerning  any  English  bankropis, 
ly  in  force  con-  was  34  Hen.  VIII.  c.  4.  whcu  trade  beean  first  to  be  pn>- 

ceraingDank-  ... 

rapu.  perly  cultivated  in  England :  which  has  been  almost  totally 

altered  by  statute  13  Eiiz.  c.  7,  whereby  bankruptcy  is  con- 
fined to  such  persons  only  as  have  used  ike  trade  of  mer- 
chandize,  in  gross  or  by  retail,  by  way  of  bargaining,  ex- 
change, re-change,  bartering,  chevisanceCOy  or  otherwise;  or 
have  sought  their  living  by  buying  and  gelling {7).     And  hv 

(/)  That  U,  making  contracts.     (Dufresne,  II.  569.) 


(6)  In  the  last  edition  of  this  to-  of  equity,  for  the   paymeat  of  ,tk 

lame  it  was  observed  that.  Sir  Wm.  jnst  debts   of  BQch  person,  as  wd 

Blackstone  has  forgotten,  or  omitted,  debts  due  on  simple  contract  as  gs 

to  present  the  reverse  of  that  medal,  specialty ;  but  the  debts  by  spedsky 

of  which  he  has  given  so  pleasing  an  in  which  the  heirs  are  bound,  are  to  be 

exhibition.     None  but  tiaders,  it  is  paid  in  fuU,  before  debts  bysiai^ 

true,   can  be  made  bankrupts ;  but,  contract  or  by  specialty,  in  which  ^ 

on  the  other  hand,  as  the  law  now  heirs  are  not  bound,  are  pajrable. 

stands,  the  real  estates  of  none  bnt  tra-  (7)  Our  author  intimates,  in  pwe 

ders  can  be  made  liable  for  their  simple  477,  that  a  /(at  of  bankniptcy  takes 

contract  debts.    It  is,  therefore,  much  out  against  an  infant,  is  of  no  1^ 

more  like  a  boon,  than  a  punishment  validity.     {Ex  parte  Adam^  1  Tes.  & 

(as  our  author  would  represent  it,)  to  Bea.  494  ;  Ex  parte  Bartris,  S  Tn. 

ihe  aristocracy,  to  confine  the  opera-  401.)    But,  where  an  infimt  has  heti 

tion  of  the  bankrupt  laws  to  traders,  himself  out  to  the  woild  as  an  adult 

Public  opinion,  however,  begins  to  be  and  tui  Jurit,  contracting  debts  is 

strongly  in  favour  of  the  propriety  of  such,  a  court  of  equity  win  not  be  dis- 

making  every  debtor's  lands  liable  to  posed  summarily  to  supersede  a  Jiat 

all  just  oSaims  upon  him ;  and  when,  against  him,  on  his  petition ;  bnt  vS 

amongst  the  last  lingering  remains  of  leave  him  to  bring  bis  actioB  at  bv. 

feudality,  the  distinction  between  real  {Bx  parte   Watwn,   16   Vea.  2)66.) 

and  personal  estate,  in  respect  to  the  Married  women    cannot,     genertSj 

liability  to  the  owner's  debts,  shall  be  speaking,  be  made  bankmpts  ;  bat  • 

done  away ;  then,  our  author^s  repre-  feme'Coverte  being  a  sole  trader  is 

sentation  will  be  accurate.  London,  and  the  wife  or  dangbter  of  a 

Since  the  preceding  part  of  this  note  freeman,  is,  by  the  custom  of  tbe  city, 

was  first  published,  the  statute  of  3&4  liable  to  a  fiat  of  bankruptcy.    (Is 

Gul.  TV.  c.  104,  has  passed,  by  which  Vie  v.  Philipe,  1  W.  Bla.  574 ;  £r 

it  is  enacted,  that  when  any  person  parte  Carrinffton,  1  Atk.  206.)   Aad, 

dies  seised  of  or  entitled  to  any  estate  in  cases  not  coming  within  tbe  custOB 

or  interest  in  either  freehold  or  copy-  of  London,  if  a  married  woman  be  » 

bold  estates,  which  he  has  not  charged  drcumstancedasto  be  subjecttoacon- 

with  or  devised  subject  to  the  pay-  mon  law  execution,  it  seems,  she  wiD 

ment  of  his  debts,  the  same  shall  be  likewise  be  subject  to  a  JSai  of  bank- 

assets  to  be  administered  in  courts  mptcy,  (Ex parte  Pre»t(m,  Cooke's  B. 
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statute  21  Jac.  I.  c.  19^  persons  using  the  trade  or  profession 
of  a  scrivener  J  receiving  other  men's  monies  and  estates  into 
their  trust  and  custody,  are  also  made  liable  to  the  statutes 
of  bankruptcy :  and  the  benefits,  as  well  as  the  penal  parts 
of  the  law,  are  ^extended  as  well  to  aliens  and  denizens  as  [  *  475  ] 
to  natural-bom  subjects ;  being  intended  entirely  for  the 
protection  of  trade,  in  which  aliens  are  often  as  deeply  con* 
cemed  as  natives (8).  By  many  subsequent  statutes,  but 
lastly  by  statute  6  Geo.  II.  c.  30(m),  bankers^  brokers,  and 
factoTSf  are  declared  liable  to  the  statutes  of  bankruptcy ; 
and  this  upon  the  same  reason  that  scriveners  are  included 
by  the  statute  of  James  I.,  viz.  for  the  relief  of  their  cre- 

{m)  Sect.  39. 


L.  ch.  3y  s.  1,)  which  is  considered 
pretty  much  in  the  nature  of  a  statute 
execution.  {Ex  parte  Detasteif  IZVes. 
251 ;  Es  parte  Bamedf  1  Glyn  & 
Jameson,  311 ;  Ex  parte  F^reeman,  1 
Ves.  &  B.  41 ;  Es parte  Brown,  Ibid. 
€6  ;  In  the  matter  qf  Wait,  1  Jac.  & 
WaUc.  610 ;  Lee  ▼.  Lopez,  1  Rose,  343.) 
It  was  laid  down  in  Ex  parte  Lay  ton, 
(6  Ves.  440|)  that  a  lunatic  cannot  be 
made  a  bankrapt ;  but,  in  a  later  case, 
(reported  ^ffonyniOM/y  in  13  Ves.  590,) 
Lord  Eldon  held  that,  as  a  commission 
of  lunacy  will  not  protect  the  lunatic 
against  an  action,  so,  lunacy  cannot  be 
a  defence  against  Bflai  of  bankruptcy, 
which  is  a  species  of  action.  The  two 
decisions  may,  perhaps,  be  reconciled 
by  a  third,  in  which  it  was  settled,  up- 
on very  intelligible  principles,  that  a 
lunatic  cannot  commit  an  act  of  bank- 
ruptcy ;  but,  if  the  party  was  sane 
when  he  did  the  act  upon  which  a.  flat 
has  issued,  there  is  no  reason  why  such 
fiat  should  not  be  supported.  (Ex 
parte  Priddy,dtcidtd  8th  June,  1793.) 
The  second  section  of  the  consolida- 
ted bankrupt  act  (6  Geo.  IV.  c.  16,) 
enacts  that  aU  bankers,  brokers,  and 
persons  using  the  trade  of  a  scrivener, 
receiving  other  men's  monies  or  es- 
tates into  their  trust  or  custody,  and 
personsinsuring  ships,  or  their  freight, 
or  other  matters,  against  perils  of  the 


sea,  warehousemen,  wharfingers,  pack- 
ers, builders,  carpenters,  shipwrights, 
rictuaUers,  keepers  of  inns,  taverns, 
hotels,  or  coffee-houses,  dyers,  prin- 
ters, bleachers,  faUers,  calenderers, 
cattle  or  sheep  salesmen,  and  aU  per- 
sons using  the  trade  of  merchandize 
by  way  of  bargaining,  exchange,  bar- 
tering, commission,  consignments,  or 
otherwise,  in  gross,  or  by  retail ;  and 
aU  persons  who,  either  for  themselves, 
or  as  agents  or  factors  for  others,  seek 
their  living  by  buying  and  selling,  or 
by  buying  and  letting  for  hire,  or  by 
the  workmanship  of  goods  or  commo- 
dities, shall  be  deemed  traders  liable 
to  become  bankrupt :  Provided,  that 
no  farmer,  grazier,  common  labourer, 
or  workman  for  hire,  receiver-general 
of  the  taxes,  or  member  of  or  subscri- 
ber to  any  incorporated,  commercial,  or 
trading  companies  established  by  char- 
ter or  act  of parliament,shall  be  deemed, 
as  such,  a  trader  liable  by  virtue  of  the 
said  act  to  become  bankrupt. 

(8)  Mr.  Christian  observes,  that 
"  any  person,  whether  native,  deni- 
zen, or  alien,  who  trades  to  England, 
although  he  never  resides  here  as  a 
trader,  may  be  a  bankrupt,  if  he  should 
come  to  England  and  commit  an  act 
of  bankruptcy  whilst  he  is  here.  Cowp. 
398."  [Xnd  see  Atlen  v.  Cannon,  4 
Bam.  &  Aid.  419.— Ed.] 

z  z  2 


475 


OF  TITLB   BY    BANKBUPTCY. 

ditors;  whom  they  have  otherwise  more  opportunities  of 
defrauding  than  any  other  set  of  dealers :  and  they  are 
properly  to  be  looked  upon  as  traders,  since  they  make 
merchandize  of  money,  in  the  same  manner  as  other  mer- 
chants do  of  goods  and  other  moveable  chattels.  But  by 
the  same  act(n)y  no  farmer^  grazier ^  or  drover ^  shall  (as 
such)  be  liable  to  be  deemed  a  bankrupt(9) :  for,  though 
they  buy  and  sell  com,  and  hay,  and  beasts,  in  the  course 
of  husbandry,  yet  trade  is  not  their  principal,  but  only  a 
collateral,  object;  their  chief  concern  being  to  manure  aod 
till  the  ground,  and  make  the  best  advantage  of  its  produce. 
And,  besides,  the  subjecting  them  to  the  laws  of  bankruptcy 
might  be  a  means  of  defeating  their  landlords  of  the  secu- 
rity which  the  law  has  given  them  above  all  others,  for  the 
payment  of  their  reserved  rents ;  wherefore,  also,  upon  a 
similar  reason,  a  receiver  of  the  hinges  taxes  is  not  capable(o), 
as  such,  of  being  a  bankrupt ;  lest  the  king  should  be  de- 
feated of  those  extensive  remedies  against  his  debtors,  which 
are  put  into  his  hands  by  the  prerogative.  By  the  same 
statute  (p),  no  person  shall  have  a  commission  of  bankrupt 


(n)  Sect.  40. 


(o)  Ibid. 


(p)  Sect  23. 


44 


(9)  Mr.  Chriituui  observes,  that 
although  a  farmer,  grazier,  and 
drover,  cannot  from  their  respective 
occupations  alone  be  bankrupts,  yet 
if  they  buy  and  sell,  or  are  dealers  in- 
dependently of  these  characters,  they 
become,  like  other  traders,  subject  to 
the  bankrupt  laws :  as,  one  farmer 
was  declared  a  bankrupt,  who  bought 
large  quantities  of  potatoes,  not  for 
planting  or  consuming  upon  his  farm, 
but  for  selling  again  for  profit ;  (1  Str. 
513 ;)  and  another,  who  occasionaUy 
bought  horses,  not  for  the  use  of  his 
farm,  but  to  make  a  profit  of  by  re- 
selling. (1  T.  R.  517.)  A  farmer,  who 
ipakes  upon  his  farm  bricks  for  sale, 
from  earth  not  taken  from  the  farm, 
may  be  a  bankrupt.  (1  Bro.  173.)  But 
where  a  man  rented  a  farm,  wherein 
there  was  a  brick  ground,  upon  which 
he  dug  the  clay  and  manufactured 
bricks  for  sale,  the  court  of  Common 
Fleas  decided  he  could  not  be  a  bank- 


rupt; but  this  judgment  was  after- 
wiurds  reversed  by  the  court  of  Kiof'* 
Bench.  (1 T.  R.  34  ;  Cooke,  52. 3rd 
edit.)"  [If  a  person  make  bricki  <d 
the  earth  on  his  own  estate,  sad  sdl 
them  as  a  mode  of  enjoying  the  pro^Q 
of  real  estate,  he  is  no  trader,  widu* 
the  purview  of  the  banknq^t  ]m91. 
(Heane  v.  Rogert,  9  Bam.  &  Cttat. 
589;  4  Man.  &  R.  49S,  S.  C;  E* 
parte  Oailimore,  2  Rose,  424.) 

lln  Ex  parte  Ridge,  (I  yes.&B«i. 
360,)  it  was  held  that  a  fiurmer  msk* 
ing  lime,  from  a  lime-pit  opened  be- 
fore the  commencement  of  hia  term. 
and  selling  the  surplus  beyond  w^t 
he  wanted  for  manure,  is  not  a  trader 
within  the  bankrupt  laws.  (Aod  kc 
Sutton^  V.  Wedy,  7  East,  446.)  Drt- 
ven  are  not  particularised  in  the  coa* 
solidated  bankrupt  act,  (6  Geo.  IV.  c 
16,)  but  cattle  and  sheep  jcfemieiiart 
expressly  declared  to  be  withia  tk 
purview  of  the  act. — Ed.] 
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awarded  against  him,  unless  at  the  petition  of  some  ong 
creditor,  to  whom  he  owes  100/. ;  or  of  two,  to  whom  he  is 
indebted  150/.;  or  of  mor^,  to  whom  altogether  he  is  indebt^ 
ed  200/.  (10).  For  the  law  does  not  look  upon  persons 
whose  debts  amount  to  less,  to  be  traders  considerable 
enough,  either  to  enjoy  the  benefit  of  the  statutes  them* 
selves,  or  to  entitle  the  creditors,  for  the  benefit  of  public 
commerce,  to  demand  the  distribution  of  their  effects. 

*In  the  interpretation  of  these  several  statutes,  it  hath    [  *  476  ] 
been  held,  that  buying  only,  or  selling  only,  will  not  qualify  Jj£?^^£in  th« 
a  man  to  be  a  bankrupt ;  but  it  must  be  both  buying  and  S^rojoi^* 
selling,  and  also  getting  a  livelihood  by  it.     As,  by  exer-  Si*o?i  wh?b?yg 
cising  the  calling  of  a  merchant,  a  grocer,  a  mercer,  or  in  Jjf^fi^^^u. 
one  general  word,  a  chapman{ll),  who  is  one  that  buys  and  JlJSj^^y^** 
sells  any  thing.     But  no  handicraft  occupation  (where  no- 
thing is  bought  and  sold,  and  where  therefore  an  extensive 
credit  for  the  stock  in  trade  is  not  necessary  to  be  had)  will 
make  a  man  a  regular  bankrupt ;  as  that  of  a  husbandman, 
a  gardener,  and  the  like,  who  are  paid  for  their  work  and 
labour(9).     Also  an  inn-keeper  cannot,  as  such,  be  a  bank- 
rupt (r)  (12):  for  his  gain  or  livelihood  does  not  arise  from 
buying  and  selling  in  the  way  of  merchandize,  but  greatly 
from  the  use  of  his  rooms  and  furniture,  his  attendance,  and 


{q)  Cro.  Car.  31. 


(r)  Cro.  Car.  549  ;  Skini).  ^91. 


(10)  The  amount  of  the  debt  of  the 
petitioning  creditor,  or  cfeditors,  is 
stOl  fixed  at  the  rama  stated  in  the 
text ;  bnt  the  15th  section  of  the  sta- 
tute of  6  Geo.  lY.  c.  16,  enacts  that 
every  penon  who  has  given  credit  to 
any  trader  upon  valuable  consideration 
for  any  sum  payable  at  a  certain  time, 
which  time  shall  not  have  arrived  when 
such  trader  committed  an  act  of  bank- 
ruptcy, may  be  a  petitioning  creditor, 
whether  he  shall  have  any  security  in 
writing,  or  otherwise,  for  such  sum  or 
not. 

(11)  It  has  been  long  held  that,  if 
the  affidavit  of  debt  term  the  debtor  a 
"  dealer  and  chapman,*'  that  is  a  raffi- 
cient  description  of  trading  to  support 
a  commission  of  bankruptcy.  And  a 
general  statement  in  the  commission, 


that  the  bankrupt  "  got  his  living  by 
buying  and  BeDing,"  is  enough  to  sup* 
port  it,  though  the  bankrupt  is  describ- 
ed as  a  watennan:  (B»  parte  Herbert, 
2  Yes.  &  Bea.  400 :)  for,  no  clearer 
information  can  be  received  from  the 
expression  "dealer  and  chapman," 
than  would  be  conveyed  by  the  de- 
scription of  the  bankrupt  as  one  who 
«  gained  his  livelihood  by  buying  and 
selling;"  which  general  statement  will 
admit  the  finding  of  any  particular 
trading.  {Hale  v.  Smali,  2  Brod.  & 
Bing.  27 ;  4  Moore,  420  i8,C.2  Wils. 
Cha.  Ca.  86.) 

(12)  The  act  of  6  Geo.  lY.  c.  16, 
expressly  enacts,  that  inn-keepers 
shall  be  subject  to  the  bankrupt  laws: 
see  ante,  the  concluding  paragraph  of 
note  (7)  to  p.  474. 
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the  like :  and  though  he  may  buy  corn  and  victuals,  to  sell 
again  at  a  profit,  yet  that  no  more  makes  him  a  trader,  than 
a  schoolmaster  or  other  person  is,  that  keeps  a  boarding 
house,  and  makes  considerable  gains  by  buying^  and  selling 
what  he  spends  in  the  house ;  and  such  a  one  is  clearly  not 
within  the  statutes(«).  But  where  persona  buy  goods,  and 
make  them  up  into  saleable  commodities,  as  shoe-maker^ 
smiths,  and  the  like ;  here,  though  part  of  the  gain  is  by 
bodily  labour,  and  not  by  buying  and  selling,  yet  they  are 
within  the  statutes  of  bankrupts(0:  for  the  labour  is  onlj 
in  melioration  of  the  commodity,  and  rendering  it  more  fit 
for  sale. 
One  single  act         One  sinsle  act  of  buyins^  and  selling  will  not  make  a  man 

of  buyiD{^  and  o  J      o  o 

Jonititute"""'    atrader(13);  but  a  repeated  practice,  and  profit  by  it.  Boy- 
trader,  ing  and  selling  bank-stock,  or  other  government  securities, 
will  not  make  a  man  a  bankrupt;  they  not  being  goods, 


(t)  Skinn.  292  ;  3  Mod.  330. 


(/)  Cro.  Car.  31  ;  Skinn.  2»2. 


(13)  It  has  been  decided,  that,  a 
ungle  purchase,  made  with  intent  to 
■ell  again,  is  enough  to  constitute  a 
trading,  so  as  to  bring  the  party  within 
the  purview  and  operation  of  the  bank- 
rupt laws.  {Holroyd  v.  Gwynne,  2 
Taunt.  176 ;  Newiand  y.  Bell^  Holt's 
N.  P.  C.  223.)  This,  however,  must 
be  qualified :  Lord  EUenborough  held, 
that  a  fisherman,  who  bought  fish  at 
sea  from  other  boats,  for  the  purpose 
of  making  up  his  own  cargo,  which  he 
carried  ashore  and  sold,  was  a  trader 
within  the  meaning  of  the  bankrupt 
laws:  {Hearmy  v.  Birch,  3  Campb. 
233 :)  but,  Lord  Eldon,  adverting  to 
this  decision,  expressed  his  opinion  to 
be,  that,  although  it  would  be  imma- 
terial whether  the  acts  were  few  or 
many,  if  the  fisherman  went  out  for 
the  purpose  of  buying  fish,  that  would 
make  him  a  general  trader;  stiU,  if 
the  case  were  no  more  than  that  a  per- 
son who  went  to  sea  to  fish,  and,  not 
obtaining  a  sufficient  cazgo,  buys  a 
few  fish  to  make  it  up,  it  would  be 
hasty  to  say  that  such  a  partial  buying 
would  amount  to  a  general  trading. 


Sndi  a  case,  his  lordsiiip  added,  most 
always  depend  upon  its  own  partknkr 
circumstances,  and  be  properiy  the 
subject  of  a  trial  at  law.  It  was  far- 
ther observed,  that  a  fiarmer,  who  :s 
converting  his  apples,  the  fruit  of  his 
orchard,  into  cider,  and  finding  he  bis 
not  a  sufficient  supply  from  his  ova 
orchard,  makes  up  the  deficjencybf 
purchasing  apples  from  his  neighboan : 
or  the  owner  and  worker  of  a  oosl- 
mine  who  buys  small  artides,  as  bread, 
cheese,  &c.,  in  order  to  sell  tfacm  agsia 
to  his  own  pit-men ;  does  not  thcrdby 
render  himself  a  trader  within  tke 
bankrupt  laws.  (Ex  parte  GulUmartf 
2  Rose,  427,  428.) 

But,  it  seems  quite  dear,  the  ques- 
tion of  law  is  not  now  govemed  by  the 
quantum  of  the  trading;  it  is  a  atttkd 
rule,  that,  if  any  stranger  may  be  sap- 
plied  with  the  commodity  which  is  sdU, 
and  it  is  not  sold  as  a  &Toiir  to  aay 
particular  person,  there,  the  person  so 
selling  is  subject  to  the  bankrupt  laws. 
(Potman  v.  Vaugkm^  1  T.  R.  573 ; 
Wright  V.  Bird,  I  Price,  22.) 
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wareSi  or  merchandize^  withiQ  the  intent  of  the  statute,  by 
which  a  profit  may  be  fairly  made(tt).  Neither  will  buying 
and  selling  under  particular  restraints,  or  for  particular  pur- 
poses; as,  if  ^a  commissioner  of  the  navy  uses  to  buy  victuals  [  *477  ] 
for  the  fleet,  and  dispose  of  the  surplus  and  refuse,  he  is  not 
thereby  made  a  trader  within  the  statutes  (tr).  An  in* 
fant  (14),  though  a  trader,  cannot  be  made  a  bankrupt ;  for 
an  infant  can  owe  nothing  but  for  necessaries  :  and  the  sta- 
tutes of  bankruptcy  create  no  new  debts,  but  only  give  a 
speedier  and  more  effectual  remedy  for  recovering  such  as 
were  before  due :  and  no  person  can  be  made  a  bankrupt 
for  debts  which  he  is  not  liable  at  law  to  pay  (x).  But  a 
feme-KSOvert  in  London,  being  a  sole  trader  according  to  the 
custom,  is  liable  to  a  commission  of  bankrupt  (y)(16). 

2.  Having  thus  considered,  who  may,  and  who  may  not,  s.  what  acts 
be  made  a  bankrupt,  we  are  to  inquire,  secondly,  by  what  rapt  * 
iicts  a  man  may  become  a  bankrupt (16).    A  bankrupt  is  ''a 


(tt)  2  P.  Wms.  308. 

(w)  1  Salk.  110  ;  Skinn.  292. 


(jp)  Lord  Raym.  443. 

(y)  La  Vie  t.  PhiUjn,  M.  6  Geo.  III.  B.  R. 


(14)  See  ante,  note  (7)  to  p.  474. 

(15)  See  the  reference  given  in  the 
last  note. 

(16)  The  3rd,  4th,  and  5th  sections 
of  the  statute  of  6  Geo.  IV.  c.  16, 
enact,  that,  if  any  trader  shaU  depart 
this  realm,  or,  being  oat  of  this  realm, 
shaU  remain  abroad,  or  depart  from 
his  dwelling-house,  or  otherwise  ab- 
sent himself,  or  begin  to  keep  his 
house,  or  suffer  himself  to  be  arrested 
for  any  debt  not  due,  or  yield  himself 
to  prison,  or  suffer  himself  to  be  out- 
lawed, or  procure  himself  to  be  ar- 
rested, or  his  goods,  money,  or  chat- 
tels, to  be  attached,  sequestered,  or 
taken  in  execution,  or  make  or  cause 
to  be  made,  either  within  this  realm 
or  elsewhere,  any  fraudulent  grant  or 
conyeyance  of  any  of  his  lands,  tene- 
ments, goods,  or  chattels,  or  make  or 
cause  to  be  made  any  frtmdulent  gift, 
delirery,  or  transfer,  of  any  of  his 
goods  or  chattels ;  every  such  trader, 
doing,  suffering,  procuring,  executing, 
permitting,  making,  or  causing  to  be 
made,  any  of  the  acts,  deeds,  or  mat- 


ters aforesaid,  with  intent  to  defeat 
or  delay  his  creditors,  shall  be  deemed 
to  have  thereby  committed  an  act  of 
bankruptcy.  But  a  conveyance  of  aU 
a  trader's  property,  in  trust  for  the 
benefit  of  his  creditors,  shall  not  be 
deemed  an  act  of  bankruptcy,  unless 
aflat  issue  within  six  calendar  months 
from  the  execution  of  such  convey- 
ance, provided  such  trust  deed  is  exe- 
cuted by  each  of  the  trustees  within 
fifteen  days  after  the  execution  thereof 
by  the  trader,  and  the  execution  of 
each  party  is  attested  by  an  attorney 
or  solicitor,  and  due  notice  is  pub- 
lished in  the  Gazette  and  newspapers. 
And  it  is  also  enacted,  that,  if  any 
trader,  having  been  arrested  or  com- 
mitted to  prison  for  debt,  or  on  at- 
tachment for  non-payment  of  money, 
shall,  upon  such  or  any  other  arrest, 
or  commitment  for  debt  or  non-pay- 
ment of  money,  or  upon  any  deten- 
tion for  debt,  lie  in  prison  for  twenty- 
one  days  after  any  detainer  for  debt 
lodged  against  him,  and  not  discharg- 
ed, every  such  trader  shall  be  deemed 


477 


OF  TITLE   BT   BAMKBUPTCT. 


''  trader,  who  secretes  himBelfy  or  does  certain  other  icte^ 
"  tending  to  defraud  his  creditors."  We  have  hitherto  beei 
employed  in  explaining  the  former  part  of  this  descriptioo, 
**  a  trader ;"  let  us  now  attend  to  the  latter,  *'  who  secretes 
**  himself,  or  does  certain  other  acts  tending  to  defraud  his 
'*  creditors."  And,  in  general,  whenever  such  a  trader,  as 
is  before  described,  hath  endeavoured  to  avoid  his  creditor^ 
or  evade  their  just  demands,  this  hath  been  declared  by  the 
legislature  to  be  an  act  of  bankruptcy,  upon  which  a  com- 
mission may  be  sued  out.  For,  in  this  extrajudicial  method 
of  proceeding,  which  is  allowed  merely  for  the  benefit  of 
commerce,  the  law  is  extremely  watchful  to  detect  a  man, 
whose  circumstances  are  decliniug,  in  the  first  instance,  ot 
at  least  as  early  as  possible;  that  the  creditors  may  reoeire 
as  large  a  proportion  of  their  debts  as  may  be  ;  and  that  a 
man  may  not  go  on  wantonly  wasting  his  substance,  and 
then  claim  the  benefit  of  the  statutes,  when  he  has  nothing 
left  to  distribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are,  which 
render  a  man  a  bankrupt,  we  must  consult  the  several  sta- 
tutes, and  the  resolutions  formed  by  the  courts  thereon. 
[  *478  ]  *Among  these  may  therefore  be  reckoned,  1.  Departing 
from  the  realm,  whereby  a  man  withdraws  himself  from  the 
jurisdiction  and  coercion  of  the  law,  with  intent  to  de 
fraud  his  creditors  {z)  (17).     2.   Departing  from  his  own 

(i)  Stat.  13  Elb.  c.  7. 


The  MTeral  acta 
of  Iwnkraptey 
prior  to  the  6 
Geo.  IV.  c  16. 


to  have  thereby  committed  an  act  of 
baakraptcy ;  or,  if  any  trader,  having 
been  arretted,  committed,  or  detained 
for  debt,  ahall  escape  out  of  priaon  or 
cnatody,  every  anch  trader  shall  be 
deemed  to  have  thereby  committed  an 
act  of  bankruptcy  from  the  time  of 
such  arrest,  commitment,  or  deten- 
tion. And  by  the  8th  section  of  the 
same  statute,  it  is  enacted,  that  any 
trader  who  shall,  after  a  docket  struck 
against  him,  compound  with  the  peti- 
tioning creditor,  so  as  to  pay  or  give 
him  security  for  more  in  the  pound  in 
respect  of  his  debt  than  the  other 
creditors,  shall  be  held  to  have  there- 
by committed  an  act  of  bankruptcy ; 
and  if  any  Jiai  has  issued  upon  the 


docket  so  struck,  the  Lord  Cha- 
oeUor  may  either  supersede  the  na^ 
or  order  it  to  be  proceeded  in,  it  he 
shall  see  fit :  and  the  creditor  locoa- 
pounding  ahall  forfeit  his  whok  dd<. 
and  refund  or  deliver  Jiip  the  pajnot 
or  security  so  by  him  received. 

(17)  A  fi^a  of  bankruptcy  cssnot 
be  sustained  merely  by  shoiriSK 
that  the  debtor  is  residing  albntit 
more  especially  if  the  debt  was  ofl^ 
due  when  he  went  abroad;  for,  ia 
such  case,  what  date  could  be  gncs 
to  the  act  of  bankruptcy  ?  If  a  dsb 
goes  out  of  the  kingdom  with  a  ^ 
intention,  and  for  a  proper  porpoae; 
that,  it  has  been  long  detenaiBcd, 
will  not  be  an  act  of  bankrap^cTi 
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house,  with  intent  to  secrete  himself,  and  avoid  his  cre- 
ditors (a)  (18).  3.  Keeping  in  his  own  house,  privately,  so 
as  not  to  be  seen  or  spoken  with  by  his  creditors,  except  for 
just  and  necessary  cause;  which  is  likewise  construed  to  be 

(a)  Ibid. ;  Stat.  1  Jac.  I.  c.  15. 
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though  creditor!  are  delayed.  Then, 
suppote  a  man  who  wai  not  in  debt 
when  he  went  abroad,  continnea  to 
reside  there  after  debts  are  contracted 
here  by  his  agent  or  partner, — ^how 
ctai  his  leaTing  this  kingdom  be  con- 
nected as  an  act  of  bankruptcy  with 
the  posterior  debt?  {B» parte  MU" 
Me,  5  Yes.  578.)  And  though  a 
tradesman  is  actually  indebted  at  the 
time  of  his  departure  from  the  realm, 
and  some  of  his  creditors  may  suffer 
delay  in  consequence  of  that  depar- 
ture, it  wiU  not  be  an  act  of  bank- 
ruptcy, without  proof  or  necessary 
inference  that  the  departure  was  with 
an  intent,  at  the  very  time,  to. delay 
creditors.    {Bx  parte  Oebwne,  2  Ves. 

6  Bea.  179.) 

(18)  The  departure  of  a  trader 
from  his  dwelling-house,  with  inieni  to 
delay  his  creditors,  {FfuwUr  y.  Padget, 

7  T.  R.  514,)  is  an  act  of  bankruptcy, 
though  no  creditor  be  in  fact  delayed 
thereby.  (Roberteonw.LiddeiitdEMty 
491 ;  WUUame  t.  Nuim,  1  Taunt.  270 ; 
Bayfy  T.  8ckq/ield,  1  Man.  &  Sel.  352 ; 
Harvep  t.  Bamebottom,  1  Bam.  & 
Cress.  60;  2  D.  &R.  112,  8.  C.)  But 
many  drcumstsnces  may  afford  a  sa- 
tisfactory explanation  of  a  trader's 
conduct  in  departing  from  his  dwell- 
ing-house ;  (Wjfdown^e  cote,  14  Yes. 
90 ;)  and  whether  such  departure  was 
accompanied  with  an  intent  to  delay 
a  creditor,  is  a  question  of  fact,  which 
is  proper,  in  most  cases,  to  be  left  to 
a  jury  to  determine,  upon  all  the  cir- 
cumstances. {Aldridge  ▼.  Ireland, 
cited  in  1  Taunt.  273.)  But,  if  a 
tradfir  quitted  his  dwelling-house  with 
the  intention  of  delaying  a  creditor, 


the  act  of  bankruptcy  will  not  be  less 
complete  because  it  was  committed 
under  the  impression  of  a  groundless 
spprehension.  For  instance,  if  a 
debtor,  knowing  that  a  writ  is  out 
against  him,  and  seeing  a  bailiff  com- 
ing to  his  house,  absconds,  the  act  of 
bankruptcy  is  complete,  although  the 
officer  in  fact  had  not  the  writ  with 
him.  (£r/»ar/eBa»|/brrf,15Yes.459.) 
A  trader  may  be  guilty  of  an  act  of 
bankruptcy,  not  only  by  departing 
from  the  realm,  or  absconding  from 
his  dwelling-house,  but  by  "  other- 
wise absenting  himself,''  if  he  does  so 
with  intent  to  delay  his  creditors: 
{Harvey  r.  Ramabottom,  1  Bam.  it 
Cress.  60;  2  D.  &  R.  142,  8.  C; 
Jmdme  ▼.  Da  Ooeeen,  I  New  Rep. 
235 ;  Ohnmingkam  ▼.  Laing,  2 
Marsh.  241 :)  and,  in  such  case 
also,  the  act  of  bankraptcy  de- 
pends on  the  intent  to  delay;  it  is 
immaterial  whether  that  intent  was 
productiTc  of  actual  delay  or  not. 
(Chenoweth  t.  Hay,  I  Man.  &  Sel. 
679.)  But,  a  debtor's  mere  breach 
of  an  appointment  to  meet  his  credi- 
tor at  a  specified  place,  (not  being 
the  debtor's  abode  or  usual  place  of 
business,)  without  any  eridence  that 
the  debtor  absented  himself  from  the 
place  appointed,  with  a  view  to  delay 
his  creditors,  does  not  present  even  a 
primd  facte  case  of  an  act  of  bank- 
raptcy. {Tuektr  T.  Janea,  2  Bing.  3.) 
The  case  might  be  Tery  different  if 
the  place  of  appointment  were  that  in 
which  the  debtor  was  in  the  habit  of 
giving  daily  attendance,  for  the  pur- 
pose of  carrying  on  his  trade.  (Gmh- 
minykam  ▼.  Laing,  2  Marsh.  241.) 
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an  intention  to  defraud  his  crediton,  by  avoiding  the  proces? 
of  the  law  (ft)  (19)  (20).  4.  Procuring  or  suffering  bimsdf 
willingly  to  be  arrested^  or  outlawed,  or  imprisoned,  witkoot 
just  and  lawful  cause ;  which  is  likewise  deemed  an  attempt 
to  defraud  his  creditors  (c)  (21).     5.  Procuring  his  money, 


{b)  SUt.  13  Elis.  c.  7. 


(c)  Ibid.  1  Jac.  I.  e.  15. 


(19)  An  act  of  baiikniptcy  may  be 
committed  by  denial  to  a  penon  wko 
knows  that  the  debtor  is  in  the  house, 
and  actually  hears  him  give  direc- 
tions to  be  denied,  and  even  sees  him 
throQgh  the  window  of  a  partition: 
the  proof  of  beginning  to  keep  house 
depending,  not  upon  the  possibility 
of  gaining  access  to  the  debtor,  bnt 
upon  his  intention  in  denying  him- 
self. (Ex  parte  BaarfMt^  15  Yes. 
460.)  If  a  trader  gives  a  general 
order  to  be  denied  to  all  comers,  this 
is  sufficient  eridence  of  a  beginning  to 
keep  house  with  intention  to  delay 
creditors ;  and  may  constituto  an  act 
of  bankruptcy,  though  no  oreditor 
is  actually  delayed  by  such  order: 
{LUkjfd  T.  HtatMeote,  2  Brod.  &  Bing. 
391 ;  Harvejf  ▼.  Ramtbottom,  1  Bam. 
abCress.61 ;  2  D.  &R.  142,fi^.C.:)  JBr 
parte  White,  3yes.&  Bea.  129:)  for, 
it  is  not  the  denial  of  access  when  a 
creditor  calls  which  constitutes  an  act 
of  bankruptcy;  tkai  is  only  evidence, 
if  unexplained,  of  an  act  of  bank- 
ruptcy, committed  either  by  keeping 
house,  or  absconding  therefrom,  with 
Meni  to  delay  crediton.  {Bayly  y. 
SekafiM,  1  Man.  &  SeL  352;  Ao- 
^erteom  t.  lAddeU,  9  East,  494; 
Lloyd  T.  Heaikcote,  2  Brod.  &  Bing. 
392.) 

A  denial  ghren  to  a  creditor  by  the 
debtor's  servant,  which  denial  the 
master  subsequently  approves,  will 
not  amount  to  an  act  of  bankruptcy, 
if  it  cannot  be  connected  with  a  pre- 
vious direction  by  the  master  that 
such  denial  should  be  given ;  or  if,  in 
the  interval  between  such  denial  and 
the  approbation  thereof,  the  debtor 


has  seen  and  convened  with  tke  cr* 
ditor.  (&r jMTie  Aster,  UYcL  111: 
But,  if  a  trader  gives  a  geasnlorfa 
to  be  denied,  and  is  denied  to  a  oe* 
ditor,  it  is  a  "  ***g''****c  to  tap 
house,"  within  the  meauiivcltk 
statute,  thoogh  Oie  debtor  «» 
diately  overtakes  the  creditor  nk 
says  he  was  not  afraid  of  Aon.  (1M> 
lovv.Mey,  1  Taunt.  483.) 

(20)  Mr.  Ckzistian,  in  Ui  Mti 
upon  thia  passage  of  the  totf  a- 
tracts  the  following  obsutatioM  fiva 
Cooke's  B.  L.  <*A  denisl  tiat  tk 
trader  is  at  home,  (when  iafrcCk 
is,)  by  his  order  or  eBp^nkaSasm^  toi 
creditor  or  his  servant,  who  coBesft 
demand  payment  of  a  debt,  ii  ^riM 
ySuie,  and  is  generally  adarittwl,  cfi- 
denoe  of  this  act  of  bankruptcy;  nt 
if  the  denial  were  made,  not  to  tii? 
payment,  but  for  some  other  < 


sickness,  company, 
nnsfasonableness  of  the  hour,  it  ^ 
not  amount  to  an  act  of  bankraptcr." 

[A  denial  on  a  Smtday  is  notoaa 
of  bankruptcy,  although  ^  4ebMr 
may  have  appointed  that  day  fv 
settling  accounts  with  his  eredinr. 
(Bx  parte  Prwtom,  2  Yes.  «e  Bo- 
212.)— En.] 

(21)  With  respect  to  tiiis,  aod^ 
subsequent  acts  of  bankrqvtcy  ^ 
tailed  by  our  autlior  in  the  text,  it  ii 
necessary  to  refer  to  the  statote  tt 
6  Geo.  lY.  c.  16,  whidi  is  difotsdr 
worded,  and  in  some  respects  kT 
materially  so,  firom  the  statutes  ip<i 
which  Blackstone  was  cesamHttiBg- 
See  the  sections  of  die  modenitatale 
which  relate  to  this  matter, 
in  note  (16)  to  this  chapter. 
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goods,  chattelsy  and  effects,  to  be  attached  or  sequestered 
by  any  legal  process ;  which  is  another  plain  and  direct  en* 
deavour  to  disappoint  his  creditors  of  their  security  (d). 
6.  Making  any  fraudulent  conveyance  to  a  friend,  or  secret 
trustee,  of  his  lands,  tenements,  goods,  or  chattels ;  which 
is  an  act  of  the  same  suspicious  nature  with  the  la8t(e)(22). 


(d)  Stat.  1  Jac.  I.  c.  15. 


(e)  Ibid. 
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(22)  The  statute  of  6  Geo.  IV.  c. 
16,  (as  stated  on/e,  in  the  last  note  to 
p.  477f  which  see,)  enacts,  that  a  con- 
veyance of  the  whole  even  of  a  trader's 
property,  in  trust  for  the  benefit  of 
his  creditors,  though  it  necessarily 
takes  such  effects  out  of  the  ordinary 
course  of  distribution  by  process  of 
law,  shall  not  be  ipso  facto,  as  it  for- 
merly was,  an  act  of  bankruptcy. 

Under  the  words  of  the  recent  sta- 
tute, in  order  to  prove  any  grant  or 
convejrance  made  by  a  trader,  to  be 
an  act  of  bankruptcy,  it  seems  neces- 
sary to  show,  that  the  transfer  was 
made  with  intent  to  delay  his  credi- 
tors. To  ascertain  the  intent,  parol 
evidence  is  let  in ;  and  the  fraudulent 
intention  is  to  be  collected,  not  merely 
from  the  form  of  the  instrument,  but 
from  aU  the  circumstances  which  can 
show  what  was  its  proposed  or  neces- 
sary operation.  (Ejp  parte  Cawkwflif 
19  Ves.  234 ;  Dutton  v.  Mofriaon,  17 
Yes.  169;  Bjp  parte  Boume,  16  Ves. 
148 ;  Gikbine  v.  PhiU^e,  7  Bam.  & 
Cress.  534 ;  2  Man.  &  R.  247.  S.  C.) 
Where  the  subject  of  such  a  grant  is 
left  in  the  possession  and  disposal  of 
the  bankrupt,  the  transaction  isr  clearly 
fraudulent ;  and  the  property  will,  of 
course,  go  to  the  general  creditors  of 
the  grantor.  {3PNeiU  v.  CahUl,  2 
Bligh,  260 ;  »v  parte  Smith,  1  Ves.  & 
Bea.  522.) 

If  a  man,  though  not  in  trade  at 
the  time  of  his  maniage,  appears  to 
look  forward  to  the  purpose  of  becom- 
ing a  trader,  and  the  possible  conse- 
quences of  that  purpose,  and  limits 
an  estate  or  interest  to  his  wife  upon 


the  contingency  of  his  becoming  a 
bankrupt:  sudi  a  limitation  bising 
plainly  and  obviously  adopted  solely 
with  an  intent  of  evading  the  bank- 
rupt laws,  the  estate  or  interest  will 
go  to  the  settlor's  creditors,  should 
he  eventually  become  a  bankrupt. 
{Higinbotham  v.  Holme,  19  Yes.  92.) 
Post-nuptial  settlements,  made  by  a 
man  who  afterwards  becomes  a  bank- 
rupt, cannot  be  supported  as  against 
his  assignees ;  {Beaumont  v.  Thorpe 
1  Yes.  sen.  27 ;)  unless  the  setUe- 
ment  was  made  in  pursuance  of  ante- 
nuptial articles,  clearly  proved;  {KeUjf 
V.  Power,  2  Ball  &  Beat.  251 ;  Sir 
Ralph  Bovy'e  eate,  1  Yentr.  193; 
Batterehee  v.  Farriagton,  1  Swanst. 
113 :)  or  unless  it  was  made  under 
the  direction  of  a  court  of  equity: 
(WheeUr  v.  Caryl,  Ambl.  121 ;  Bail 
V.  Omtte,  I  Yes.  &  Bea.  299 :)  or  in 
consideration  of  an  additional  portion 
then  received  by  the  husband  from 
his  wife's  friends.  {Brtnim  v.  /oner, 
1  Atk.  190  ;  Ward  v.  ShaUett,  2  Yes. 
sen.  16 ;  ex  parte  Hall,  1  Yes.  &  Bea. 
114  ;  Doe  v.  Boutledge,  Cowp.  711.) 
With  respect  to  payments  made,  or 
securities  for  just  debts  given,  by  an 
insolvent  on  the  eve  of  his  bank- 
ruptcy, the  material  question  wiU  be, 
whether  the  payment  was  made,  or 
the  security  given,  by  the  debtor  vo- 
luntarily, with  an  intent  to  give  a  pre- 
ference  to  a  particular  creditor  (which 
would  be  fraudulent  and  void,)  or 
whether  it  was  made  in  consequence 
of  the  pressing  importunity  of  the 
creditor;  for,  in  the  latter  case,  actual 
payments,  at  all  events,  oould  not  be 
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7.  Procuring  any  protection,  not  being  himself  pri?ileged 
by  parliament,  in  order  to  screen  his  person  fromanests; 
which  also  is  an  endeavour  to  elnde  the  justice  of  the  law 
(/)  (23).     8.  Endeavouring  or  desiring,  by  any  petition  to 
the  king,  or  bill  exhibited  in  any  of  the  king's  courts  against 
any  creditors,  to  compel  them  to  take  less  than  th^r  just 
debts ;  or  to  procrastinate  the  time  of  payment  originally 
contracted  for ;  which  are  an  acknowledgment  of  either  his 
poverty  or  his  knavery  (^).     9.  Lying  in  prison  for  two 
months  (24),  or  more,  upon  arrest  or  other  detention  for 
debt,  without  finding  bail  in  order  to  obtain  his  liberty  (iV 
For,  the  inability  to  procure  bail,  argues  a  strong  deficiency 
in  his  credit,  owing  either  to  his  suspected  poverty,  or  ill 
character ;  and  his  neglect  to  do  it,  if  able,  can  arise  (Kily 
from  a  fraudulent  intention ;  in  either  of  which  cases,  it  is 
[  ^479  ]    high  time  for  his  creditors  to  look  to  themselves,  •and  com- 
pel a  distribution  of  his  efiects.     10.  Escaping  from  piison 
afler  an  arrest  (25)  for  a  just  debt  of  100/.  or  upwards  (t). 
For,  no  man  would  break  prison,  that  was  able  and  desiroos 


(/)  Stot.  21  Jac.  I.  c.  19. 
{g)  Ibid. 


(A)  Itnd. 
(0  Ibid. 


recalled.  {Fidgetmy,  Sharpe,  STannt. 
545  ;  PoUmd  ▼.  Olffn,  2  Dowl.  &  Ryl. 
312.  Stat.  6  Geo.  IV.  c.  16,  s.  82.) 
Hie  object  of  the  debtor,  under  such 
drcomstancei,  is,  not  to  give  a  pre- 
ference, bnt  to  delhrer  himaelf :  and 
it  should  leem,  this  consideration 
would  be  sufficient  to  bring  the  trans- 
action, whether  it  was  one  of  actual 
payment  or  a  deliTcry  of  securities, 
within  the  benefit  of  the  exception 
contained  in  the  72nd  section  of  the 
consolidated  bankrupt  act,  already 
cited.  (And  see  Bx  parte  Seudamore, 
3  Yes.  88.)  There  has  been  no  dis- 
position erinced  of  late,  by  courts  of 
law,  to  make  bond  fide  creditors  re- 
Amd  monies  they  have  receiTcd  from 
their  debtor,  on  the  ground  that  aU 
such  payments  by  an  insoWent  must 
haye  been  intended  to  give  a  fraudu- 
lent preference.  It  must  be  shown, 
not  only  that  the  debtor  knew  himself 
to  be  insolvent,  but  also,  that  at  the 
time  of  payment  he   actually  con- 


templated bankruptcy.  (Atkiut^  r 
BrmdaU,  2  Bing.  N.C.  225.)  Bit, 
where  a  debtor,  though  under  tke 
pressure  of  a  hostile  creditor,  «■- 
veyed  his  real  estates  to  traslBci  ts 
seU  to  pay  that  creditor,  and  with  i 
further  trvtt  to  pay  debts  to  certiiB 
relations,  to  gine  them  a  prtfermxi 
this  was  decided  to  be  dearly  ■d«^ 
of  bankruptcy.  {Moryem  v.  fhf^ 
fnm,  3Taunt.  241 ;  Pumnffi, Tuehr, 
4  Bam.  &  Aid.  384.) 

(23)  By  the  statute  of  7  Ann.c.l3f 
8. 5,  declaring  the  privilege  ofB*^^ 
sadors  and  their  train,  it  is  enic^ 
that  no  merchant  or  other  tndtf 
whatsoever,  within  tiie  deseriptio&  ^ 
any  of  the  statutes  against  bankrvp^ 
shall  have  any  benefit  by  that  act 

(24)  See  the  present  legislative 
enactments  on  this  head  stated.  «>''' 
in  note  (16)  to  p.  477. 

(25)  See  the  reference  given  ia^ 
last  note. 
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to  procure  bail ;  which  brings  it  within  the  reason  of  the 
last  case.  11.  Neglecting  to  make  satisfaction  for  any  just 
debt  to  the  amount  of  100/.  within  two  months  after  service 
of  legal  process  for  such  debt^  upon  any  trader  having  privi- 
lege of  parliament  (A)  (26). 

(k)  SUt.  4  Geo.  III.  c.  33. 
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(26)  By  the  9th  section  of  the  sU- 
tute  of  6  Geo.  IV.  c.  16,  it  is  enacted, 
that,  if  any  trader  having  privilege  of 
parliament  shall  commit  any  of  the 
acts  of  bankruptcy  previously  men* 
tioned  in  the  said  act,  (for  an  enu- 
meration of  which  see  ante,  note 
(16)  to  this  chapter,)  tiflai  of  bank 
ruptcy  may  issue  against  him,  and  he 
may  be  proceeded  against  in  like  man- 
ner as  other  bankrupts,  except  that 
he  cannot  be  arrested  or  imprisoned 
during  the  time  of  such  privilege, 
unless  in  cases  declared  by  the  said 
act  to  amount  to  felony.  The  10th 
section  of  the  statute  enacts,  that,  if 
any  creditor  of  such  trader  having 
privilege  of  parliament,  shaU  file  an 
affidavit,  in  any  court  of  record  at 
Westminster,  of  a  debt  of  sufficient 
amount  to  support  a  commission, 
justly  due  to  him  from  such  trader^ 
and  shaU  sue  out  a  summons  and 
serve  the  same  upon  such  trader,  if 
such  trader  shall  not,  within  one  ca- 
lendar month  after  personal  service 
of  such  summons,  pay,  secure,  or 
compound  such  debt  to  the  satisfac- 
tion of  such  creditor  ;  or  enter  into  a 
bond,  with  two  sufficient  sureties,  to 
pay  such  sum  as  shaU  be  recovered  in 
an  action  against  him  for  the  said 
debt,  together  with  such  costs  as  shail 
be  given  in  the  same,  and  also  cause 
an  appearance  to  be  entered  in  such 
action,  every  such  trader  shall  be 
deemed  to  have  committed  an  act  of 
bankruptcy  from  the  time  of  the  ser- 
vice of  such  summons,  and  any  cre- 
ditor or  creditors,  whose  debts  are 
of  sufficient  amount,  may  sue  out 
a  flat  against  him,  and  proceed 
thereon  in   like  manner  as  against 


other  bankrupts.  And,  by  the  lltb 
section  of  the  statute  it  is  enacted, 
that,  when  any  decree  or  order  shall 
have  been  pronounced  in  any  court  of 
equity,  or  any  order  shall  have  been 
made  in  any  matter  of  bankruptcy,  or 
of  lunacy,  against  any  person  within 
the  description  of  the  statutes  relating 
to  bankrupts,  but  having  privilege  of 
parliament,  thereby  ordering  such 
person  to  pay  any  sum  of  money,  and 
such  trader  shall  disobey,  the  same 
having  been  duly  served  upon  him, 
the  person  entitled  to  receive  the 
money,  or  interested  in  enforcing  the 
payment  thereof,  may  apply  to  the 
court  to  fix  a  peremptory  day  for  pay- 
ment, which  shaU  accordingly  be  fixed 
by  order  for  that  purpose;  and,  if 
such  trader,  being  personally  served 
with  such  last-mentioned  order  eight 
days  before  the  day  therein  appointed 
for  payment  of  the  money,  shall  ne- 
glect to  pay  the  same,  he  shall  be 
deemed  to  have  committed  an  act  of 
bankruptcy  from  the  time  of  the  ser- 
vice thereof ;  and  a  flat  may  be  sued 
out  against  him. 

For  the  preservation  of  the  dignity 
and  independence  of  parliament,  it  is 
enacted,  by  the  statute  52  Geo.  III. 
c.  144,  that,  whenever  a  member  of 
the  House  of  Commons  shall  be  de- 
clared a  bankrupt,  his  right  of  sitting 
and  voting  in  the  said  House  shall  be 
suspended  for  twelve  months,  unless 
vrithin  that  period  the  said  flat  shall 
be  superseded ;  or  unless  the  creditors 
shall  be  paid  or  satisfied  their  foU 
debts;  provided  that  any  disputed 
debts  which  such  bankrupt  shall  have 
given  bond,  with  two  sureties,  to  pay, 
if  the  said  debts  are,  by  any  proceed- 
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These  are  the  several  acts  of  bankruptey,  expressly  de 
fined  by  the  statutes  relating  to  this  title  (27):  which  being 
so  numerous,  and  the  whole  law  of  bankrupts  b^ng  an  in- 
novation on  the  common  law,  our  courts  of  justice  have  been 
tender  of  extending  or  multiplying  acts  of  bankruptcy  by 
any  construction  or  implication.  And,  therefore.  Sir  John 
Holt  held(Z),  that  a  man's  removing  his  goods  privately 
to  prevent  their  being  seized  in  execution,  was  no  act  of 
bankruptcy.  For,  the  statutes  mention  only  fraudulent  gifts 
to  third  persons,  and  procuring  them  to  be  seized  by  sham 
process  in  order  to  defraud  creditors :  but  this,  though  a 
palpable  fraud,  yet  falling  within  neither  of  those  cases 
cannot  be  adjudged  an  act  of  bankruptcy.  So  also,  it  has 
been  determined  expressly,  that  a  banker's  stopping  or  re- 
fuing  payment  is  no  act  of  bankruptcy ;  for  it  is  not  within 
the  description  of  any  of  the  statutes,  and  there  may  be  good 
reasons  for  his  so  doing,  as  suspicion  of  forgery,  and  the 
like :  and  if,  in  consequence  of  such  refusal,  he  is  arrested, 
and  puts  in  bail,  still  it  is  no  act  of  bankruptcy  (m):  bot^if 
he  goes  to  prison,  and  lies  there  two  months  (28),  then,  and 
not  before,  he  is  become  a  bankrupt. 


(/)  Lord  Raym.  725. 


(m)  7  Mod.  139. 


ing  in  law  or  equity  recovered  against 
him»  shall,  for  the  porpoaea  of  the 
act,  be  considered  as  paid  or  satisfied. 
And  hj  the  second  section  of  the 
same  act,  it  is  declared  that  the  seat 
of  such  member  shaU  be  absolutely 
vacated,  if  the  flat  against  him  shaU 
not  be  superseded  within  twehre 
months  from  the  issoing  thereof. 

(27)  Another  act  of  bankruptcy  is 
estabUahed  by  the  6th  section  of  the 
statute  of  6  Geo.  lY.  c.  16,  which 
enacts,  that,  if  any  trader  shaU  file  in 
the  office  of  the  Lord  ChanceUor's 
secretary  of  bankrupts  a  declaration, 
signed  by  such  trader,  and  attested 
by  an  attorney  or  solicitor,  that  he  is 
insolTent,  or  unable  to  meet  his  en- 
gagements, such  dedaration  shaU, 
after  insertion  of  an  advertisement 
thereof  in  the  London  Gasette,  be  an 
act  of  bankruptcy  committed  at  the 
time  when  such  declaration  was  filed; 


but  no  flat  shaU  issue  thereon,  uk* 
it  be  sued  out  within  two  months  next 
after  the  insertion  of  sudi  advertise- 
ment,  and  unless  such  advertiseBieiit 
shall  have  been  made  within  ti^ 
days  after  such  declaration  was  M  ' 
and  no  docket  shall  be  struck  «p0" 
such  act  of  bankruptcy  before  the  ex- 
piration of  four  days  next  after  tk 
insertion  of  such  advertisenient,  is 
case  such  flat  is  to  be  ezecated  ii 
London,  or  before  tiie  ezpiratioB  tf 
eight  days,  in  case  the  flat  is  to  be 
executed  in  the  country. 

The  7th  section  of  the  statnteenic^** 
that  a  flat  founded  on  such  dedtfi- 
tion  shall  not  be  invaUd,  beeave  ^ 
declaration  was  concerted  betvefli 
the  bankrupt  and  any  creditor  or  odier 
person. 

(28)  The  time  is  now  shortened  ^ 
twenty-one  days;  see  omit,  p.  ^'^r 
note. 
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We  have  seen  who  may  be  a  bankrupt,  and  what  acts 
will  make  him  so :  let  us  next  consider, 

3.  The  proceedings  on  a  commission  of  bankrupt ;  so  far  s.  The  proceed* 
as  they  affect  the  bankrupt  himself.    And  these  depend  l^ion  of^fiik. 
entirely  *on  the  several  statutes  of  bankruptcy;  all  which  I  'Y^*4go  1 
shall  endeavour  to  blend  together,  and  digest  into  a  concise 
methodical  order. 

And,  first,  there  must  be  a  petition  to  the  Lord  Chan-  The  petition, 
cellor  (29)  by  one  creditor  to  the  amount  of  1002.,  or 
by  two  to   the  amount  of  150/.,  or  by  three  or  more  to 
the  amount  of  200/.  (30) ;  which  debts  must  be  proved  by 
affidavit  {n)(^\)  (^2)  I   upon  which   he  grants  a  commis' 

(m)  SUt.  5.  Geo.  II.  c.  30. 


(29)  See  the  12th  section  of  sUt. 
1  &  2  Gal.  lY.  c.  56. 

(30)  See  ante,  p.  475,  note. 

(31)  See  the  13th  section  of  the 
statute  of  6  Geo.  IV.  c.  16.  To  sup- 
port a  fiat  of  bankruptcy,  the  peti- 
tioning creditor's  debt  must  be  a  legal 
one.  {Ex  parte  HiUytard,  2  Yes.  sen. 
407  ;  ftr  parte  Lee,  1  P.  Wms.  782 ; 
ex  parte  Sutton,  11  Yes.  164.)  The 
16th  section  of  the  statute  above  cited 
enacts,  that  any  creditor  or  creditors, 
whose  debt  or  debts  is  or  are  suffi- 
cient to  support  a  fiat  against  aU 
the  partners  of  any  firm,  may  pe- 
tition for  a  fiat  against  one  or  more 
partners  of  such  firm,  not  in- 
cluding the  whole :  and  the  18th  sec- 
tion of  the  statute  enacts,  that  if  after 
adjudication  the  debt  of  the  petition- 
ing creditor  be  found  insufficient  to 
support  a  fiat,  it  shall  be  lawful 
for  the  Lord  Chancellor,  upon  the 
application  of  any  other  creditor  who 
has  a  debt  sufficient  to  support  a 
fiat,  to  order  the  existing  fiat  to  be 
proceeded  with.  In  the  construc- 
tion of  this  enactment,  it  has  been 
held,  that  the  debt  of  the  peti- 
tioning creditor  should  be  expunged 
by  the  commissioners,  before  any 
other  creditor  comes  to  have  his  own 
debt  subetitnted  in  order  to  sup- 
port the  fiat;    (ex  parte  Chigaple, 


2  Glyn  &  Jameson,  132 ;)  but  this 
doctrine  was  qualified  in  ex  parte  RO'^ 
binnm.  (1  Mont.  &  M'Arth.  50.)  A 
previous  application  must  be  made  to 
the  commissioners,  but  it  is  not  neces- 
sary that  the  debt  should  have  been 
expunged  ;  indeed,  this  may  in  some 
cases  be  impossible,  for  it  may  per- 
haps never  have  been  proved  at  aU. 
The  deposition  of  the  petitioning 
creditor  at  the  opening  of  the  fiat 
is  not  a  proof;  it  is  merely  taken 
ex  parte,  and  the  proof  must  be  made 
at  a  public  meeting.  (Ex  parte  iZaw- 
eon,  2  Glyn  &  Jameson,  354.) 

A  creditor  who  has  brought  an  ac- 
tion, or  instituted  a  suit,  against  his 
debtor  for  his  debt,  cannot  petition 
for  a  fiat  of  bankruptcy,  -founded 
on  the  same  debt,  without  relin- 
quishing such  action  or  suit:  and, 
if  the  creditor  has  proceeded  to  take 
the  debtor  in  execution,  he  cannot 
afterwards,  though  the  debtor  is 
discharged,  sue  out  a  fiat  against 
him  for  the  same  debt,  which  has 
been  legally  satisfied  by  taldng  his 
body  in  execution:  (Cbilsiiv.  Gmi- 
ningkam,  8  T.  R.  125 :)  a  creditor 
who  has  his  debtor  in  prison  or  cus- 
tody, cannot  even  come  in  and 
prove,  in  respect  of  the  same  debt, 
under  a  fiat  sued  out  by  another 
creditor,  without  giving  a  sufficient 


480 


OF  tiTLB  BT   BANKRUPTCY. 

rion  (33)  to  such  discreet  persons  as  to  him  shall  seem  good, 
vfho  are  then  styled  commissioners  of  bankrupt  (o).  The 
petitioners,  to  prevent  malicious  applications,  must  be 
bound  in  a  security  of  2002.  to  make  the  party  amends  in 
case  they  do  not  prove  him  a  bankrupt  (34).    And  if,  od 

(o)  3  Stat.  13  Eliz.  c.  7. 


authority  for  the  discharge  of  the 
bankrupt;  {Ex  parte  Knoweli,  13 
Ves.  193 ;)  for,  it  is  enacted  by  the 
59th  section  of  the  consolidated 
bankrupt  act,  that  proving  or  claim- 
ing a  debt  under  •.fiat  by  any  cre- 
ditor shall  be  deemed  an  election  by 
such  creditor  to  take  the  benefit  of 
such  fiat  with  respect  to  the  debt 
so  proved  or  claimed:  {Bx  parte 
Edwardt,  1  Mont.  &  M<Arth.  126 ; 
er  parte  Chambertf  Ibid.  132  :)  pro- 
vided, that  any  creditor,  who  shall 
have  so  elected,  if  the  fiat  shall 
be  afterwards  superseded,  may  pro- 
ceed in  the  action  as  if  he  had  not 
so  elected,  and,  in  bailable  actions, 
shall  be  at  liberty  to  arrest  the  defen- 
dant de  novo,  if  the  defendant  has  not 
perfected  bail,  or,  if  the  defendant 
has  perfected  bail,  to  haye  recourse 
against  such  bail. 

(32)  Mr.  Christian  observes,  that 
"  the  petitioning  creditor's  debt  mutt 
be  contracted  before  the  bankrupt 
left  off  trade.  If  a  note  or  bill  is 
drawn  before  the  act  of  bankruptcy, 
but  indorsed  without  fraud  after- 
wards, the  indorsee  has  the  same  right 
to  petition  for,  and  to  prove  it  under 
the  commission,  as  the  original  payee. 

*'  If  the  petitioning  creditor  has  a 
debt  due  to  him  less  than  100/.  at  the 
time  of  the  act  of  bankruptcy,  and  has 
a  note  indorsed  to  him  afterwards, 
but  before  the  suing  out  the  commis- 
sion of  bankrupt,  making  up  more 
than  100/.,  this  will  be  sidficient. 
(7T.R.498.) 

"  A  debt  by  simple  contract,  of 
more  than  six  years'  standing,  is  suffi- 
cient to  support  a  comminion  of 
bankruptcy.  (5  Burr.  2630.)''    [This 


must  not  be  received  withont  gietf 
qualification.  A  bankrupt  miy  ipfih 
to  have  a  fiat  superseded  wtiA  kis 
issued  against  him,  upon  a  dd)C  d 
more  than  six  years'  standing:  tkoogb 
if  ke  does  not  take  advantage  of  tbe 
statute  of  limitations,  hie  Mtm  t2 
not  be  permitted  to  dispute  <m  tb 
ground,  the  validity  of  the  >tf ,  a 
order  to  elude  the  payment  of  tbcr 
debts  to  the  assignees.  {Et  fait 
Dewdney,  15  Yes.  492,  498 ;  JeBay. 
Moun^Ml,  4  Bam.  &  Aid.  2&;  tf 
parte  Bogey,  19  Ves.  471 ;  Umm  r. 
P«yiie,  3  Bing.  287.)— Ed.]  "A> 
infant  cannot  be  a  petitioniBg  gr- 
ditor,  because  his  bond  to  the  fieit 
seal  would  be  Toidable.  (3  Vet.  jo. 
554.)" 

(33)  Instead  of  a  coounissoB*  * 
fia:t  is  now  issued  by  the  Lord  Cba- 
cellor,  Master  of  the  Bolli,  ^^ 
Chancellor,  or  such  of  the  maitena 
chancery  as  the  Lord  ChanosDoriBiy 
appoint  fbr  ttiat  purpose. 

(34)  See  the  13th  section  of  tk 
statute  of  6  Geo.  lY.  c.l6.  n« 
statutory  provision  does  not  take  ■«*? 
the  common  law  remedy,  whkh  • 
party  .aggrieved  by  a  fialt  nali^' 
ously  sued  out  against  him  pre**' 
ously  had  by  way  of  actioo  Ar 
damages,  not  limited  ;  which  ns7'  i> 
many  cases,  be  more  advsntagM** 
than  the  remedy  upon  the  bond,  odd- 
fined  to  the  sum  of  200/.  (19>dD««*< 
COM,  14  Yes.  90  ;  ex  parte  Stoka,  / 
Yes.  407;  Hoimee  r.  Wamewnf^i 
1  Swanst.  23.)  On  the  other  bioi 
as  the  statute  of  5  Geo.  II.  vpta 
which  the  last  enactment  is  foande^ 
was  held  to  be  not  imperative  on  ^ 
court,  but  merely  permissive;  (^ 
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the  other  hcM^d^  they  receive  any  money  or  effects  from  the 
bankrupt,  as  a  recompence  for  suing  out  the  commission, 
so  as  to  receive  more  than  their  rateable  dividends  of  the 
bankrupt's  estate,  they  forfeit  not  only  what  they  shall  have 
so  received,  but  their  whole  debt  (36).  These  provisions 
are  made,  as  well  to  secure  persons  in  good  credit  from 
being  damnified  by  malicious  petitions,  as  to  prevent  knav- 
ish cqmbinations  between  the  creditors  and  bankrupt,  in 
order  to  obtain  the  benefit  of  a  commission.    When  the 
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parte  Garter,  1  Atk.  144  ;)  in  a  case 
where  the  whole  penalty  of  the  bond 
would  be  diflproportioned  to  the  in- 
jury Bustainedy  the  court  wiU  not 
assign  the  bond ;  though  it  may  be 
disposed  to  direct  the  bond  to  stand 
as  a  security  for  damages,  to  be  ascer- 
tained by  a  qwmtum  damnifteatuM: 
{Bx  parte  mmene^  14  Yes.  601 ;  er 
parte  L/one^  11  Yes.  416;)  unless 
the  petitioning  creditor  who  took 
out  such  flai  has  himself  become 
bankrupt ;  in  which  case,  damages  so 
9SC9Etained  would  become  a  liqui- 
dated debt  after  his  bankruptcy, 
and,  as  such,  not  recoyerable  under 
the  fiat  against  him:  under  these 
circumstances,  therefore,  the  bond 
would  be  ordered  to  stand  as  a  secu- 
rity for  such  a  specific  sum  as  the 
court  should  think  reasonable,  {fix 
parte  Jtimene,  tM  eupra,) 

A  general  order  in  bankruptcy,  dated 
26th  June,  17.93,  was  issued  by  Lord 
Chancellor  Loughborough,  purport- 
ing, that  if  a  commission  (now  ^fia^ 
is  to  be  executed  in  London,  it  shaU  be 
snpersedeable  for  want  of  prosecution 
at  the  expiration  of  fourteen  days  after 
the  date  thereof ;  and,  if  it  is  to  be 
executed  in  the  country,  it  shaU  be 
gupersedeable  for  the  like  cause  at  the 
expiration  of  twenty-eight  days ;  and 
the  first  application  for  a  ng^enedeaSf 
and  for  a  new  commission,  made  by  any 
other  attorney  or  sc^dtor  than  the  one 
at  whose  instance  the  supersedeable 
commission  was  issued,  shaUbe  prefer- 
red to  an  application  for  the  same  pur- 
VOL.  II. 


poses,  by  such  attorney  or  solicitor. 

This  genera]  order  has  been  since 
declared  to  be  a  most  wholesome  one, 
in  ordinary  cases ;  (Ejp  parte  MaoWf 
19  Yes.  540  ;  ex  parte  Luke^  1  Glyn 
&  Jameson,  363  ;}  still,  it  has  been 
decided,  that  its  application  is  discre- 
tionary; and  that,  if  it  were  inflex- 
ible, a  regulation  intended  to  prevent 
fraud  might  frequently  be  made  an 
instrument  to  forward  it.  {Ex  parte 
Freeman,  1  Rose,  384 ;  ex  parte  San^ 
den,  1  Rose,  86 ;  ex  parte  Leieeeter, 
6  Yes.  433.)  If,  therefore,  the  suer 
out  of  a  fiai  has  always  had  a 
band  fide  intention  to  prosecute  that 
fiat,  though  some  delay  may  haya 
arisen,  yet,  when  that  delay  is  satis- 
factorily accounted  for,  the  fiai 
will  not  be  superseded.  (Ex  parte 
Soppit,  Buck,  82 ;  ex  parte  KnigMt 
2  Rose,  322.)  When  h  fia$  heM 
been  opened,  and  an  adjudication 
thereunder  obtained,  it  has  beca 
held  that  Lord  Loughborough's  order 
is  satisfied,  notwithstanding  publi- 
cation has  not  been  made  in  the 
Gazette,  within  the  number  of  days 
limited  for  proeeedm^  under  the 
fiat  by  that  order.  (fix  parte 
BUia,  7  Yes.  136.)  The  case  just 
cited,  however,  has  been  declared  to 
stand  alone,  and  to  hare  been  deter- 
mined upon  its  own  very  particular 
circumstances.  {Sx  parte  Hemdermm, 
Coop.  228.) 

(35)  See  ante,  p.  477,  note ;  where 
the  8th  section  of  the  consolidated 
bankrupt  act  is  cited. 
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commission  is  awarded  and  issued,  the  commissioiien  tre  to 
meet,  at  their  own  expense,  and  to  take  an  oath  for  the  doe 
execution  of  their  commission,  and  to  be  allowed  a  sum  not 
exceeding  20s.  per  diem  each,  at  every  sitting  (36).  And 
no  commission  of  bankrupt  shall  abate,  or  be  Yoid,apQDUiT 
demise  of  the  crown  (ji)  (37). 

When  the  commissioners  have  received  their  commisaoc, 
they  are  first  to  receive  proof  of  the  person's  being  a  tnder, 
and  having  committed  some  act  of  bankruptcy  (38),*  vA 
then  to  declare  him  a  bankrupt,  if  proved  so;  andtogiTe 
notice  thereof  in  the  Gazette,  and  at  the  same  time  to  ap- 
Choice  of  iMiff-  poiut  three  meetings.  At  one  of  these  meetings  an  electioo 
must  be  made  of  assignees  (39),  or  persons  to  whom  the 
bankrupt's  estate  shall  be  assigned,  and  in  whom  it  shall  be 
vested  for  the  benefit  of  the  creditors ;  which  assignees  2X 
[  481  ]  to  be  chosen  by  the  major  *part,  in  value,  of  the  creditors 
who  shall  then  have  proved  their  debts :  but  may  be  orip- 

(j)  Stat.  5  Geo.  II.  c.  30. 


sees 


(36)  The  22nd  lectioB  of  the  its- 
tnte  6  Geo.  IV.  c.  16,  enacts,  that  the 
oommiauonen  ihaU  reeetre  the  fee  of 
twenty  ihEUnga  for  ereiy  meeting, 
and  the  like  mm  for  erery  deed  of 
eonrejanoe  executed  by  them,  and 
for  the  aignatvre  of  the  hanknipt't 
certificate  ;  and  where  any  JIat  thall 
be  ezecated*  in  the  country,  erery 
commiidoner,  being  a  barrister  at 
law,  shall  receiye  a  further  fee  of 
twenty  shillings  for  each  meeting; 
and  in'  case  the  nsnal  residence  of 
snch  commissioner  is  distant  seven 
miles  or  upwards  from  the  place 
where  snch  meetings  are  holden,  he 
shall  receive  a  ftirther  som  of  twenty 
shillings  for  each  of  snch  meetings 
which  he  attends. 

(37)  The  26th  section  of  the  sU- 
tnte  of  6  Geo.  IV.  c.  16,  enacts, 
that  no  /lot  shaU  abate  by  demise 
of  the  crown,  and  that  any  /Sai 
may  be  renewed,  (if  by  resaon  of 
the  deatii  of  commissioners,  or  for 
any  other  cause,  it  become  necessary,) 


on  payment  of  half  die  feo  w^ 
paid  upon  obtaining /al» .-  tai  i^ 
any  bankrupt  die  after  a^H*'*^ 
the  ooBunissioaen  may  proceed* 
they  migfat  have  done  if  he  ««* 
living. 

(38)  Mr.  Christian  dbsermr  ^ 
«the  first  inquiry  is  the  amOBBt  W 
nature  of  the  petitioning  atdiMr't 
debt.  Hie  petitioiiing  creditor  m^ 
attend  in  person  before  the  oonas- 
sioners,  and  must  qpeeify  tke  ^ 
when  the  debt  was  contiaeled,  ui 
the  particulars  of  it.  Thetiawom^ 
to  be  specified  in  the  depositioB<tf 
the  witness  who  proves  the  act  ^ 
bankruptcy ;  for,  upon  the  deilk  * 
the  witness  after  the  proceediag*^ 
recorded,  the  deposition  win  be  evi- 
dence in  any  court  of  justice.  (D^ 
244.)" 

[See  the  92nd  and  96th  tedoim 
of  the  statute  of  6  Geo.  lY.  c  1^' 
Ed.] 

(39)  See  the  stats.  22. 
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nally  appointed  by  the  commissioners,  and  afterwards  ap- 
proved or  rejected  by  the  creditors  (40) :  but  no  creditor 
shall  be  admitted  to  vote  in  the  choice  of  assignees,  virhose 
debt  on  the  balance  of  accounts  does  not  amount  to  10/. 
And  at  the  third  meeting,  at  farthest,  which  must  be  on  the  The  •unender. 
forty-second  day  after  the  advertisement  in  the  Gazette 
(unless  the  time  be  enlarged  by  the  Lord  Chancellor),  the 
bankrupt,  upon  notice  also  personally  served  upon  him,  or 
left  at  his  usual  place  of  abode,  must  surrender  himself  per- 
sonally to  the  commissioners ;  which  surrender  (if  volun- 
tary) protects  him  from  all  arrests  till  his  final  examination 
is  past :  and  he  must  thenceforth  in  all  respects  conform  to 
the  directions  of  the  statutes  of  bankruptcy ;  or,  in  default 
of  either  surrender  or  conformity,  shall  be  guilty  of  felony 
without  benefit  of  clergy,and  shall  suffer  death,and  his  goods 
and  estate  shall  be  distributed  among  his  creditors  (q)  (41). 

(g)  Stat.  5  Geo.  II.  c.  50. 


(40)*  See  the  45th  sectioB  of  the 
consolidated  bankmpt  act. 

(41)  The  rigour  of  the  law  as  to 
this  matter  has  been  relaxed.  By  the 
112th  section  of  the  statute  of  6  Geo. 
lY.  e.  16,  it  is  enacted,  that  a  bank- 
mpt not  surrendering  and  submitting 
to  be  examined,  or  not  making  a  dis- 
coTory  of  his  estate  and  effects,  or  not 
deliYcring  up  his  effects,  and  all  books 
and  writings  relating  thereto,  or  re- 
moTing,  concealing,  or  embezxling 
nny  part  of  his  effects  to  the  value  of 
10/.  with  intent  to  defraud  his  cre- 
ditors, shall  be  deemed  guilty  of 
felony,  and  be  liable  to  be  trmuported 
for  life,  or  for  any  term  not  less  than 
seven  yean,  or  to  be  mg>ru<med  and 
kept  to  hard  labour  for  any  term  not 
exceeding  seven  years. 

The  113th  section  of  the  statute 
authorises  the  Lord  Chancellor  to 
enlarge  the  time  for  the  bankrupt's 
surrender,  so  as  every  order  to  that 
effect  be  made  at  least  six  days  before 
the  day  on  which  tlie  bankrupt  Was  to 
surrender  himself. 

The  115th  section  of  the  statute 
enacts,  that,  if  any  bankrupt  appre- 


hended by  any  warrant  of  the  com- 
missioners, shall,  within  the  time 
allowed  by  the  act  for  him  to  surren- 
der, submit  to  be  examined,  and  in 
all  things  conform,  he  shaU  have  the 
same  boiefit  as  if  he  had  voluntarily 
surrendered. 

The  117th  section  of  the  statute 
enacts,  that  a  bankrupt  shall  be  free 
ftt>m  arrest  or  imprisonment  by  any 
creditor  in  coming  to  surrender,  and, 
after  such  surrender,  during  the  42 
days  regularly  allowed  for  his  exami- 
nation, and  such  frurther  time  as  shall 
be  aUowed  him  for  finishing  bis  exa- 
mination, provided  he  was  not  in  cus- 
tody at  the  time  of  such  surrender; 
and  the  118th  section  authorises  the 
commisssionerB  to  adjourn  the  last 
examination  sme  die,  and  that  the 
bankrupt  shall  be  free  from  arrest  or 
imprisonment  for  such  time,  not  ex- 
ceeding three  calendar  months,  as  the 
oommissioners  shall  appoint. 

It  is  to  be  observed,  that  the  bank- 
rupt laws  do  not,  in  this  respect,  bind 
the  crown ;  (see,  jMiff#,  p.  486  ;)  and 
a  bankrupt  is  protected  from  arrest 
grounded  on  an  «r/«ii/,  only  whilst  be 
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In  case  the  bankrupt  absconds,  or  is  likely  to  nmaway, 
between  the  time  of  the  commission  issued,  and  the  last  day 
of  surrenderi  he  may  by  warrant  firom  any  judge  or  justice 
of  the  peace  be  apprehended  and  committed  to  die  oounty 
gaoly  in  order  to  be  forthcoming  to  the  commisnonen;  who 
are  also  empowered  immediately  to  grant  a  wuraat  for 
seizing  his  goods  and  papers  (r). 

When  the  bankrupt  appears,  the  commissioneTB  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  also  summon  before  them,  and  examioe 
the  bankrupt's  wife(«),  and  any  other  person  whatsoever,  as 
to  all  matters  relating  to  the  bankrupt's  affairs.  And  in  case 
any  of  them  shall  refuse  to  answer,  or  shall  not  answer  folH, 
to  any  lawful  question,  or  shall  refuse  to  subscribe  sach 


(r)  SUt.  5  Geo.  II.  c.30. 


(«)  Stat.  21  Jac.  I.  c  19. 


is  in  actual  attendance  on  the  com- 
misiionera,  and  in  the  ezecntion  of  his 
duty  of  going  through  his  ezamina- 
tion.  (£r  parte  Ten^f  2  Yes.  & 
Bea.  394.)  Still,  though  the  bank- 
nipt  statutes  do  not  bind  the  crown, 
-the  general  principle  of  law,  accord- 
ing to  which  witnesses  called  before  a 
court  of  justice  (and,  for  this  pur* 
pose,  commissioneni  of  bankrupt  are 
so  eonsidered)  cannot  be  amsted 
during  such  attendance,  extends  to 
tiie  crown  as  well  as  to  a  subject.  (Bx 
ptrie  IhmeUf  19  Yes.  165,  and  see 

The  effect  of  those  words  of  the 
statute  whieh  exempt  a  bankrupt 
from  arrest  upon  any  '*  escape  war- 
rant,'* during  the  time  allowed  him 
for  inishing  his  examination,  was  de- 
liberately considered  by  Lord  Eldon, 
C,  with  the  assistance  of  Le  Blanc, 
J.,  in  the  case  Ex  parte  Johneonf  (14 
Yes.  41,)  and  the  words  in  qutetion 
were  held  to  be  applicable  to  credi- 
tors only,  not  to  a  gaoler  who,  with- 
out loy  process,  retakes  a  prisoner 
^vho  has  escaped:  independently  of 
any  escape  warrant,  the  law  oonsiders 
the-  prisoner  as  still  in  the  custody  of 
the  gaoler,  who  may  take  him  iriiere- 


erer  he  finds  him :  (Jndirm  t. 
Hamptom,  1  Bam.  &  Aid.  311 :)  w^ 
a  case,  it  was  obmrved,  eusaot\et^ 
tinguished  from  the  ease  of  bsfli  «h& 
it  has  been  long  held,  are  gailt7  of  v 
contempt  of  court,  aldioiigb,  is  ^ 
charge  of  themsehres,  they  fvmdff 
a  bankrupt  during  the  period  tJkm^ 
for  his  examination,  prorided  nd 
examination  is  not  actually  gOBK  * 
at  the  very  time.  (Sr  parte  OH^ 
1  Atk.  239.) 

A  creditor  attending  to  piwe  to 
deht  before  the  commisminast  «• 
solicitor  attending  a  hankn^t  p^ 
tiou,  is  entitled  to  the  same  prinkp 
of  exemptien  from  arrest,  not  oil* 
whilst  in  actual  attendance  hdatik 
eourt,  but  emmio  ei  redetmde,  ^ 
/lie,  therefrom.  (XisTsctfiv,  2Vtf.fc 
Bea.  374  ;  ex  parte  Bryaai,  1  Ibi 
49  ;  Gaeeoygm^e  eaee,  14  Yet.  1^' 
Coitte^e  eaee,  16  Yes.  412.)  Asd,  a 
hefore  intimated,  any  person  ttto^ 
ing  under  a  summons  of  the  ootbH' 
■ioners  will  be  eq[ually  pioteded,  (fr 
parte  Kmg,  7  Yes.  312,)  both  ft« 
arrest  a^d  subeequcnt  detstsrw  Mf* 
ed  against  him.   (SOdfieri.  Bink,^ 

Yes.  69.) 
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their  examination^  the  commissioners  may  commit  them  to 
prison  without  bail,  till  they  submit  themselves  and  make 
and  sign  a  full  answer;  the  commissioners  specifying  in 
their  warrant  of  commitment  the  question  so  refused  to  be 
answered.  And  any  gaoler  permitting  such  person  to 
escape  or  go  out  of  prison,  shall  forfeit  600/.  to  the  cre- 
ditors (0(42). 

(0  Stat.  5  Geo.  II.  c.  30. 
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(42)  The  33d  leotion  of  the  itatute 
of  6  Geo.  IV.  c.  16,  authorises  the 
commissioners  to  summon  and  en- 
force the  attendance  of  any  person 
suspected  of  having  in  his  possession 
•ny  part  of  any  bankrupt's  estate,  or 
who  is  supposed  to  be  indebted  to  the 
bankrupt,  or  to  be  capable  of  giving 
information  concerning  the  person, 
trade,  dealings,  or  estate  of  such 
Vankrupt,  or  concerning  any  act  of 
bankruptcy  committed  by  him ;  and 
the  commissioners  are  empowered  to 
require  the  person  so  summoned  to 
produce  any  writings  or  documents  in 
his  power,  which  the  commissioners 
may  think  necessary  to  the  rerifica- 
tion  of  the  deposition  of  such  person, 
or  to  the  full  disclosure  of  any  of  the 
matters  which  the  commissioners  are 
authorised  to  inquire  into.  And  the 
34th  section  enacts,  that  the  com- 
missioners may  examine  any  person 
so  summoned,  or  any  person  present 
at  any  of  their  meetings,  upon  oath, 
concerning  the  person,  trade,  deal- 
ings, or  estate  of  the  bankrupt,  or 
concerning  any  act  of  bankruptcy  by 
him  committed ;  and  may  reduce  into 
writing  the  answers  of  every  such 
person,  which  writing  he  must  sign ; 
and  if  any  such  person  refases  to  be 
sworn,  or  to  answer  any  Uwfdl  ques- 
tions touching  any  of  the  matters 
aforesaid,  or  shall  not  fully  answer  to 
the  satisfaction  of  the  commissioners, 
or  shall  refuse  to  sign  his  examination, 
or  shall  not  produce  any  documents 
in  his  custody,  relating  to  any  of  the 
matters  a/bresaid,  which  documents 


he  has  been  desired  to  produce,  and 
to  the  production  of  which  he  has  not 
stated  some  objection  allowed  by  the 
commissioners,  such  person  may  be 
by  them  committed  to  prison.  The 
35th  section  enacts,  that  every  person 
summoned  to  attend  before  Uie  com- 
missioners shall  have  his  costs  and 
expenses.  The  36th  section  autho- 
rises the  commissioners  pi  summon 
any  bankrupt  before  them,  and  to 
enforce  his  attendance,  whether  such 
bankrupt  shall  have  obtained  his  cer- 
tificate or  not,  and  to  examine  him 
touching  all  matters  relating  either  to 
his  trade,  dealings,  or  estate,  or  which 
may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or 
debts,  and  to  reduce  his  answers  into 
writing,  which  examination  the  bank- 
rupt must  sign  ;  and  if  such  bankrupt 
refuses  to  be  sworn,  or  to  answer  any 
questions  put  to  him  touching  any  of 
the  matters  aforesaid,  or  shall  not 
fully  answer  to  the  satisfaction  of  the 
commissioners  any  such  questions,  or 
shall  refuse  to  sign  his  examination, 
(not  having  any  lawful  objection,  al- 
lowed by  the  commissioners,)  he  may 
be  committed  to  prison  until  he  jrields 
compliance.  The  37th  section  enables 
the  commissioners  to  summcm  and 
enforce  the  attendance  of  any  bank- 
rupt's wife,  and  to  *»*»'«<"t  her  for 
the  finding  out  and  discovery  of  the 
estate,  goods,  and  chattels  of  such 
bankrupt,  concealed,  kept  or  disposed 
of  by  such  wife  in  her  own  person,  or 
by  her  own  act,  or  by  any  other  per- 
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OF  TITLI  BY.  BAKKBUPTCY* 

The  bankrupt,  upon  this  examination,  is  bound  upon  paia 
of  death  (43)  to  make  a  full  discovery  of  all  his  estate  tod 
effects,  as  well  in  expectancy  as  possession,  and  how  he  has 
disposed  of  the  same ;  together  with  all  books  and  writings 
relating  thereto :  and  is  to  deliver  up  all  in  bis  own  power 
to  the  commissioners  (except  the  necessary  apparel  of  him- 
self, his  wife,  and  his  children);  or,  in  case  be  conceaisor 
embezzles  any  effects  to  the  amount  of  20/.,  or  withholds 
any  books  or  writings,  with  intent  to  defraud  his  crediton, 
he  shall  be  guilty  of  felony  without  benefit  of  clergy;  and 
his  goods  and  estates  shall  be  divided  among  his  creditoTs(i). 
And  unless  it  shall  appear  that  his  inability  to  pay  his  debts 
arose  from  some  casual  loss,  he  may,  upon  convictioa  bj 
indictment  of  such  gross  misconduct  and  negligence,  beset 
upon  the  pillory  for  two  hours,  and  have  one  of  his  ean 
nailed  to  the  same  and  cut  off(o). 

After  the  time  allowed  to  the  bankrupt  for  such  disco- 
very is  expired,  any  other  person  voluntarily  discovering  aoj 
part  of  his  estate,  before  unknown  to  the  assignees,  shall  be 
entitled  to  five  per  cent  out  of  the  effects  so  discovered, 
and  such  farther  reward  as  the  assignees  and  commissioners 
shall  think  proper.  And  any  trustee  wilfully  concealiogtbe 
estate  of  any  bankrupt,  after  the  expiration  of  the  two  and 
forty  days,  shall  forfeit  100/.  and  double  the  value  of  the 
estate  concealed,  to  the  creditors  (to)  (44). 

(«)  Stat  5  Geo.  II.  c.  30.    Bj  the  wt  up  a  pretended  debt  to  deM 

lawf  of  Naples,  all  fraudulent  bank-  hia  crediton.  (Mod.  Un.  HJftxznn. 

rupta,  particnlailj  such  aa  do  not  aur-  320.) 

render  themielTea  within  fonr  days,  (v)  Stat.  21  Jac.  I.  c.  19. 

are  pnniahed  with  death ;  also  all  who  («r)  Stat.  5  Geo.  II.  c.  39. 
conceal  the  effects  of  a  bankmpt,  or 


son,  and  to  deal  with  her  as  with  any 
other  witness.  And  the  3Sth  section 
subjects  to  a  forfeiture  of  500/.  any 
gaoler  who  suffers  any  bankrupt  or 
other  person  committed  to  his  custody 
by  the  commissioners  to  escape. 

(43)  These  offences  are  no  longer 
capital ;  see,  miie,  the  notes  to  p.  472, 
and  also  note  (41)  to  p.  481,  citing 
the  112tb  section  of  the  consolidated 
bankrupt  act.  The  amount  of  em- 
beszlcment  which  now  subjects  a 
bankrupt  to  the  mitigated  puniah* 


ment  of  transportation,  is  find  it  IK 
If  bankrupts  erer  were  put  into  tk 
pillory  /or  mismaiiagement  of  tbar 
affairs,  they  are  no  longer  sakiject  ti 
such  punishment ;  the  atatate  fd  ii 
Geo.  III.  c.  138,  abolishes  tbit  DO^ 
of  punishment  in  aU  eases  eteift 
those  specified  in  the  said  act,  that  s. 
in  cases  of  peijury,  or  snboniitioB  ^ 
peijury. 

(44)  The  120th  section  of  UmiU- 
tute  of  6  Geo.  IV.  c.  16,  emboditftk 
substance  of  this  paragraph  of  die  text 
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Hitherto,  every  thhig  is  in  favour  of  the  creditors;  and  onfiiUdteeo^ 
the  law  seems  to  be  pretty  rigid  and  severe  against  the  render,  buik- 
bankrupt ;  but,  in  case  he  proves  honest,  it  makes  him  full  aoerSlnteof  ^ 
amends  for  all  this  rigour  and  severity.     For,  if  the  bankrupt  ^^  ^     ^' 
hath  made  an  ingenuous  discovery  (of  the  truth  and  suffi- 
ciency of  which  there  remains  no  reason  to  doubt),  and  hath 
conformed  in  all  points  to  the  directions  of  the  law ;  and  if, 
in  consequence  thereof,  the  creditors,  or  four  parts  in  five  of 
them  in  number  and  value  (45),  (but  none  of  them  creditors 
for  less  than  20/.,)  will  sign  a  certificate  to  that  purport;  the 
commissioners  are  then  to  authenticate  such   certificate 
under  their  hands  and  seals,  and  to  transmit  it  to  the  Lord 
Chancellor :  and  he,  or  two  of  the  judges  whom  he  shall 
appoint,  on  oath  *made  by  the  bankrupt  that  such  certifi-    [  *  483  ] 
cate  was  obtained  without  fraud,  may  allow  the  same ;  or 
disallow  it,  upon  cause  shown  by  any  of  the  creditors  of  the 
bankrupt  (a;)  (46). 

(x)  SUt.  5  Geo.  IT.  c.  30. 


(45)  Or,  after  six  calendar  months 
from  the  last  examination  of  thehank- 
mpt,  then  either  hy  three  fiftht  in 
number  and  value  of  sach  creditorit 
or  hy  nine  tentke  in  numJber.  (122d 
section  of  the  statute  of  6  Geo.  IV. 
c.  16.) 

(46)  The  124th  section  of  the  sta- 
tute  of  6  Geo.  IV.  c.  16,  enacts,  that 
the  commissioners  shall  not  sign  any 
certificate  unless  they  have  proof  of 
the  signature  of  the  creditors  thereto, 
or  of  persons  duly  authorised  hy  such 
creditors ;  and  the  proo&  of  such  sig- 
nature must  be  laid  before  the  Lord 
Chancellor,  with  the  certificate,  pre- 
▼ious  to  the  allowance  thereof. 

The  certificate  of  the  commissioners, 
that  the  bankrupt  has  in  all  respects 
conformed  himself  to  the  directions  of 
the  statute,  mutt  be  before  the  court, 
sitting  in  bankruptcy,  pienously  to 
any  discussion  of  the  propriety  of  the 
Lord  Chancellor's  allowance  of  the 
certificate.  But,  it  is  not  a  necessary 
consequence,  that  because  the  com- 
missioners hare  been  satisfied,  the 
holder  of  the  great  seal  must  be  so 


likewise  :  if  circumstances  justify  a 
suspicion  that  the  bankrupt  has  not 
made  a  full  diacoyery,  his  certificate 
will  be  stayed ;  (JBv  parte  Banghy, 
17  Ves.  118;)  and  the  commissionera 
may  be  directed  to  review  their  judg- 
ment. {Ex  parte  King f  l^VtM,  129.) 
Still,  as  the  commissioners  have,  to  a 
certain  extent,  an  independent  judi- 
cial character,  {Btp  parte  lAntkwaite, 
16  Ves.  236,)  deUcacy  wUl  be  felt  as 
to  controlling  their  discretion,  whe- 
ther as  to  granting  or  refusing  their 
certificate  of  conformity;  though  they 
cannot  properly  refuse  it,  unless, 
under  the  sanction  of  their  oath,  they 
believe  there  is  reason  to  suspect  that 
the  bankrupt  has  not  made  that  dis- 
ooTery  which,  according  to  the  sta^ 
tute,  he  ought  to  make.  (£r  parte 
King,  11  Ves.  420 ;  es  pmie  Oliver, 
2  Ves.  &  Bea.  251.)  A  bankrupt's 
right  to  his  certificate  is  not  to  be 
made  dependent  upon  his  conduct 
anteoedentiy  to  his  bankruptcy  i  i^ 
whilst  a  bankrupt,  he  has  acted  as  a 
bankrupt  ought,  neither  the  oommis-. 
sioners,  nor  even  the  Lord  Chancellor, 
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■how^*o^.        If  no  cause  be  shown  to  the  contrary^  the  certificate  is 

cate  aiiowed  of  allowcd  of  coiirse ;  and  then  the  bankrupt  is  entitled  to  a 

buikrapt  en-  dccent  and  reasonable  allowance  out  of  his  effects,  for  ms 

ntled  to  tax  a1«  . 

wxMie  in  oer-  future  support  and  maintenance,  and  to  put  him  in  a  way  of 


have  any  right  to  ejuunine  his  pre- 
Tioos  ooadnct,  and  on  the  ground  of 
ita  impropriety  to  withhold  the  certi- 
ficate. {B^  parte  Cktrdner,  1  Ves.  & 
Bea.  47  ;  e»  parte  Jateph,  18  Vea. 
342.) 

The  130th  section  of  the  statute 
enacts,  that  no  bankrupt  shall  be  en- 
titled  to  his  certificate,  or  to  any 
allowance,  but  hia  certificate,  if  ob- 
tained, shall  be  Toid,  if  such  bank- 
rupt has  lost,  by  any  sort  of  gaming, 
in  one  day,  20/.,  or  within  one  year 
next  preceding  his  bankruptcy,  200/., 
or  if  he  has  within  the  last-mentioned 
time  lost  200/.  by  stock-jobbing :  or 
if  he  has,  after  an  act  of  bankruptcy 
committed,  or  in  contemplation  of 
bankruptcy,  destroyed,  altered,  muti- 
lated, or  falsified,  any  of  his  books, 
pliers,  writings,  or  securities,  or 
eansed  any  such  acts  to  be  done ;  or 
if  he  has  made  or  been  privy  to  the 
making  of  any  fidse  or  fraudulent 
entries  in  any  book  of  account  or 
other  document,  with  intent  to  de- 
fraud his  creditors ;  or  if  he  has  con- 
cealed property  to  the  ralue  of  10/., 
or  if  he  has  not  disclosed,  within  one 
month,  his  knowledge  that  a  false 
debt  haa  been  proved  under  the 
fiai. 

But,  if  the  affidavits,  or  other  evi- 
dence, setting  forth  the  violation  of 
the  law  in  any  of  these  respects,  be 
so  contradictory  as  not  to  establish, 
distinctly,  what  the  fact  really  is ;  to 
refuse  the  certificate  would  be  to  re- 
fust  the  bankrupt  a  trial  of  the  fact 
by  a  jury,  of  which  he  ought  to  have 
the  benefit.  {Ex  parte  Ketmet,  1  Yes. 
^Bea.  194.)  When  the  certificate  is 
granted,  it  may  still  be  avoided,  if 
jittt  grounds  for  doing  so  exist; 
(Bnghee  v.  Mortey,  1  Barn.  &  Aid. 


26;)  or  thebankn^maybeopeato 
an  indictment  for  peijuiy,  or  for  en* 
spiracy. 

The  judicial  construcfion  ]wt  ob  & 
enactment  imposing  peosltia  vpci 
concealment  of  property,  refen  it  to 
concealment  undetected  at  tbe  tiae 
of  signing  the  certificate:  if^withfall 
knowledge  of  the  feet,  tiieoonnb- 
sioners  have  thought  fit,  iqioa  a  poF 
atonement  being  made,  to  agn  tk 
certificate,  it  haa  been  held,  thit  it 
ought  not  to  be  stayed.  {Bxfarit 
Bryami,  1  Glyn  &  Jameson,  206.) 

If  the  signature  of  a  siagleacditgr 

is  purchased,  the  certificate  is  tToded. 
though  the  bankrupt  may  lure  bea 
totally  ignorant  of  the  traioaetkm: 
{Bjpparte  Butt,  lOVes.360;  tf/*H< 
Batt,  17  Yes.  63:)  and  snyeontrKt 
or  security  made  or  given  to  xndaee 
creditors  to  sign,  is  declared  T<a<i  ^ 
the  125th  section  of  the  sUtnte;  asd 
whenever  firaud  in  obtaining  a  cali&- 
cate  is  cleariy  brought  home  to  i 
bankrupt,  such  certificate,  thoiish 
after  allowance,  will  be  recalled:  (& 
parte  Cawtkome,  19  Yes.  260 ;)  pro* 
vided  such  revocation  will  affect  tk 
bankrupt  only;  but  not  if  such  relo- 
cation will  operate  injustice,  or  hmi- 
ship,  to  innocent  persons  who  bin 
dealt  with  the  party  on  the  futk  of 
his  certificate.  {Rg  parte  TaOitA 
Ball  &  Beat.  322 ;  ex  parti  Btd, 
Buck,  430.)  In  all  cases  where  U  s 
sought  to  have  a  certificate  Ro^ 
the  grounds  of  the  application  ntft 
be  fully  established,  or  the  pedtioa 
will  be  dismissed  with  coats.  (^ 
parte  Hood,  1  Qlyn  &  Jameson,  221  ; 
exp^te  Wright,  Ibid.  353;  er^ 
Boy/e,  Buck,  248;  «r  ftrt^  ^ 
Buck,  77.) 
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honest  industry.  Tim  allowanee  is  also  in  proportion  to 
his  former  good  befauyionr,  in  the  early  diseovery  of  the 
decline  of  his  affairs,  and  thereby  giving  bis  creditors  a 
larger  dividend.  For,  if  his  efiiects  will  not  pay  one  half  of 
his  debts,  or  ten  shillings  in  the  pound,  he  is  left  to  the 
discretion  of  the  commissioners  and  assignees,  to  have  a 
competent  snm  allowed  him,  not  exce^ing  three  per  cent. ; 
but  if  they  pay  ten  shillings  in  the  pound,  he  is  to  be  al*** 
lowed  fioeper  cent, ;  if  twelve  shillings  and  sixpence,  then 
seven  and  a  half  per  cent. ;  and  if  fifteen  shillings  in  the 
pound,  then  the  bankrupt  shall  be  allowed  ten  per  cent. : 
provided  that  such  allowance  do  not,  in  the  first  case,  exceed 
2002.;  in  the  second,  2502.,  and  in  the  third,  300/.  {y)  (47). 

Besides  this  allowance,  he  has  also  an  indemnity  granted  By  the  cerun- 
him,  of  being  free  and  discharged  for  ever  from  all  debts  rupt'udiMhan. 
owmg  by  him  at  the  time  he  became  a  bankrupt;  even  owi^  by  him  at 
though  judgment  shall  have  been  obtained  against  him,  and  camebaniunpt. 
he  lies  in  prison  upon  execution  for  such  debts ;  and,  for 
that,  among  other  purposes,  all  proceedings  on  commissions 
of  bankrupt  are,  on  petition,  to  be  entered  of  record,  as  a 
perpetual  bar  against  actions  to  be  commenced  on  this  ac^ 
count :  though,  in  general,  the  production  of  the  certificate, 
properly  allowed,  shall  be  sufficient  evidence  of  all  previous 
proceedings  {z).    Thus,  *the  bankrupt  becomes  a  clear  man   [  *  484  ] 
again  (48) :  and,  by  the  assistance  of  his  allowance  and  his 


(y)  SUt.  5  Geo.  II.  c.  30.  By  the 
Roman  law  of  cession,  if  the  debtor 
acquired  any  considerable  property 
snbieqnent  to  the  g:iving  up  of  his  all, 
it  was  liable  to  the  demands  of  his 
creditors.  (Ff.  42.  3,  4.)  But  this 
did  not  extend  to  snch  allowance  as 
was  left  to  him  on  the  score  of  com- 
passion for  the  maintenance  of  himdelf 


and  family.  Si  quid  mUerieordia 
causa  ei  fiterit  relietum^  puta  ifMn- 
atruum  vel  annmumf  aiimentarum  no^ 
mine,  rum  oportet  propter  hoe  bona 
e}u»  itirato  venunddri:  nee  enimfraU' 
iandus  est  alimeniie  eottidianti.  (Ibid. 
1.6.) 

(ir)  Stat.  5  Geo.  II.  c.  30. 


(47)  The  128th  section  of  the  sta- 
tvte  8D  often  referred  to  on  this  sub- 
ject, embo^es  the  substance  of  the 
text,  with  tids  Tariafion  only,  that  the 
allowiBee  to  a  crdditor  wiio  pays  ten 
ahidiiigs  in  the  ponnd,  or  npwaiids^ 
may  now  be  made  to  the  ahionnt  of 
400/.,  and  the  allowanee  to  a  baak- 
mpt  who  pays  twehe  shilMnf  s  and 
sixpence  in  the  povnd,  may  amount 


to  900/.,  and  the  allowance  to  a  bank* 
htpt  who  pays  iifteen  shfllings  in  the 
pound,  may  amount  to  600/. ;  and  « 
dibcretionafy  allowaace  to  a  bankrupt 
who  does  not  pay  ten  shillings  in  the 
pound,  may  be  ^ten  to  the  amount 
of  300/. 

(48)  See  Anle,  p.  478,  note.  The 
I21st  section  of  the  statute  of  6<l0o. 
IV.  e.  16,  enaetih  that  a  Hiikrapt 
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Dot  entitled  to 
allowwice. 


oWD  industry,  may  become  a  useTal  member  of  the  coaunoo- 
wealth ;  which  is  the  rather  to  be  expected,  as  he  cuioot 
be  entitled  to  these  benefits,  miless  his  failures  have  heea 
owing  to  misfortones,  rather  than  to  misconduct  and  extn- 
▼agance. 
Where  iMakrapc      For,  no  allowancc  or  indemnity  shall  be  given  to  a  bank* 
nipt,  unless  his  certificate  be  signed  and  allowed,  as  befcie 
mentioned;  and  also,  if  any  creditor  produces  a  fictitioQi 
debt,  and  the  bankrupt  does  not  make  discovery  of  it,  bat 
suffers  the  fiiir  creditors  to  be  imposed  upon,  be  loses  &U 
title  to  these  advantages  (a).     Neither  can  be  claim  them  it 
he  has  given  with  any  of  his  children  above  100/.  for  a  mir- 
riage  portion,  unless  he  had  at  that  time  sufficient  left  to 
pay  all  his  debts ;  or,  if  he  has  lost  at  any  one  time  5L,  or 
in  the  whole,  100/.  within  a  twelvemonth  before  be  beGame 
bankrupt,  by  any  manner  of  gaming  or  wagering  whatso- 
ever; or  within  the  same  time  has  lost  to  the  value  of  lOOL 
by  stock-jobbing  (49).    Also,  to  prevent  the  too  commoa 
practice  of  frequefot  and  fraudulent  or  careless  breaking,  s 
mark  is  set  upon  such  as  have  been  once  cleared  by  a  com- 
mission of  bankrupt,  or  have  compounded  with  their  credi- 
tors, or  have  been  delivered  by  an  act  of  insolvency:  which 
is  an  occasional  act,  frequently  passed  by  the  legislature: 
whereby  all  persons  whatsoever,  who  are  either  in  too  lows 
way  of  dealing  to  become  bankrupts,  or  not  being  in  a  mcr- 

(a)  Stat.  24  Qeo.  II.  c  57. 


lucaaeof  a 
•coond  bftnk- 
Tuptcy. 


who  hai  in  all  thingi  oonformed  to 
the  bankntpt  laws,  and  obtained  hia 
certificate^  ahall  be  diacharged  from 
aU  debta  dne  by  him  when  he  be- 
came banknipt,  and  from  tJl  ela$m$ 
and  demanda  proveabh  under  ik» 
JUd;  and  the  131  at  lection  enacta, 
that  no  promiae,  alter  the  certificate 
allowed,  to  pay  any  debt  diacharged 
by  anch  certificate,  shall  be  binding, 
unleaa  anch  promiae  be  made  in  writ- 
ing, signed  by  the  bankmpt,  or  by 
some  person  lawftilly  authorised,  in 
writing,  by  anch  bankrupt. 

(49)  In  the  laat  note  "but  two,  the 
130th  section  of  the  consolidated 
banknipt  act  ia  cited,  which  makea 


an  alteration  aa  to  the  aawnnt  of 
gambling  lossea  which  will  deprive  a 
bankmpt  of  the  advantages  of  a 
tificate  or  allowance.  It 
also,  from  the  73rd  aection  of  tke 
same  act,  that  portiona  given  by  a 
trader  to  any  of  hia  children 
their  marriage,  though  audi 
ezeeeded  1001.  and  he  was  at  the 
insolvent,  oannot  be  recalled  upon  hia 
bankruptcy;  and  that  part  of  d» 
12th  section  of  stat.  5  Geo.  II.  c.30, 
which  deprived  a  bankrupt,  who  hod 
given  such  portion,  of  the  bgns6ta  of 
a  certificate,  ia  not  retained  in  the 
recent  act. 
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cantile  state  of  life,  are  not  included  within  the  laws  of 
bankruptcy,  are  discharged  from  all  suits  and  imprisonment, 
upon  delivering  up  all  their  estate  and  effects  to  their  cre- 
ditors upon  oath,  at  the  sessions  or  assizes ;  in  which  case 
their  perjury  or  fraud  is  usually,  as  in  case  of  bankrupts, 
punished  with  death.  Persons  who  have  been  once  cleared 
by  any  of  these  methods,  and  afterwards  become  bankrupts 
again,  unless  they  pay  full  ^fifteen  shillings  in  the  pounds  [  *  486  ] 
are  only  thereby  indemnified  as  to  the  confinement  of  their 
bodies;  but  any  future  estate  they  shall  acquire  remains 
liable  to  their  creditors,  excepting  their  necessary  apparel, 
household  goods,  and  the  tools  and  implements  of  their 
trades  (6)  (50). 

(b)  Stat.  5  Geo.  II.  c.  30. 


(50)  The  127th  section  of  the  sta- 
tute  of  6  Geo.  IV.  c.  16,  does  not 
merely*  make  such  future  estate  Uable 
to  such  bankrupt's  creditors,  but 
absolutely  vetU  it  in  the  assignees 
under  their  fiat,  who  are  authorised 
to  seise  the  same,  in  like  manner  as 
they  might  have  seised  property  of 
which  such  bankrupt  was  possessed 
at  the  issuing  of  the  Jiai  against 
him. 

It  may  be  here  observed,  to  close 
this  branch  of  the  subject,  that,  by 
the  50th  section  of  the  same  act,  mn* 
tual  debts  and  credits  may  be  set  off 
against  each  other,  notwithstanding 
any  prior  act  of  bankruptcy  commit- 
ted before  the  credit  given  to,  or  the 
debt  contracted  by,  the  bankrupt; 
provided  the  person  claiming  the  be- 
nefit of  such  set  off  had  not,  when 
such  credit  was  given,  notice  of  the 
act  of  bankruptcy.  By  the  5l8t  sec- 
tion of  the  act,  debts  which  were  not 
payable  at  the  time  of  the  bankruptcy 
may  be  proved,  deducting  a  rebate  of 
interest,  at  the  rate  of  5  per  eeni,  to 
be  computed  from  the  declaration  of 
m  dividend  to  the  time  when  such 
debt  would  regularly  have  become 
payable.  The  52nd  section  of  the 
statute  enables  sureties  and  persons 
liable  for  the  debts  of  bankruptsi  after 


they  have  discharged  the  debts,  to 
prove  their  demands  in  respect  of  such 
payments,  as  debts  under  the  fiati, 
and  to  receive  dividends  with  the 
other  creditors,  not  disturbing  any 
former  dividends. 

The  53rd  section  contains  a  pro- 
viso for  proof  by  an  obligee  in  a 
bottomry  or  retpondentia  bond,  and 
the  assured  in  any  policy  of  insurance, 
though  the  loss  or  contingency  may 
have  happened  after  the  issuing  of  the 
fiat  against  the  obligor  or  insurer. 
The  54th  section  of  the  act  admits 
annuity  creditors  to  prove  for  the 
actual  value  of  their  annuities,  such 
value  to  be  ascertained  by  the  com- 
missioners. The  55th  section  pro- 
vides, that,  until  the  value  of  an 
annuity  granted  by  a  bankrupt  shall 
have  been  so  ascertained  as  aforesaid, 
the  grantor  shall  not  be  allowed  to  sue 
any  collateral  surety  for  the  payment 
of  such  annuity ;  (this  clause,  it  has 
been  held,  applies  to  annuities  granted 
before  the  passing  of  the  act,  as  well 
as  to  those  granted  since.  Betty. 
BiltoHf  1  B.  Moore  &  Payne,  582 ;) 
and  if  the  surety  pay  the  amount 
BO  -  ascertained  and  proved  under 
the  fiat,  he  shall  thereby  be  dis- 
charged from  all  claims  in  respect  of 
such  annuity:    but,  if  such  surety 
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4.  In  %hAt  man- 
ner an  estate  in 
goods  and  chat* 
tels  maybe 
transferred  by 
bankruptcy. 


Thus  muck  for  the  proceedings  on  a  commissKA  of  bank* 
rapt,  so  far  as  they  affect  the  bankropt  himself  personally. 
Let  us  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  eMtate  and 
property  of  the  bankrapt.  The  method  whereby  a  ral 
estate,  in  lands,  tenements,  and  hereditaments,  may  be 
transferred  by  bankruptcy  was  shown  under  its  proper  bead 
in  a  former  chapter  (c)  (51).  At  present,  ther^re,  we  are 
only  to  consider  the  transfer  of  things  personal  by  this  ope- 
ration of  law. 

By  virtue  of  the  statutes  before  mentioned  {d\  all  the/ier- 
Sl^l^^Jil^aies.  $onal  estate  and  effects  of  the  bankrupt  are  considered  as 
raptTwhe^tber  in  vested,  by  the  act  of  bankruptcy,  in  the  future  assignees  of 
£«S!!?ve8ted  his  Commissioners  (52),  whether  they  be  goods  in  actual  pes- 
inbisaadgnees.  g^gg^^^^  qj.  Jebts,  coutracts,  and  Other  choses  in  action:  and 

the  commissioners  by  their  warrant  may  cause  any  house  or 
tenement  of  the  bankrupt  to  be  broken  open,  in  order  to  enter 
upon  and  seize  the  same.  And  when  the  assignees  are  chosen 
or  approved  by  the  creditors,  the  commissioners  are  to  assign 
every  thmg  over  to  them ;  and  the  property  of  every  part  of 


By  tbe  act  of 


(e)  Pag.  285. 


(<0  Stat.  1  Jac.  I.e.  15  ;  21Jac.I.  c.  19. 


■haU  not  pay  the  sum  lo  proved,  be 
may  be  aoed  for  tbe  accruing  pay- 
ments of  tbe  annuity,  until  be  abaU 
have  latiafied  tbe  amonnt  so  proved, 
witb  interest  tbereon,  at  tbe  rate  of  4 
j»«r  cm/,  from  tbe  time  of  notice  of 
sucb  proof;  and  after  sucb  satisfac- 
tion, tbe  surety  sball  stand  in  tbe 
place  pf  tbe  annuitant  in  respect  of 
sucb  proof,  and  tbe  certificate  of  tbe 
bankrupt  sball  be  a  disobaige  to  bim 
from  aU  claims  of  sucb  annuitant  or 
of  sucb  surety  in  respect  of  sucb  an- 
nuity. Tbe  56tb  lection  of  tbe  statute 
enacts,  tbat  debts  wbicb  are  contin- 
gent at  tbe  time  of  tbe  debtor's  bank- 
ruptcy, may,  if  tbe  creditor  wishes  it, 
be  valued  by  tbe  commissioners,  end 
proof  shall  be  admitted  to  the  amonnt 
so  ascertained,  and  dividends  be  pay- 
able tbereon  {  or,  if  sucb  value  sball 
not  be  ascertained  before  tbe  contin- 
gency happens,  tbe  creditor  may  prove 
in  respect  of  tbe  entire  debt,  and  re- 


ceive dividends  tbereon,  not  diitBib- 
ing  former  dividends;  provided  te 
creditor  bad  not,  when  sucb  debt  was 
contracted,  notice  of  any  act  of  bank- 
ruptcy by  tbe  bankrupt  committed. 
The  75tb  section  of  tbe  act  rdleves  a 
bankrupt  entitled  to  a  lease,  wbidi 
tbe  assignees  sceept,  finon  aU  liabi- 
lity to  pay  any  rent  accmiBg  after 
tbe  date  of  tbe  fiai^  or  to  be  sued 
in  respect  of  any  subsequent  non- 
observance  or  tbe  non-peiformanee 
of  tbe  covenants  contained  in  neb 
lease ;  and,  if  tbe  assignees  dedineto 
accept  tbe  same,  tbe  bankrapt  will 
still  be  released  ftom  the  said  liabi- 
Uties,  in  esse  be  deliver  19  tiie  lease 
to  tbe  lessor  within  fooiteen  dafs 
after  be  shall  have  had  netioe  that 
the  assignees  have  declined  to  acoept 
tbe  same. 

(51)  And  see  the  lata  stat.  a.  S6. 

(52)  See  the  late  stat.  s.  25. 
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the  eiBtate  is  thereby  as  fUly  vested  m  them,  as  it  was  in 
the  bankrupt  himself,  and  they  haye  the  same  ronedies  to 
recover  ]t(e). 

The  property  vested  in  the  assignees  is'  the  whole  that  the  The  title  of  the 
bankrupt  had  in  himself,  at  the  time  he  committed  the  fivst  jiSion^k  to^' 
act  of  bankruptcy,  or  that  has  been  vested  in  him  since,  be-  ut  ofhSmkrupt- 
fore  his  debts  are  satisfied  or  agreed  for.    Therefore,  it  is  ^' 
usually  said,  that  once  a  bankrupt,  and  always  a  bankrupt; 
by  which  is  meant,  that  a  plain  direct  act  of  bankruptcy 
once  *committed  cannot  be  purged,  or  explained  away,  by    [  *  486  ] 
any  subsequent  conduct,  as  a  dubious  equivocal  act  may 
be(f);  but  that,  if  a  commission  is  afterwards  awarded, 
the  commission  and  the  property  of  the  ass^ees  shall  have 
a  relation,  or  reference,  back  to  the  first  and  original  act 
of  bankruptcy  (jr).     Insomuch  that  all  transactions  of  the 
bankrupt  are  from  that  time  absolutely  null  and  void,  either 
with  regard  to  the  alienation  of  his  property,  or  the  receipt 
of  his  debts  from  such  as  are  privy  to  his  bankruptcy ;  for 
they  are  no  longer  his  property,  or  his  debts.,  but  those  of 
the  future  assignees.    And  if  an  execution  be  sued  out,  but  Exceationnot 
not  served  and  executed  en  the  bankrupt's  eflects,  till  after  Sft^^an  a^of 
the  act  of  bankruptcy,  it  is  void  as  against  the  assignees  (63).  ^,J|^i^'oiit 
iBut  the  king  is  not  bound  by  this  fictitious  relation,  nor  is  uf^Snitlhe 
he  within  the  statutes  of . bankrupts (^);  for,  if,  after  the  act'"'*"®**' 
of  bankruptcy  committed,  and  before  the  assignment  of  his 
effects,  an  extent  issues  for  the  debt  of  the  crown,  the  goods 
are  bound  thereby  (t)  (64).     In  France,  this  doctrine  of  re- 
lation is  carried  to  a  very  great  length ;  for  there,  every  act 


(e)  12  Mod.  324. 
(/)  Salk.  110. 
iff)  4  Burr.  32. 


(A)  1  Atk.  262. 

(i)  Yiner.Abr.t.  Creditor  Sf  Bank- 
ruptf  104. 


(&3)  If  a  Bheriff  take  goods  in  exe- 
cntion  alter  an  act  of  bankruptcy 
committed  by  the  party  against  whom 
the  execution  is  sued  ont,  it  has  been 
held,  that  the  sheriff  is  liable  to  the 
aaiigDees,  in  troveVf  although  he  had 
no  notice  of  the  act  of  bankmptoy, 
and  although  the  JUit  did  not  issue 
«]ita  nearly  tvo  months  after  the  exe- 
ontievi.  (JPriee  v.  Heiyur,  I B.  Moore 
&  Fkyne,  SS/2.) 

(54)  The  king  is  not  bound  by  the 


named  therein;  (Audley  v.  Haltey, 
W.  Jonesy  203 ;  Brataey  y.  Datewn, 
2  Str.  982  ;  and  see  aii/«,  p.  481, 
note ;)  and,  by  virtue  of  the  preroga- 
tiye,  if  a  debtor  to  the  crown  be* 
come  a  bankrupt,  and  a  flat  be  sued 
out  against  him,  and  an  assignment 
made  of  his  estate  ;  an  extent  issued 
for  the  crown,  and  tested  the  day  of 
the  date  «f  the  assignment,  will  be 
preferred :  {Boptrt  t.  MaekemHe,  4 
Yes.  7&2 ;   the  King  t.  Crtump  amd 


acts  relating  to  bankrupts,  not  being     H^nkwry^  cited  in  Bark.  1-27,  and  in 
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of  a  merchant,  for  ten  days  precedent  to  the  act  of  bank-^ 
ruptcy,  18  presumed  to  be  fraudulent,  and  is  therefore 
▼Old  (A).  But  with  us  the  law  stands  upon  a  more  reason- 
able footing :  for,  as  these  acts  of  bankruptcy  may  some- 
times be  secret  to  all  but  a  few,  and  it  would  be  prejudicial 
to  trade  to  carry  this  notion  to  its  utmost  leng^,  it  is  pio- 
▼ided  by  statute  19  Geo.  II.  c.32,  that  no  money  paid  by  a 
bankrupt  to  a  band  fide  or  real  creditor,  in  a  course  of  tradei 

(k)  Sp.  L.  b.  29,  c.  16. 


2  Show.  481 :)  to  prevent  which 
■weepiag  awmy  of  the  whole  ettate 
by  iie  erown,  a  JIat  of  benkniptej 
hMM  ftvqnently  been  sealed  at  mid- 
night. {Wydown'9  COM,  14  Ves.  87.) 
Th»  crown  not  only  haa  the  prior* 
ity  tkon  mentioned,  bnt  ia  not  inb- 
jec|  i0  the  equity  of  being  bound  to 
nae  ita  securities  againat  parties  pri- 
marily liable  in  behalf  of  thoae  se- 
eonduily  liable.  (WkUekotue  r.  Pm-- 
fridge,  3  Swanst.  376,  378.)  The 
afidscritf  theieforey  upon  wliieh  an 
order  for  an  extent,  which  haa  sooh 
sweeping  consequences,  is  grounded, 
ought  to  be  unequhroeal ;  it  may  not 
be  improper  for  a  Baron  of  the  Ex- 
chequer, even  when  he  feels  some 
doubt  upon  the  subject,  to  giye  his 
preliminary\/la/  for  an  extent,  be- 
cause the  issuing  the  writ  only  enables 
the  crown  to  lay  ita  hands  upon  the 
property,  and  does  not  prerent  any 
other  proper  claims  from  being  put 
on  the  record  and  fully  discussed ; 
but,  if  upon  such  discussion  the  affi- 
darit  should  be  determined  by  the 
court  not  to  be  sufficiently  posittre 
and  distinct,  the  extent  will  be  set 
aside:  (7^ £tn^ t. ifertA,  M'CleL 
701 :)  and  there  may  be  cases  in 
which  the  court  will  receiTC  and 
examine  counter-affidavits,  in  order 
to  determine  whether  an  extent  iasued 
properly.  (PAtff^M  t.  Sham,  8  Yes. 
252.)  If,  upon  examination,  an  extent 
is  set  aside  for  inegularity,  and  the 
effects  are  ordered  to  be  ddirered 
up  to  the  aaaignees  of  the  debtor. 


duly  appointed  under  a  JUi  of 
bankruptcy ;  a  second  extent,  tested 
the  same  day  on  which  the  fint  ww 
set  aside,  and  deliTered  to  the  aherif 
before  the  execution  of  the  order  for 
deUrery  of  the  gooda  to  the  assignees, 
will  give  the  crown  no  licm  on  the 
effects,  but  the  aaaignees  wiU  be  en- 
tided  to  reduce  them  into  posses 
sion.  (7%e  Kmg  ▼.  Mmnh^  M^CkL  & 
Younge,  257.) 

And  the  71st  seetion  of  Ae  cmm^ 
Udated  bankrupt  act  enacta,  ttat,  if 
any  real  or  personal  eatate  ord^tsof 
any  bankrupt  be  extended  alter  he 
shaU  have  become  bankmpty  under 
pretence  of  his  being  indebted  to  an 
accountant  of,  or  debtor  to,  the  king, 
upon  some  contract  origiBally  mads 
between  such  accountant  and  the 
bankrupt,  the  commiasioi 
examine  upon  oath  whether  such 
the  Ikct,  and  if  such  contract 
originally  made  with  any  other 
than  the  said  accountant,  or  witii  him, 
but  in  trust  for  any  otiier  person,  te 
commissioners  may  sell  and  di^ose 
of  such  real  and  personal  estate  far 
the  benefit  of  the  creditors  under 
the  fiai,  and  such  sale  ahaU  be 
▼alid  against  the  sud  extent  aod  afl 
persons  claiming  under  it;  and  any 
person  to  whom  the  said  real  and  per- 
sonal estate  ahall  be  bargained,  sold, 
granted,  or  assigned  by  the 
aioners,  shall  have,  and  may 
the  same  against  any  person  lAo  shall 
detain  the  same.' 
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even  after  an  act  of  bankruptcy  done,  shall  be  liable  to  be 
refunded.     Nor,  by  statute  1  Jac.  i.  c.  16,  shall  any  debtor  Pftymentt  m«de 
of  a  bankrupt,  that  pays  him  his  debt,  without  knowing  of /de.  udiKfhoat 
his  bankruptcy,  be  liable  to  account  for  it  again.    The  in-  the^Ict  ofbuUc. 
tention  of  this  relative  power  being  only  to  reach  fraudulent  '^^^' 
,  transactions,  and  not  to  distress  the  fair  trader  (56). 

The  assignees  may  pursue  any  legcU  method  of  recovering  ^^^®'*~^ 
this  property  so  vested  in  them,  by  their  own  authority;  but 
^cannot  commence  a  suit  in  equity j  nor  compound  any  debts  [  *487  ] 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  consent  of  the  creditors,  or  the  major  part  of 
them  in  value,  at  a  meeting  to  be  held  in  pursuance  of  notice 
in  the  Gazette  (Z)  (66). 

(/)  Stat.  5  Geo.  II.  c.  30. 


(55)  The  81  St  section  of  the  statute 
of  6  Geo.  IV.  c.  16,  enacts,  that  all 
oonyeyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by 
and  with  any  bankrupt,  bend  fide 
made  and  entered  into  more  than  two 
calendar  months  before  the  issuing  of 
the  fiat  against  him,  and  all  execu- 
tions and  attachments  against  the 
tenements  or  chattels  of  such  bank- 
rupt, hfmd  fidt  executed  or  levied 
more  than  two  months  before  the 
issuing  of  such^/,  shaU  be  valid, 
notwithstanding  any  prior  act  of  bank- 
ruptcy by  him  committed :  pro- 
vided the  persons  so  dealing  with  the 
bankrupt  had  not  at  the  time  of 
such  conveyance,  contract,  dealing, 
or  transaction,  or  at  the  time  of  exe- 
cuting or  levying  such  execution  or 
attachment,  noHet  of  any  prior  act  of 
bankruptcy  by  him  committed.  And 
the  86th  section  of  the  statute  enacts, 
that  no  purchase  from  any  bankrupt 
bond  fide  and  for  a  valuable  conside- 
ration, where  the  purchaser  had  no- 
iiee  at  the  time  of  sueh  purchase 
of  an  act  of  bankrupt  by  such  bank- 
rupt committed,  shall  be  impeached 
by  reason  thereof,  unless  Uie  fiat 
against  such  bankrupt  shaU  have  been 
sued  out  within  twelve  calendar 
months  after  such  act  of  bankruptcy. 


By  the  82nd  section  of  the  statute  it 
is  enacted,  that  all  payments  really 
and  bfmd  fide  made  by  a  bankrupt, 
before  the  date  and  issuing  of  the 
fiat  against  him  (such  payments 
by  the  bankrupt  not  being  a  frau- 
dulent preference  of  the  creditors 
to  whom  they  are  made),  shall  be 
valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  such  bankrupt  com- 
mitted ;  and  all  payments  really  and 
bend  fide  made  to  a  bankrupt  before 
the  issuing  of  the  fiat  against  him, 
shaU  be  also  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by 
him  committed:  and  such  creditor 
shall  not  be  liable  to  refund  the  same 
to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with 
the  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  the  bankrupt^ 
notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed. 

(56)  If,  after  such  notice  given, 
creditors  whose  debts  amount  to  one 
third  in  value  of  the  whole  sum 
proved  under  the  fiat  do  not  attend 
the  meeting,  the  assignees  are  em- 
powered by  the  88th  section  of  the 
statute  of  6  Geo.  IV.  c.  16,  to  do 
any  of  the  acts  speeiHed  in  the  text 
above,  the  commisaioners  giving  their 
consent  in  writing. 


4pf 


Dedtfing  t  lint 
diridend. 


MortgagM. 


Pledget. 
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Whm  they  have  got  in  all  the  effects  they  can  leasooaUy 
hope  foTi  and  reduced  them  to  ready  money,  the  afiagneci 
must,  after  four  and  within  twelve  months  after  the  coomiift- 
^n  issued,  give  one  and  twenty  days*  notice  to  the  ciediton 
pf  a  meeting  for  a  dividend  or  distribution ;  at  which  time 
they  must  produce  their  accounts,  and  verify  them  upon 
oath,  if  required.  And  then  the  commissioQeiB  shall  direct 
a  dividend  to  be  made,  at  so  much  in  the  pound,  to  all  cre- 
ditors who  have  before  proved,  or  shall  then  prove,  tbdr 
debt8(67).  This  dividend  must  be  made  equally,  and  in  a 
rateable  proportion,  to  all  the  creditors,  according  to  the 
quantity  of  their  debts;  no  regard  being  had  to  the  quaHtf 
of  them.  Mortgages,  indeed,  for  which  the  creditor  has  a 
real  security  in  his  own  hands,  are  entirely  safe ;  for  the 
commission  of  bankrupt  reaches  only  the  equity  of  redemp- 
tion (m).  So  are  also  personal  debts,  where  the  creditor  has 
a  chattel  in  his  hands,  as  a  pledge  or  pawn  for  the  pay- 
ment, or  has  taken  the  debtor's  lands  or  goods  in  execu- 
tion (58)  (59).     And,  upon  the  equity  of  the  statute  8  Ann. 

(m)  Fioch,  Bcp.  466. 


(57)  The  IO6U1  MCtion  of  the  sta- 
tate  of  6  Oeo.  IV.  c.  16,  enacts,  that 
the  cominiauoiMBn  shaU  appoint  a 
.public  meeting,  not  sooner  than  four 
calendar  months  from  the  date  of 
the  Jiai,  nor  later  than  six  calen- 
^Uur  months  from  the  last  examination 
.of  the  bankrnpt,  for  the  purpose  of 
jmditing  the  accounts  of  the  assig- 
ppu^ :  and  the  107th  section  enacts, 
tthat  the  commissioners  shall,  not 
Mooner  than  four  nor  later  than  twelre 
.calendar  months  from  the  issnins 
the  Jimif  appoint  a  public  meeting 
to  make  a  dividend  of  the  bankrupt's 
.estate,  at  which  meeting  all  creditors 
jvho  have  not  proved  their  debts  shaU 
jbe  entitled  to  prove  the  samo ;  and 
.the  commissioners  shaU  then  order 
auch  a  dividend  as  they  see  fit  to  be 
.made,  and  the  assignees  shall  forth- 
jvith  m^ke  such  dividend;  but  no 
dividend  shall  be  declared,  unless  the 
Accounts  of  the  assignees  shaU  have 
been  first  audited  as  aforesaid. 


(58)  The  108th  aectton  of  thcsts- 
tute  of  6  Geo.  lY.  c.  16,  enacts,  tbat 
no  creditor  having  anj  aecnrity  for 
his  debt ;  or  having  made  any  attach- 
ment m  LoiuUm,  or  nnj  other  plaoe. 
by  virtue  qf  m^  cutiom  there  ased, 
of  the  goods  and  chattela  of  a  buk- 
rupt;  shall  reoelYe  npcm  any  sack 
security  or  attachment  more  tbaa  1 
rateable  part  of  anch  debt ;  except  m 
respect  of  any  executioii  or  extot 
served  and  levied  by  seisnre  upon,  tf 
any  mortgage  of  or  lien  upon,  saj 
part  of  the  property  of  such  banknipt 
before  the  bankruptcy :  provided  tfcst 
no  creditor,  though  tor  a  valwUe 
consideration,  who  shall  aae  out  en- 
cution  upon  any  judgment  obtsiadi 
by  default,  confession,  or  mii  Hat, 
shall  avail  himself  of  mieA  execadas 
to  the  prejudice  of  other  fair  oedi- 
tors,  but  shall  be  paid  rateaUy  with 
such  creditors.  Hie  execution,  how- 
ever, wiU  jnot  be  set  aside,  but  win 
.stand  for  the  benefit  of  aU  the  credi- 
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c.  14)  (which  directs,  that,  upon  all  executions  of  goods  ?""J'3P*'J^ 


allowed 


ton  nteably:  (T^hr  t.  Tayhr,  5 
Bam.  &  CresB.  394  ;  8  D.  &  R.  162  ;) 
and  this  rateable  distribution  will  be 
enforced  at  common  law,  without  put- 
ting the  parties  interested  to  the  ex- 
traordinary remedy  of  a  court  of  equity. 
(MiteheU  ▼.  Knott,  1  Simons,  499.) 
The  case  of  a  creditor  who  obtained 
judgment  before  his  debtor's  bank- 
ruptcy,  and  who  does  not  come  in  un- 
der Ma  flat,  is  left  as  it  was  before  the 
passing  of  the  act.  {Ex parte  Botcher- 
ley,  2  Glyn  &  Jameson,  370.) 

The  Court  of  Bankruptcy  exercises 
(with  caution)  a  discretionary  power  of 
ordering  a  value  to  be  put  upon  a  se- 
curity held  by  a  creditor ;  instead  of 
directing  a  sale.  (JSar  parte  Smith,  \ 
Ves.  &  Bea.  521.)  If  a  creditor,  as  an 
additional  security  for  his  debt,  has 
taken  the  bankrupts  acceptances ;  it 
is  his  duty,  when  he  comes  to  prove 
his  debt,  to  produce  the  securities,  if 
they  are  in  his  power ;  and  if  they 
are  not,  to  state  the  fact  to  the  com- 
missioners: otherwise,  he  might  him- 
self prove  for  the  fuU  amount  of  his 
debt,  leaving  the  holders  of  the  out- 
standing bills  to  come  in  afterwards 
and  prove  upon  such  bills ;  thus  ex- 
posing the  estate  to  a  double  proof. 
{Ex  parte  Houaci,  Buck,  392.)  And 
where  bankers  have  given  their  ac- 
ceptances, on  the  security  of  promis- 
sory notes  delivered  to  them  by  a 
trader  who  becomes  bankrupt,  the 
debt  may  be  proved  under  the  flat, 
but  the  court  will  require  that  the 
bankers  should  take  up  their  accept- 
ances. {Ex  parte  Bloiham,  8  Ves. 
533;  Sarratt  v.  Auetin,  4  Taunt. 
208.) 

A  creditor  who  has  taken  goods  of 
his  bankrupt  debtor  in  execution, 
cannot,  whilst  those  goods  remain 
unsold,  come  in  and  prove  under  the 
commission:  (JBor  parte  HopUff,  1 
Jac.  &  Walk.  423 :)  the  case  would 
be  different  if  the  goods  were  sold ; 
VOL.  *1I. 


for  then  the  amount  of  debt  remaining 
due  would  be  certain.  {8.C,  1  Glyn 
&  Jameson,  63 ;  ex  parte  Smith,  2 
Rose,  64.)  A  similar  rule  applies 
where  the  creditor  holds  a  security  : 
it  must  be  given  up,  or  made  available 
as  far  as  possible,  before  the  creditor 
can  prove :  if,  indeed,  a  creditor  who 
holds  bills  or  other  securities,  obtain- 
ed in  the  regular  course  of  business, 
and  not  handed  over  with  a  view  to 
give  him  a  preference,  {Ex  parte 
Barclay,  1  Glyn  &  Jam.  279,)  wiU 
retain  such  bills  at  the  lull  amount 
which  they  purport  to  secure,  (and 
they  cannot  be  worth  more,  but  may 
be  worth  leas,)  if  that  amount  be  de- 
ducted, he  may  come  in  and  prove 
for  the  balance  due  to  him.  (Ex parte 
De  Tattet,  Carrol,  ^  Roberte,  I  Ves. 
&  Bea.  289.  And  see  Ex  parte  Qreen* 
wood.  Buck,  325.)  And  a  pending 
execution  in  respect  of  a  joint  debt 
wiU  not  affect  a  creditor's  right  to 
prove  a  distinct  separate  debt,  under 
a  commission  against  one  of  the 
debtors  :  {Ex  parte  Stanborough,  5 
Mad.  89 :)  though  a  creditor  who  holds 
a  joint  and  separate  security,  must,  on 
the  bankruptcy  of  some  of  the  parties 
responsible,  elect  whether  he  will  go 
against  the  joint  estate,  or  the  sepa- 
rate estate  of  each  :  {Ex  porta  Hay, 
16  Ves.  4  ;  ex  parte  Bevan,  10  Ves. 
109  :)  bare  proof  against  either  estata 
will  not  conclude  his  election ;  but  he 
is  bound  to  make  his  election  before 
a  dividend  is  declared  of  the  estate 
against  which  he  has  proved.  {J^ 
parte  Hueband,  5  Mad.  421.) 

The  general  rule  in  bankruptcy,  as 
to  proof  in  respect  of  bills  of  exchange, 
is,  that  the  holder  may  prove  the  full 
amount  against  the  estate  of  every 
person  who  is  a  debtor  upon  those 
bills,  with  these  restrictions,  that,  if 
previously  to  the  proof  a  part  of  the 
debt  has  been  recovered  from  tny 
quarter,  the  proof  can  only  be  for  the 
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one  year's 
in  tLTN^T, 


rent  being  on  any  premises  demised  to  a  tenant,  one  year's  rent, 
and  no  more,  shall,  if  due,  be  paid  to  the  landlord),  it  hath 
also  been  held,  that,  under  a  commission  of  bankrupt,  which 
is  in  the  nature  of  a  statute-execution,  the  landlord  shall  be 
allowed  his  arrears  of  rent  to  the  same  amount,  in  preference 
to  other  creditors  (60),  even  though  be  hath  neglected  to 
distrain  (61),  while  the  goods  remained  on  the  premises; 
which  he  is  otherwise  entitled  to  do  for  his  entire  rent,  be 
the  quantum  what  it  may  (n)  (62).  But,  otherwise,  judg- 
ments and  recognizances  (both  which  are  debts  of  recoid, 
and  therefore  at  other  times  have  a  priority),  and  also  bonds 
and  obligations  by  deed  or  special  instrument  (which  are 

(n)  1  Atk.  103, 104. 


residue ;  and  that  he  mvflt  not  receive 
more  than  twenty  ahiUings  in  the 
pound  from  the  aggregate  of  the  divi- 
dends.  {Ex parte  The  Bank  ^  Scot- 
land,  19  Yes.  311 ;  ex  parte  Leee,  6 
Ves.  645  ;  ex  parte  Btoxkam^  6  Yes. 
450,  601.) 

When  a  creditor  has  prored  in  re- 
spect of  seyersl  bills  of  exchange 
drawn  by  the  bankrupt,  and  discount- 
ed by  the  creditor,  should  one  of  the 
bills  be  afterwards  paid  in  fuU,  the 
proof  as  to  that  biU  must  be  ex- 
punged: for  the  law  considers  each 
act  of  discount  as  a  distinct  isolated 
transaction ;  and  though  the  farm  of 
proof  is  upon  the  whole  loan,  the 
proof  is,  in  truth,  upon  each  bill  sepa- 
rately. {Bx  parte  Barratt,  1  Glyn  & 
Jameson,  329.) 

A  creditor  who  has  proved  a  debt, 
part  of  which  he  was  not  entitled  to 
prore,  wiU  not  be  allowed  to  take  a 
dividend  before  that  is  set  right;  and, 
if  he  has  actually  received  a  dividend, 
he  will  be  compelled  to  refund  it. 
(Ex  parte  Hilton,  1  Jac.  &  Walk. 
469.) 

(59)  Mr.  Christian  observes,  that 
*'  where  a  creditor  has  a  mortgage  or 
pledge,  which  he  thinks  insufficient' 
to  satisfy  the  whole  of  his  debt,  he 
may  apply  to  the  commissioners,  and 
if  they  see  no  objection  to  the  title  of 


the  mortgage  they  may  order  it  to  be 
sold,  and  that  the  produce  shall  be 
applied  in  disohar^  of  the  expenses 
of  the  sale,  and  of  the  mortgagee's 
debt;  and  if  there  be  a  deficteaer. 
the  mortgagee  shall  be  peniitted 
to  prove  it  under  the  /sf.  Ordff 
Maroh  8th,  1794.*' 

(60)  The  74th  section  of  Out  statate 
of  6  Geo.  IV.  c.  16,  enacts,  tiiat  w 
distress  levied  after  an  actof  biak- 
ruptcy,  upon  the  goods  or  cfieds  tf 
any  bankrupt  (whether  before  or  after 
tiie  issuing  of  the>la/,)  shall  be  inii- 
able  for  more  than  one  year*!  lest. 
accrued  prior  to  the  date  of  the  cos- 
mission;  but  the*  landlord  orputyto 
whom  the  rent  sfaaU  be  due,  shall  be 
allowed  to  come  in  as  a  creditor  ib- 
der  the  Jiat,  for  the  overplus  of  the 
rent  due,  and  for  whidi  die  dutrcs 
shaU  not  be  available. 

(61)  Mr.  Christian  obeerves,  tta 
*'  Lord  Bathurst,  ChanceUor,  dedait^ 
expressly,  that  this  propositioa  intk 
Ck^mmenCaries  was  erroneous;  aa^ 
decreed  that  the  landlord,  if  be  has 
not  availed  himself  of  his  tight  to 
distrain,  has  no  privilege  under  the 
bankrupt  statutes,  but  must  come  ia 
pari  paean  with  other  creditors  for 
every  part  of  the  rent  due  to  him- 
(Cooke,  222.)" 

(62)  Not  so:  see  the  last  note. 
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called  debts  by  specialty,  and  are  usually  the  next  *in  order), 
these  are  all  put  on  a  level  with  debts  by  mere  simple  con- 
tract, and  all  paid  pari  p€U8u{o).  Nay,  so  fiir  is  this  matter 
carried,  that,  by  the  express  provision  of  the  statutes  (p), 
debts  not  due  at  the  time  of  the  dividend  made,  as  bonds 
or  notes  of  hand  payable  at  a  future  day  certain,  shall  be 
proved  and  paid  equally  with  the  rest(f),  allowing  a  discount 
or  drawback  in  proportion.  And  insurances,  and  obliga* 
lions  upon  bottomry  or  respondentia,  bondjide  made  by  the 
bankrupt,  though  forfeited  after  the  commission  is  awarded, 
shall  be  looked  upon  in  the  same  light  as  debts  contracted 
before  any  act  of  bankruptcy  (r)  (63). 

Within  eighteen  months  after  the  commission  issued,  a  As  to  second 
second  and  final  dividend  shall  be  made,  unless  all  the  ef-  Stend." 
fects  were  exhausted  by  the  first  (s)  (64).   And  if  any  surplus 


(o)  Stat.  21  Jac.  I.  c.  19. 
(jf)  Stat  7  Geo.  I.e.  31. 
(q)  LordRaym.  1549;  Stra.  1211. 


(r)  SUt.  19  Geo.  11.  c.  32. 
(i)  Stat.  5  Geo.  II.  c.  30. 


(63)  See  a»/e,  the  note  to  p.  485. 

(64)  The  109th  section  of  the  sta- 
tute of  6  Geo.  IV.  c.  16,  enacts,  that 
if  a  bankrupt's  estate  shall  not  have 
been  whoUy  divided  upon  the  first 
dividend,  the    commissioners    shall, 
within  eighteen  calendar  months  after 
the  iasuing  of  the  flat,   appoint  a 
public   meeting  to  make   a  second 
dividend,    when    all    creditors  who 
have   not  proved  their    debts    may 
prove  the  same ;  and  such  second  di- 
vidend shall  be  final,  unless  any  action 
or  suit  be  depending,  or  any  part  of 
the  estate  be  standing  out  not  sold  or 
disposed  of,  or  unless   some  other 
estate  or  effects  of  the  bankrupt  shall 
afterwards  come  to  the  assignees,  in 
which  case  they  shaU,  as  soon  as  may 
be,  convert  such  estate  and  effects 
into  money,  and  within  two  calendar 
months  after  the  same  shall  be  so 
converted,  divide  the  same. 

When  the  act  says,  that,  for  the 
purpose  of  making  a  final  dividend, 
the  assignees  shaU  convert  the  bank- 
rupt's estate  into  money,  "  as  soon 
as  may  be,*'  it  seems  that  this  must 


be  understood  to  mean,  a$  toon  at  it 
can  prudtntly  be  done;  for,  though 
Lord  Thurlow  (in  Eae  parte  Goring, 
1  Ves.  jun.  169,)  held  that  under  the 
old  act,  a  consideration  of  the  impru- 
dence of  a  hasty  sale,  or  its  conse- 
quences, would  not  authorise  the  court 
to  suspend  the  sale,  yet  Lord  Eldon 
oyer-niled  this  opinion,  and  (in  Bx 
parte  Kendall,  17  Ves.  519)  decided, 
that  it  was  competent  to  the  court  to 
exercise  a  sound  discretion  as  to  the 
time  when  the  assets  are  to  be  con- 
verted into  money ;  and  that  a  diffe- 
rent rule  would,  in  many  concerns, 
impose  the  necessity  of  ruining  the 
property.     His  Lordship  held,  there- 
fore, that  the  court  might  suspend  a 
sale  of  the  bankrupt's  estate,  and  con- 
sequently postpone  a  final  dividend, 
when  it  was  satisfied  that  such  a  mea- 
sure would  be  just  to  aU  whom  the 
order  would  affect ;   but,  the  court 
wiU  require  the  assignees  to  make  out 
a  dear  case,  why  the  dividend  should 
not  be  made  within  the  time  limited 
by  the  statute.  {Bx  parte  Orotvenor, 
14  Ves.  .')90.) 
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remains,  after  selling  his  estates  and  paying  every  cieditor 
his  full  debt,  it  shall  be  restored  to  the  bankrapt  (t).  This 
is  a  case  which  sometimes  happens  to  men  in  trade,  who  in- 
voluntarily, or  at  least  unwarily,  commit  acts  of  bankruptcy, 
by  absconding  and  the  like,  while  their  effects  are  more  than 
sufficient  to  pay  their  creditors.  And,  if  any  suspicioos  or 
malevolent  creditor  will  take  the  advantage  of  such  acts,  and 
sue  out  a  commission,  the  bankrupt  has  no  remedy,  hot 
must  quietly  submit  to  the  effects  of  his  own  imprudence; 
Upon  satufac-  cxcept  that,  upon  satisfaction  made  to  all  the  creditors,  the 
thTcommUsion'  commission  may  be  superseded  (u).  This  case  may  also 
Sded.  *"^'"  happen,  when  a  knave  is  desirous  of  defrauding  his  credi- 
tors, and  is  compelled  by  a  commission  to  do  them  that  jus- 
tice, which  otherwise  he  wanted  to  evade.  And  therefore, 
though  the  usual  rule  is,  that  all  interest  on  debts  carryiog 
interest  shall  cease  from  the  time  of  issuing  the  commis- 
sion, yet,  in  case  of  a  surplus  left  after  payment  of  erery 
debt,  such  interest  shall  again  revive,  and  be  chargeable  oa 
the  bankrupt  (u;),  or  his  representatives  (65). 

(0  Stat.  13  Eliz.  c.  7.  («)  2  Ch.  Cu.  U4.  (w)  1  Atk.  244. 

(65)  The  132nd  section  of  the  sta-  shall  have  been  paid,  ali  other  ocdi- 

tute  of  6  Geo.  IV.  c.  16,  enacts,  that  tors  who  hare  prored  under  the  coB' 

in  case  of  a  surplus  after  fnll  pay-  mission  shall  reoeiTe  interest  <m  thdr 

ment  of  a  bankrupt's  debts,  the  assig-  debts  from  the  date  of  the /«/>  st  tbe 

nees  shall  pay  it  to  the  bankrupt;  rate  of  4/.  jmt  em/, 

but  such  surplus  is  not  to  be  hand-  The  57th  section  of  the  Mme  lU* 

ed  over,  until  interest  upon  all  the  tute  enacts,  that  although  interest  s 

debts  proved    under    the  fiat    has  not  reserved  upon  a  bUl  of  exchaagt 

been  paid,  at  the  rate  and  in  the  or  promissory  note   overdue  at  tbe 

order  following;   that  is  to  say,  all  issuing  of  a  ^o/ of  bankruptcy  agaJBi^ 

creditors  whose  debts  are  by  law  en-  a  party  liable  upon  such  bill  or  oote, 

titled  to  carry  interest,  in  the  event  the  holder  thereof  shaU  be  entitled 

of  a  surplus,  shall  first  receive  inte-  to  prove  for  interest  upon  the  sao^ 

rest  on  such  debts,  at  the  rate  of  to  be  caloolated  to  the  date  of  tbe 

interest  reserved  or  payable  thereon,  fiai,  at  the  rate  of  5/.  per  eaU.  p^ 
to  be  calculated  from  the  date  of 
the  fiaii   and  after  such  interest 
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OF  TITLE  BY  TESTAMENT,  AND 
ADMINISTRATION. 


Thbrb  yet  remain  to  be  examined,  in  the  present  chapter, 
two  other  methods  of  acquiring  personal  estates,  viz,  by 
testament  (1)  and  administration.  And  these  I  propose  to 
consider  in  one  and  the  same  view ;  they  being  in  their  nature 
so  connected  and  blended  together,  as  makes  it  impossible 
to  treat  of  them  distinctly,  without  manifest  tautology  and 
repetition. 

XL,  XIL  In  the  pursuit  then  of  this  joint  subject,  I  xi.  xii.  bt  tea. 
shall,  first,  inquire  into  the  original  and  antiquity  of  testa-  mioirtntion. 
ments  and  administrations ;  shall,  secondly,  show  who  is 
capable  of  making  a  last  will  and  testament;  shall,  thirdly, 
consider  the  nature  of  a  testament  and  its  incidents ;  shall, 
fourthly,  show  what  an  executor  and  administrator  are,  and 
how  they  are  to  be  appointed;  and,  lastly,  shall  select  some 
few  of  the  general  heads  of  the  office  and  duty  of  executors 
and  administrators. 

First,  as  to  the  original  of  testaments  and  administrations,  of  the  origin  of 
We  have  more  than  once  observed,  that  when  property  came  adminittnttons. 
to  be  vested  in  individuals  by  the  right  of  occupancy  (2),  it 
became  necessary  for  the  peace  of  society,  that  this  occu- 
pancy should  be  continued,  not  only  in  the  present  posses- 
sor, but  in  those  persons  to  whom  he  should  think  proper 
to  transfer  it ;  which  introduced  the  doctrine  and  practice 
of  alienations,  ''^gifts,  and  contracts.     But  these  precautions    [  *  490  1 
would  be  very  short  and  imperfect,  if  they  were  confined  to 


(1)  Set  ante,  p.  373. 

(2)  See  Mnitf  chapter  lfpamm,inth  the  notes  thereto. 
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the  life  only  of  the  occupier ;  for  then,  upon  his  death,  all 
his  goods  would  again  become  common,  and  create  an  infi- 
nite variety  of  strife  and  confusion.  The  law  of  very  many 
societies  has  therefore  given  to  the  proprietor  a  right  of  con- 
tinuing his  property  after  his  death,  in  such  persons  as  he 
shall  name :  and,  in  defect  of  such  appointment  or  nominir 
tion,  or  where  no  nomination  is  permitted,  the  law  of  crery 
society  has  directed  the  goods  to  be  vested  in  certain  pw^ 
ticular  individuals,  exclusive  of  all  other  persons  (a)  (3). 
The  former  method  of  acquiring  personal  property,  accord- 
ing to  the  express  directions  of  the  deceased,  we  call  a  to- 
tament  (4) :  the  latter,  which  is  also  according  to  the  will  o( 
the  deceased,  not  expressed  indeed  but  presumed  by  the 
law  (6),  we  call  in  England  an  administration  (5);  being 
the  same  which  the  civil  lawyers  term  a  succession  ab  w- 
tesiato,  and  which  answers  to  the  descent  or  inheritance  of 

real  estates. 
Their  antiquity.  Testaments  are  of  very  high  antiquity.  We  find  them  in 
use  among  the  ancient  Hebrews ;  though  I  hardly  think 
the  example  usually  given  (c),  of  Abraham's  complain- 
ing (rf)  that,  unless  he  had  some  children  of  his  body,  his 
steward  Eliezer  of  Damascus  would  be  his  heir,  is  quite 
conclusive  (6)  to  show  that  he  had  made  him  sohyvnH 
And  indeed  a  learned  writer  (e)  has  adduced  this  very  pas- 
sage to  prove,  that,  in  the  patriarchal  age,  on  ftBiilure  of 


(a)  PufF.  L.  of  N.  b.  4,  c.  10. 

lb)  Ibid.  b.  4,  c.  11. 

(c)   Barbeyr;  Puff.  4,  10,  4  ;   Go- 


dolph.  Orph.  Leg.  1.  1. 

(d)  Gen.  c.  15. 

(e)  TaylorU  Blem.  €!▼.  Uw,  517. 


(3)  See  ante,  p.  11»  with  the  notes 
thereto :  and  also  chapter  23,  pp.  373 
— ^383,  as  to  devises  of  real  estates. 

(4)  Provided  an  executor  be  named 
therein :  this  constitutes  the  distinc- 
tion between  a  "testament**  and  a 
''last  will.'*  (Swinburne,  pt.  1,  sec- 
tions 1  St,  3.)  And  this,  it  seems,  is 
not  a  mere  technical  distinction  in 
all  cases ;  for  instance,  if  a  testator, 
being  an  inhabitant  of  the  province  of 
York  (or  other  district  where  the  per- 
sonal estate  of  an  intestate  is  distri- 
butable according  to  a  local  custom,) 
should  die,  leaving  a  will,  but  not 
having  named  an   executor  thereof, 


his  personal  estate,  it  has  been  h^ 
must  be  distributed,  as  under  sn  iste*- 
tacy,  according  to  the  custom.  {Whet- 
ler  V.  Sheer,  Mosely,  303 ;  and «« 
Chedrtm  v.  Harrie,  Noy,  12,  Brooke'i 
Ab.  tit.  Tettamtnt,  20.)  But,  iri«n 
no  particular  local  custom  cooes  u 
question,  there  is  no  doubt  thatanO 
is  good  in  equity,  tiiough  the  tesUtor 
has  named  no  executor.  (fFjf»«^' 
HaU,  2  Cha.  Rep.  112 ;  Swinb.  pt  l 
sect.  6  ;  and  see  poet,  503.) 

(5)  See^potf,  p.  496. 

(6)  See  mUe,  p.  12,  note;  ^ 
Turnbull's  Note  to  Heinecciiu.  ^ 
1,  chap.  11,  sect.  291. 
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children,  or  kindredy  the  servants  bom  under  their  master's 
roof  succeeded  to  the  inheritance  as  heirs-at-law  (/).  But 
(to  omit  what  Eusebius  and  others  have  related  of  Noah's 
testament,  made  in  writing  and  witnessed  under  his  seal, 
whereby  he  disposed  of  the  whole  world  (^),)  I  apprehend 
that  a  much  more  authentic  instance  of  the  early  use  of  tes- 
taments may  be  found  in  the  sacred  writings  (A),  wherein 
Jacob  bequeaths  to  his  son  Joseph  a  portion  of  his  ^inheri-  [  *  491  ] 
tance  double  to  that  of  his  brethren:  which  will  we  find 
carried  into  execution  many  hundred  years  afterwards,  when 
the  posterity  of  Joseph  were  divided  into  two  distinct  tribes, 
those  of  Ephraim  and  Manasseh,  and  had  two  several  in- 
heritances assigned  them ;  whereas  the  descendants  of  each 
of  the  other  patriarchs  formed  only  one  single  tribe,  and 
had  only  one  lot  of  inheritance.  Solon  was  the  first  legis- 
lator that  introduced  wills  into  Athens  (t) ;  but  in  many 
other  parts  of  Greece  they  were  totally  discountenanced  (A). 
In  Rome  they  were  unknown,  till  the  laws  of  the  twelve 
tables  were  compiled  (7),  which  first  gave  the  right  of  be- 


(/)  Sec  pag.  12. 

(ff)  Seidell,  de  succ.  Ebr.  c.  24. 

(A)  Gen.  c.  48. 


(i)  Plutarch,  in  vita  Solon. 
{k)  Pott.Antiq.  1.4,  c.  15. 


(7)  This  position  is  very  question- 
able. Long  before  tbe  compilation  of 
the  laws  of  the  Twelve  Tables,  a  tes- 
tament might  be  made  by  a  Roman, 
and  his  priyate  wiU  conrerted  into  a 
public  law,  by  promulgation  in  ealaiw 
eomitiii,  A  Roman  also  who  was  girt 
for  war,  and  about  to  proceed  to  battle, 
was  allowed,  antecedently  to  the  laws 
of  the  Twelve  Tables,  to  make  what 
was  termed  tettamenium  m  proeinetu. 
And  a  third  mode  of  making  a  will, 
without  the  formality  of  ratification 
by  the  eomitia,  and  by  persons  who 
were  not  entitled  to  the  exclusively 
military  privilege  of  making  tetiameH' 
turn  procmetumt  was  in  use  before  the 
introduction  of  the  laws  of  the  Twelve 
Tables : — this  was  by  means  of  a  ficti- 
tious purchase  by  the  intended  inhe- 
ritor, to  whom  the  purchase  money 
was  tendered,  and  weighed  jn  a  ba- 
lance, before  witnesses:  which  was 


termed  testttmenium  per  <b9  et  lihram, 
"  Sciendum  ett,  oHm  quidem  duo 
genera  teetamentorum  in  utu  fuine ; 
quorum  altero  in  pace  et  otio  uteban* 
turf  quod  ealatie  comitiii  appellabant; 
alterOy  cum  in  preeiium  exituri  euent^ 
quod  procinetum  dicebatur,  Accenit 
deinde  tertium  genue  teetamentorum^ 
quod  dicebatur  per  aeet  libram,  eciii' 
eet  quod  per  emancipationem,  id  est, 
imaginariam  qua$tdam  venditionem 
agebatur,  quinque  teetibue  et  libri- 
pende  civibus  Romanii  puberibueprtB' 
tentibue,  et  eo  qui  /amilia  emptor 
dicebatur,  8ed  ilia  quidem  priora 
duo  genera  teetamentorum  ex  veteribue 
temporibua  in  deeuetudinem  abierunt  : 
quod  vero  per  me  et  libram  fiebat,  diu- 
tiue  permaneerit,"  (Vinnius,  lib.  2, 
tit.  10.)  Heineccius,  in  his  commen- 
tary on  this  passage,  observes,  that 
the  eomitiaf  which  were  ealata,  or 
convocatat  for  the  purpose  of  giving 
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Of  the  distribu- 
tion  of  a  deceas- 
ed's property 
before  the  con- 
quest. 
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queathiDg(/):  and,  among  the  northern  nations,  puticn- 
larly  among  the  Germans  (m),  testaments  were  not  receiTed 
into  use.  And  this  variety  may  serve  to  evince,  that  the 
right  of  making  wills,  and  disposing  of  property  after  death, 
is  merely  a  creature  of  the  civil  state  (n)(8);  which  has  per- 
mitted it  in  some  countries,  and  denied  it  in  others:  and, 
even  where  it  is  permitted  by  law,  it  is  subjected  to  diSe- 
rent  formalities  and  restrictions  in  almost  every  nation  muier 
heaven  (o)  (9). 

With  us  in  England  this  power  of  bequeathing  is  coeval 
with  the  first  rudiments  of  the  law:  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exist  (10).  Meotioo 
is  made  of  intestacy,  in  the  old  law  before  tbe  conquest,  as 
being  merely  accidental ;  and  the  distribution  of  the  intes- 
tate's estate,  after  payment  of  the  lord's  heriot,  is  theo 
directed  to  go  according  to  the  established  law.  ^*Set 
"  quia  incurioj  sive  nwrte  repentina,  fuerit  intestatus  martun, 
''  dominus  tamen  nullam  rerum  suarum  partem  (praUx  earn 
*'  qius  jure  debetur  hereoti  nomine  J  sibi  assumito,  Vertm 
''  pofsessiones  uxari,  liberisj  et  cagnatume  proxindSj  pro  sto 
"  cuique  jure,  distribuantur  "  {p).     But  we  are  not  to  ima- 


(0  Inst.  2,  22, 1. 

(m)  Tacit,  de  mor.  Germ.  21. 

(»)  See  page  13. 


(o)  Sp.  L.  b.  27,  c.  1 ;    VmniTBia 
Inst.  1. 2,  tit.  10. 

(jf)  LL.  Canut.  c.  68. 


a  public  sanction  to  private  wills, 
could  neither  baye  been  the  eamitia 
centuriata,  nor  the  eondtia  tributa^ 
but  must  necessarily  hare  been  the 
eomitia  curiataf  quti  iola,  primiM  tern- 
poribuat  cum  in  eoneione  tettamenta 
fiebamtf  in  urbe  hahtreniur.  Certum 
eti  tempore  medUa  juruprudeiUuB  eo- 
mitiu  ieetari  deritum  /nieee.  Jmfno, 
latia  iabulie  xii,  denUae  ieatamenta 
in  eonutOi  calatie  fieri^  veritimilli- 
mum  eat.  Quia  enim  vohdaaet  no/iin- 
totem  auam  aubmittere  pqptdi  aanffra^ 
giia,  quum  libera  auoque  arbitrio 
teatari  poaaet  ?  Et  quia  maluiaaet 
publiee  et  palam  haredem  nunet/gmre, 
quam  jure  uti  xii,  tabularum  eon- 
ceaao? 

(8)  But  see  antet  pp.  11,  12,  13, 
with  the  notes. 


(9)  See  Vol.  I.  p.  7. 

(10)  Mr.  Roberts,  in  his  UeabK 
on  "the  Uw  of wilU"  (Vol.  I.  pp.3- 
6)  agrees  with  our  aathor  that,  «itb 
respect  to  moveables,  tiie  testisia- 
tary  power  seems  to  have  been  off* 
dseable  in  this  country  in  a  rerj  re- 
mote period ;  but  he  seems  to  doobt 
whether  the  power  of  disposin;  of 
land  by  will  was  exercised  by  ov 
early  Anglo-Saxon  ancestors.  Tbot 
is  sufficient  evidence,  however,  Ait, 
before  the  Norman  conquest,  Us^ 
were  devisable  by  will ;  thongli,  vli^ 
ther  that  was  an  original  Saxon  va^- 
tution,  or  whether  it  was  borrovcd 
from  the  laws  of  the  Romaai,  t^d 
established  by  that  great  pec^Ie  wba 
they  ruled  this  country,  may  be  que*- 
tionable.    See  unie,  p.  373. 
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gine,  that  this  power  of  bequeathing  extended  oripnally  to 
all  a  man's  personal  estate.  On  the  contrary,  Olanvil  will 
inform  us  (q)y  that  by  the  common  law,  *as  it  stood  in  the  [  *  492  ] 
reign  of  Henry  the  second,  a  man's  goods  were  to  be  divided 
into  three  equal  parts :  of  which  one  went  to  his  heirs  or 
lineal  descendants,  another  to  his  wife,  and  the  third  was 
at  his  own  disposal :  or,  if  he  died  without  a  wife,  he  might  * 
then  dispose  of  one  moiety,  and  the  other  went  to  his  chil- 
dren ;  and  so  e  canversOf  if  he  bad  no  children,  the  wife  was 
entitled  to  one  moiety,  and  he  might  bequeath  the  other ; 
but,  if  he  died  without  either  wife  or  issue,  the  whole  was 
at  his  own  disposal  (r).  The  shares  of  the  wife  and  children 
were  called  their  reasonable  parts ;  and  the  writ  de  ratio- 
nabili  parte  bonorum  was  given  to  recover  them  («). 

This  continued  to  be  the  law  of  the  land  at  the  time  of  Jiievariousj^- 

teranoiu  in  the 

magna  carta,  which  provides,  that  the  king's  debts  shall  |«w  on  thu  sab- 
first  of  all  be  levied,  and  then  the  residue  of  the  goods  shall 
go  to  the  executor  to  perform  the  will  of  the  deceased :  and, 
if  nothing  be  owing  to  the  crown,  ''  omnia  catalla  cedant 
defuncto  ;  sahis  uxori  ipsius  et  ptieris  suis  rationabilibus 
partibus  suis"  (t).  In  the  reign  of  king  Edward  the  third, 
this  right  of  the  wife  and  children  was  still  held  to  be  the 
universal  or  common  law(M);  though  frequently  pleaded  as 
the  local  custom  of  Berks,  Devon,  and  other  counties  (w) : 
and  Sir  Henry  Finch  lays  it  down  expressly  (a;),  in  the  reign 
of  Charles  the  first,  to  be  the  general  law  of  the  land.  But 
this  law  is  at  present  altered  by  imperceptible  degrees,  and 
the  deceased  may  now,  by  will,  bequeath  the  whole  of  his 
ffoods  and  chattels ;  though  we  cannot  trace  out  when  first 
this  alteration  began.     Indeed,  Sir  Edward  Coke  (y)  is  of 


u 


ii 


(q)  L.  2|  c.  5. 

(r)  Bracton,  1.  2,  c.  26  ;  Flet.  1.  2, 
c.  57. 

(#)  F.  N.  B.  122. 

(0  9  Hen.  III.  c.  18. 

(tf)  A  widow  brought  an  action  of 
detinue  against  her  hnaband's  execu- 
tors, quod  cwm  per  eontuetudinem 
iotiut  reffni  Anglut  hactenu»  tuitatam 
et  igaproMam,  uxeree  debent  et  eoieni 
a  tempore f  ^.  habere  ewtm  raHoHabi" 
lem  partem  boitorum  maritorum  euo- 
rum :  ita  mdeiieet,  quod  ei  nullot  ha- 
buermt  liberoe,  tune  medietatem :  ett 
ei  habuerint,  tune  tertiam  partem^  See. 


and  that  her  husband  died  worth 
200,000  marks,  without  issue  had  be- 
tween them ;  and  thereupon  she 
claimed  the  moiety.  Some  exceptions 
were  taken  to  the  pleadings,  and  the 
fact  of  the  husband's  dying  without 
issue  was  denied ;  but  the  rule  of  law, 
as  stated  in  the  writ,  seems  to  have 
been  uniyersally  aUowed.  (M.  30  Edw. 
III.  25.)  And  a  similar  case  occurs 
inH.  17Edw.in.  9. 

(w)  Reg.  BrcT.  142;  Co.  Litt.  176. 

(jr)  Law.  175. 

(y)  2  Inst.  33. 
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opinioDy  that  this  uever  was  *tbe  general  law,  but  ooly 
obtained  in  particular  places  by  special  custom:  and  to 
establish  that  doctrine^  be  relies  on  a  passage  in  Bncton, 
which,  in  truth,  when  compared  with  the  context,  makes 
directly  against  his  opinion.  For  Bracton(j7)  lays  down 
the  doctrine  of  the  reasonable  part  to  be  the  commoa  hw: 
'  but  mentions  tbat^as  a  particular  exception,  which  Sir  Ed- 
ward Coke  has  hastily  cited  for  the  general  rule.  And 
Glanvil,  magna  carta,  Fleta,  the  year-books,  Fitzberbert, 
and  Finch,  do  all  agree  with  Bracton,  that  this  r^ht  to  the 
pars  rcUiaruAilis  was  by  the  common  law :  which  also  coo- 
tinues  to  this  day  to  be  the  general  law  of  our  sister  king- 
dom of  Scotland  (a).  To  which  we  may  add,  that,  wbatem 
may  have  been  the  custom  of  later  years  in  many  parts  oi 
the  kingdom,  or  however  it  was  introduced  in  derogation  of 
the  old  common  law,  the  ancient  method  continued  in  use 
in  the  province  of  York,  the  principality  of  Wales,  and  in 
the  city  of  London,  till  very  modem  times :  when,  in  oider 
to  favour  the  power  of  bequeathing,  and  to  reduce  the  whole 
kingdom  to  the  same  standard,  three  statutes  have  been 
provided  :  the  one  4  &  6  W.  Sc  M.  c.  2,  explained  by  2  &3 
Ann.  c.  6,  for  the  province  of  York  -,  another  7  &  8  Will.  HI. 
c.  38,  for  Wales ;  and  a  third,  1 1  Geo,  I.  c.  18,  for  London: 
whereby  it  is  enacted,  that  persons  within  those  districts, 
and  liable  to  those  customs,  may  (if  they  think  proper)  dis- 
pose of  all  their  personal  estates  by  will  (11);  and  the  elms 
of  the  widow,  children,  and  other  relations,  to  the  coDtraij; 
are  totally  barred.  Thus,  is  the  old  common  law  dov 
utterly  abolished  throughout  all  the  kingdom  of  EngivHl, 
and  a  man  may  devise  the  whole  of  his  chattels  as  freely  as 
he  formerly  could  his  third  part  or  moiety.  In  disposing  <^ 
which,  he  was  bound  by  the  custom  of  many  places  (as  was 
stated  in  a  former  chapter(&))  to  remember  his  lord  and  the 
church,  by  leaving  them  his  two  best  chattels,  which  wis 

(i)  L.  2|  c.  26,  8.  2.  145. 

(a)   Dalrymp.  of  Fend.  Property,         (i)  Pag.  426. 


(11)  OrratheritihonldBeem^bya  Sheer,  there  cited,  was  a  drntiioD 

"  teatamimt,"  in  which  an  executor,  aereral  years  snbeeqnent  to  tbe«tt- 

(or  an  kttret  teetmmenterhu,  see  Am-  tate  of  2  &  3  Ann.  c  5.    As  to  tk 

drovm  t.  PoUbkme,  3  Atk.  301,)  is  6octnat  of  the  jjHarermtUmekUu,^^ 

named :    see  ante,  p.  490,  note,  and  that  doctrine  is  stiJl  aUowtd  ever  ^ 

obsenre,  that  the  case  of  Wheeler  ▼.  operate,  eetpoei,  p.  5 IS. 
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the  original  of  heriots  and  mortuaries ;  and  afterwards  he 
was  left  at  his  own  liberty,  to  bequeath  the  remainder  as  he 
pleased. 

*In  case  a  person  made  no  disposition  of  such  of  his  goods  Fomerhr.  such 
as  were  testable,  whether  that  were  only  part  or  the  whole  son  dyin|£tet- 
of  them,  he  was,  and  is,  said  to  die  intestate ;  and  in  such  arii^ttodis. 
cases  it  is  said,  that  by  the  old  law  the  king  was  entitled  to  S^res^^' 
seize  upon  his  goods,  as  the  parens  patrue,  and  general  dJtri^tem ^ 
trustee  of  the  kingdom  (c).     This  prerogative  the  king  con-  poor,'Ld  i^^vm 
tinned  to  exercise  for  some  time  by  his  own  ministers  of  jus-  *^'«  ^g^  1 
tice;  and  probably  in  the  county  court  (12),  where  matters 
of  all  kinds  were  determined:  and  it  was  granted  as  a  fran- 
chise to  many  lords  of  manors,  and  others,  who  have  to 
this  day  a  prescriptive  right  to  grant  administration  to  their 
intestate  tenants  and  suitors,  in  their  own  courts  baron,  and 
other  courts,  or  to  have  their  wills  there  proved,  in  case 
they  made  any  disposition  (d).     Afterwards,  the  crown,  in 
favour  of  the  church,  invested  the  prelates  with  this  branch 
of  the  prerogative ;  which  was  done,  saith  Perkins  (e),  be- 
cause it  was  intended  by  the  law,  that  spiritual  men  are 
of  better  conscience  than  laymen,  and  that  they  had  more 
knowledge  what  things  would  conduce  to  the  benefit  of  the 
soul  of  the  deceased.    The  goods,  therefore,  of  intestates 
were  given  to  the  ordinary  (13)  by  the  crown ;  and  he  might 
seize  them,  and  keep  them  without  wasting,  and  also  might 
give,  aliene,  or  sell  them  at  his  will,  and  dispose  of  the 
money  in  pios  usus :  and,  if  he  did  otherwise,  he  broke  the 
confidence  which   the  law  reposed  in  him  (/).    So  that, 
properly,  the  whole  interest  and  power  which  were  granted 
to  the  ordinary,  were  only  those  of  being  the  king's  almoner 
within  his  diocese;   in  trust  to  distribute  the   intestate's 
goods  in  charity  to  the  poor,  or  in  such  superstitious  uses  as 
the  mistaken  zeal  of  the  times  had  denominated  pious  (g). 
And,  as  he  had  thus  the  disposition  of  intestates'  effects, 
the  probate  of  wills  of  course  followed :   for  it  was  thought 
just  and  natural,  that  the  will  of  the  deceased  should  be 
proved  to  the  satisfaction  of  the  prelate,  whose  right  of  dis- 

(c)  9  Rep.  38.  CO  ^^xuih,  Law,  173, 174. 

id)  Ibid.  37.  (p)  Howd.  277. 

(e)  S.  486. 

(12)  See  Vol.  III.  p.  95.  (13)  Swpoit,  p.  509. 
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tributinghis  chattels  for  the  good  of  his  soul  was  effectually 

superseded  thereby. 
Bysutwest.2,      *The  goods  of  the  intestate  being   thus  vested  in  the 
required ^^7^  ordinary  upon  the  most  solemn  and  conscientious  trust,  the 
debto^uke '     revcreud  prelates  were,  therefore,  not  accountable  to  any, 
^'^utor^oaid   but  to  God  and  themselves,  for  their  conduct  (A).     But  even 

T**495  T  ^^  ^*®^'*  **™®  *^  ^^  complained  (i),  "  quod  ardinarii,  *»- 
**ju9modi  bona  nomine  ecclesuB  occupemtes  nullam  vel  saltern 
**  indebitam  faciunt  distributionem"  And  to  what  a  length 
of  iniquity  this  abuse  was  carried,  most  evidently  appears 
from  a  gloss  of  Pope  Innocent  IV.  (A),  written  about  thf 
year  1250 ;  wherein  he  lays  it  down  for  established  canon 
law,  that  **  in  Britannia  tertia  pars  bonorum  deeendenium 
'*  ah  intestate  in  opus  ecclesue  et  pauperum  dispensanda  est.*' 
Thus,  the  popish  clergy  took  to  themselves  (/)  (under  the 
name  of  the  church  and  poor)  the  whole  residue  of  the  de- 
ceased's estate,  after  the  partes  rationabiles,  or  two  thirds, 
of  the  wife  and  children  were  deducted ;  without  paying 
even  his  lawful  debts,  or  other  charges  thereon.  For  which 
reason,  it  was  enacted  by  the  statute  of  Westm.  2(ni),  that 
the  ordinary  shall  be  bound  to  pay  the  debts  of  the  intes- 
tate so  far  as  his  goods  will  extend,  in  the  same  manner 
that  executors  were  bound  in  case  the  deceased  had  left  a 
will :  a  use  more  truly  pious,  than  any  requiem,  or  mass  for 
his  soul.  This  was  the  first  check  given  to  that  exorbitant 
power,  which  the  law  had  entrusted  with  ordinaries.  But, 
though  they  were  now  made  liable  to  the  creditors  of  the 
intestate  for  their  just  and  lawful  demands;  yet  the  rest- 
duum,  after  payment  of  debts,  remained  still  in  their  faands^ 
to  be  applied  to  whatever  purposes  the  conscience  of  the 
ordinary  should  approve.  The  flagrant  abuses  of  which 
power  occasioned  the  legislature  again  to  interpose,  in  order 
to  prevent  the  ordinaries  from  keeping  any  longer  the  ad- 
r  «  AQQ  1    ministration  in  their  own  hands,  or  those  of  their  immediate 

AndbysiEdw.  ^dependents ;  and  therefore  the  statute  31  Edw.  III.  c.  11, 


III.  c.  11,  he  U 


(A)  Plowd.  277.  YorkBhire,  this  proportion  was  settled 

(t)  L.  2,  c.  57, 1. 10.  by  a  papal  bulle,  A.D.  1254,  {Befial. 

(k)  In  Decretal.  1.  5,  t.  3,  c.  42.  honorU  de  Riekm.  101,}  and  was  ob- 

(/)   The  proportion  given  to  the  served  till  abolished  by  the  statute  26 

priest  and  to  other  pions  uses,  was  Hen.  VIII.  c.  15. 

different  in  different  countries.      In  (m)  13  Ed.  I.  c.  19. 

the   archdeaconry   of    Richmond    in 
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provides,  that,  in  case  of  intestacy,  the  ordinary  shall  de-  ^^'j^'^^^f 
pute  the  nearest  and  most  lawful  friends  of  the  deceased  to  nutntor. 
administer  his  goods ;  which  administrators  are  put  upon 
the  same  footing,  with  regard  to  suits  and  to  accounting,  as 
executors  appointed  by  will.  This  is  the  original  of  adminis- 
trators, as  they  at  present  stand ;  who  are  only  the  officers 
of  the  ordinary,  appointed'  by  him  in  pursuance  of  this  sta- 
tute, which  singles  out  the  next  arid  most  lawful  friend  of  the 
intestate;  who  is  interpreted  (n)  to  be  the  next  of  blood 
that  is  under  no  legal  disabilities.  The  statute  21  Hen. 
VIII.  c.5,  enlarges  a  little  more  the  power  of  the  ecclesias- 
tical judge;  and  permits  him  to  grant  administration  either 
to  the  widow,  or  the  next  of  kin,  or  to  both  of  them,  at  his 
own  discretion ;  and  where  two  or  more  persons  are  in  the 
same  degree  of  kindred,  gives  the  ordinary  his  election  to 
accept  whichever  he  pleases. 

Upon  this  footing  stands  the  general  law  of  administra- 
tions at  this  day.  I  shall,  in  the  farther  progress  of  this 
chapter,  mention  a  few  more  particulars,  with  regard  to  who 
may,  and  who  may  not,  be  administrator ;  and  what  he  is 
bound  to  do  when  he  has  taken  this  charge  upon  him : 
what  has  been  hitherto  remarked  only  serving  to  show  the 
original  and  gradual  progress  of  testaments  and  adminis- 
trations ;  in  what  manner  the  latter  was  first  of  all  vested 
in  the  bishops  by  the  royal  indulgence ;  and  how  it  was 
afterwards,  by  authority  of  parliament,  taken  from  them  in 
effect,  by  obliging  them  to  commit  all  their  power  to  par- 
ticular persons  nominated  expressly  by  the  law. 

I  proceed  now,  secondly,  to  inquire  who  may,  or  may  not,  ^^^J®^"*'' 
make  a  testament;  or  what  persons  are  absolutely  obliged  m^i^eawiu. 
by  law  to  die  intestate  (14).  And  this  law(o)  is  entirely 
prohibitory;  for,  regularly,  every  person  hath  full  power 
and  liberty  to  make  a  will,  that  is  not  under  some  special 
prohibition  by  law  or  custom :  which  prohibitions  are  prin- 
cipally upon  three  ^accounts:  for  want  of  sufficient  dis-    [  *497  ] 

(»)  9  Rep.  39.  (o)  Oodolph.  Oiph.  Leg.  p.  1,  e.  7. 


(14)  In  punning  thif  inqniry,  onr     of  whoie  TreatiM  on  Willi  ind  Tee- 
mutbor  appears  to  have  taken  Swin-     taments  he  haa  cloeely  followed, 
burne  for  his  guide ;  the  second  part 
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In£uits. 


Lunatiet,  JCe. 
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cretion  ;  for  want  of  sufficient  liberty  and  free  wiU ;  «m1  od 
account  of  their  criminal  conduct. 

1.  In  the  first  species  are  to  be  reckoned  infants,  muier 
the  age  of  fourteen  if  males,  and  twelve  if  females ;  nhich 
is  the  rule  of  the  civil  law(p).  For,  though  some  of  oar 
common  lawyers  have  held  that  an  infant  of  any  age  (eren 
four(16)  years  old)  might  make  a  te&tament  (9)9  and  othen 
have  denied  that  under  eighteen  he  is  capable  (r),  yet,  as  the 
ecclesiastical  court  is  the  judge  of  every  testator's  capadtr, 
this  case  must  be  governed  by  the  rules  of  the  ecdesiastica! 
law.  So  that  no  objection  can  be  admitted  to  the  will  of  as 
infant  of  fourteen,  merely  for  want  of  age :  but,  if  the  tests- 
tor  was  not  of  sufficient  discretion,  whether  at  the  age  of 
fourteen  or  four-and-twenty,  that  will  overthrow  his  testa- 
ment.    Madmen,  or  otherwise  nan  compotes  (16),  idiots  or 


(jf)  Godolph.  p.  1,  c.  8  ;   Wentw. 
212 ;  2  Vera.  104, 469 ;  GUb.  Rep.  74. 


(q)  Perkins,  s.  503. 
(r)  Co.  Litt.  89. 


(15)  Mr.  Christian  observes,  that 
"  this  has  been  thought  an  error  of 
the  press  in  Perkins,  and  that  four  by 
mistake  was  printed  for  fourteen.'' 
[The  correction  was  first  made  by 
Swinbnrae,  who,  in  a  note  to  pt.  2, 
sect.  2,  of  his  Treatise,  speaks  of  the 
passage  in  Perkins  as  "  tnqpreMto  vt- 
tiota,  lUerd(x)  omUid,  nam  quod  He 
9cribitur  iiij.  teribi  dehuit  ziiij.'' — 
Ed.]  "  See  this  subject  learnedly  in- 
vestigated by  Mr.  Hargraye,  who  con- 
cludes with  the  learned  Judge,  that  a 
win  of  peraonal  estate  may  be  made 
by  a  male  at  die  age  of  fourteen,  and 
by  a  female  at  the  age  of  twelve,  and 
not  sooner.     (Harg.  Co.  Ldtt.  90.)" 

(16)  According  to  Swinburne,  (pt.  2, 
sect.  3,)  every  person  is  presumed  to 
be  of  perfect  mind  and  memory,  un- 
less the  contrary  be  proved.  (See 
White  V.  WiUon,  13  Ves.  89.)  And, 
therefore,  if  any  person  go  about  to 
impugn  a  testament,  by  reason  of  the 
testator's  insanity,  he  must  prove  that 
impediment.  It  is  sufficient,  how- 
ever, (speaking  generally,)  for  the 
party  who  pleads  the  insanity  of  the 


testator's  mind,  to  prove  thst  be  *« 
beside  himself  b^f&re  die  makios  ft 
the  testament ;  although  he  do  ><« 
prove  the  testator's  madneas  li  tk 
very  time  of  making  such  testuDess. 
for,  it  being  proved  that  the  teOtia 
was  once  mad,  the  law  presometb  bis 
to  continue  still  in  that  state,  vit* 
the  contrary  be  proved.  With  tb 
qualification  (as  laid  down  Vy  S*b- 
burne,)  that  if  a  testator  were  bes^ 
himself  but  for  a  abort  time,  *b^^ 
some  peculiar  actions,  having  b^ 
into  some  frenzy  upon  some  acdds- 
tal  cause,  which  cause  is  afterw^ 
taken  away,  or  it  be  a  long  time  gs< 
the  testator  was  assaulted  with  s»^ 
malady ; — in  these  cases,  the  testits 
is  not  presumed  to  oontinne  in  bs 
former yWfW,  or  frenzy.  And,  if  t^ 
depositions  on  the  subject  be  cootn* 
dictory,  (and  equaDy  balanced,)  ^ 
testimony  is  to  be  preferred  vik- 
tends  to  favour  the  validity  of  tkfe* 
ty*s  testament.  Another  obiemtks 
made  by  Swinburne,  is,  that  if  a  hv- 
tic,  or  one  who  is  beside  himielf  ^ 
some  timeif  but  not  contiuuallj,  9^ 
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natural  fools  (17),  persons  grown  childish  by  reason  of  old 
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his  testament,  and  it  U  not  known 
whether  the  same  were  made  whilst  he 
was  of  sonnd  mind  and  memory,  or 
no  ;  then,  in  case  the  testament  he  so 
concciTed  that  no  argument  of  frenzy 
or  folly  can  thence  he  gathered,  it  is 
to  be  presumed  that  the  same  was 
made  during  the  time  of  his  calm  and 
clear  intermissions ;  and  so  the  testa- 
ment shall  be  adjudged  good.    Yea, 
though  it  cannot  be  proved  that  the 
testator  used  to  have  any  clear  and 
quiet  intermissions  at  all,  yet,  never- 
tiieless,  if  the  testament  be  wisely  and 
orderly  framed,  the  same  ought  to  be 
accepted  for  a  lawful  testament.  But, 
if  in  the  testament  there  be  a  mixture 
of  wisdom  and  folly,  it  is  to  be  pre- 
sumed that  the  same  was  made  during 
the  testator's  freuzj ;  insomuch  that, 
if  there  be  but  one  word  sounding  to 
folly,  it  is  presumed  that  the  testator 
was  not  of  sound  mind  when  he  made 
the  same.    And,  therefore,  in  this 
case,  the  testament  is  void ;  unless  it 
can  be  proved  that  there  was  an  inter- 
mission of  furor  at  that  time. 

The  whole  of  this  doctrine,  as  to 
lucid  intenrals,  was  most  explicitly 
adopted  by  Sir  Wm.  Wynne,  in  the 
case  of  Cartwright  ▼.  Cartwright,  (1 
PhiUim.  100.)  The  distinguished  judge 
just  named  said,  "  I  think  the  strong- 
est and  best  proof  that  can  arise  as  to  a 
lucid  interral,  is  that  which  arises  from 
the  act  itself;  that  I  look  upon  as  the 
thing  to  be  first  examined,  and  if  it  can 
be  established  that  it  is  a  rational  act, 
rationally  done,  the  whole  case  is 
proved.  If  you  show  that  the  party 
did  what  is  a  rational  act,  and  that  it 
was  hU  oini  act  entirely t  nothing  is 
left  to  presumption  in  order  to  prove 
a  lucid  interval :  but,  unquestionably 
there  must  be  complete  and  absolute 
proof  that  the  party  did  the  act  (of 
which  the  validity  is  in  question)  with- 
out any  assistance.  If  the  party  has 
not  only  formed  a  proper  plan,  as  to 


making  a  testamentary  disposition, 
but  has  pursued  that  plan  and  carried 
it  into  execution  with  propriety  and 
without  assistance,  that  is  sufficient 
ground  for  pronouncing  it  to  be  a  legal 
will.''  So,  Sir  John  Nicholl,  (in  White 
T.  Driver,  1  Phillim.  88,)  after  declar- 
ing how  strongly  he  was  impressed 
with  the  necessity  of  observing  great 
caution  in  examining  the  proof  of  a 
ludd  interval,  adds,  "  but  the  law  re- 
cognizes acts  done  during  such  an  in- 
terval as  valid,  and  the  law  must  not 
be  defeated  by  any  overstrained  de- 
mands of  the  proof  of  the  fact. ' '  And, 
in  the  case  cited,  a  will  was  establish- 
ed, which  was  made  by  a  testatrix 
proved  to  have  been  subject  to  insanity 
for  several  years  preceding  her  death, 
and  that  proof  brought  down  to  the 
time  of  four  days  only  prior  to  her 
death.  But  it  did  not  appear  that 
the  disorder  was  uniform:  and  Sir 
John  Nicholl  pronounced  for  the  vali- 
dity of  the  will,  considering  the  dis- 
position itself  to  be  neither  insane 
nor  .unnatural,  though  the  testatrix 
totally  excluded  her  own  sisters,  giv- 
ing two  thirds  of  her  property  to  the 
children  of  a  deceased  brother,  and 
the  remaining  third  to  his  widow  and 
her  second  husband. 

In  the  case  of  Hall  v.  Warren,  (9 
Ves.  610,)  Sir  William  Grant  stated  it 
as  clear  law,  that  "  all  acts  done 
during  a  lucid  interval  are  to  be  con- 
sidered as  done  by  a  person  perfectly 
capable  of  contracting,  managing,  and 
disposing  of  his  aifairs  at  that  period. 
This  has  most  frequently  occurred 
upon  wills.  A  multitude  of  questions 
has  been  raised  upon  the  execution  of 
a  will  during  a  lucid  interval ;  and 
that  being  proved,  the  vrill  has  been 
held  valid  and  effectual  to  all  intents 
and  purposes  for  the  conveyance  of 
real  and  personal  estate,  as  if  the  tes- 
tatbr  had  never  been  deranged.  In 
one  case,  the  manner  in  which  the 
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age  or  distemper  (IS),  such  as  have  their  senses  besotteii 


will  was  written  and  executed  went  a 
great  way  towards  showing  it  was  in 
a  ladd  interral :  the  mode  of  the  act 
being  part  of  the  eridence  of  the  tes- 
tator's sanity.    Howerer,  when  gene- 
ral lunacy  is  established,  it  is  neces- 
sary to  show  that   there  was,  not 
merely  a  cessation  of    the   violent 
symptoms,  but,  a  restoration  of  the 
faculties  of  the  mind,  9f^fieimt  to  cn- 
abie  theptarty  wtmdfy  to  judge  oftkt 
aciJ"    The  words  last  quoted,  were 
deliTcred  as  an  exposition  of  Lord 
Thurlow's  real  meaning,  when    (in 
the  Attorney  Generai  t.  Pamiher,  3 
Br.  444,)  he  said,    ''by  a  perfect 
(lucid)   interval,  I  do   not  mean  a 
cooler  moment,  a  mind  relieved  firom 
excessive  pressure,  but  an  interval  in 
which  the  mind,   having  thrown  off 
the  disease,  had  recovered  ii*  general 
haMt:*    This  dictum,  if  only  appUed 
in  the  qualified  way  in  which  Sir  Wil- 
liam Grant  received  it,  seems  open  to 
no  objection.     But,  Lord  Eldon,  tak- 
ing Lord  Thurlow's  (reported)  words 
more  strictly,  supposes  him  to  have 
distinctly  meant,  that  where  lunacy 
is    once    established,  a    commission 
against  the  party  ought  not  to  be 
superseded,  unless  he  is  restored  to  at 
perfect  a  etate  qf  mmd  oi  he  had  be- 
fore.    Now,  if  Lord  Thurlow  meant 
to  insist  that  it  was  necessary  the 
party's  mind  should  possess  all  its 
original  tone  and  vigour  (which  any 
ordinary  sickness  may  impair).  Lord 
Eldon  has  irresistibly  shown  the  in- 
justice that  would  arise,  if  a  person 
who    once   possessed  the    strongest 
mind,  but  who  has  been  reduced  by 
the  delirium  of  fever,  or  any  other 
cause,  to  an  inferior  degree  of  capa- 
city, should  be  denied  that  privOege 
of  making  a  will  of  personal  estate, 
which  is  allowed  to  a  boy  at  the  age 
of  fourteen.    (Ex  parte  Holgkmd,  II 
Ves.  11.)     However,  in  Cartwrigki 
V.  Cartunright,  (1  PhiUim.  119,)  Sir 


William  Wynjie  said,  «' ondoabtech 
the  rules  laid  down  in  the  JZ/wwy 
General  v.  Pamiher  were  with  a  vm 
to  the  particular  fncta  of  that cne;' 
and,  to  be  sare,   the  fmcte  then  ad- 
duced were  very  feeble  to  prove  tbt 
the  testatrix,  who  had  been  snbiect  la 
general  derangement,  was  ratored  to 
a  disposing  mind  and  memoiy:  n 
instrument  waa  bioug^t  to  her,  rendr 
written;   she  vraa   told    its   purport, 
(which  she  mig^t,  or  mig^  not,  m- 
derstand,)   and  asked  if  it  net  kr 
consent;    she  answered  "ycs,*^  aai 
did  it  freely.     The  aiupriae  is,  boc 
that  such  an  inatnunent  should  kan 
been  finally  set  aside,  bat  that  set 
jury  could  have  been  fbond  to  retin 
a  verdict  once  in  its   fiivoor.    Fo^. 
the    same  principles    are   f^pplfr*^ 
quite  as  strongly  to  a  vrill  of  redL,  is 
to  a  will  of  personal  estate ;  and  hov. 
ever  consonant  to  resison  and  jasto 
any  paper  propounded  as  a  will  asy 
be,  in  the  view  of  an   ecdcsasticil 
court,  that  instrument  must  sdl  sp- 
pear  to  be,  in  snbctanoe  and  elect. 
the  very  act  and  deed  of  the 
and  of  no  other  person   or 
whatsoever,  acting  in  the  name  sad 
on  the  behalf  of  the  '<'i'>ftaitfd,  hov 
well  soever  intentioned ;  otherwise  ^ 
paper  cannot  be  entitled  to  prohtft 
as  that  for  which  it  ia 
namely,  a  valid  will.     ( 
Broiwn,  2  ^ddams,  441. 
the  two  first  paragraphs  of  this  n<icr, 
but  see  also  t>|/rs,  the  oondosion  «i* 
the  present  paragraph.)     In  the  case 
just  cited,  a  will  was  oppoaed,  on  the 
ground,   that  the   testatrix,    at  sad 
about  the  whole  time  when  tte  viB 
bore  date,  was  deHrunui    and 
rendered  incapable  thereby  of 
and  executing  a  will.    The 
indisputably  proved  that  she  was  deli- 
rious  at  timet,  for  the  last  three  er 
four  days  of  her  life — a  period  cover- 
ing the  whole  transactioa  relatii^  to 


f. 
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with  drunkenness  (19) — all  these  are  incapable,  by  reason 
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die  will.      The  court  diBtingtushed 
between  delirium,  and  fixed  mental 
derangement,    or    permanent,    pro- 
per imamtys    and  held  the  distinc- 
tion to  be  clear  in  one  particular, 
namely,   in  the  greater  compatatiTe 
fticility  of  proving  a  hicid  interval  in 
s  case  of  delirinm  than  in  a  caae  of 
proper  insanity.    For,  in  the  latter 
case,  the  patient  so  affected,  is  not 
nnfreqaenUy  rational  to  all  ouiward 
appearance,  without  any  reai  abate- 
ment of  his  malady.     But,  the  appa- 
reHiiy  rational  intervals  of  persons 
merely  ddirious,  for  the  most  part, 
are  reatty  such.     Delirinm  is  a  fluc- 
tuating state  of  mind,  created  by  tem- 
porary excitement ;  in  the  absence  of 
which,  to  be  ascertained  by  the  ap- 
pearance  of  the  patient,  he  is,  most 
commonly,  really  sane.     Hence,   as 
also  indeed  from  their  greater  pre- 
sumed frequency  in  most  cases  of  de- 
lirium, the  probabilities,  h  priori ,  in 
favour  of  a  lucid  interval,  are  infi- 
nitely stronger  in  a  case  of  delirium, 
than  in  one  of  proper  insanity  ;  and 
the  difficulty  of  proving  a  lucid  inter- 
val is  less,  in  the  same  exact  propor- 
tion, in  the  former  than  in  the  latter 
case.     The  court  also  distinguished 
between  the  much  greater  proof  of 
capacity  which  must  be  given  to  sup- 
port   either  an   "inofficious"  testa- 
ment, or  one  which  is  obtained  by  a 
party  materially  benefited  thereby ; 
and  the  proof  which  is  sufficient  to 
establish  a  will  consonant  with  the 
testator's  natural  affections  and  moral 
duties  ;  especially  when  such  will  is 
either  the  testator's  own  sole  act,  or 
one  nnder  which  his  coadjutors,  if  he 
had  any,  take  no  benefit.    The  court 
farther  held,  that  where  the  disposal 
made  by  a  will  is  perfectly  just  and 
pft>per,  it  speaks  for  itself,  and  car- 
ries,   upon  the  face  of  it,  its  own 
recommendation.     Rroof  of  mere  ae- 
qiiieacence  and  adoption  of  such  an 

VOL.  II. 


instrument,  in  conjunction  with  proof 
of  almost  any,  whatever,  glimrnering 
of  capacity  at  the  time  of  the  execu- 
tion, it  was  said,  would  be  good  to 
support  the  will;  and  would  suffi- 
ciently i$idicate  mind  and  volitum,  to 
justify  a  court  of  probate  in  pro- 
nouncing for  it  as  a  genuine  and  valid 
win. 

But,  partitti  insanity  may  invalidate 
a  will,  which  is  fsirly  presumable  to 
have  been  the  qfipring  of  that  partial 
insanity.  (Dew  ▼.  Clark,  1  Addams, 
284.)  If,  therefore,  a  parent  make 
a  will,  plainly  nu^idotu  in  respect  to 
his  only  child,  and  the  parent  is 
proved  to  have  been,  at  the  time  of 
making  such  will,  under  a  morbid  tfe- 
huion  as  to  the  conduct  and  character 
of  that  child,  the  court  of  probate 
will  relieve,  by  pronouncing  the  will 
to  be  invalid,  and  holding  the  parent 
to  have  died  intestate  in  law ;  how- 
ever sane  he  may  have  been,  in  some 
other  particulars,  or  even  generally, 
at  the  time  of  making  the  will.  For, 
as  a  party  may  be  both  sane  and  in- 
sane, at  different  timet,  upon  the 
some  tuhjeet  t  so,  he  may  be  both 
sane  and  insane,  at  the  mane  time, 
upon  diferent  subfeets. 

**  The  true  criterion,"  said  Sir  John 
Nicholl,— "  the  true  test  of  the  ab- 
sence or  presence  of  insanity,  I  take 
to  be,  the  absence  or  presence  of  dff- 
huion.  Wherever  the  patient  once 
conceives  something  extravagant  to 
exist,  which  still  has  no  existence 
whatever  but  in  his  own  heated  ima- 
gination; and  wherever  he  is  inca- 
pable of  being,  permanently,  reasoned 
out  of  that  conception,  such  a  patient 
is  said  to  be  under  a  deineion,  in  a 
peculiar,  half-teeknieai  sense  of  the 
term  ;  and  the  absence  or  presence  of 
delusion,  so  understood,  forms,  in  my 
judgment,  the  true  and  only  test  or 
criterion  of  absent  or  present  insanity. 
In  short,  I  look  upon  delusion,  in 
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of  mental  disabilityy  to  make  any  will  so  long  as  such  dis- 


tliii  lenM  of  it,  and  inaanity,  to  be 
almoat,  if  not  altogether,  oonTertible 
terma ;  §o  that  a  patient  nnder  a  de- 
Inaion,  lo  nndentood,  on  any  rabjoet, 
in  any  degree,  b,  for  that  reaaon, 
eaientially  mad,  or  iniane,  on  each 
snfarject,  in  that  degree.'*  (8.  C.  3  Ad- 
dama,  79—209.  Sir  John  NiehoU'a 
decision  waa  aiBnned,  on  ^peal,  by 
the  eonrt  of  Delegates,  early  in 
1829.) 

In  the  case  of  MaxwtU  t.  Lord 
Mmiiagme,  (dted  in  Bmker  t.  Hart, 
3  Atk.  546,)  a  testator  was  determined 
to  be  coe^Mt  mciiltff,  npon  a  snit  in 
the  Ecdesiaatical  court,  respecting 
probate  as  to  his  personal  property, 
and  that  sentence  waa  aflirmed  in  the 
oovrt  of  Delegatea :  afterwards,  on  a 
trial  at  law  in  relation  to  the  rsal 
estate  dcYised  by  the  wlU,  the  testa- 
tor was  found  worn  etm^mf  and  then 
an  applioation  waa  made  to  the  Honse 
of  Lords,  by  petition,  to  rererse  the 
sentence  in  the  oonrt  of  Dekgatea, 
in  order  to  make  the  determinationa 
nniform  ;  bat  the  House  of  Lords  dis- 
missed the  petition,  becanse  (accord- 
ing to  the  report)  '*  the  sentence  of 
the  Delegatea  is  deckimt  and  no  ap- 
peal lies  from  it.'*  Now,  that  no  ap- 
peal lay  to  the  Honae  of  Lords,  from 
a  sentence  of  the  court  of  Delegatea, 
seems  well  estabUahed,  both  by  pod- 
tive  enactment  and  the  prsctical  con- 
struction put  therem  by  other  deci- 
sions aa  well  as  that  of  Jtfinrwetf  ▼. 
Momioffmet  (see  atat.  25  Hen.  VIII. 
c.  19,  s.  4 ;  Coitimfftim?M  cose,  2  Swanat. 
328,  n.;  8tHdy.  TFiAen,  2  Vera.  148;) 
and  in  opposition  thereto,  it  is  be- 
lieved, nothing  more  can  be  adduced 
than  an  incidental  query  by  Sir  Bar- 
tholomew Shower,  appended  to  his 
report  of  Wwmer  t.  North :  (2  Show. 
P.C.  110:)  but,  although  the  statute 
of  25  Hen.  VIII.  enacts,  that  appeals 
from  the  Ecclesiastical  courts  shall  be 
heard,  like  appeals  from  the  court  of 


Admiralty,  before  such  conuniflMmfn 
aa  shall  be  named  by  tbt  crowa,  vbo 
ahall  hare  lull  power  d^SaUitetg  it 
determine  such  appeal,  andaofsitbtr 
appeal  shall  be  had  or  made  frsm  tk 
$oid  eommiasionera: — still,  thii  h» 
been  constnied  nof  to  mean,  tint  tit 
sentence  of  the  oommissionen/nifp- 
pointed  ahall  be  abeolntelyiuiiL  Lori 
Nottingham  held,  **  it  woald  be  ib- 
surd,  and  tend  to  a  foilure  of  jvstkc, 
to  take  from  the  king  the  imwrn- 
oort,  and  lodge  it  in  the  Dekgites.' 
(See  4  Ves.  195.)     So,  Lord  Out, 
Chancellor  of  Ireland,  (in  Gooionf. 
Oieoter,  Iriah  T.R.  384,)  ind,  "  > 
sentence  of  aifinnanoe  by  tke  coot  d 
Dd^atea,  must  bind  the  n^  of  tk 
partiea  finally  and  irrerocsbly ,  mku 
his  Mijesty  shall  be 
to  interpoae,  and  to  appoint 
stonfrt  qf  remctp,  to  do  tint  jt^^ 
which  ought  to  haTO  been  exeesttd 
under  the   wdinaiy  oonBiisnoB  « 
appeal.    That  such  a  power  icitiviti 
the  crown,  no  man  can  doubt"  Aoi 
a  list  is  given  in  a  note  to4  Vo- 1^« 
of    twenty   commissions  of  rene« 
granted  between  the  years  1666  oi 
1698.      It  was,  howcfcr,  perfecth 
eatablisbed,  that  a  oommifiafla  of  l^ 
Tiew,  after  a  sentence  by  the  amtiisi 
Delegatea,  was  not  cr  deUiojuftitii, 
or  what  the  sulject  might  daim  »> 
light;  butaprcrogathrecf  t]ieaon> 
to  be  ezerciaed  with  the  adrice  of  i& 
officer  holding  the  great  sesl,  acconi- 
ing  to  drcumstanoea.     {FrtMUa^'* 
COK,  2  P.  Wms.  299;  CoiHM§tm» 
CMt,  2  Swanst.  328,  n. ;  Bitf  f .  VHi^'* 
Moaeley,  34 ;  Moitkem  t.  9r««r, 
4  Ves.  205;  er  jMB^e  Asrea,  5  Ves. 
645;  EogUtom  and  Cooemtrjf  t.  Dtf- 
itom,  8  Ves.  465.)    Since  the  li« 
publication  of  thia  note,  the  pa«eR«f 
the  court  of  Delegates  have  ben  triBS- 

ferred  to  his  M^esty  in  Coancil.^? 
the  statute  of  2  and  3  Ghd.  lV.c9t 
which  also  enacted,  that  no  coeivi^ 
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ability  lasts  (20).  To  this  class  also  may  be  referred  such 
persons  as  are  bam  deaf^  blind^  and  dumb ;  who^  as  they 
have  always  wanted  the  common  inlets  of  understanding, 
are  incapable  of  having  animum  testandi,  and  their  testa- 
ments are  therefore  void  (21). 

2.  Such  persons  as  are  intestable  for  want  of  liberty  or  Prisonen. 
freedom  of  will,  are,  by  the  civil  law,  of  various  kinds ;  as 
prisoners,  captives,  and  the  like  (js)  (22).  But  the  law  of 
England  does  not  make  such  persons  absolutely  intestable; 
but  only  leaves  it  to  the  discretion  of  the  court  to  judge, 
upon  the  consideration  of  their  particular  circumstances  of 
duress,  whether  or  no  such  persons  could  be  supposed  to 
have  libenm  aninmm  testandi.    And,  with  regard  to  feme-  Peme.coyeTU. 

(»)  Godolph.  p.  1,  c.  9. 


sioDB  fihonld  be  granted  to  reriew  any 
judgment  or  decree  made  by  virtue  of 
that  act. 

(17)  See  Swinburne,  pt.  2,  sect.  4. 
An  idiot,  according  to  juridical  defini- 
tion, ia  one  who,  from  hia  nativity,  by 
a  perpetual  infirmity,  ta  niem  eompoi 
mentis,    (Co.  litt.  246  a.) 

(18)  See  Swinburne,  pt.  2,  sect.  5. 
Old  age  alone  does  not  justify  a  pre- 
sumption of  the  party's  incapacity; 
{Lewity.Pead,  1  Ves.  jun.  19;)  but, 
when  accompanied  by  great  infinnity, 
it  will  be  a  circumstance  of  weight  in 
estimating  the  validity  of  any  transac- 
tion ;  (Griffitht  T.  Robiiu,  3  Mad. 
1 92 ;)  for,  that  hypothetical  disabiUty 
which  is  always  supposed  to  exist 
during  in^uicy,  may  really  subsist 
when  the  party  is  of  age,  and  even 
a  much  greater  degree  of  incapacity, 
though  the  case  be  not  one  of  insanity, 
or  of  lunacy,  strictly  speaking.  (Sher* 
wood  ▼.  Saunderton,  19  Yes.  283; 
RidgfMjf  V.  Daarwm^  8  Yes.  67i  Bx 
parte  Cranmer,  12  Yes.  449.) 

(19)  See  Swinbumet  pt.  2,  sect.  6. 
A  commission  of  limacy  has  issued 
against  a  party  who,  when  he  could  be 
kept  sober,  was  a  very  sensible  man; 
but  whose  constant  habits  were  those 
of  intoxication.     {Anfmym.  cited  in 


8  Yes.  66.)  And  in  the  case  of  lUx 
T.  Wright,  (2  Burr.  1099,)  a  rule  was 
made  upon  the  defendants,  to  show 
cause  why  a  criminal  information 
should  not  be  exhibited  against  them, 
for  the  misdemeanor  of  using  artifices 
to  obtain  a  wiU  from  a  woman  addictt. 
ed  to  liquor,  when  she  was  under  very 
improper  circumstances  of  mind  to 
make  one. 

(20)  *'  But,  if  a  person  of  sound 
mind  makes  his  will,  this  will  is  not 
revoked  nor  affected  by  his  subsequent 
insanity.  (4Co.  61.)»»— Ch.  [For, 
what  the  law  requires  is,  that  a  testa- 
tor should  be  of  capacity  at  the  time 
he  makes  his  wiU.  (Swinb.  pt.  2, 
sect.  3.)  Therefore,  if  a  child,  before 
he  has  reached  the  age  prescribed  by 
law,  makes  a  written  disposition  of 
his  effects,  that  disposition  will  be  of 
no  validity,  though  he  should  after-* 
wards  attain  the  age  at  which  he  might 
make  a  testament ;  unless  he  then  ex- 
pressly confirms  his  previous  testa- 
mentary disposition ;  which  is,  in  fact, 
making  a  new  will.  (Swinb.  pt.  2, 
sect.  2.) — Ed.] 

(21)  See  antet  p.  290,  note;  and 
Swinburne,  pt.  2,  sect.  10  and  11. 

(22)  See  Swinburne,  pt.  2,  sect.  8. 
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covertSy  our  law  differs  still  more  materialiy  from  the  civil 
Among  the  Romans  there  was  no  distinction;  a  manied 
woman  was  as  capable  of  bequeathing  as  a  femeHK>le(t). 
[  *  498  ]    But  with  us  a  ^married  woman  is  not  only  utterly  incapable 
of  devising  landsy  being  excepted  out  of  the  statute  of  wills, 
34  &  36  Hen.  VIII.  c.  5^  but  also  she  is  incapable  of  making 
a  testament  of  chattels,  without  the  license  of  her  hus- 
band (23).     For  all  her  personal  chattels  are  absolutely  his; 
and  he  may  dispose  of  her  chattels  real,  or  shall  ha?e  them 
to  himself  if  he  survives  her :  it  would  be  therefore  extremely 
inconsistent,  to  give  her  a  power  of  defeating  that  provision 
of  the  law,  by  bequeathing  those  chattels  to  another  (r). 
Yet  by  her  husband's  license  she  may  make  a  te8taflieDt(v); 
and  the  husband,  upon  marriage,  frequently  covenants  with 
her  friends  to  allow  her  that  license :  but  such  license  is 
more  properly  his  assent;  for, unless  it  be  given  to  the  par- 
ticular will  in  question,  it  will  not  be  a  complete  testa- 
ment, even  though  the  husband  beforehand  hath  given  her 
permission  to  make  a  vnll  (tr).     Yet  it  shall  be  sufficient  to 
repel  the  husband  from  his  general  right  of  adminiateriog 
his  wife's  effects ;  and  administration  shall  be  granted  to 
her  appointee,  with  such  testamentary  paper  annexed  (i). 
So  that,  in  reality,  the  woman  makes  no  will  at  all,  but 
only  something  like  a  will(y) ;  operating  in  the  nature  of 
an  appointment,  the  execution  of  which  the  husband  by  bis 
bond,  agreement,  or  covenant,  is  bound  to  allow.    A  dis- 
tinction similar  to  which  we  meet  with  in  the  civil  law. 
For,  though  a  son  who  was  in  potestate  parentis  could  not 
by  any  means  make  a  formal  and  legal  testament,  even  though 
his  father  permitted  it  {z\  yet  he  might,  with  the  like  per- 
mission of  his  father,  make  what  was  called  a  donatio  morth 
causa(a).  The  queen  consort  is  an  exception  to  this  general 
rule,  for  she  may  dispose  of  her  chattels  by  will,  without 
the  consent  of  her  lord  (ft) :  and  any  feme-KJOvert  may  make 

(0  Pf.  31,  1,  77.  Geo.  II.  B.  R. 
(«)  4  R«p.  51.  (y)  Cro.  Car.  376  ;  I  Mod.  211. 

(«)  Dr.  &  8t.  d.  1,  c.  7.  (i)  FT.  28,  1,  6. 

(«0)  Bro.  Ahr.  tit.  Devife,  34  ;  Stra.         (a)  Ff.  39,  6,  25. 
891.  {h)  Co.  litt.  133. 

(2.3)  See  Vol.  I.  p.  444,  and  m/tf,  p.  375,  with  the  notea  tiiereto. 
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her  will  of  goods;  which  are  in  her  possession  in  outer  droiiy 
as  executrix  or  administratrix ;  for  these  can  never  be  the 
property  of  the  husband  (c) :  and,  if  she  has  any  pin-money 
or  separate  maintenance,  it  is  said  she  may  dispose  of  her 
savings  thereout  *by  testament,  without  the  control  of  her  [  *  499  ] 
bnsband  (d).  But,  if  a  feme-sole  makes  her  will,  and  after- 
wards marries,  such  subsequent  marriage  is  esteemed  a  re- 
vocation in  law,  and  entirely  vacates  the  will  (e)  (24). 

3.  Persons  incapable  of  making  testaments,  on  account  of  Tnitonwd 
their  criminal  conduct,  are,  in  the  first  place,  all  traitons  and  '^^'^ 
felons,  from  the  time  of  conviction ;  for  then  their  goods  and 
chattels  are  no  longer  at  their  own  disposal,  but  forfeited  to 
the  king (25).     Neither  can  a  felo  de  se  make  a  will  of  goods  i?wo  df «. 
and  chattels,  for  they  are  forfeited  by  the  act  and  manner  of 
his  death ;  but  he  may  make  a  devise  of  his  lands,  for  they 
are  not  subjected  to  any  forfeiture  (/)  (26).     Outlaws  also,  outlaws, 
though  it  be  but  for  debt,  are  incapable  of  making  a  will, 
so  long  as  the  outlawry  subsists,  for  their  goods  and  chat- 
tels are  forfeited  during  that  time  (^)  (27).     As  for  persons 
guilty  of  other  crimes,  short  of  felony,  who  are  by  the  civil 
law  precluded  from  making  testaments,  (as  usurers,  libel- 
lers, and  others  of  a  worse  stamp,)  by  the  common  law  their 
testament  may  be  good  (A)  (28).     And  in  general  the  rule 
is,  and  has  been  so  at  least  ever  since  Glanvil's  time  (j) 
fjuod  libera  sit  cujuscunque  ultima  voluntas. 

Let  us  next,  thirdly y  consider  what  this  last  will  and  tes-DeaniUonof« 
tament  is,  which  almost  every  one  is  thus  at  hberty  to  make;  ^^ 
or,  what  are  the  nature  and  incidents  of  a  testament.    Tes- 


(c)  Godolph.  1, 10. 

(<0  Prec-  Chan.  44. 

(e)  4  Rep.  60  ;   2  P.  Wms.  624. 

(/)  Plowd.  261. 


{g)  Fitz.  Abr.  tit.  Descent,  16. 
(h)  Godolph.  p.  1,  c.  12. 

(j)L.  7,c.  5. 


(24)  See  ante,  pp.  375,  433,  and 
notes;  see  also  Swinburne,  pt.  2, 
sect.  9. 

(25)  See  Swinburne,  pt.  2,  sections 
12  and  13. 

(26)  Lands  never  were  forfeited 
without  an  attainder  by  course  of  law ; 
(3  Inst.  55;)  and  now,  no  attainder 
extends  to  the  disinherison  of  any 
heir,  nor  to  the  pnjudice  of  the  right 


or  title  of  any  other  persons  than  the 
offenders.  (Sut.  54  Geo.  III.  c.  145, 
and  Stat.  3  &  4  Gul.  IV.  c.  106,  s. 
10.) 

(27)  See  Swinburne,  pt.  2,  sect.  21. 

(28)  See  Swinburne,  pt.  2,  sections 
16,  17,  19,  as  to  the  restraints  which 
the  civil  law  imposed  upon  the  testa- 
mentary dispositions  of  usurers,  inces- 
tuous persons,  and  libellers. 
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taments,  both  Justinian  (t)  and  Sir  Edward  Goke(l)agRe 
to  be  so  called,  because  they  are  testatio  maUis:  an  ety- 
mon which  seems  to  savour  too  much  of  the  conceit;  it 
being  plainly  a  substantive  derived  from  the  verb  taUrri 
in  like  manner  HBJuramenhanf  i$icremaUumf  and  others,  from 
other  verbs.  The  definition  of  the  old  Roman  lawyenis 
much  better  than  their  etymology;  '^vobtmiatisnottfwjfuU 
**  sententia  de  eoj  quod quU post nuniem  smam  fieri  vdi^\l)'- 
which  may  be  thus  rendered  into  English,  "  the  legal  it- 
[  *  600  ]  <<  claration  of  a  man's  intentions,  ^which  he  wills  to  be  per- 
<'  formed  after  his  death*'  (29).  It  is  called  stnUnHa,  to 
denote  the  circumspection  and  prudence  with  which  it  is 
supposed  to  be  made  :  it  is  vohaUatiM  nagtr^s  gentmiia,  be- 
cause its  efficacy  depends  on  its  declaring  the  testator's  in- 
tention, whence  in  England  it  is  emphatically  stiled  his 
will:  It  is  justasententia;  thatis,  drawn, attested, and  pub- 
lished,  with  all  due  solemnities  and  forms  of  law:  it  isdr 
eo,  quod  quis  post  mortem  euam  fieri  velit,  because  a  testa- 
ment is  of  no  force  till  after  the  death  of  the  testator. 
Wills  are  of  two  Thcsc  tcstamcnts  are  divided  into  two  sorts;  writteK^t^ 
^d  verbal  or'  Verbal  OTuuncupative ;  of  which  the  former  is  committed 
^^^  '  to  writing,  the  latter  depends  merely  upon  oral  endcnce, 
being  declared  by  the  testator  in  extremis  before  a  saffident 
number  of  witnesses,  and  afterwards  reduced  to  writing. 
A  codicil  (30)  codieillus,  a  little  book  or  writing,  is  a  sop- 
plement  to  a  will,  or  an  addition  made  by  the  testator,  and 
annexed  to,  and  to  be  taken  as  part  of,  a  testament;  being 
for  its  explanation,  or  alteration,  or  to  make  some  additioo 
to,  or  else  some  subtraction  from,  the  former  dispositions  of 
the  testator  (m).  This  may  also  be  either  written  or  nun- 
cupative. 
Reguuiion8.u        But,  as  nuHcuvotive  wills  and  codicils  (which  were  fo^ 

to  nuncupative  .  '  ,  i.       -i* 

wiib,  by  the      merly  more  m  use  than  at  present,  when  the  art  of  wntiog 

statute  of  fnttds.  .     ,    •'  iv  *•   i  ■ 

is  become  more  universal)  are  liable  to  great  impositions, 
and  may  occasion  many  perjuries,  the  statute  of  fnuds, 
29  Car.  II.  c.  3,  hath  laid  them  nnder  many  restrictions; 

(0  Inst.  2,  10.  (/)  Ff.  28, 1, 1. 

{k)  1  Inst.  Ill,  322.  (m)  Godolph.  p.  1,  c.  1,  •.  3. 


(29)  See  Swinburne,  pt.  1,  sections         (30)  See  Swinburne,  pt  Ir  k^  ^ 
3  and  4.  See  also  «/e,  p.  379,  note. 
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except  when  made  by  mariners  at  sea^  and  soldiers  in  actual 
service.  As  to  all  other  persons,  it  enacts:  1.  That  no 
written  will  shall  be  revoked  or  altered  by  a  subsequent 
nuncupative  one,  except  the  same  be  in  the  lifetime  of  the 
testator  reduced  to  writing,  and  read  over  to  him,  and  ap- 
proved (31);  and  unless  the  same  be  proved  to  have  been 
so  done  by  the  oaths  of  three  witnesses  at  the  least ;  who, 
.by  statute  4  &  5  Ann.  c.  16,  must  be  such  as  are  admissible 
upon  trials  at  common  law.  2.  That  no  nuncupative  will 
shall  in  anywise  be  good,  where  the  estate  bequeathed 
exceeds  30/.  unless  proved  by  three  such  witnesses,  present 
at  the  making  thereof,  (the  Roman  law  requiring  seven  (n),) 
and  unless  they  or  some  of  them  were  specially  required  to 
bear  ^witness  thereto  by  the  testator  himself;  and  unless  it  [  *  601  ] 
was  made  in  his  last  sickness,  in  his  own  habitation  or 
dwelling-house,  or  where  he  had  been  previously  resident 
ten  days  at  the  least,  except  he  be  surprised  with  sickness 
on  a  journey,  or  from  home,  and  dies  without  returning  to 
his  dwelling.  3.  That  no  nuncupative  will  shall  be  proved 
.by  the  witnesses  after  six  months  from  the  making,  unless 
it  were  put  in  writing  within  six  days.  Nor  shall  it  be 
proved  till  fourteen  days  after  the  death  of  the  testator,  nor 
till  process  hath  first  issued  to  call  in  the  widow,  or  next 
of  kin,  to  contest  it  if  they  think  proper.  Thus  hath  the 
legislature  provided  against  any  frauds  in  setting  up  nun- 
cupative wills,  by  so  numerous  a  train  of  requisites,  that 
the  thing  itself  has  fallen  into  disuse  (32) ;   and  is  hardly 

(»)  iDft.  2,  10,  14. 


(31)  Bat  if  a  legacy  given  by  a  writ- 
ten wUl  has  lapeed,  or  is  ▼old,  quatmnu 
the  subject  of  such  legacy,  there  is  no 
written  wiU,  and  a  nnncapatlTe  codicil 
is  quaai  an  original  will  for  so  much, 
not  an  alteration  of  that  disposition 
which  had  previously  become  deter- 
mined, or  which  was  in  its  creation 
void.  {8ionyweU*»  eaae,  T.  Raym. 
334 ).  And  the  act  which  says  that  no 
written  will  shall  be  repealed  or  alter- 
ed by  a  nuncupative  codicil,  does  not 
prohibit  the  disposition,  by  such  codi- 
cil, of  that  which  is  not  disposed  of 
by  the  written  will. 


(32)  Nuncupative  wills  are  not 
fsvourites  with  courts  of  probate, 
though,  if  duly  proved,  they  are 
equally  entitled  to  be  pronounced  for 
with  written  wills.  Much  more,  how- 
ever, is  requisite  to  the  due  proof  of 
a  nuncupative  will  than  of  a  written 
one,  in  several  particulan.  In  the 
first  place,  the  provisions  of  the  sta- 
tute of  frauds  must  be  itrieify  com- 
pUed  with,  to  entitle  any  nuncupative 
will  to  probate.  Consequently,  the 
absence  of  due  proof  of  any  one  of 
these  provisions  (that  enjoining  the 
rogatio  iatium,  or  calling  upon  per- 
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evtr  heard  of,  but  in  the  only  instance  where  favour  oagkt 
to  be  shown  to  it,  when  the  testator  is  surprised  by  sadden 
and  violent  sickness.  The  testamentary  words  must  be 
spoken  with  an  intent  to  bequeath,  not  any  loose  idle  dis- 
course in  his  illness ;  for  he  must  require  the  by-standers  to 
bear  witness  of  such  his  intention :  the  will  must  be  made 
at  home,  or  among  his  family  or  friends,  unless  by  un- 
avoidable accident;  to  prevent  impositions  from  strangers: 
it  must  be  in  his  kut  sickness ;  for,  if  he  recovers,  he  may 
alter  bis  dispositions,  and  has  time  to  make  a  written  will : 
it  must  not  be  proved  at  too  long  a  distance  from  the  tes- 
tator's death,  lest  the  words  should  escape  the  memory  o( 
the  witnesses  ;  nor  yet  too  hastily  and  without  notice,  lest 
the  family  of  the  testator  should  be  put  to  inconvenience, 
or  surprised. 

A  wiu  of  chattels      As  to  Written  wills,  they  need  not  any  witness  of  their 
now  nest,  publication.     I  speak  not  here  of  devises  of  lands,  which 
are  quite  of  a  different  nature ;  being  conveyances  by  sta- 
tute (33),  unknown  to  the  feodal  or  common  law,  and  not 


sons  to  bear  witness  of  the  act,  for 
instance,  Befmetr,Jaeki(m,  1  PhiUim. 
191 ;  Panoiu  ▼.  MUler,  Ibid.  195)  is 
fatal,  at  once,  to  a  case  of  this  species. 
Bat,  added  to  this,  and  independent 
of  the  statute  of  frauds,  the /actum  of 
a  nuncupatiTe  wiU  requires  to  be 
proved  by  evidence  more  strict  and 
stringent  than  that  of  a  written  one, 
in  everj  single  particular.  This  is 
requisite  in  consideration  of  the  faci- 
lities with  which  fraud  in  setting  up 
nuncupative  wills  are  obviously  at- 
tended ;  facilities  which  absolutely 
require  to  be  counteracted,  by  courts 
insisting  on  the  strictest  proof  as  to 
the  facta  of  suoh  wills.  The  testa- 
taentary  capacity  of  the  deceased,  and 
the  animui  tettandi  at  the  time  of  the 
alledged  nuncupation,  must  appear  by 
the  clearest  and  most  indisputable  tea* 
timony.  Above  all,  it  must  plainly 
result  from  the  evidenoe,  that  the 
instrument  propounded  contains  the 
true  substance  and  import,  at  least, 
of  the  alleged  nuncupation :  and  con- 
sequently  that  it  embodies   the  de- 


ceased's real  testamentary  inteatiois. 
{Lemaim  v.  BonMoUy  1  Addams,  389.) 

The  statute  of  firaads  u  impentin, 
that  a  nuncupative  will  must  beprofed 
by  the  oaths  of  three  witnesses ;  tliat- 
fore,  supposing  no  more  than  tlute 
witnesses  vrere  present  at  the  makiag 
of  such  wiU,  the  death  of  any  oaeof 
them,  before  such  proof  has  beea  for- 
mally made,  will  render  the  nnncqit' 
tive  will  void ;  however  dcsr  snd  »»• 
suspected  the  evidence  of  the  two  ssr* 
viving  witnesses  to  the  transadioB 
may  be :  {Pkitt^r.tkePanik  rfSi. 
ClcmmTc  Danea,  1  Eq.  Ca.  Ab.  404 :) 
though  at  law,  the  execution  tttt  «nt* 
ten  will  is  usually  proved  by  ediisf 
one  of  the  subscribing  witnessa ;  ^ 
the  general  rule  of  equity  to  exsnise 
aU  the  subscribing  witnesses,  doea 
not  apply  when  any  of  the  intoffst* 
are  dead,  or  cannot  be  diseovered, « 
brought  within  the  jurisdictioB.  (^ 
mUe,  the  additions  to  Mr.  Chriititf'< 
note  to  p.  378.) 

(33)  See  ante,  p.  378, 
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utider  the  same  juriediction  as  personal  testaments.  But  a 
testament  of  chattels^  written  in  the  testator's  own  hand, 
though  it  has  neither  his  name  nor  seal  to  it,  nor  witnesses 
present  at  its  publication,  is  good ;  provided  sufficient  proof 
can  be  had  that  it  is  his  handwriting  (o)  (34).    And  though 

(o)  Godolph.  p.  1,  c.  21 ;  Oilb.  Rep.  260. 
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(34)  See  Swinbume,  pt.  1,  teet.  15 » 
and  pt.  4,  sect.  25.  The  words  of  the 
pawage  last  cited  are  these :  **  con- 
cerning the  question  whether  it  be  ne- 
cessary that  there  be  witnesses  of  a 
written  will,  this  is  the  answer.  If  it 
be  certain  and  undoubted  that  the  tes- 
tament is  written  and  subscribed  with 
the  testator's  own  hand,  in  this  case 
the  testimony  of  witnesses  is  not  ne- 
cessary." Of  course  Swinburne  meant, 
either  that  it  was  not  necessary  any 
witnesses  should  have  been  present  at 
the  publication  of  the  will,  as  Black- 
stone  states  the  doctrine ;  or,  as  Lord 
£ldon  understood  the  passage  in  ques- 
tion, that  mbMcribing  witnesses  are  not 
necessary :  for.  if  the  handwriting  of 
the  testator  be  not  admitted,  that  can- 
not be  made  certain  to  a  court  unless 
it  is  proved  by  witnesses.  {Eagleton 
•and  Coventry  ▼.  KingstoHf  8  Yes. 
477.)  But,  that  Swinburne's  real 
meaning  was  conformable  to  the  doc- 
trine stated  by  Blackstone,  rather  than 
to  the  construction  of  Lord  Eldon, 
and  that  Swinburne  thought  it  as  lit- 
tle necessary  witnesses  should  be  ffre- 
aeni  at  the  publication  of  a  will  of  per- 
sonalty, as  that  they  should  aubecribe 
it,  seems  tolerably  clear,  from  the 
context  of  the  passage  cited ;  for,  he 
adds,  ''where  it  is  doubtful  whether 
the  testator  did  write  or  subscribe  the 
testament,  if  the  witnesses  depose 
that  they  did  see  him  write  or  sub- 
scribe it ;  or  else  that  they  did  hear 
the  testator  confess  that  he  had  made 
hie  teetament ;  or,  that  the  same  wae 
in  the  hande  qf  eueh  a  pereon ;  or  if 
the  testament  were  found  in  the  tee- 


tator^e  eheet^  amongst  his  other  writ- 
ings; in  these  cases,  proqf  made  by 
eomparinff  handet  albeit,  the  testa- 
ment be  to  be  proved  in  form  of  law, 
is  a  full  and  sufficient  proof;  or,  if 
there  be  none  ^f  theee  helpe  by  likely 
ciretmutaneee ;  yet  if,  on  the  contra- 
ry, there  be  no  suspicion  of  fraud,  or 
fear  of  subornation,  I  am  of  their 
opinion  who  hold  that  the  circum- 
spect judge  may  allow  the  proof  made 
by  comparing  qf  hande  for  a  Jull 
proqf,** 

In  this  last  particular,  however,  as 
Lord  Eldon  observed,  in  the  case  al- 
ready cited,  **  Swinburne's  text  goes 
frirther  upon  the  comparison  of  hand- 
writing than  it  can  be  stated  upon  our 
laws.  According  to  Godolphin  and 
Oughton  also,  if  the  custody  and 
other  circumstances  make  it  probable, 
there,  evidence  of  comparison,  with 
those  circumstances,  is  good:  but  a 
favourable  case  is  required."  And 
his  lordship  added,  '*  the  conduct  of  a 
man  claiming  under  handwriting,  may 
be  evidence  to  be  contrasted  with  the 
evidence  of  handwriting."  In  all 
other  respects,  Swinburne's  doctrine 
appears  to  be  in  conformity  with  that 
recognised  by  our  courts  at  present ; 
but  it  is  certain,  that,  in  modem  times, 
evidence  given  on  the  strength  of 
handwriting,  is  received  with  more 
caution  than  it  was  formerly.  (SlqpA 
V.  Aikineon  and  Weetcott,  1  Addams, 
213 ;  Robeon  ▼.  Socket  2  Addams,  91 ; 
Beaumont  v.  Perkine,  I  Phillim.  82 ; 
Wade  V.  Brouyhton,  3  Ves.  &  Bea. 
172  ;  Oumey^*  Lanykmde,  5  Bam.  & 
Aid.  332.) 
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written  in  another  man's  hand,  and  never -signed  by  the 
testator,  yet,  if  proved  to  be  according  to  his  instructioiifi 
and  approved  by  him,  it  hath  been  held  a  good  testament 
of  the  personal  estate  ( j»).  Yet  it  is  the  safer  and  moie 
prudent  way,  and  leaves  less  in  the  breast  of  the  ecciesias* 
tical  judge,  if  it  be  signed  or  sealed  by  the  testator,  and 
published  in  the  presence  of  witnesses :  which  last  was 
always  required  in  the  time  of  Bracton  (g) ;  or,  rather,  be 
in  this  respect  has  implicitly  copied  the  rule  of  the  oril 
law. 

No  testament  is  of  any  effect  till  after  the  death  of  the 
testator.  **  Nam  omne  testamentum  morte  camtummatum 
"  est :  et  voluntas  testatcris  est  ambulataria  usque  ad  amt- 
**  tern  (r)  (35)."  And  therefore;  if  there  be  many  testa- 
ments, the  last  overthrows  all  the  former  (s) :  but  the  re- 
publication of  a  former  will  revokes  one  of  a  later  date,  and 
establishes  the  first  again  {t)  (36). 
The  modes  by  Heucc  it  follows,  that  tcstamcnts  may  be  avoided  three 
may  bc\Toided.  ways :  1.  If  made  by  a  person  labouring  under  any  of  the 
incapacities  before  mentioned :  2.  By  making  another  tes- 
tament of  a  later  date :  and,  3.  By  cancelling  or  revoking 
it.  For,  though  I  make  a  last  will  and  testament  irrevo- 
cable in  the  strongest  words,  yet  I  am  at  liberty  to  revoke 
it :  because  my  own  act  or  words  cannot  alter  the  dispo- 
sition of  law,  so  as  to  make  that  irrevocable  which  is  in  its 


{p)  Comyns,  452,  3, 4. 
{q)  L.  2,  c.  26. 
(r)  Co.Litt.  1. 


(#)  litt  8.  leS ;  PeriL.  478. 
(0  Perk.  479. 


(35)  This,  Lord  Loughborough  ob- 
served, was  the  most  general  maxim 
he  knew:  (Maitknn  ▼.  Warmer,  4 
Ves.  210) :  it  is  essential  to  every  tes- 
tamentary instmment,  that  it  may  be 
altered  even  in  artieulo  morti» :  (Bakk 
▼.  Sytmetf  1  Tom.  &  Rnss.  92 :)  irre- 
vocability would  destroy  its  essence  as 
alastwiU.  (HobMn  r,  Biackhum,  1 
Addams,  278 ;  RM  v.  Sker^old,  10 
Ves.  379.) 

(36)  Republication  of  a  will  makes 
the  will  speak  as  of  the  time  of  such 
republication.      {Ltrnff-x,   Aidred,  3 


Addams,  51 ;  GoodHiie  v.  MervdiiK 
2  Man.  &  Sel.  14;  and  an 
p.  379,  note.)  If  a  man  by  a 
will  revokes  a  former,  but  keqis  thr 
first  undestroyed,  and  alterwarda  de- 
stroys the  second ;  whetiier  the  fast 
will  is  thereby  revived,  has  been  snuck 
questioned:  the  result  seems  to  be, 
that  no  general  and  invariable  rok 
prevails  upon  the  subject,  bat  it  mw^ 
depend  upon  the  intention  of  the  tes- 
tator, as  that  is  to  be  collected  hum 
the  circumstances  of  each  particular 
(See  on/e,  p.  376,  note.) 
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own  nature  revocable  (ii).  For  this,  saith  Lord  Bacon  (w), 
would  be  for  a  man  to  deprive  himself  of  that,  which  of  all 
other  things  is  most  incident  to  human  condition ;  and  that 
is  alteration  or  repentance.  It  hath  also  been  held,  that, 
without  an  express  revocation,  if  a  man  who  hath  made  his 
will,  afterwards  marries  and  hath  a  child,  this  is  a  presump- 
tive or  implied  revocation  of  his  former  will,  which  he  made 
in  his  state  of  celibacy  (x)  (37).  The  Romans  were  also 
wont  to  set  aside  testaments  as  being  inofficiaga  (38),  de- 
ficient in  natural  duty,  if  they  disinherited  or  totally  passed 
by  (without  assigning  a  true  and  ^sufficient  reason  (y)  )  any  [  *  603  ] 
of  the  children  of  the  testator  (jb).  But,  if  the  child  had  any 
legacy,  though  ever  so  small,  it  was  a  proof  that  the  testator 
had  not  lost  his  memory  or  his  reason,  which  otherwise  the 
law  presumed ;  but  was  then  supposed  to  have  acted  thus 
for  some  substantial  cause :  and  in  such  case  no  querela  in- 
officwsi  teetamenti  was  allowed.  Hence  probably  has  arisen 
that  groundless  vulgar  error,  of  the  necessity  of  leaving  the 
heir  a  shilling,  or  some  other  express  legacy,  in  order  to 
disinherit  him  effectually :  whereas  the  law  of  England 
makes  no  such  constrained  suppositions  of  forgetful  ness  or 
insanity ;  and  therefore,  though  the  heir  or  next  of  kin  be 
totally  omitted,  it  admits  no  querela  inoffidosi,  to  set  aside 
such  a  testament  (39). 

We  are  next  to  consider,  fourthly,  what  is  an  executor, 
and  what  an  administrator ;  and  how  they  are  both  to  be 
appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will  of  the  nature 
the  execution  of  that  his  last  will  and  testament.     And  all  menrofexeca. 
persons  are  capable  of  being  executors,  that  are  capable  of  persona  who 
making  wills,  and  many  others  besides ;  as  feme-coverts (40),  ""^  *^  **  ■" 


(tt)  8  Rep.  82.  204. 

(tr)  Elem.  c.  19.  (y)  See  book  I.  ch.  16,  p.  448. 

(x)  Lord  Raym.  441  ;  1  P.  Wms.         (jr)  Inst.  2,  18,  1. 


(37)  See  mUe,  p.  376,  note.  than  one  which  is  consonant  with  the 

(38)  See  Vol.  I.  p.  448,  and  ante,  testator's  duties,  and  with  natural 
pp.  11,  13,  with  the  notes.  feeling.  {Brogden  ▼.  Brown,  2  Ad- 

(39)  Courts  of  probate,  however,  dams,  449  ;  Dew  ▼.  dark,  3  Addams, 
look  with  much  greater  jealoasy  at,  207,  both  cited  ante,  p.  497,  in  note, 
-and  require  more  stringent  eridence  wldch  see.) 

in  support  of,  an  inofficious  testament,  (40)  But  a  feme  coverte  should  not 
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8Dd  infants*:  nay,  even  infants  unborn,  or  tit  ventre  m  mere^ 
may  be  made  executors  (a).  But  no  infant  can  act  as  soch 
till  the  age  of  seventeen  years ;  till  which  time  administn- 
tion  must  be  granted  to  some  other,  durante  maun 
eetate  {b)  (41).  In  like  manner  as  it  may  be  granted  Ai- 
rante  absentia,  or  pendente  lite  ;  when  the  executor  is  out 
of  the  realm  (c),  or  when  a  suit  is  commenced  in  the  eccle- 
siastical court  touching  the  validity  of  the  will  (<{).  Tim 
appointment  of  an  executor  is  essential  to  the  making  of  a 
will  {e)  (42) :  imd  it  may  be  performed  either  by  expiesi 
words,  or  such  as  strongly  imply  the  same  (43)*  Bat  if  the 
testator  makes  an  incomplete  will,  without  naming  any  ex- 
ecutors, or  if  he  names  incapable  persons,  or  if  the  execu- 
tors named  refuse  to  act ;  in  any  of  these  cases,  the  ordi* 
i  *  604  ]  nary  must  *grant  administration  cum  testamento  annexoij) 
to  some  other  person ;  and  then  the  duty  of  the  administn- 
tor,  as  also  when  he  is  constituted  only  durante  Mtsore 
mtaie,  ^c.  of  another,  is  very  little  different  from  that  of  to 
executor.  And  this  was  law  so  early  as  the  reign  of  Hairy 
II.;  when  Glanvil  {g)  informs  us,  that  ''  testamenti  execM- 
**  tares  esse  debent  n,  quae  testator  ad  hoc  degerit,  et  qvlm 
'*  curam  ipse  commiserit;  si  vero  testator  nullas  ad  hoc  no- 

(a)  West.  Symb.  p.  1,  a.  635.  (e)  Went.  c.  1  ;  Plowd.  281. 

(*)  Went.  Off.  Ex.  c.  18.  (/)  1  RoU.  Abr.  907 ;  Comb.  20. 

(e)  1  Lntw.  342.  (^)  L.  7,  c.  6. 
{d)  2  P.  Wmi.  589,  590. 


be  allowed  to  act  as  ui  execntrix  or  bejoined  in  any  action  bronglittgiiBit 

admimstratriz,  without  the  asaent  of  her  in  respect  of  such  transactioDS. 

her  husband:  for,   as  he  would  be  (Tlsylor  y.  jlltoi,  2  Atk.  213.) 

answerable  for  her  acts  in  either  of  (41)  See  pott,  p.  508.    By  ttii 

those  capacities,  he  ought  not  to  be  38  Geo.  III.  c.  87,  such  adminiftn- 

exposed  to  this  responsibilitj,  unless  tion  is  to  last  till  the  infant  sttasi 

by  his   own   concurrence.      (See  1  the  a|^  of  twentj-one  years. 

Anders.   117,  case  164.)    It  might  (42)  Or  rather,  to  the  makiog  of « 

be  equally  injurious  to  the  legatees,  teMtameiU :  see  an/e,  p.  490,  note, 

creditors,  or  next  of  kin,  of  a  testator,  (43)  Swinburne,  in  pt.  4,  sect.  4. 

or  intestate,  if  a  married  woman  were  of  his   treatise,    supplies  many  is* 

allowed  to  act  as  executrix,  or  admi-  stances  in  which  the  intentioa  of  * 

nistntrix,  when  her  husband  was  not  testator  to  appoint  certain  psrsoii 

amenable  to  the  courts  of  tiiis  ooun-  his  executors,  maybe  implied,  &0Q{k 


try;  for,  if  she  should  waste  the  as-     he  has  not  deM»ibed  them  es 
sets,  the    parties   interested    would     (And  see  Piekerm§f  ▼.  Tawert,  AiaU- 
have  no  remedy,  as  the  husband  must     364.) 
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*'  minaveritfpassunt  propinqui  ei  consanffuinei  ipsiui  defuncti 
**  ad  id  faciendum  se  ingerere." 

But  if  the  deceased  died  wholly  intestate^  without  making  or  the  appoint. 
either  will  or  executore,  then  general  letters  of  administra-  SJ^Sf  *^^^' 
tion  must  be  granted  by  the  ordinary  to  such  administrator 
as  the  statutes  of  Edward  the  third  and  Henry  the  eighth, 
before  mentioned,  direct.  In  consequence  of  which  we  may 
observe;  1.  That  the  ordinary  is  compellable  to  grant  ad- 
ministration of  the  goods  and  chattels  of  the  wife,  to  the  hus- 
band, or  his  representatives  (A) :  and  of  the  husband's  effects, 
to  the  widow,  or  next  of  kin ;  but  he  may  grant  it  to  either, 
or  both,  at  his  discretion  (i)-  2.  That,  among  the  kindred, 
those  are  to  be  preferred  that  are  the  nearest  in  degree  to 
the  intestate ;  but,  of  persons  in  equal  degree,  the  ordinary 
may  take  which  he  pleases  (A).  3.  That  this  nearness  or 
propinquity  of  degree  shall  be  reckoned  according  to  the  com- 
putation of  the  civilians  (I);  and  not  of  the  canonists,  which 
the  law  of  England  adopts  in  the  descent  of  real  estates(iii): 
because,  in  the  civil  computation,  the  intestate  himself  is  the 
terminus,  a  quo  the  several  degrees  are  numbered ;  and  not 
the  common  ancestor,  according  to  the  rule  of  the  canon- 
ists (44).  And  therefore  in  the  first  place  the  children,  or 
(on  failure  of  children)  the  parents  of  the  deceased,  are  en- 
titled to  the  administration  :  both  which  are  indeed  in  the 
first  degree;  but*  with  us(n)  the  children  are  allowed  the  pre-  [  *  506  ] 
ference  (o).    Then  follow  brothers  (p),  grandfathers  (g\  un- 

(A)  Cro.  Car.  106  ;  Stat.  29  Car.  II.  at  the  diet  of  Arenaberg,  aboat  the 

c.  3 ;  IP.  Wms.  381.  middle  of  the  tenth  century,  that  the 

(t)  Salk.  36 ;  Stra.  532.  point  should  be  decided  by  combat. 

(k)  See  page  496.  Accordingly,    an    equal    number  of 

(/)  Free.  Chanc.  593.  champions    being    chosen    on    both 

(m)  See  pages  203,  207,  224.  sides,  those  of  the  children  obtained 

(n)  Godolph.  p.  2,  c.   34,  s.   1 ;  the  victory,  and  so  the  law  was  esta- 

2  Vem.  125.  blished  in  their  farour,  that  the  issue 

(o)  In  Germany  there  was  a  long  of  a  person  deceased  shall  be  entitled 

dispute   whether    a   man's  children  to  his  goods  and  chattels  in  preference 

should  inherit  his  effects  during  the  to  his  parents.      (Mod.  Un.   Hut. 

life  of  their  grandfather;  which  de-  zziz.  28.) 

pends  (aa  we  shall  see  hereafter)  on         (p)   Harris  in  Not.  118,  c.  2. 

the  same  principles  as  the  granting  of         (g)  Prec.  Chan.  527;  1  P.  Wms.  41. 

administrations.  At  last  it  was  agreed 


(44)  See  aii/#,  page  207,  note. 
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cles  or  nephews  (r),  (and  the  females  of  each  class  respee- 
lively,)  and  lastly  cousins.  4.  The  half  blood  is  admitted  to 
the  administration  as  well  as  the  whole ;  for  they  are  of  the 
kindred  of  the  intestate,  and  only  excluded  from  inherit- 
ances of  land  upon  feodal  reasons  (45).  Therefore  the  brother 
of  the  half  blood  shall  exclude  the  uncle  of  the  whole 
blood  («);  and  the  ordinary  may  grant  administration  to  the 
sister  of  the  half,  or  the  brother  of  the  whole  blood,  at  ha 
own  discretion  (t).  6.  If  none  of  the  kindred  will  take  oot 
administration,  a  creditor  may,  by  custom,  do  it(«).  6.  If 
the  executor  refuses,  or  dies  intestate,  the  administntioD 
may  be  granted  to  the  residuary  legatee,  in  exclusioaofthe 
next  of  kin  (tr).  7.  And,  lastly,  the  ordinary  may,  in  defect 
of  all  these,  commit  administration  (as  he  might  have  doDe(i) 
before  the  statute  of  Edward  III.)  to  such  discreet  peisoD 
as  he  approves  of:  or  may  grant«him  letters  ad  colUgeKdm 
bona  defunctiy  which  neither  makes  him  executc»r  nor  admi- 
nistrator; his  only  business  being  to  keep  the  goods  in  his 
safe  custody  (y),  and  to  do  other  acts  for  the  benefit  of  sacb 
as  are  entitled  to  the  property  of  the  deceased  (z).  If  t 
bastard,  who  has  no  kindred,  being  nuUius  JUku,  or  aoy 
one  else  that  has  no  kindred,  dies  intestate,  and  withoot 
wife  or  child,  it  hath  formerly  been  held  (a)  that  the  ordi- 
nary might  seize  his  goods  and  dispose  of  them  injnosMsn. 
But  the  usual  course  now  is  for  some  one  to  procure  letteis 
[  ♦  606  ]  *patent,  or  other  authority  from  the  king  (46) ;  and  then  the 
ordinary  of  course  grants  administration  to  such  appointee 
of  the  crown  (&). 
•nie  Interest  in  The  interest  vested  in  the  executor  by  the  will  of  the 
eifocts  rested  in  deceascd,  mav  be  continued  and  kept  alive  by  the  will  of 

his  executor,  at,  '^  #.*.  a- 

his  decease  de-    toc  samc  cxccutor :  SO  that  the  executor  of  A.  s  executor  is 

▼olres  to  his  ex-  .  ,  ,  _  a  **  - 

ecutors;  but,  in  to  all  mtcuts  and  purposcs  the  executor  and  representative 

(r)  Atk.  455.  (or)  Plowd.  278. 

(•)  I  Ventr.  425.  (y)  Wentw.  ch.  14. 

(/)  Alejn,  36 ;  Styl.  74.  (x)  2  Iiut.  398. 

(»)  Salk.  38.  (a)  Salk.  37. 

{w)  1  Sid.  281 ;  1  Ventr.  219.  {b)  3  P.  Wma.  33. 


(45)  See  ante,  the  sixth  section  of  esses,  it  is  usual  for  the  crown  to  re* 
chap.  14,  pp.  224,  234,  with  the  serve  one  tenth,  or  other  sman  pro* 
not^  thereto.  portion,  of  the  Tslae,  both  of  ml  •>" 

(46)  Mr.  Wooddeson  (in  his  15th  personal  property. 
Vin.  Lect.,)  observes,  that,  in  svch 
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of  A.  himself  (c);  but  the  executor  of  A.'s  administrator,  or  J^^'/^^l 
the  admiDistrator  of  A.'s  executor,  is  not  the  representative  ™^^«^jto^.j^ 
of  A.  ((2).  For  the  power  of  an  executor  is  founded  upont™t»on^m"»*^ 
the  special  confidence  and  actual  appointment  of  the  de- 
ceased ;  and  such  executor  is  therefore  allowed  to  transmit 
that  power  to  another,  in  whom  he  has  equal  confidence  : 
but  the  administrator  of  A.  is  merely  the  officer  of  the  ordi- 
nary, prescribed  to  him  by  act  of  parliament,  in  whom  the 
deceased  has  reposed  no  trust  at  all :  and  therefore,  on  the 
death  of  that  ofiicer,  it  results  back  to  the  ordinary  to  ap- 
point another.  And,  with  regard  to  the  administrator  of 
A.'s  executor,  he  has  clearly  no  privity  or  relation  to  A.; 
being  only  commissioned  to  administer  the  effects  of  the 
intestate  executor,  and  not  of  the  original  testator.  Where- 
fore in  both  these  cases,  and  whenever  the  course  of  repre- 
sentation from  executor  to  executor  is  interrupted  by  any 
one  administration,  it  is  necessary  for  the  ordinary  to  com- 
mit administration  afresh,  of  the  goads  of  the  deceased  not 
administered  by  the  former  executor  or  administrator.  And 
this  administrator  de  bonis  non,  is  the  only  legal  represen- 
tative of  the  deceased  in  matters  of  personal  property  (e). 
But  he  may,  as  well  as  an  original  administrator,  have  only 
a  limits  or  special  administration  committed  to  his  care, 
viz.  of  certain  specific  effects,  such  as  a  term  of  years,  and 
the  like ;  the  rest  being  committed  to  others  (/). 

^Having  thus  shown  what  is,  and  who  may  be,  an  execu-    [  *  507  ] 
tor  or  administrator,  I  proceed  now,  fifthly  and  lastly,  toduu<»of«ecu. 
inquire  into  some  few  of  the  principal  points  of  their  office  bSSLton. 
and  duty.  These  in  general  are  very  much  the  same  in  both 
executors  and  administrators  ;  excepting,  first,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  administrator  is 
not,  unless  where  a  testament  is  annexed  to  his  administra- 
tion, and  then  he  differs  still  less  from  an  executor:  and 
secondly,  that  an  executor  may  do  many  acts  before  he 
proves  the  will  (g)  (47),   but  an  administrator  may  do 

(e)  Stat.  25  Edw.  III.  st.  5,  c.  5  ;         (/)  I   RolL  Abr.   908 ;  Oodolph. 

1  Leon.  275.  p.  2,  c.  30 ;  Salk.  36. 

(d)  Bro.  Abr.  tit.  Admmigiruior,  7.         (jf)  Wentw.  ch.  3. 

(e)  StjL  225. 


(47)  Before  he  proves  the  will,  be     dent  to  the  office ;    {Wanitford  ▼. 
may  lawfolly  perform  most  acts  inci-      WatUtford^  1  Salk.  301  ;)  he  does  not 
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nothing  (48)  till  letters  of  administration  kre  iMued;  for  the 
fonner  derives  his  power  frcun  the  will  and  not  from  the 
probate  (A);  the  latter  owes  his  entirely  to  the  appointmeat 
of  the  ordinary.  If  a  stranger  takes  upon  him  to  act  as 
executor^  without  any  just  authority  (as  by  intermeddling 
with  the  goods  of  the  dieceased  (t),  and  many  other  tiaos^ 
actions  (A)  ),  he  is  called  in  law  an  executor  of  his  own 
wrong,  de  son  tart  (49),  and  is  liable  to  all  the  trouble  of  n 
executorship,  without  any  of  the  profits  or  advantages:  bat 
merely  doing  acts  of  necessity  or  humanity,  as  locking  sp 
the  goods,  or  burying  the  corpse  of  the  deceased,  will  not 
amount  to  such  an  intermeddling  as  will  charge  a  man  n 
executor  of  his  own  wrong  (/).  Such  a  one  cannot  biii^  an 
action  himself  in  right  of  the  deceased  (m)  (60),  bat  actieos 
may  be  brought  against  him.     And,  in  all  actions  by  cre- 


(A)  Comyna,  151. 
(0  5  Rep.  33,  34. 
(k)  Wefatw.  ch.  14 ;  Stat.  43  Elif . 


c.  8. 

(/)  Dyer,  166. 
(m)  Bro.  Abr.  t. 


\t 


derive  his  title  under  the  probate,  but 
under  the  wOl;  the  probate  is  only 
evidence  of  hia  right :  (Smitk  ▼.  MtUee, 
1  T.  R.  480 :)  it  is  tme,  that,  in  order 
to  assert  completely  his  claims  in  a 
court  of  justfcci  he  must  produce  the 
copy  of  the  will,  certified  under  the 
seal  of  the  ordinary ;  but  it  is  not 
necessary  he  should  be  in  possession 
of  this  evidence  of  his  right  at  the 
time  he  commences  an  action  at  law, 
as  executor ;  it  will  be  in  due  time,  if 
he  obtain  it  before  he  declares  in  such 
action :  (see  the  last  note :)  so,  if  he 
file  a  bill  in  equity,  in  the  same  cha- 
racter, a  probate  obtained  at  any  time 
before  the  hearing  of  the  cause,  will 
sustain  the  suit.  {Humphreye  r. 
Humphreys,  3  P.  Wms.  351.) 

(48)  A  person  who  takes  upon 
himself  to  interfere  with  the  effects  of 
a  party  deceased,  or,  at  all  events,  to 
dispose  thereof,  or  apply  them  to  his 
own  use,  will,  by  such  interference, 
constitute  himself  an  executor  de  eom 
tertt  as  stated  in  the  text ;  (and  see 
Sdwarde  v.  Harbem^  2  T.  R.  597 ;) 
but  Lord  Hardwicke  held,  that,  al- 


though a  person  entitled  to  ufamnB* 
tration  could  not,  before  sdmiiustn- 
tion  actually  granted  to  him,  cmm 
memee  an  action  at  law,  (see  the  Itft 
note,  as  to  an  executor  who  has  not 
obtained  probate,)  he  might  be  fel> 
lowed  to  flte  a  bill  in  equity,  ti  ad. 
ministrator,  and  that  such  bfll  vssM 
be  sustained  by  an  administntios 
subsequently  taken  out.  {Feli  ?.  /«'* 
widge,  Barnard.  Ch.  Rep.  320 ;  ^.  C 
2  Atk.  120.) 

(49)  Whether  a  man  has  or  hss  not 

rei|dered  himself  liable  to  be  treated 
as  an  executor  de  mm  tort,  is  not  a 
question  to  be  left  to  a  jury  *,  bat  ii  ■ 
conclusion  of  law,  to  be  drawn  by  the 
court  before  which  that  questioii  b 
raised.  (Pa^et  v.  Prieai,  2 T.  R. 99) 

(50)  But,  if  a  person  entitled  Co 
letters  of  administration  is  opposed  in 
the  ecclesiastical  court,  and  does  uj 
acts  pemdtmie  Ute  to  make  hiiaadf 
executor  deeomiart,  those  acts  will  be 
purged  by  his  afterwards  obtaisiDg 
letters  of  administration.  (CmUt  t. 
Vermm,  3  T.  R.  590.) 
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ditors  against  such  an  officious  intruder,  he  shall  be  named 
an  executor,  generally  (n) ;  for  the  most  obvious  conclusion 
which  strangers  can  form  from  his  conduct,  is,  that  he  hath 
a  will  of  the  deceased,  wherein  he  is  named  executor,  but 
hath  not  yet  taken  probate  thereof  (o).  He  is  chargeable 
with  the  debts  of  the  deceased,  so  far  as  assets  come  to  his 
hands  (p):  and,  as  against  creditors  in  general,  shall  be 
allowed  all  payments  made  to  any  other  creditor  in  the  same 
or  a  superior  degree  (9),  *himself  only  excepted  (r).  And  [  *  508  ] 
though,  as  against  the  rightful  executor  or  administrator, 
he  cannot  plead  such  payment,  yet  it  shall  be  allowed  him 
in  mitigation  of  damages  («);  unless,  perhaps,  upon  a  de- 
ficiency of  assets,  whereby  the  rightful  executor  may  be  pre- 
vented from  satisfying  his  own  debt  (t)  (51).  But  let  us  now 
see  what  are  the  power  and  duty  of  a  rightful  executor  or 
administrator. 

1 .  He  must  bury  the  deceased  in  a  manner  suitable  to  the  1.  The  burial  of 
estate  which  he  leaves  behind  him.  Necessary  funeral  ex-  asuit&biemui.'^ 
penses  are  allowed,  previous  to  all  other  debts  and  charges; 

but  if  the  executor  or  administrator  be  extravagant,  it  is  a 
species  of  devastation  or  waste  of  the  substance  of  the  de- 
ceased, and  shall  only  be  prejudicial  to  himself,  and  not  to 
the  creditors  or  legatees  of  the  deceased  (u). 

2.  The  executor,    or  the  administrator  durante   minor^s.  Theproofof 
tstate^  or  durante  absentia^  or  cum  testamento  annexe,  must  SkJiig  ouTof^ 
prove  the  will  of  the  deceased :  which  is  done  either  in  com*  SitaSion*'*"**' 
monformy  which  is  only  upon  his  own  oath  before  the  or- 
dinary, or  his  surrogate ;  or  per  testes,  in  more  solemn  form 

of  law,  in  case  the  validity  of  the  will  be  disputed  (tr). 


(n)  5  Rep.  31. 

(o)   12  Mod.  471. 

(/>)  Dyer,  166. 

{q)  1  Chan.  Cas.  33. 

(r)  5  Rep.  30  ;  Moor,  527. 


(#)  12  Mod.  441,471. 
(/)  Wentw.  cli.  14. 
(ti)  Salk.  196  ;  Godoli  h,  p.  2,  c. 
26,  9.  2. 

(tf^)  Godolph.  p.  1,  c.  20,  8.  4. 


(51)  Mr.  Christian  observes,  that 
«'  it  is  held,  that  the  least  intermed- 
dling with  the  effects  of  the  intestate, 
even  milking  cows,  or  taking  a  dog, 
will  constitute  an  executor  de  9on  tori, 
(Dy.  166.)  An  executor  of  his  own 
wrong  wUl  be  liable  to  an  action,  un- 
less he  has  delivered  over  the  goods 
VOL.  II. 


of  the  intestate  to  the  rightful  admi- 
nistrator before  the  action  is  brought 
against  him.  And  he  cannot  retain 
the  intestate's  property  in  discharge 
of  his  own  debt,  although  it  is  a  debt 
of  a  superior  degree.  1[3  T.  R.  590  ; 
2T.  R.  100.)"— [SeepM/,p.'511.— 
Ed.] 

3   D 
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When  the  will  is  so  proved,  the  original  must  be  deposited 
in  the  registry  of  the  ordinary ;  and  a  copy  thereof  in  parch- 
ment is  made  out  under  the  seal  of  the  ordinary,  and  de- 
livered to  the  executor  or  administrator,  together  with  a 
certificate  of  its  having  been  proved  before  him :  all  which 
together  is  usually  styled  the  probate*  In  defect  of  any  will, 
the  person  entitled  to  be  administrator  must  also,  at  this 
period,  take  out  letters  of  administration  under  the  seal  of 
the  ordinary ;  whereby  an  executorial  power  to  collect  and 
administer,  that  is,  dispose  of  the  goods  of  the  deceased,  is 
vested  in  him :  and  he  must,  by  statute  22  &  23  Car.  II.  c. 
10,  enter  into  a  bond  with  sureties,  faithfully  to  execute  his 
trust.  If  all  the  goods  of  the  deceased  lie  within  the  same 
[  *  509  ]  jurisdiction,  a  probate  before  the  ^ordinary,  or  an  adminii- 
tration  granted  by  him,  are  the  only  proper  ones :  but  if  the 
deceased  had  bona  notabilia^  or  chattels  to  the  value  of  a 
hundred  shillings^  in  two  distinct  dioceses  or  jurisdictions, 
then  the  will  must  be  proved,  or  administration  taken  out, 
before  the  metropolitan  of  the  province,  by  way  of  special 
prerogative  (ar) ;  whence  the  courts  where  the  validity  of 
such  wills  is  tried,  and  the  oflSces  where  they  are  registered, 
are  called  the  prerogative  courts,  and  the  prerogative  offices, 
of  the  provinces  of  Canterbury  and  York.  Lyndewodc, 
who  flourished  in  the  beginning  of  the  fifteenth  century,  and 
was  official  to  Archbishop  Chichele,  interprets  these  buudied 
shillings  to  signify  solidos  legale^ ;  of  which  he  tells  ns, 
seventy-two  amounted  to  a  pound  of  gold,  which  in  his  time 
was  valued  at  fifty  nobles,  or  16/.  13«.  4ci.  He,  therefore, 
computes  (y)  that  the  hundred  shillings,  which  constituted 
bona  notabilia,  were  then  equal  in  current  money  to  232. 
3s.  Oid.  This  will  account  for  what  is  said  in  our  ancient 
books,  that  bona  notabilia  in  the  diocese  of  London  (r) 
and  indeed  every  where  else  (a),  were  of  the  value  of  teo 
pounds  by  compontion :  for,  if  we  pursue  the  calculatioos 
of  Lyndewode  to  their  full  extent,  and  consider  that  a  pound 
of  gold  is  now  almost  equal  in  value  to  an  hundred  and  fifty 
nobles,  we  shall  extend  the  present  amount  otbonanoUdnba 
to  nearly  70/.     But  the  makers  of  the  canons  of  1603,  un- 

(jf)  4  Imt.  335.  (j)  4  Inst.  33d ;   Godolph.  p.  2. 

(jf)  Propme.  1.  3,  t.  13,  c.  item,  r.     c.  22. 
eentnm.  ei  e.  ttaiutvm  r.  laieia,  (a)  Plowd.  281. 
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derstood  this  ancient  rule  to  be  meant  of  the  BbillingB  cur- 
rent in  the  reign  of  James  I.,  and  have,  therefore,  directed  (&) 
that  five  pounds  shall,  for  the  future,  be  the  standard  of 
bona  notabilia,  so  as  to  make  the  probate  fall  within  the 
archiepiscopal  prerogative.  Which  prerogative  (properly 
understood)  is  grounded  upon  this  reasonable  foundation : 
that,  as  the  bishops  were  themselves  originally  (62)  the  admi- 
nistrators to  all  intestates  in  their  own  diocese,  and  as  the  pre- 
sent administrators  are,  in  effect,  no  other  than  their  officers 
or  substitutes,  it  was  impossible  for  the  bishops,  or  those  who 
acted  under  them,  to  collect  any  goods  of  the  deceased, 
other  than  such  as  lay  within  their  •own  dioceses,  beyond  [  *610  ] 
which  their  episcopal  authority  extends  not.  But  it  would 
be  extremely  troublesome,  if  as  many  administrations  were 
to  be  granted,  as  there  are  dioceses  within  which  the  de- 
ceased had  bona  notabilia ;  besides  the  uncertainty  which 
creditors  and  legatees  would  be  at,  in  case  different  adminis- 
trators were  appointed,  to  ascertain  the  fund  out  of  which 
their  demands  are  to  be  paid.  A  prerogative  is,  therefore, 
very  prudently  vested  in  the  metropolitan  of  each  province, 
to  make  in  such  cases  one  administration  serve  for  all.  This 
accounts  very  satisfactorily  for  the  reason  of  taking  out 
administration  to  intestates  that  have  large  and  diffusive 
property,  in  the  prerogative  court :  and  the  probate  of  wills 
naturally  follows,  as  was  before  observed,  the  power  of 
granting  administrations ;  in  order  to  satisfy  the  ordinary 
that  the  deceased  has,  in  a  legal  manner,  by  appointing  his 
own  executor,  excluded  him  and  his  officers  from  the  privilege 
of  administering  the  effects. 

3.  The  executor  or  administrator  is  to  make  an  invent-  s.  The  making 
tory  (c)  of  all  the  goods  and  chattels,  whether  in  possession  or  the  decetutd'f 
action,  of  the  deceased ;  which  he  is  to  deliver  in  to  the 
ordinary  upon  oath,  if  thereunto  lawfully  required  (63). 

{b)  Can.  92.  (e)  Stat.  21  Hen.  VIII.  c.  5. 

(52)  See  p.  494.  casesi  that  which  ii  by  law  reqnirtd 

(53)  The  ecclesiastical  courts  do  generally,  must  be  enforced.  There 
not  compel  all  executors  to  give  an  is  only  one  case  in  which  it  conld  be 
inventory ;  and  always  inquire  into  refused ;  that  is,  if  a  creditor  bad 
the  interest  of  a  party  who  requires  brougbt  a  suit  in  chancery  for  a  dis* 
one  *,  but,  eren  a  probable  or  con-  covery  of  assets ;  tbere,  the  ecclesias* 
tingent  interest  will  justify  a  party  in  tical  court  might  say,  the  party  should 
calling  for  an  inyentory ;  and,  in  such  not  proceed  in  both  courts.  {PMUipM 
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4.  Th<>  collect-       4.  He  is  to  collect  all  the  eoods  and  cbatteld  so  inTcnto. 

ing  and  convert-      .,  i,t  iii«  «• 

ing  them  into  Tied  ;  and  to  that  end  he  has  very  large  powers  and  interests 
conferred  on  him  by  law  ;  being  the  representative  of  the 
deceased  (d)y  and  having  the  same  property  in  his  goods  as 
the  principal  had  when  living,  and  the  same  remedies  to  re* 
cover  them.  And  if  there  be  two  or  more  ezecntors,  a  sale 
or  release  by  one  of  them  shall  be  good  against  all  the 
rest  (e)  ;  but  in  case  of  administrators  it  is  otherwise  (/). 
Whatever  is  so  recovered,  that  is  of  a  saleable  nature  and 
may  be  converted  into  ready  money,  is  called  assets  in  tbe 
hands  of  the  executor  or  administrator  (g)  ;  that  is,  sufficient 
or  enough  (from  the  French  assez)  to  make  him  chargeable 
to  a  creditor  or  legatee,  so  far  as  such  goods  and  chattels 
[  *611  ]  extend.  *  Whatever  assets  so  come  to  his  hands  he  maf 
convert  into  ready  money,  to  answer  the  demands  that  may 
be  made  upon  him :  which  is  the  next  thing  to  be  consider- 
ed :  for, 

5.  The  executor  or  administrator  must  pay  the  dAu  of 
the  deceased.  In  payment  of  debts  he  must  observe  the 
rules  of  priority ;  otherwise,  on  deficiency  of  assets,  if  be 
pays  those  of  a  lower  degree  first,  he  must  answer  those  of 
a  higher  out  of  his  own  estate.  And,  first,  he  may  pay  all 
funeral  charges,  and  the  expense  of  proving  the  will,  and 
the  like.  Secondly,  debts  due  to  the  king  on  record  or  sp^ 
cialty  {h).  Thirdly,  such  debts  as  are  by  particular  statntes 
to  be  preferred  to  all  others ;  as  the  forfeitures  for  not  bury- 
ing in  woollen  (a),  money  due  upon  poors  rates  (A),  for  letters 
to  the  post  ofiice  (2),  and  some  others.  Fourthly,  debts  of 
record ;  as  judgments,  (docquetted  according  to  the  statute  4 
&  6  W.  &  M .  c«  20,)  statutes  and  recognizances  (m)  (64).  Fiflhly, 


9.  TheMjrment 
of  the  debts  of 
tbedeeeeaed. 


TheorAerin 
which  thoee 
dehtiMvtobe 
paid. 


(d)  Co.  Utt.  209. 

(e)  Dyer,  23. 
(/)  1  Atk.  460. 
(ff)  See  page  244. 
(h)  1  And.  129. 


(0  SUt  30  Car.  II.  c.  3. 
[k)  Stat.  17  Geo.  II.  c.38. 
(0  SUt.  9  Ann.  c.  10. 
(m)  4  Rep.  €0 ;  Cro.  Car.  3(»3. 


T.  Bi^mHi,  I  PhilUm.  240 ;  M^ddie^ 
torn  ▼.  Buihout,  IMd.  247.) 

(54)  A  final  dacree  for  payment  of 
a  debt,  or  other  personal  demand,  ia 
equal  to  a  judgment.  {Gray  y.  Ckii- 
tewir,  9  Yes.  125  $  Goate  f.  F^yer,  2 


Cox,  202.)  Courts  of  equity  wiU  ^ 
reatrain  proceedings  at  law  by  cffdi- 
tors,  who  are  seeking  In  that  «sy  ^ 
obtmn  payment  hy  executors,  vad 
there  is  a  decree  for  canyhv  ^ 
trusts  of  the  wiU  into  execution,  uate 
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debts  due  on  special  contracts ;  as  for  rent  (for  which  the 
lessor  has  often  a  better  remedy  in  his  own  hands,  by  dis- 
treining),  or  upon  bonds,  covenants,  and  the  like,  under 
seal  (n)  (56).  Lastly,  debts  on  simple  contracts,  viz.  upon 
notes  unsealed,  and  verbal  promises.  Among  these  simple 
contracts,  servants'  wages  are  by  some(o)  with  reason  {N?er 
ferred  to  any  other :  and  so  stood  the  ancient  law,  according 
to  Bracton(p)  and  Fleta(9),  who  reckon  among  the  first 
debts  to  be  paid,  ^ervi/ta  servientium  et  stipendia  famuhrum. 
Among  debts  of  equal  degree,  the  executor  or  administrator 
is  allowed  to  pay  himself  first,  by  retaining  in  his  hands  so 
much  as  his  debt  amounts  to  (r).  But  an  executor  of  his 
own  wrong  is  not  allowed  to  retain  (66) :  for  that  would  tend 
to  encourage  creditors  to  strive  who  should  first  take  pos* 
session  of  the  goods  of  the  deceased ;  and  would  besides 
be  taking  advants^e  of  his  own  wrong,  which  is  contrary  to 
the  rule  of  law  (js).  If  a  *  creditor  constitutes  his  debtor  his  [  *  612  ] 
executor,  this  is  a  release  or  discharge  of  the  debt,  whether 
the  executor  acts  or  no  (t) ;  provided  there  be  assets  suffi- 
cient to  pay  the  testator's  debts :  for  though  this  discharge 
of  the  debt  shall  take  place  of  all  legacies  (57),  yet  it  were 


(ii)  Wentw.  ch.  12. 
(o)  1  RoU.  Ahr.  927. 
(p)  L.  2,  c.  26. 
(g)  L.  2,  c.  56,  s.  10. 


(r)  10  Mod.  496.    See  Vol.  III. 
p.  18. 

(#)  5  Rep.  30. 

(0  Plowd.  184 ;  Salk.  299. 


a  bill  filed  by  other  crediton.  {Rush 
T.  ffiffffif  4  Yes.  643;  Martin  ▼. 
Martin,  1  Ves.  ten.  213.)  But,  from 
the  moment  a  final  decree  to  that 
effect  is  made,  it  is  considered  ai  a 
judgment  in  favour  of  all  the  credi- 
tors ;  and  there  the  court  of  equity 
could  not  execute  its  own  decree,  if  it 
permitted  the  course  of  payment  to 
be  altered  by  a  subsequent  judgment 
of  a  court  of  law.  (Largan  ▼.  Bowen, 
1  Sch.  &  Lef .  299 ;  Paxton  y.  Douglas, 
8  Yes.  521.)  Between  decrees  and 
judgments,  the  right  to  priority  of 
payment  is  detennined  by  their  real 
priority  of  date.  (See  antBf  p.  342, 
note ;  and  further,  as  to  the  elassifi- 
eatian  and  priority  of  debts,  see  ante^ 
p.  4«5.) 


(55)  Mr.  Christian  observes,  that 
**  a  court  of  equity  will  order  volun- 
tary  bonds  or  other  special  contracts, 
without  consideration,  to  be  post* 
poned  to  simple  contract  debts.  (3  P. 
Wms. 222.)"  [See ante,  p.  340,  notes, 
as  to  bonds  pro  turpi  eauadi  and  as 
to  the  importance  of  a  good  and  suffi- 
cient consideration,  to  support  a  bond, 
or  other  deed,  see  ante,  pp.  296,  297, 
with  the  notes  thereto. — £d.] 

(56)  See  ante,  pp.  507  and  508, 
andYol.  III.p.  19. 

(57)  Such  is,  certsinly,  the  i«le  at 
common  Uw ;  and  it  has  been  ques- 
tioned, formerly,  whether  it  did  not 
bold  in  equity:  {Brown  v.  SelwtnyCe^. 
temp.  Talb.  242 :)  but,  it  seems  to 
have  been  long  esteemed  the  better 


512 


OF   TITLB   BY   TBSTAMBWT, 

unfair  to  defraud  the  testator's  creditors  of  their  just  debts 
by  a  release  which  is  absolutely  rolontary  (ti).  Also^  if  no 
suit  is  commenced  against  him,  the  executor  may  pay  any 
one  creditor  in  equal  degree  his  whole  debt,  though  he  has 
nothing  left  for  the  rest :  for,  without  a  suit  commeaGed(58), 
the  executor  has  no  legal  notice  of  the  debt  (tr). 


(«)  Salk.  303;  1  RolL  Abr.  921. 


(w)  Dyer,  32  ;  2  Leon.  60. 


opinion,  that  a  debt  due  from  a  tes- 
tator's executor  is  general  ataeta  for 
payment  of  the  testator's  legacies: 
{PhUUp9  ▼.  Phillipi,  2  Freem.  11 ; 
Anonym,  c.  58  ;  ibid.  52  :)  and  that, 
in  such  eases,  though  the  actiotf  at 
law  is  gone,  the  duty  remains  ;  whick 
may  be  sued  for  either  in  equity  or  in 
the  spiritual  court.  {Flud  t.  Rvmtey, 
YdT.  150 ;  Hudmm  t.  Hudton,  1  Atk. 
461.)  Lord  ThurUnr,  (in  Gstcy  ▼. 
Goodmff€,  3  Br.  Ill,)  and  Sir  Williagk 
Grant,  (in  Berry  ▼.  Uiher,  \  1  Ves.  90,) 
treated  this  as  a  point  perfectly  set- 
tled :  and  Lord  Erskine  (in  Simmom 
V.  Gutieridye,  13  Ves.  264,)  said,  a 
debt  due  by  an  executor  to  the  estate 
of  his  testator  is  assets,  but,  he  can- 
not sue  himself ;  and  the  consequence 
seems  necessary,  that,  in  aU  cases, 
under  the  usual  decree  against  an  ex- 
ecutor, an  interrogatory  ought  to  be 
pointed  to  the  inquiry,  whether  he 
has  assets  in  his  hmids  arising  from  a 
dsbt  due  by  himself :  and  any  legatee 
has  a  right  to  exhibit  such  an  inter- 
rogatory, if  it  has  been  omitted  in 
drawing  up  the  decree  to  account. 

Some  writers  haTc,  indeed,  thought 
thai  the  appointment  of  a  debtor  to 
be  the  executor  of  his  creditor,  ought 
to  be  considered  in  the  light  of  a  ape* 
ciflc  bequest  or  legacy  to  the  debtor; 
(see  Haigrave's  note  (1)  to  Co.  Litt. 
264  b ;)  yet,  eren  if  this  reaUy  were 
80,  it  would  be  difficult  to  maintain 
the  executor's  right  of  retainer  as 
against  other  legatees;  (see pot/,  p. 
512 ;)  but  Lord  Holt  (in  Wam/fard  t. 
WmUiford,  1  Salk.  306)  said,'*  When 
Ike  obligee  makes  the  obligor  his  ex- 


ecutor, though  it  is  a  diackai)geof  Ike 
action,  yet  the  debt  is  aaaets;  and  die 
making  him  executor  does  not  amount 
to  a  legacy,  but  to  payment  and  a 
release.  If  H.  be  bound  to  J.  S.  in  a 
bond  of  1001.,  and  then  J.  S.  makes 
H.  his  ej^ecQtor;  H.  A«t  actndOj  re- 
ceived  m  nmek  money,  and  u 
able  for  i/,  and  if  he  does  not 
Ulster  so  much,  it  b  a  devatimni.*^ 

(5S)  It  is  not  enoi^  that  n  smt 
has  been  eommameed,  {SorrwO  v.  Gv- 
penter,  2  P.  Wms.  4S3,)  ^en  Bast 
haYc  been  a  decree  for  payment  of 
debts,  or  an  executor  win  be  at  liberty 
to  giTe  a  preference,  amongst  cre- 
ditors of  equal  degree.  {MUi^Yjtat^ 
eellj  2  Sim.  &  Stu.  228 ;  Perrp  t. 
Philipe,  lOYes.  39;  and  see  theaote 
to  the  last  page.)  But  if  an  execvtor 
who  has,  in  any  way,  notioo  of  aa 
outstanding  bond,  or  other  specialty 
affecting  his  teatator's  aaaeta»  eon- 
lesses  a  judgment  in  an  action  brought 
for  a  simple  contract  debt,  ahonid 
judgment  be  afterwards  given  upunrt 
him  on  the  bond,  he  will  be  oUiged, 
however  inauffident  the  aMSls*  to 
satisfy  both  the  judgmenta ;  for,  to 
the  debt  on  simple  contract,  he  might 
have  pleaded  the  demand  of  a  higkcr 
nature.  An  executor  must  not,  by 
negligence  or  collusion,  defont  spe- 
cialty creditors  of  his  testator,  by 
confeasing  judgBsents  on  sin^ln 
tract  debts,  of  which  he  had 
(SIswyer  ▼.  Mmrrtr^  1  T.  R.  690; 
Jkariee  v.  Monikami^,  Fits-Gik.  77; 
Mriiion  v.  Baikmrti,  3  Lev.  115.) 
And  where  the  testator's  debt  was  a 
debt  upon  record,  or  estabhshod  by  a 
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6.  When  the  debts  are  all  discharged,  the  legacUg  claim  6.  Thepijm«ut 
the  next  regard  ;  which  are  to  be  paid  by  the  executor  so 


judgment  or  decree,  the  executor  will 
be  held  to  have  had  sufficient  con- 
structive notice  thereof  ,  and  it  wiU  be 
immaterial  whether  he  had  actual 
notice  or  not.  If  he  has  paid  any 
debts  of  inferior  degree,  he  will  be 
answerable  as  for  a  dewuiavii,  (Lit' 
iieton  ▼.  HiMiHi,  Cro.  Eliz.  793; 
Searle  t.  Lane^  2  Freem.  104 ;  S.  C, 
2  Vem.  37.) 

Since  the  statute  of  3  Will.  &  Mary, 
e.  14,  (which,  it  is  true,  has  been  re- 
pealed by  the  statute  of  1 1  Geo.  IV. 
and  1  Gul.  I V.  c.  47,  but  only  for  the 
purpose  of  consolidating  the  whole 
provisions  of  the  law,  on  this  head, 
into  one  act;)  simple  contract  debts 
are  let  tn  to  be  ^aid  pari  pauu  with 
debts  by  specialty,  when  a  testator 
has  Hmtted  lands  to  his  executors  or 
ftmstees,  in  trust  for  payment  of  his 
debts  generally.  (Kidney  t.  Cotctt- 
maker,  12  Ves.  154.)  But  this  rule 
seems  to  have  been  of  earlier  date 
than  the  statute.  (FotyU  east,  2 
Freem.  49;  Hickmm  ▼.  Witham,  ibid, 
e.  12,  in  Appendix  to  2nd  edit.  306.) 
And  it  is  now  settled,  that  a  charge 
for  payment  of  debts,  which  does  not 
break  the  descent  of  real  estate  to  the 
heir,  wiH  be  equitable  assets  for  the 
payment  of  all  creditors  alike.  (Skip' 
hardy,  Luiwidge,  8  Yes.  30;  Bailey 
T.  EkinM,  7  Ves.  323 ;  Clay  v.  William 
1  Bam.  &  Cress.  372 ;  2D.  & R.  546.) 

If,  therefore,  specialty  creditors 
sweep  away  the  whole  of  the  testator's 
personal  assets,  they  will  not  be  al- 
lowed to  participate  in  the  benefit  of 
the  devise,  until  the  creditors  by  sim- 
ple contract  have  received  so  much 
thereout  as  to  make  them  equal  and 
upon  the  level  with  the  creditors  by 
specialty,  in  respect  of  what  they 
received  out  of  the  personal  estate. 
(ffaelewood  v.  Pope,  3  P.  Wms.  323.) 
And  whenever  a  plaintiff  is  under  the 
necessity  of  applying  to  the  court  of 


Chancery  for  relief,  the  general  rule 
of  that  court  is,  to  do  equal  justice  to 
all  creditors,  without  any  distinction. 
(PhmJtett  V.  Peneon,  2  Atk.  293.) 
Thus,  the  equity  of  redemption  of  a 
mortgage  of  a  term  for  years,  has  been 
held  equitable  assets  ;  (Sir  Charlee 
Cox* 9  eate,  3  P.  Wms.  341 ;  Hertwell 
V.  Chitterft  Ambl.  308;  Newton  y, 
Bemet,  1  Br.  137 ;  Clay  v.  WURm,  I 
Bam.  &  Cress.  372  ;  2  D.  &  R.  546  ;) 
and  so,  perhaps,  would  an  equity  of 
redemption  of  a  mortgage  in  fee,  if 
mere  bond  creditors  contended  for 
priority  of  payment ;  (for  it  is  dear 
such  assets  could  only  be  got  at  by 
aid  of  equity ;)  but  it  has  been  de- 
cided, that  in  sueh  a  case,  judgment 
creditors  could  not  be  compelled  to 
come  in  pari  pauu  with  simple  con- 
tract creditors,  but  that,  as  the  judg- 
ment creditors  had  a  right  to  redeem, 
they  must  be  paid  in  the  first  instance, 
and  there  could  be  no  marshalling  as 
against  them.  (Sharpe  v.  Earl  qf 
Searbortmgh,  3  Ves.  542.) 

Since  this  note  was  first  published, 
the  statute  of  3  &  4  Gul.  IV.  c.  104, 
has  been  passed,  by  which  it  is  enacted, 
that  when  any  person  shall  die  seised 
of  or  entitled  to  freehold  or  copyhold 
estates,  which  he  has  not,  by  his  will, 
charged  with  or  devised  subject  to 
payment  of  his  debts,  the  same  shall 
be  assets  to  be  administered  in  courts 
of  equity  for  the  payment  of  all  the 
just  debts  of  such  person  ;  but  credi- 
tors by  specialty,  tn  Ufhich  the  heire 
are  bound,  are  to  be  entitled  to  pri- 
ority of  payment. 

The  personal  estate  of  a  testator  is 
the  primary  fund  for  payment  of  his 
debts  and  legacies  ;  and  it  will  not  be 
enough  for  the  personal  representative 
to  show  that  the  real  estate  is  charged 
therewith;  he  must  satisfactorily  show 
that  the  personal  estate  is  discharged : 
(Tbwer  r.  Lord  Rous,  18  Ves.  138  ; 
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far  as  his  asaeU  will  extend ;  but  ha  may  iM>t  give  himself 
the  preference  herein,  as'  in  the  case  of  debts  (;ip). 

A  legacy  is  a  bequest,  or  gift,  of  goods  and  chattels  by  tes- 
SSJtbe^propop-  ^^cnt ;  and  the  person  to  whom  it  was  given  is  styled  the 
tionabiy  abated,  legatee :  which  every  person  is  capable  of  being,  unless  por- 

(x)  2  Vem.  434 ;  2  P.  Wms.  25.   [2  Freem.  134  ;  2  Atk.  171.— Ed.] 


In  ease  of  defi- 
ciency of  assets, 


Booile  y.  BlundeU,  19  Yes.  548; 
Wat$im  T.  Brieiewood,  9  Ves.  454  ; 
Bamewall  t.  Lord  Cawdor,  3  Mad. 
456 :)  still,  where  such  an  intention 
is  plainly  made  out>  it  will  prevail : 
{Greene  v.  Greene,  4  Mad.  157;  Bur» 
ton  y.  Knowlten,  3  Yea.  108 :)  and 
parties  entitled,  by  descent  or  devise, 
to  real  estate,  cannot  claim  to  have 
the  incumbrance  thereon  dischai^ed 
out  of  their  ancestor's  or  devisor's 
personal  estate,  so  as  to  interfere  with 
specific,  or  even  with  general  legatees : 
{BUhop  v.  Sharpe,  2  Freem.  278; 
T^r/ring  v.  T^fpmff,  1  P.  Wms.  730 ; 
(yNeale  v.  Meade,  Ibid.  694 ;  Dame 
v.  Qardmer,  2  P.  Wms.  190 ;  Bider 
v.  Wager,  Ibid.  335  :)  and,  afiuriiorif 
they  could  not  maintain  such  a  daim, 
when  it  would  go  to  disappoint  credi- 
tors. {Lutkme  V.  Leigh,  Ca.  temp. 
Telh.  54  ;  Ooree  v.  Mttreh,2  Freem. 
113.)     . 

When  the  owner  of  an  estate  has, 
himself,  subjected  it  to  a  mortgage 
debt,  and  dies ;  his  personal  estate  is 
first  applicable  to  the  discharge  of  his 
oovenant  for  payment  of  that  debt : 
(Bobmeon  v.  Gee,  1  Yes.  sen.  252 :) 
and  the  case  would  be  the^same  even 
i|lthongh  the  mortgagor  had  entered 
into  no  such  personal  covenant,  pro- 
vided he  received  the  money.  (Kmg 
V.  King,  3  P.  Wms.  360 ;  Q^  v, 
Oopef  2  Salk«  449.)  The  mere  form 
of  devinng  a  n^ortgaged  estate,  eu^m 
Je^  to  the  ineumira^e  thereon,  (but 
without  expressly  exonerating  the 
otiier  funds  from  liability  in  respect 
thereof,)  will  not  affect  the  question 
as  to  the  application  of  assets  in  dis- 
charge of  the  debt ;  those  words  con- 


vey no  more  than  would  be  iopfied 
if  they  had  not  been  used.  {Serie  v. 
St.  Eiog,  2  P.  Wms,  386 ;  BooiU  v. 
Blundell,  19  Yes.  523.)  This  rale, 
however,  does  not  apply  where  the 
mortgage  debt  vras  not  contraeled 
by  the  testator,  and  whose  persoiial 
estate,  consequently,  was  never  aag- 
mented  by  the  borrowed  money ;  for 
such  a  construction  would  be  to  make 
the  personal  estate  of  one  nun  an- 
swerable for  the  debt  of  another. 
(Evelgn  v.  Evelyn,  2  P.  Wms.  664  ; 
Earl  ^f  TankerviUe  v.  Faweeii,  1 
Cox,  239 ;  Baeeei  v.  Perehml,  1  Cox, 
270 ;  Pareone  v.  freeman,  AmU.  115; 
JSoeddel  v.  Tweddei,  2  Br.  154.) 
But  any  one  may,  of  course,  so  act  as 
to  make  his  personal  assets  liable  tft 
the  discharge  of  debts  contracted  by 
another.  (  fVoode  v.  HwHHg/md^  a 
Yes.  152.) 

Though  a  court  of  equity  cannot 
prevent  a  creditor  from  coming  upon 
the  personal  estate  of  his  linrrasrd 
debtor,  in  respect  of  a  debt  which  night 
be  demanded  ont  of  his  real  csiiti ; 
still  the  other  creditors  will  ha:ve  sn 
equity  to  charge  the  real  estate  for  so 
much  as,  by  that  means,  is  taken  oat 
of  the  personal  estate.  (Otieheei$er  v« 
Xioni  Stan^ord^  2  Freem.  124 ;  Orirn 
V.  Goodwin^  Ibid.  265.)  AndifahiB 
has  been  filed  for  adminiatntian  of  the 
assets,  should  it  sppear  that  a  specialty 
creditor  has  been  paid  out  of  tiie  per- 
sonsl  estate,  it  is  not  necessary  to  fik 
another  bill  for  the  purpose  of  asar- 
shalling  the  assets;  but  the  court  wiD, 
ifithout  being  called  on,  give  the  re- 
quisite directions.  {GMe  v,  Amgiier, 
12  Yes.  416.) 
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ticularly  disabled  by  the  common  law  or  statutes,  as  traitors^ 
papists (59),  and  some  others.  This  bequest  transfers  an 
inchoate  property  to  the  legatee ;  but  the  legacy  is  not  per- 
fect without  the  assent  of  the  executor :  for,  if  I  have  a  ge^ 
nerfd  oi  pecuniary  legacy  of  lOOZ.,  or  a  specific  one  of  a  piece 
of  plate,  I  cannot  in  either  case  take  it  without  the  consent 
of  the  executor  (y).  For  in  him  all  the  chattels  are  vested 
(60) ;  and  it  is  his  business  first  of  all  to  see  whether  there 
is  a  sufficient  fund  left  to  pay  the  debts  of  the  testator :  the 
rule  of  equity  being,  that  a  man  must  be  just,  before  he  is 
permitted  to  be  generous  ;  or,  as  Bracton  expresses  the  sense 
of  our  ancient  law  (z),  "  de  bonis  defuncti  prima  deducenda 
**  sunt  ea  qua  sunt  necessitatis^  et  postea  qwB  sunt  utilitatis, 
**  et  ultimo  qu(B  sunt  voluntatis.'*  And  in  case  of  a  deficiency 
of  assets,  all  the  general  legacies  must  abate  proportionably, 
in  order  to  pay  the  debts ;  •but  a  specific  legacy  (of  a  piece  [  *  513  ] 
of  plate,  a  horse,  or  the  like)  is  not  to  abate  at  all,  or  allow 

(y)  Co.  litt.  Ill ;  Aleyn.  39.  (z)  L.  2,  c.  26. 


(59)  This  ground  of  disability  no  Atk.  598 ;)  a  court  of  equity,  indeed, 
longer  disgraces  the  ttatitte  book.  will  compel  the  executor  to  deliTer  the 

(60)  It  has  been  much  questioned,  specific  articles  devised ;  (Nbrthey  t. 
whether  it  was  not  the  intention  of  the  Ncrthey^  2  Atk.  77 ;)  but,  as  a  general 
legislature,  that  a  specific  devise  of  rule,  no  action  at  law  can  be  main-- 
stock  in  the  public  funds  should  be  tained  for  a  legacy,  {Deeka  t.  Struttf 
considered  in  the  nature  of  a  parlia-  5  T.  R.  692,)  or  for  a  distributive 
mentary  appointment,  and  not  want  share  under  an  intestacy,  (/onet  v. 
the  assent  of  the  executor ;  {Peanon  Tanner,  7  Bam.  &  Cress.  544 ;  1  Man. 
V.  Tke  Btmk  qf  Enfflaud,  2  Cox,  179;)  &  Ry.  424.)  It  was  held,  however, 
liMiugh  a  different  practical  construe-  in  i>oe  v.  Gny,  (3  East,  1 23,)  to  be  dear, 
tionhaa  been  put  on  the  statute  create  from  aU  the  authorities,  that  the  in- 
ing  government  annuities ;  (Btmk  qf  terest  in  any  specific  thing  bequeathed 
Bmglmud  v.  Xtom,  15  Ves.  578;)  and  vests,  at  law,  in  the  legatee,  upon  the 
it  must  now  be  taken  to  be  the  law,  assent  of  the  executor ;  and,  therefore, 
tiiat  stock,  like  all  other  personal  that,  whenever  an  executor  has  given 
property,  is  assets  in  the  hands  of  the  assent  (expressly,  and  not  merely  by 
executor.  The  consequence  neoes-  implication,)  to  a  specific  legacy, 
•scily  follows,  that  it  must  vest  in  the  should  he  subsequently  withhold  it, 
executor,  and,  till  he  assents,  the  the  legatee  may  maintain  an  action  at 
Iqjatee  has  no  right  to  the  legacy,  law  for  the  recovery  of  the  interest  ao 
{FrmMin  v.  The  Bank  i^  England,  1  vested  in  him.  If  a  defidency  of  aa« 
Russ.  597 ;  ^fikqfEnffUmdy.Mqffai,  sets  to  pay  creditors  were  aUberwardi 
3  Br.  262.)  to    appear,  the  court  of  Chancery 

The  assent  of  the  executor  is  equally  would  have  power  to  interfore,  and 

necessary  whether  a  legacy  be  specific  make  the  kgatee  refund,  in  the  pro<« 

or   merely  pecuniary ;   (Fianden  v.  portion  required. 
Clarke,  3  Atk.  510 ;  A^ey  v.  Miller, 2 
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any  thing  by  way  of  abatement,  unless  there  be  not  sufficient 
without  it  (a)  (61 ).    Upon  the  same  principle,  if  the  legatees 

(a)  2Vcm.  111. 


(61)  A  specific  legacjr  is  an  loiaic- 
diate  gift  of  any  fond  bequeathed, 
with  all  its  produce ;  and  is  therefore 
an  exception  to  the  general  rule,  that 
a  legacy  does  not  carry  interest  tiU 
the  end  of  a  year  after  the  testator's 
death:  (Raven  t.  Waiie,  1  Swanst. 
557;  Barrinffion  ▼.  TVUtam,  6  Ves. 
349:)  and,  though  the  payment  of  a 
principal  fond,  bequeathed  to  an  in- 
fant, may  depend  on  his  attaining  his 
minority;  yet,  the  interest  accrued 
from  the  death  of  the  testator,  may 
belong  to  the  legatee,  notwithstanding 
he  does  not  live  to  take  any  thing  in 
the  principal.  (Deane  v.  7Vt/,'9  Ves. 
153.) 

The  criterion  of  a  specific  legacy  is, 
that  it  is  liable  to  ademption ;  thai 
when  the  thing  bequeathed  is  once 
gone,  in  the  testator's  lifetime,  it  is 
absoluteiy  lost  to  the  legatee.  (Pmroi 
T.  WonfiM,  1  Jac.  &  Walk.  601.) 
When,  therefore,  a  testator  has  be- 
queathed a  legacy  of  certain  stock  in 
the  public  funds,  or  of  a  particular 
debt,  so  described  as  to  reader  the  be- 
quest, in  either  case,  specific ;  if  that 
stock  should  be  afterwanls  sold  out 
by  the  testator,  or  if  that  debt  shooldy 
in  his  liliBtimc,  be  paid  or  eanodled, 
the  legacy  would  be  adeesMd.  (Ask* 
brnmer  t.  APGinre,  2  Br.  109.)  And 
it  appears  that  there  is  no  distinction 
between  a  Toluntaiy  and  a  compulsory 
payment  to  the  testator,  as  to  the 
question  of  ademption,  (/ihmv  t. 
/eJbMDn,  4  Yes.  574.)  The  idea  of 
proceeding  on  tiie  mdmu»  adimemdi, 
(though  supported  by  plausible  rea- 
soning,) was  found  to  introduce  a  de- 
gree of  conftision  into  the  deoisiotts  on 
the  subject,  and  to  afford  no  precise 
rule.  (SitmUy  v.  Potior,  2  Cox,  182; 
Hmmphreyt  t.  Hmmpkr^i^,  2  Cox, 
185.)     It  seems,  thereforr,  now  esta- 


that,  whcnefer  the  testator 
has  himself  reoeiTed,  or  otherwise 
disposed  of,  the  subject  of  gift,  the 
principle  of  ademption  is,  that  the 
thing  given  no  longer  exists;  and  if, 
after  a  particular  debt  giren  by  will 
had  been  received  by  the  testator,  it 
could  be  demanded  by  the  legatee, 
that  would  be  converting  it  into  a  pe- 
cuniary, instead  of  a  specific  legacy. 
(fVyer  T.  aferris,  9  Yes.  3fi3 ;  Barivr 
T.  JZayncr,  5  Mad.  217.)  Where, 
indeed,  the  identical  coiyus  is  not 
given;  (Selwood  v.  MUdmmy,  3  Yes. 
310;)  where  the  legacy  is  not  specific, 
but  what  is  termed  in  the  civil  law 
a  demonstrative  legacy — that  is,  a 
general  pecuniary  legacy,  vnth  a 
particular  security  pointed  out  as  a 
convenient  mode  of  payment;  there, 
although  such  security  asay  be  called 
in,  or  fhil,  the  legacy  will  not  be 
adeemed:  {OmUitmmeT.AdJeHef,l5 
Yes.  389;  IXkiey  ▼.  Perry,  7  Yes. 
529;  JTtriy  v.  Poiier,  4  Ycu.  751; 
Le  Griee  v.  Fhtek,  3  Meriv.  52 ;  Jbw- 
IfTT.  irilfouyMy,2Sim.&Stn.358:) 
but,  when  it  is  onee  settled  that  a  le- 
gacy is  specific,  tiie  only  salb  andclesr 
way,  it  hss  been  judicially  said,  is  to 
adhere  to  tiie  plain  rule— that  there  is 
an  end  of  a  specific  gift,  if  the  spedfie 
thing  do  not  exist  at  the  testator's 
death.  {Barker  t.  Jlsyncr,  5  Mad. 
217;  8.  C.  on  a|^ieal,  2  Ruaa.  125.) 

Courts  of  equity  sre  always  i 
to  hold  a  legacy  to  be  pecuniafy, 
than  spedfie,  wherethe  intentioBof  Ike 
testator  is  at  aUdoubtftd.  (GftamarM 
▼.  Beeek,  4  Yes.  566;  Jimes  t.  JMn- 
son,  ibid.  573;  Kirky  t.  Poiter,  ibid. 
752;  Sibiey  v.  Perry,  7  Yes.  529; 
ITelelffr  t.  HtOe,  8  Yes.  413.) 

The  greater  part  of  this  note  is  ex- 
tracted  from  1  Hovenden  s  Svppl.  to 
Yes.  jnn.  Reports,  312. 
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had  been  paid  their  legacies,  they  are  afterwards  bound  to 
refund  a  rateable  part,  in  case  debts  come  in,  more  than  suffi* 
cient  to  exhaust  the  residuum  after  the  legacies  paid  (ft).  And 
this  law  is  as  old  as  Bracton  and  Fleta ;  who  tell  us  (o),  **  si 
phtra  $iiU  debita,  vel  plus  legatum  fueritf  ad  qu4B  catalla 

defuncti  non  sufficiant,  Jiat  ubique  defalcaiioy  excepto  regis 
pritnlegio.'* 

If  the  legatee  dies  before  the  testator,  the  legacy  is  a  lost  if  the  legate 
or  lapsed  legacy,  and  shall  sink  into  the  residuum.     And  if  u^tator.theu. 
a  contingent  legacy  be  left  to  any  one,  as  when  he  attains,  ^^^Sltoim 
or  if  he  attains,  the  age  of  twenty-one,  and  he  dies  before  Sua^esuteT^' 
that  time,  it  is  a  lapsed  legacy  (d)  (62).     But  a  legacy  to 
one,  to  be  paid  when  he  attains  the  age  of  twenty-one  years, 
is  a  vested  legacy ;  an  interest  which  commences  in  priBsenti, 
although  it  be  solvendttm  infuturo:  and  if  the  legatee  dies 

(b)  2  Tern.  205.  (c)  Bract.  1.  2,  c.  26 ;  Flet.  1.  2,  c.  57,  1. 11. 

(<0  Dyer,  59;  1  Eq.  Cas.  Abr.  295. 


(62)  A  legacy  may  be  so  giyeD,  aa 
that  the  legatee  shall  be  entitled  to  the 
Interest  or  produce  thereof,  from  the 
time  of  the  testator's  death  to  bis  own, 
althovgh  such  legatee  may  not  Uve 
long  enough  to  entitle  himself  to  the 
principal.  {Deane  ▼.  Te$it  9  Ves.  153, 
as  dted  in  the  last  note.) 

Bnt  where  a  bequest  is  made  to  a 
legatee,  "  at  his  age  of  twenty-one," 
or  any  other  specified  age  ;  or,  '*  if  he 
attain  such  age  ;"  this  is  such  a  de* 
scription  of  the  person  who  is  to  take, 
that  if  the  legatee  do  not  sustain 
the  eharacter  at  that  time,  the  legacy 
will  fidl :  the  time  when  it  is  to  be  paid 
is  attached  to  the  legaey  itself,  and 
the  condition  precedent  prevents  the 
legacy  from  vesting.  (Panotu  t. 
Pwrmmif  5  Ves.  582;  Saiuiuty  ▼. 
Rttid,  12  Ves.  78 ;  Brrmffion  ▼.  OU^" 
MM,  Ibid.  24.)  But  if  the  legacy  be 
to  an  inftnt,  **pa^able  at  twenty*one," 
the  legaey  is  held  to  be  Tested ;  the 
description  of  the  legatee  is  satisfied, 
and  the  other  partof  the  directioB  re« 
fers  to  the  payment  only.  This  dis^ 
tinetioa  (as  stated  in  the  text)  is  bor- 
rowed from  the  civil  law,  bnt  is  ad(^- 


ted  as  to  personal  legacies  only,  not  as 
to  bequests  charged  upon  real  estate  ; 
and  it  has  been  spoken  of,  in  many 
cases,  as  a  rule  neither  to  be  extended 
nor  approved.  (Dmomn  v.  KiBettf  1 
Br.  123 ;  Duke  qf  Ckandoe  v.  7a/»ef , 

2  P.  Wms.  613 ;  MaektU  v.  WhUer, 

3  Ves.  543 ;  jBM^cr  V.  Ifacivll ;  5  Ves. 
509 ;  /tauon  V.  Grakmm,  6  Ves.  245.) 
If  real  estate,  either  copyhold  or  free* 
hold,  be  devised  to  an  infant  and  his 
heirs,  '*when  and  so  soon  as*'  he 
should  attain  a  certain  age;  these 
words,  it  has  been  decided,  only  de- 
note the  time  when  the  beneficial  in- 
terest is  to  take  effect  in  possession ; 
but  the  interest  vests  immediately  up* 
on  the  testator's  decease ;  and  shoidd 
the  devisee  die  before  he  attains  the 
specified  age,  the  estate  will  descend 
to  his  heir-at-law.  It  would  be  a  dif- 
ferent thing  if  the  devise  were  to  the 
infant  '*  if  he  attained  a  certain  age," 
those  words  would  create  a  condition 
precedent,  and  no  interest  woidd  vest 
in  him  unless  he  attained  that  age. 
{Dot  V.  £m,  3  T.  R.  42 ;  Bvratim'i 
c««e,  3  Rep.  21.) 
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before  that  age,  his  representatives  shall  reeeive  it  oat  of  the 
testator's  personal  estate,  at  the  same  time  that  it  woald 
have  become  payable,  in  case  the  legatee  had  liyed  (63). 
This  distinction  is  borrowed  from  the  civil  law  (e);  and  its 
adoption  in  our  coarts  is  not  so  mach  owing  to  its  intriiistc 
equity,  as  to  its  having  been  before  adopted  by  die  ecclesi- 
astical courts.  For,  since  the  chancery  has  a  concurrent 
jurisdiction  with  them,  in  regard  to  the  recovery  of  legacies, 
it  was  reasonable  that  there  should  be  a  conformity  in  their 
determinations ;  and  that  the  subject  should  have  the  same 
measure  of  justice  in  whatever  court  he  sued  {f).  But,  if 
such  legacies  be  charged  upon  a  real  estate,  in  both  cases 
they  shall  lapse  for  the  benefit  of  the  heir  (g) ;  for,  with 
regard  to  devises  affecting  lands,  the  ecclesiastical  court 
hath  no  concurrent  jurisdiction  (64).     And,  in  case  of  a 


(0  Pf.  35,  1,1  &2. 


(/)  X  Equ.  Cas.  Abr.  295. 
{g)2  P.Wmf.  601. 


(63)  But  it  leems,  if  the  tcstitor*! 
personal  repmentttives  wen  to  be 
•ocoBBtable  for  intentt,  aad  tbe  deley 
ef  peyment,  m  to  the  principel,  mft 
only  directed  wiUi  reference  to  the 
miiiority  of  the  legatee,  hii  e«ee«tor 
or  edminifltrator  may  cUdm  the  legecy 
forthwith,  provided  a  year  hai  rlapeed 
nnce  the  death  of  the  origiiial  teata 
tor.  {CriektU  ▼.  Dolky,  3  Yes.  13 1 
CUibnry  v.  Lmt^^mt  2  Freenu  25 ; 
AsMi^fm*  Ibid.  64  ;  Ajwnym.  2  Vem. 
199;  Great  ▼.  Ptgot^  1  Bn  105 ;  #bii- 
fiereev  ▼.  Fomi/treaUf  1  Vei.  sen.  119.) 
But  a  small  yearly  sum  directed  to  be 
paid  for  the  maintenance  of  the  infant 
legatee,  wiU  not  be  deemed  equiva* 
lant,  for  the  purpose  of  Testing  a 
legacy*  to  a  direction  that  inteiest 
should  be  paid  on  the  lc^;acy.  (Cft«r/«r 
V,  PaimUr^  2  P.  Wms.  336  ;  Aaasen 
T.  Grakam,  6  Yes.  249  i  JUdm  t. 
Smitk,  AmbL  588.)  If  a  bequest, 
however,  be  made  to  an  infant,  **  at 
his  age  of  twenty-one  years,  and  if  ha 
die  before  that  age,  then  over  to  ano* 
thcr  ;**  in  such  case,  the  legatee  over 
does  not  claim  under  the  infant,  but 


the  bequest  over  to  him  is  ■  dieiMB 
snbetantive  bequest,  and  is  to  be  paid 
on  the  death  of  the  inftmit 
twenty^one.  {Lmmd^  ▼•  WU 
2  P.  Wms.  48^;  GHcAe#/v.  IMiy. 3 
Yes.  16.) 

(64)  Where  legacies  are  6kuged 
uponksd,  orthegiftatatt-ecfaMSer 
ttie  TtuU^f  Ike  trusts  SMst  we  cuivtss 
into  executioB  with  analogy  to  the 
common  law.  {Seoit  v.  f)flt^f  t 
Dick.  719;  Lom^  v.  KuAtiU,  2  Sim. 
and  Stn.  1S3.)  And  the  gcnsnl  nk 
of  oomnum  law  is,  that  legsuae,  er 
portions,  charged  on  lands,  do  not 
vest  till  the  time  of  payment  comes. 
(flcTMy  V.  AMtom,  1  Atk.  378,  S7f ; 
8,  a  Wilks,  91 ;  O^rrm 
ls«r,  2  Cos,  248.)  But 
may  make  a  legacy  vested  mad 
missiWe,  though  charged  en  a  nal  ea* 
tate,  and  payaUe  at  a  Intae 
provided  he  distinoUy 
self  to  that  effect,  or  the 
thewiUaffordaaplain  impiicaftionthBl 
anoh  was  his  intentimt.  (Hafgnt«*s 
note  to  Co.  Utt.  237.)  In  oomna  to 
a  just  eoneluvott  aa  to  thia  matter,  it 
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vested  legacy,  due  immedifttelyy  and  charged  o»  land  or 

money  in  the  funds,  which  yield  an  immediate  profit,  ^in«    [  *  514  ] 

terest  shall  be  payable  thereon  from  the  testator's  death  (66) ; 

but  if  chained  only  on  the  personal  estate,  ivhich  cannot  be 

immediately  got  in,  it  shall  carry  interest  only  from  the  end 

of  the  year  after  the  death  of  the  testator  (A)  (66). 

(h)  2  P.  Wins.  26,  27. 


hat  b«en  often  said,  it  ought  to  be  ei- 
mmined  whether  the  testator  has  di- 
rected payment  to  be  postponed,  from 
a  eOBsideratiou  of  circnmstances 
merely  personal  as  to  the  legatee,  or 
with  reference  to  the  condition  of  the 
estate  to  be  charged,  and  the  interests 
of  others  therein.  When  the  direc- 
tion, that  the  charge  shall  not  be 
raised  till  a  fbtnre  day,  refers  to  the 
circnmstances  of  the  person  to  take 
(as,  for  instance,  if  the  charge  be  in- 
tended for  a  portion),  there  the  con- 
atniction  has  been,  that  the  gift  is  so 
connected  with  the  purpow  for  which 
it  was  given,  thai  if  snch  purpose  fail, 
the  land  ought  not  to  be  charged :  but 
it  has  been  as  repeatedly  said,  a  legacy 
vests  immediately  in  interest,  though 
itbe  charged  on  lands,  if  the  time  of 
payment  appears  to  have  been  post- 
poned only  out  of  regard  to  the  eir- 
cnmstances  of  the  estate.  {Lowther 
V.  Omiion,  2  Atk.  128 ;  Doirmn  ▼. 
KMkt,  1  Br.  123 ;  Godwin  ▼.  Munday, 
Ibid.  194 ;  Bmithyr.  Partridge,  Ambl. 
267;  Sk^rmtm  t.  CoUint,  3  Atk. 
320.) 

(66)  The  old  authorities  are  in  con- 
formity with  the  text,  and  hold,  timt, 
where  a  fund,  of  whatever  nature,  upon 
which  a  testator  has  charged  legacies, 
is  carrying  interest,  there,  interest 
shali  be  payable  upon  the  legacies, 
fiQin  the  time  of  the  testator's  death. 
But  that  is  exploded  now  by  every 
day's  practice.  Though  a  testator  may 
hAve  left  no  other  property  than 
money  in  the  funds,  interest  upon  the 
peonniary  legacies  he  has  charged 
thereon  is  new  never  given  till  the 


end  of  a  year  after  his  death.  (O'iAmii 
V.  Boii,  7  Ves.  97.)    The  rule  is  dif. 
ferent  with  respect  to  legacies  charged 
on  land.  Whether  the  reason  assigned 
for  this  distinction,  in  the  text,  and  in 
Masttett  V.  WettenhaU,  (1  P.  Wms. 
25,)  be  the  true  one,  has  been  doubt- 
ed :  a  fund,  consisting  of  personalty, 
may  be"  yielding  immediate  profits,*' 
as  well  as  lands,  but,  it  is  obvious 
that  the  reason  of  the  rule  as  to  the 
commencement  of  interest  upon  le- 
gacies given  out  of  personal  estate, 
which  is  a  rule  adopted  merely  for 
convenience,  (Gartkthore  v.  Ckaiie, 
10  Ves.  13 ;    Wood  v.  Penoyri,   13 
Ves.  333,)  cannot  apply  to  the  case  of 
legacies  not  dependent  on  the  getting 
in  of  the  personal  estate,  and  charged 
upon  lands  only;  in  such  case,  in- 
terest,  it  has  been  said,    must  Im 
chargeable  from  the  death  of  the  tes- 
tator, or  not  at  aU.  (Pearson  v.  Pear- 
ton,  1  Sch.  &  Lef.  11 ;  Spurtoay  v. 
Glyn,  9  Ves.  486 ;  Shirt  v.  Wettby, 
16  Ves.  396.) 

(66)  As  a  legacy,  for  the  payment 
of  which  no  other  period  is  assigned 
by  the  will,  (Anonym,  2  Freem.  207,) 
is  not  due  till  the  end  of  a  year  after 
the  testator's  death ;  (Searle  v.  Green- 
bank,  3  Atk.  716;)  and  as  interest  call 
only  be  claimed  for  non-payment  of  a 
demand  actually  due ;  it  is  an  undis- 
puted genera]  rule,  that  although  a 
legacy  vests  (where  no  special  inten- 
tion to  the  contrary  appears)  at  the 
testator's  death,  (GarthshoreT.CkaHe, 
10  Ves.  13,)  it  does  not  begin  to  carry 
interest  till  a  year  afterwards,  unless 
it  be  charged  solely  on  lands.  (See  the 
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Besides  these  formal  legacies,  contained  in  a  man's  wilt 
and  testament,  there  is  also  permitted  another  death-bed 


last  note.)     That  general  rule,  how- 
erer,  hai  exoeptiona :  ( Jteven  ▼.  Waiie, 

1  Swanat.  557 ;  Bedford  ▼.  Tobm,  1 
Ves.  sen.  310 :)  a  specific  bequest  of  a 
eorpuM  passes  an  immediate  gift  of  the 
fiind,  with  all  its  prodncci  from  the 
death  of  the  testator.  {JIRrhy  v.Potter^ 
4  Ves*  751;  BarrimgUm  v.  TVia^raNt, 
6Ve8.  349.)  Another  exception  arises 
when  a  legacy  ia  given  to  an  infant  by 
a  parent,  or  by  a  bene£ictor  who  haa 
put  himself  m  loco  pamUits  in  soch 
case,  the  necessary  support  of  the  in- 
fant may  require  immediate  payment 
of  interest.  (Lowndtt  v.  Lownd§9t  15 
Ves.  304 ;  Ifeaik  t.  Perry,  3  Atk.  102; 
liitehell  V.  Bower,  3  Ves.  287.)  It 
muat,  howeTcr,  be  observed,  thia  latter 
exception  operates  only  when  the  child 
ia  otherwise  unprovided  for:  when  a 
father  gives  a  legacy  to  a  child,  it 
will  carry  interest  from  the  death  of 
the  testator,  as  a  maintenance  for  the 
child,  where  no  other  fund  ia  appttca- 
ble  for  such  maintenance ;  (Gsrew  v. 
^ir«o,lCox,244;  Hartfejfr.Smr^, 

2  P.  Wma.  22;)  but  where  other 
means  of  si^»port  are  provided  for  the 
child,  then  ttud  legacy  will  not  carry 
interest  from  an  earlier  period  than  it 
would  in  the  oaae  of  a  bequest  to  a 
perfect  stcanger.  {Wpmek  v.  Wynekf 
1  Cox,  435  ;  BUU  v.  BUi»t  1  Sch.  & 
Lef:  5;  jyrrel  v.  I^rrei,  4  Ves. 5.) 
And  the  general  rule  as  to  non-pay- 
ment of  interest  upon  a  legacy,  before 
such  legacy  becomes  due,  muat  not 
be  broken  in  upon  by  an  exception  in 
favour  of  an  adtUt  legatee,  however 
nearly  related  to  the  testator;  (Rowh 
V.  Waite,  1  Swanat.  588 ;)  nor,  as  il- 
legitimate  children  are  no  more,  in 
legal  contemplation,  than  strangers, 
(Lo¥mdo$  V.  LowndM,  15  Ves.  304,) 
will  interest  be  allowed,  by  way  of 
maintenance  for  such  legatees ;  {Perry 
V.  Whitehead,  6  Ves.  547 ;)  unless  it 
can  be  satisfactorily  collected  from 


ti&e  will,  that  the  teatator  intended 
to  give  interett.    (BeeJ^ferd  ▼.  IWoi, 
1  Ves.  sen.  310 ;    BUie  v.  BOie,  I 
Sch.  &  Lef.  6  ;  Newmem  v.  Baieeom, 
3  Swanat.  690.)     Even  in  the  case  of 
a  grandchild,  an  executor  must  not 
take  upon  himself  to  pay  interest  upon 
a  legacy  by  way  of  nudnleiianoe,  whea 
tiiat  is  not  expressly  provided  by  the 
will;  for,  though  a  court  of  equity  wiB 
atroggle  in  £ftvour  of  the  grandchild, 
{Cricieitr.  Dolhy,  3  Yeo.lZ;  CMk 
V.  BiaeHmm,  9  Vea.  470,)  yet,  it 
aeema,  there  must  be  something 
than  the  mere  gift  of  a  legacy, 
thing  indicating  that  the  teatator  p«t 
himself  m  ioeo  jporflnHt,  to  justify  a 
court  in  decreeing  interest  for  a  grani* 
duld'a  maintenance.  {Perry  ▼.  WkiU' 
head,  6  Ves.  547 ;  Rmeime  v.  OoU^ 
inv,5  Vea. 443 ;  SiU  v.  BiU,  3 Vca^ 
&  Bea*  186.)     But,  of  ooiirae,  cvca 
when  a  legacy  to  a  graadehild  wiD 
never  become  dnc  unkas  he  attains 
his  nu|)ority,  still,  maintenance  saay 
be  allowed  for  his  support  duing  his 
infancy,  provided  the  partiea  to  whaai 
the  legacy  is  g^ven  over  in  ease  of  the 
in£uit's  death,  are  competent,  and 
willing,  to  oenaent.     {CntfmditA  v. 
Mercer,  6  Ves.  195,  ia  note.)    Under 
any  other  dreoBstunoaa,  wImd  a  k« 
gacy  to  infants  is  not  given  absolutely, 
and  in  all  events,  but  is  either  not  la 
vest  till  a  given  period,  or  is  sobject 
to  being  devested  by  certain  contin- 
gencies, upon  the  occurrence  of  whieh 
it  is  given  over ;  (jBrrti^lsn  v.  Clli^ 
fMsa,  12  Ves.  25;)  if  the  wofds  of  the 
will  do  not  authorise  the  appBcatioB 
of  interest  to  the  maintenance  of  the 
infant  legatees,  a  court  of  equity  never 
goes  further  than  to  aay  that,  if  it  caa 
collect  before  it  aU  the  individaali 
who  may  be  entitled  to  the  fnnd,  so  as 
to  make  each   a  compcnaatioB  for 
taking  from  him  part,  it  will  grant  an 
allowance  for  maintenanee ;  (firmfv. 
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disposition  of  property ;  which  is  called  a  donation  causa 
mortis.  And  that  is,  when  a  person  in  hia  last  sickness, 
apprehending  his  dissolution  near,  delivers  or  caases  to  be 
delivered  to  another  the  possession  of  any  personal  goods, 
(under  which  have  been  included  bonds,  and  bills  drawn 
by  the  deceased  upon  his  banker,)  to  keep  in  case  of  his 
decease.  This  gift,  if  the  donor  dies,  needs  not  the  assent 
of  his  executor :  yet  it  shall  not  prevail  against  creditors ; 
and  is  accompanied  with  this  implied  trust,  that,  if  the  donor 
lives,  the  property  thereof  shall  revert  to  himself,  being  only 
given  in  contemplation  of  death,  or  mortis  causa  (i)  (67). 

(i)  Free.  Chanc.  269  ;  1  P.  Wms.  406,  441  ;  3  P.  Wms.  357. 
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Barl&w,  14  Ves.  203 ;  ManhaU  ▼. 
Holkwmf^  2SwaD8t.  436;  Ex  parte 
Whiieketid,  2  Yoirage  &  Jerr.  249,) 
or,  where  there  is  no  gift  over,  and  all 
the  children  of  a  family  are  to  take 
equally,  there,  although  other  chil- 
dren may  possibly  come  tii  esse  after 
the  order  made,  yet,  aU  the  children, 
bom  or  to  be  bom,  wiU  be  held  to 
have  a  common  interest ;  and  there- 
fore, the  interest  of  the  ftmd,  as  fer 
as  it  may  be  requisite,  will  be  appli- 
cable for  maintenance.  {Fmmum  t. 
Ortm,  10ye8.48$  OreempeOr.  Green^ 
urntt,  5  Yes.  199  ;  Srrat  ▼.  Barkno, 
14  Yes.  204 ;  Haley  ▼.  BmmUter,  4 
Mad.  280.)  But,  if  the  wiU  contain 
emeeeeeive  Umitatiomt,  under  which 
persons  of  another  family,  and  not  in 
being,  may  become  entitled ;  it  is  not 
sufficient  that  all  parties,  presnmp- 
tivdy  entitled,  then  living,  are  before 
the  court;  for  none  of  the  Hving  may 
be  the  parties  who,  eventually,  may 
become  entitled  to  the  property.  In 
such  a  case,  an  order  for  interest  by 
way  of  maintenance  might  be,  in 
eifoct,  to  give  to  one  person  the  pro- 
perty of  another.  {ManhaU  v.  HoUo- 
way^  2  Swanst.43fi;  ex  parte  Kebbley 
1 1  Yes.  606.) 

No  exception  is  to  be  made,  in  favour 
of  the  testator's  wife,  to  the  general 
rule  that,  a  pecuniary  legacy  does  not 


bear  interest  before  the  time  when  the 
principal  ought  to  be  paid,  unless  a 
distinct  intention  to  give  interest  from 
an  earlier  period  can  be  fairly  col- 
lected from  the  words  of  the  testa- 
tor's will.  {Stent  V.  RobinaoHy  12 
Yes.  461;  Lowndeey.  Lowndetf  15 
Yes.  304 ;  RaveH  v.  Watte,  1  Swanst. 
559.) 

Great  part  cf  this  note  is  extracted 
from  1  Hovenden's  Suppl.  to  Yes. 
jun.  Rep.  144,  145. 

{67)  A  donatio  mortie  eaued  has 
many  of  the  properties  of  a  legacy ;  it 
is  liable  to  debts,  and  is  dependent  on 
survivorship.  {Tate  v.  Hilbert,  2  Yes. 
jun.  120 ;  Jonee  v.  Selby,  Prec.  in  Cha. 
303;  illt//^v.llt//er,  3  P.  Wms.  357.) 
It  is  not  a  present  absolute  gift,  vest- 
ing immediately,  but  a  revocable  and 
conditional  one,  of  which  the  enjoy- 
ment is  postponed,  till  after  the  giver's 
death.  {Walter  v.  Hodge,  2  Swanst. 
98.)  On  the  other  hand,  though  li- 
able to  be  defeazanced,  it  must,  sub- 
ject to  such  power  of  revocation,  be  a 
complete  gift  inter  vivoe,  and  there- 
fbre  requires  no  probate;  {Ward  v. 
TSimer,  2  Yes.  sen.  435 ;  Athton  v. 
Datteon,  Sel.  Ca.  in  Cha.  14;)  though 
a  question  has  been  made  whether,  as 
such  a  gift  is  only  to  take  effect  in  case 
of  the  donor's  death,  it  ought  not  to  be 
held  80  far  testamentary  as  to  be  li- 
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This  method  of  donation  might  have  subsisted  in  a  state  of 
nature,  being  always  accompanied  with  delivery  of  actual 


aUe  to  legacy  duty.     (Woodbridj^e  t. 
S^oonert  3  Bam.  &  Aid.  236.) 

A  dtmatiomortii  oavt^plainly  differs 
from  a  legacy  in  thii  particiilBr, — ^tfae 
subject  of  gift  must  in  the  former  case 
be  deliTered  by  tkedonon  in  the  latter 
case,  by  ki»  repre9emtative.  {Waiter ▼. 
Hodffe,  2  Swanst.  98.)  So,  the  dis- 
tinction between  a  nuncapative  will, 
and  a  donatio  mortit  c€m»d  is,  that  tiie 
bounty  given  in  the  first-named  mode 
is  to  be  received  from  the  executor; 
bnt  in  the  Utter  case  may  be  held 
against  him,  and  requires  no  assent  on 
his  part,  the  delivery  having  been 
completed  bythe  donor  himself.  (Diif- 
JUld  V.  Blw€9,  1  Sim.  &  Stn.  244; 
Ward  V.  Tamer,  2  Yes.  sen.  443.) 
Hie  greater  number  of  cases  upon  this 
subject  have  turned  on  the  question  of 
actual  tradition  of  the  gift;  the  general 
rule,  according  to  which  delivery  is 
necessary,  is  never  now  disputed;  but 
whether  such  delivery  has,  or  has  not, 
been  legally  completed,  or  whether 
the  nature  of  the  gift  constitutes  an 
exception,  exempting  it  from  the  ge- 
neralrule,  are  points  which  still,  not  nn- 
ftequently,  present  debateable  ground. 
{Tate  V.  Hilbert,  2  Yes.  jun.  120 ; 
Lammm  v.  Zknoson,  1  P.  Wms.  441.) 
Where  actual  tradition  is  impracti- 
cable, if  the  donor  proceed  as  far  as 
the  nature  of  the  subject  admits  to- 
wards a  transfer  of  the  possession, 
effect  may  be  given  to  his  intended 
bouoty;  thus,  a  ship  at  sea  has  been 
held  to  be  virtually  delivered  by  • 
delivery  of  the  bill  of  sale  thereof,  de- 
feasible on  the  donor's  recovery ;  and 
delivery  of  the  key  of  a  warehouse,  or 
of  a  trunk,  has  been  determined  to  be 
a  sufficient  delivery  of  the  goods  in 
such  warehouse,  and  of  the  contents 
of  the  trunk ;  for,  in  these  instances, 
the  bill  of  sale  and  the  keys  were  not 
considered  as  mere  symbols,  but  as 


the  means  of  obtaining  possessloii  of 
the  property.     {Brown  t.  IFiffiitf, 
cited  in  2  Yes.  sen.  434;  Joms  v. 
Selby,  as  cited  Ibid.  p.  441.)  A  mere 
symbolical  delivery,  however,  will  not 
be  sufficient ;  therefore,  fliere  can  be 
no  daaatio  anarUe  eamad  of  a  sii^k 
contract  debt;  {Gardur  v.  Parker^  3 
Mad.  185;)  though  there  may  of  a 
bond;  {Sneiiyrooe  v.  Anley,  3  A&. 
214;)   for,   notwithstanding  it  is  a 
ekoee  enaetioa,  some  property  la eon- 
veyed  by  the  delivery.      {Wmrd  v. 
TWtMT,  2  Yes.  sen.  442.)    B«t,  the 
case  of  a  bond-debt  is  an  exoeptUm, 
not  a  rule;  and  where  a  bond  ia  only 
a  collateral  security  for  a  anovtgage 
debt,  the  delivery  of  the  bond  will  not 
be  a  complete  gift  of  the  mortgage. 
{D^field  V.  JSlwea,   I  Sim.  &  StL 
244.)    A  cheque  drawn  by  Uie  doner 
on  a  banker,  {Tate  v.  BUkerf,  4  Br. 
291,)  or  a  promissory  note  payable  to 
him,  {litiUr  v.  MlUer,  3  P.  Wms. 
357,)  cannot,  it  seems,  be  dispooed  of 
by  way  of  donatio  mortie  eamod:  no 
banker,  indeed,  is  justiiied  in  paying 
a  cheque  after  the  death  of  the  drawer; 
and  a  promissory  note,  not  being  a 
negotiidile  security    payable   to  the 
bearer,  must  come  under  the  saase 
consideration  as  any  other  sin^de  eon- 
tract  debt ;  and  as  the  amount  thereof 
could  only  be  sued  for  in  the  name  of 
the  executors,  that  seems  a  suAcicat 
reason  why  it  could  not  be  made  dw 
subject  of  a   donatio  mortie  eamad. 
{Mmerw,MiUer,3V.Wma,357.)    It 
is  to  be  observed,  that  although  there 
may  have  been  a  complete  deliveiy  of 
the  gift,  yet,  if  the  poasession  be  not 
continued  in  the  donee,  but  the  donor 
resume  it,  the  gift  (whether  such  re> 
sumption  of  possession  be  intended  to 
have  that  effect,  or  not,)  is  at  an  end. 
{Beam  v.  MarkJkam,  7  Taunt.  232; 
S.  a  2  Marsh.  539.) 
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possession  (A);  and  so  far  difiers  from  a  testamentary  dis- 
position :  but  seems  to  have  been  handed  to  us  from  the 
civil  lawyers  (t),  who  themselves  borrowed  it  from  the 
Greeks  (m). 

7.  When  all  the  debts  and  particular  legacies  ^i"®  ^^^^^^f^l^^^ 
chaigedy  the  surplus  or  residuum  must  be  paid  to  the  rest-  !f|l!^^*^^^* 
duary  legatee,  if  any  be  appointed  by  the  will ;  and  if  there  ^^^''^^ 
be  none,  it  was  long  a  settled  notion  that  it  devolved  to  the  theTwiduaiy 
executor's  own  use,  by  virtue  of  his  executorship  (n).     But 
whatever  ground  there  might  have  been  formerly  for  this 
opinion,  it  seems  now  to  be  understood  (o)  with  this  restric- 
tion :  that,  although  where  the  executor  has  no  legacy  at 
all,  the  residuum  shall  in  general  be  his  own,  yet  wherever 
there  is  suflBcient  *on  the  face  of  a  will  (by  means  of  a  com-  [  *  515  ] 
petent  legacy  or  otherwise),  to  imply  that  the  testator  inten- 
ded his  executor  should  not  have  the  residue,  the  undevised 
surplus  of  the  estate  shall  go  to  the  next  of  kin  (68),  the 


ik)  Law  of  Forfeit,  16. 

(0  Inst.  2,  7,  1 ;  Ff.  1. 39,  t.  6. 

(m)  There  is  a  very  complete  do- 
natio mortiM  eauiGf  in  the  Odyssey, 
b.  17,  T.  78,  made  by  Telemaehus  to 
his  friend  PyrBus;  and  another  by 
Hercules,  in  the  Alcestes  of  Eari- 


pides,  y.  1020. 

(n)  Perkins,  525. 

(o)  Free.  Chanc.  323  ;  1  P.  Wms. 
7,  544  ;  2  P.  Wms.  338;  3  P.  Wms. 
43, 194 ;  Stra.  559  ;  la»Wh  t.  Lour. 
Mm,  Dom.  Proc.  28  Apr.  1777. 


(68)  By  the  statate  of  11  Geo.  IV. 
and  1  Gvl.  IV.  c.  40,  it  is  enacted, 
that,  executors  shall  be  deemed  by 
eoorts  of  equity  to  be  trustees  for 
the  persons  who  would  be  entitled 
under  the  statute  of  distributions,  in 
respect  of  any  residue  not  expressly 
disposed  by  any  testator's  will,  unless 
it  shall  appear  by  the  will,  or  a  codicil 
thereto,  that  the  perMus  ap)>ointed 
executors  were  intended  to  take  such 
residue  beneficially.  This  act,  there* 
fore,  very  materially  modifies  the  pre- 
yious  doctrines  of  courts  of  equity. 

Lord  Eldon  said,  he  feared  there 
was  no  possibility  of  denying,  that 
parol  dedarations  of  a  testator,  both 
previous  and  subsequent  to  the  time 
of  making  his  wiU,  are  admissible 
eridence  to  repel  a  legal  presumption ; 
but,  his  Lordship  added,  such  decla* 

TOL.   II, 


rations  are  not  all  alike  weighty  and 
efllcadous  ;  a  declaration  at  the  time 
of  executing  a  will  is  of  more  conse- 
quence than  a  declaration  made  after- 
wards ;  and  a  declaration  by  the  tes- 
tator, subsequently  to  his  will,  as  ta 
what  he  had  done,  is  entitled  to  more 
weight  than  a  declaration  before  mak- 
ing his  will,  as  to  what  he  intended  to 
do,  for  he  may  very  well  have  altered 
that  intention:  therefore,  although 
an  such  declarations  are  equally  ad- 
missible, yery  diiferent  degrees  of 
credit  and  weight  are  to  be  attached 
to  them.  (TVtffifiMr  t.  Boyne,  7  Ves. 
516 ;  Poler.  Lord  Somere^  6  Yes.  32 . 
See  also  Uetieke  r.  Bawden,  2  Addams, 
128;  Lanffkamr.  San4/ord,  2MeriT. 
23.)  As  to  the  construction  of  a  wiU 
in  other  respects,  these  rules  are  stiff 
entitied  to  all  the  respect  that  the 

3   B 
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The  sUtute  of 
dUtributiont. 


executor  then  standiiig  upon  exactly  the  same  footing  as 
an  administrator,  concerning  whom  indeed  there  formerly 
wae  much  defaiate  (p),  whether  or  no  he  could  be  compelled 
to  make  any  distribution  of  the  intestate's  estate.  For, 
though  (after  the  administration  was  taken  in  effect  from 
the  ordinary,  and  transferred  to  the  relations  of  the  deceased) 
the  spiritual  court  endeavoured  to  compel  a  distribution, 
and  took  bonds  of  the  administrator  for  that  purpose,  they 
were  prohibited  by  the  temporal  courts,  and  the  bonds 
declared  void  at  law  (g).  And  the  right  of  the  husband 
not  only  to  administer,  but  also  to  enjoy  exclusively,  the 
effects  of  his  deceased  wife,  depends  still  on  this  doctrine 
of  the  common  law  :  the  statute  of  frauds  declaring  only, 
that  the  statute  of  distributions  does  not  extend  to  this  case. 
But  now  these  controversies  are  quite  at  an  end :  for,  by  the 
statute  22  &  23  Car.  IL  c«  10,  explained  by  29  Car.  IL  c.  30, 
it  is  enacted,  that  the  surplusage  of  intestates'  estates,  (ex- 
cept of  femes-covert,  which  are  left  as  at  common  law  (r),) 
shall,  after  the  expiration  of  one  full  year  from  the  death  of 
the  intestate,  be  distributed  in  the  following  manner :  One 
third  shall  go  to  the  widow  of  the  intestate,  and  the  residue 
in  equal  proportions  to  his  children,  or,  if  dead,  to  thar 

(p)  Godolph.  p.  2,  c.  32.  Wms.  447. 

(q)   1  Ler.  233;  Cart.  125 ;    2  P.         (r)  Stat  29Car.II.  c.3,  a.  25. 


high  authorities  from  which  they  are 
diffived  erer  eosferred  jxpon  them: 
but*  finoe  the  atatate  already  cited, 
HO  parol  eridence  can  be  admitted  ia 
•opport  of  an  ezecntor'i  daim  to  a 
rendne  not  disposed  of  by  his  testa- 
tor'a. wiU. 

Ezecntora  can  only  support  their 
daims  by  showing  an  intention,  H'pa- 
nnt  upon  the  &ce  of  their  testator'a 
will,  that  any  residue  of  his  personal 
estate  not  expressly  disposed  of  shonld 
belong  to  them  beneficially:  or  by 
proving  that  there  are  no  persons  in 
existence  who  wovU  be  entitled  under 
the  statute  of  distributions  to  such 
residue. 

Numerous  esses  have  fully  e8td>« 
lished,  as  a  general  rule,  that  testa- 
mentary words  of  reoemmendation, 


request,  or  confidence,  are  impentivs, 
and  raise  a  trust ;  (PmU  ▼.  Cbetplssy 
8  Ves.  380  ;  Tbflor  ▼.  Gcoryv,  2  Ves. 

6  Bea.  378 ;  Panoat  t.  Baktr,  18 
Ves.  476;      KirkbmUk   ▼.  Smdgm, 

7  Pr.  220 ;)  and  although  the  tea- 
tator's  olqect  fails;  or  la  con- 
trary to  the  policy  of  the  law ;  or  is 
too  vaguely  expreased  to  be  c^mUs 
of  being  carried  into  execution ;  yet, 
as  it  was  the  intent  that  the  executor 
should  only  take  as  trustee,  the  ne- 
cessary legal  consequence,  even  befoie 
the  late  atatute,  was,  that  there  mast 
be  a  resulting  trust  for  the  tertator*s 
next  of  kin.  {MorieM  ▼.  7^  Bitkap  rf 
Durham,  9  Tea.  405 ;  Jmm  ▼.  Alim, 
3MeriY.  19;  Fcs^  ▼. /amson,  1  Sim. 
icStu.  71 ;  Poies  ▼.  Thi  ArMkkaf 
^  Cmtimimyt  14  Ves.  370). 
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representatives :  that  is,  their  liaeal  descendants :  if  there 

are  no  children  ot  legal  representatives  subsisting,  then  a 

moiety  shall  go  to  the  widow,  and  a  moiety  to  the  next  of 

kindred  in  equal  degree  and  their  representatives:  if  no 

widow,  the  whole  shall  go  to  the  children :  if  neither  widow 

nor  children,  the  whole  shall  be  distributed  among  the  next 

of  kin  in  equal  degree  and  their  representatives :  but  no 

representatives  are  admitted,  among  collaterals,  farther  than 

the  children  of  the  intestate's  brothers  and  sisters  (5).    The 

next  of  kindred,  here  referred  to,  are  to  be  investigated  by 

the  same  rules  of  consanguinity,  as  those  who  are  entitled 

to  letters  of  administration ;  of  whom  we  have  sufficiently 

spoken  (0-     *And  therefore  by  this  statute  the  mother,  as    [  *  516  ] 

well  as  the  father,  succeeded  to  all  the  personal  effects  of 

their  children,  who  died  intestate  and  without  wife  or  issue : 

in  exclusion  of  the  other  sons  and  daughters,  the  brothers 

and  sisters  of  the  deceased.    And  so  the  law  still  remains 

with  respect  to  the  father ;  but  by  statute  1  Jac.  II.  c.  17, 

if  the  ikther  be  dead,  and  any  of  the  children  die  intestate 

without  wife  or  issue,  in  the  lifetime  of  the  mother,  she 

and  each  of  the  remaining  children,  or  their  representatives, 

shall  divide  his  effects  in  equal  portions  (70). 

It  is  obvious  to  observe,  how  near  a  resemblance  this  sta-  Rewmbumc*  or 
tute  of  distributions  bears  to  our  ancient  English  law,  £?e  oar  ancient  Bng- 
ratioTialnK  parte  banorum ;  spoken  of  at  the  beginning  of 
this  chapter  (u) ;  and  which  Sir  Edward  Coke  (w)  himself, 
though  he  doubted  the  generality  of  its  restraint  on  the 


(«)  lU7m.496;  Lord  Raym.  571. 
(0  Pkge  504. 


(«)  Paflp.  492. 

(ip)  2  inst.  .13.    See  1  P.  Wmi.  d. 


(70)  Mr.  Christian  observes,  that 
"  the  next  of  kin,  who  are  to  have 
tki  benefit  of  the  statute  of  distribn- 
tionsi  must  be  ascertained  according 
to  the  computation  of  the  civil  law, 
including  the  relations  both  on  the 
paternal  and  maternal  sides. 

"  And  when  relations  are  thus  found 
who  are  distant  from  the  intestate  by 
an  equal  number  of  degrees,  they  will 
share  the  personal  property  equally, 
although  they  are  reUtions  to  the  in- 
testate of  very  different  denomina- 
tions, and  peihapt  not  rdations  to 


each  other.  There  is  only  one  excep- 
tion to  this  rule,  frii,  where  the  near- 
est relations  ftre'  a  grandfatiier  or 
grandmother,  and  brothers  ot  sisteti, 
although  all  these  are  related  in  th^ 
second  degree,  yet  the  former  shaU 
not  participate  with'  the  latter ;'  for 
which  singular  exception  it  does  not' 
appear  that  aiiy  good  reason  can  be 
ghren.  (3  Atk.  762.)  No  differefiee 
is  made  between  the  whole  and  half 
blood  in  the  distribution  of  intestate 
personal  property." 

•  •  • 
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power  of  devising  by  will,  held  to  be  uhivereally  binding 
(in  point  of  conscience  at  least)  upon  the  administratar  or 
executor,  in  the  case  of  either  a  total  or  partial  intestacy. 
It  also  bears  some  resemblance  to  the  Roman  law  of  sac- 
cession  ab  iniesteUo  (x) ;  which,  and  because  the  act  wu 
also  penned  by  an  eminent  civilian  (y),  has  occasioned  a 
notion  that  the  parliament  of  England  copied  it  from  the 
Roman  praetor :  though,  indeed,  it  is  little  more  than  a  res- 
toration, with  some  refinements  and  regulations,  of  oar  old 
constitutional  law ;  which  prevailed  as  an  established  right 
and  custom  from  the  time  of  king  Canute  downwards,  many 
centuries  before  Justinian's  laws  were  known  or  heard  of  in 
the  western  parts  of  Europe.  So,  likewise,  there  is  another 
part  of  the  statute  of  distributions,  where  directions  are 
given  that  no  child  of  the  intestate  (except  his  heir-at-law) 
on  whom  he  settled  in  his  lifetime  any  estate  in  lands,  or 
pecuniary  portion,  equal  to  the  distributive  shares  of  the 
other  children,  shall  have  any  part  of  the  surplusage  with 
[  *  517  ]  their  ^brothers  tod  sisters ;  but,  if  the  estates  so  given  them, 
by  way  of  advancement,  are  not  quite  equivalent  to  the  other 
shares,  the  children  so  advanced  shall  now  have  so  much  as 
will  make  them  equal.  This  just  and  equitable  provision 
hath  been  also  said  to  be  derived  from'the  coUatio  Jxmonm 
of  the  imperial  law  {z) :  which  it  certainly  resembles  in  some 
points,  though  it  differs  widely  in  others.  But  it  may  not 
be  amiss  to  observe,  that  with  r^ard  to  goods  and  chattels, 
this  is  part  of  the  ancient  custom  of  London,  of  the  province 
of  York,  and  of  our  sister  kingdom  of  Scotland  :  and,vritb 
regard  to  lands  descending  in  co-parcenary,  that  it  hath  al- 
ways been,  and  still  is,  the  common  law  of  England,  under 
the  name  of  hotchpot  {a)  (71). 

is)  The  general  role  of  roch  sac-  or  sister  deceased.    3.  The  next  ooU 

cessions  was  this  t  1.  The  children  or  lateral  relations  in  equal  d^iree.    4. 

lineal  descendants  in  eqnal  portions.  The  hnsband  or  wife  of  the  deceased. 

2.  On  failure  of  these,  the  parents  or  (Ff.  38,  15,  1 ;  Not.  118,  c.  1,  2,  3; 

lineal  ascendants,  and  with  them  the  127,  c.  1.) 

brethren    or    aisters    of   the    whole  (y)  Sir  Walter  Walker.  LordRaym. 

blood ;  or,  if  the  parents  were  dead,  574. 

all  the  brethren  and  sisters,  together  {z)  Ff.  37,  6,  1. 

^th  the  representatiTes  of  a  brother  (a)  See  ch.  12,  page  191. 


(71)   See  mUt,  pp.  190,  493,  with  the  notes. 
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Before  I  quit  this  subject,  I  must,  however,  acknowledge,  2Sito?fre*ref** 
that  the  doctrine  and  limits  of  representation  laid  down  in  !f °*»*1®»  L"^, 

*  down  in  the  bxml- 

the  statute  of  distributions,  seem  to  have  been  principally  tute  or  distnim. 

••11  11*  'ii  •  ttons,  borrowed 

borrowed  from  the  civil  law:  whereby  it  will  sometimes  from  the  cwu 
happen,  that  personal  estates  are  divided  per  capita,  and 
sometimes  per  stirpes;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  per  stirpes  only  (fr).  They 
are  divided  per  capita,  to  every  man  an  equal  share,  when 
all  the  claimants  claim  in  their  own  rights,  as  in  equal  de- 
gree of  kindred,  and  not  jure  reprmsentationis,  in  the  right 
of  another  person.  As,  if  the  next  of  kin  be  the  intestate's 
three  brothers.  A.,  B.,  and  C. ;  here  his  effects  are  divided 
into  three  equal  portions,  and  distributed  per  capita,  one  to 
each :  but,  if  one  of  these  brothers,  A.,  had  been  dead,  leav- 
ing three  children,  and  another,  B.,  leaving  two ;  then  the 
distribution  must  have  been  per  stirpes',  viz,  one  third  to 
A/s  three  children,  another  third  to  B/s  two  children,  and 
the  remaining  third  to  C.  the  surviving  brother :  yet,  if  C. 
had  also  been  dead,  without  issue,  then  A/s  and  B.'s  five 
children,  being  all  in  equal  degree  to  the  intestate,  would 
take  in  their  own  rights  per  capita  ;  viz.  each  of  them  one 
fifth  part  (c)  (72). 

The  statute  of  distributions  expressly  excepts  and  reserves  Exceptions  in 
the  customs  of  the  city  of  London,  of  the  province  of  York,  SitoSi?'^***** 
*and  of  all  other  places  having  peculiar  customs  of  distri-  [  *518  ] 

(h)  See  ch.  14,  page  217.  (e)  Free.  Chanc.  54. 


(72)  RepresentationB  of  tineal  de-  Crawley  before  cited :    and  was  ad- 

soendantsare  admitted  to  the  remotest  mitted  in  Pett  t.  Pettf  (Comyns,  87  ; 

degree.  (Carters,  Crawley ^T.BAjm,  8,C,  1  P.  Wms.  27,)  in  the  Awmy-i 

500  ;)  but  the  7th  section  of  the  sta-  motu  case,  in  Appendix  to  2  Freem. 

tnte  of   distributions   provides,  that  298,  and  in  Bowers  t.  Littlewood, 

"  no  representations  shaU  be  admitted  (1  P.  Wms.  594.) 

amongst   coUaterals    after   brothers'  In  a  question  of  distribution,  the 

and  sisters'  children."    This  proviso  next  of  kin  to  an  intestate,  though 

has  been  construed  to  mean  brothers  such  next  of  kin  be  a  collateral  le^t 

and  sisters  qf  the  intestate,  and  not  tive  only,  may,  since  the  statute  of 

as  admitting  representation,  when  the  Cha.  II.  be  referred  to  a  more  remote 

distribiition  happens  to  fall    among  lineal  relation  in  the  ascending  line ; 

brothers  and  sisters  who  are  only  re-  but,  between  relatives  in  equal  degree, 

motely  related  to  the  intestate.    The  a  lineal  wiU  be  preferred  to  a  colla* 

reasonableness  of  this  construction  of  teral  claimant.  {Btackbwfmghy.lki^, 

the  act  was  demonstrated  by  powerfiil  1  P.  Wmi .  50.) 

arguments,  in  the  case  of  Carter  r. 
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Of  the  distribtt. 
tion  of  the  ef- 
fects of  an  in- 
testate, by  the 


buting  iDteBtatea'  effects.  So  tbaty  tboagb  in  tbose  plftcef 
tbe  restraint  of  derising  is  removed  by  tbe  statutes  formeil j 
mentioned  (^,  their  ancient  customs  remain  in  full  force, 
with  respect  to  the  estates  of  intestates.  I  shall,  therefere, 
conclude  this  chapter,  and  with  it  tbe  present  book,  with  a 
few  remarks  on  those  customs. 

In  the  first  place  we  may  observe,  that,  in  the  city  of  Lon* 
don  (e)f  and  province  of  York  (/),  as  well  as  in  the  kingdom 
dSi^d  Yoikr*  ^^  Scotland  (g),  and  probably  also  in  Wales,  (concerning 
il^^d  wtiM'  ^^^^b  there  is  little  to  be  gathered,  but  from  the  statute  7  k 
8  W.  III.  c.  38,)  the  effects  of  the  intestate,  after  payment  of 
his  debts,  are  in  general  divided  according  to  the  ancient 
universal  doctrine  of  the  pars  rattonabUis.  If  the  deceased 
leaves  a  widow  and  children,  his  substance  (dedncting  for 
the  widow  her  apparel  and  the  furniture  of  her  bedchamber, 
which  in  London  is  called  the  widow's  chamber)  is  divided 
into  three  parts ;  one  of  which  belongs  to  the  widow,  another 
to  the  children,  and  the  third  to  the  administrator :  if  only 
a  widow,  or  only  children,  they  shall  respectively,  in  either 
case,  take  one  moiety,  and  the  administrator  the  other  (A); 
if  neither  widow  nor  child,  the  administrator  shall  have  the 
whole  (t)*  And  this  portion,  or  dead  man's  part,  the  adminis* 
trator  was  wont  to  apply  to  his  own  use  (A),  till  the  statute 
1  Jac.  II.  c.  17,  declared  that  the  sune  should  be  subject  to 
the  statute  of  distributions.  So  that  if  a  man  dies  woith 
1,8001.  personal  estate,  leaving  a  widow  and  two  children, 
this  estate  shall  be  divided  into  eighteen  parts  ;  whereof  the 
widow  shall  have  eight,  six  by  the  custom  and  two  by  the 
statute  ;  and  each  of  the  children  five,  three  by  the  custom 
and  two  by  the  statute :  if  be  leaves  a  widow  and  one  child, 
she  shall  still  have  eight  parts,  as  before ;  and  the  child  shall 
have  ten,  six  by  the  custom  and  four  by  the  statute :  if  he 
leaves  a  widow  and  no  child,  the  widow  shall  have  three^ 
[  *619  ]  fourths  of  the  whole,  two  by  the  custom  and  one  by  ""^the 
statute ;  and  the  remaining  fourth  shall  go  by  the  statute 
to  the  next  of  kin.  It  is  also  to  be  observed,  that,  if  the  wife 
be  provided  for  by  a  jointure  before  marriage,  in  bar  of  her 
customary  part,  it  puts  her  in  a  state  of  non-entity,  with  re- 


(<f)  Page  493. 

(e)  Lord  Raym.  1329. 

(/)  2  Born,  Ecd.  Law,  746. 

(g)  Ibid.  782. 


(A)  1  P.  Wms.  341 ;  Salk.  246. 

(i)  2  Show.  175. 

(k)  2  Fmeem.  85 ;  1  Vera.  133. 
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gard  to  the  custom  only  (/) ;  but  she  shall  be  entitled  to  her 
share  of  the  dead  man's  part  under  the  statute  of  distribu- 
ttons,  unless  barred  by  special  agreement  (m).  And  if  any 
of  the  children  are  advanced  by  the  father,  in  his  lifetime, 
with  any  sum  of  money  (not  amounting  to  their  full  propor- 
tionable part),  they  shall  bring  that  portion  into  hotchpot 
with  the  rest  of  the  brothers  and  sisters,  but  not  with  the 
widow  (73),  before  they  were  entitled  to  any  benefit  under 
the  custom  (n) :  but,  if  they  are  fully  advanced,  the  custom 
entitles  them  to  no  further  dividend  (o). 

Thus  far  in  the  main  the  customs  of  London  and  of  York  ofthe  diftwuw 

oetwMn  tne 

agree;  but,  besides  certain  other  less  material  sanations,  ^^so^i^^- 
there  are  two  principal  points  in  which  they  considerably  ^o'^^ 
differ.  One  is,  that  in  London  the  share  of  the  children  (or 
orphanage  part)  is  not  fully  vested  in  them  till  the  age  of 
twenty-one,  before  which  they  cannot  dispose  of  it  by  tes- 
tament (/?):  and,  if  they  die  under  that  age,  whether  sole 
or  married,  their  share  shall  survive  to  the  other  children ; 
but  after  the  age  of  twenty-one,  it  is  free  from  any  orphan- 
age custom,  and,  in  case  of  intestacy,  shall  fall  under  the 


(0  2yern.665;  3  P.  Wins.  16. 
(m)   1  Vera.  15;   2  Chan.  Rep. 
252. 

(ft)  2  Freem.  279  ;  1  Eq.  Cu.  Abr. 


155 ;  2  P.  Wms.  526. 
(o)  2  P.  Wms.  527. 
(j>)  2  Vem.  558. 


N(73)  AdTances  which  an  intestate 
has  made  to  any  of  his  children,  are 
never  brought  into  hotch-pot  for  the 
benefit  of  his  widow ;  {Kirkcudbrigki 
T.  Kirkcudbright,  8  Yes.  64 ;)  bat 
solely  with  a  view  to  equality  as 
amongst  the  children ;  (Gibbons  t. 
Count,  4  Yes.  847  ;)  and  in  cases 
arising  upon  the  custom  of  London, 
the  effect  of  the  full  advancement  of 
one  child  is  merely  to  remove  that 
child  out  of  the  way,  and  to  increase 
the  shares  of  the  others.  (fblkeMw, 
Weetem,  9  Yes.  460.)  So,  when  a 
settlement  bars,  or  makes  a  composi- 
tion for,  the  wife's  customary  share, 
that  share,  if  the  husband  die  intes- 
tate, will  be  distributable  as  if  he  had 
left  no  wife ;  {Knipe  y.  Themtem,  2 
Eden,  121;   Morrit  r.   Biimwrs,  2 


Atk.  629;  Read  t.  SneU,  Ibid.  644 ;) 
and  will  not  go  to  increase  what  is 
called '<the  dead  man's  part,*'  (Med* 
eoife  T./Mf,  1  Atk.  63,)  to  a  distri. 
butive  share  of  which  the  widow 
would  be  entitled,  notwithstanding 
she  had  compounded  for  her  custom- 
ary part ;  (WhithiU  v.  Phelpt,  Prec. 
in  Cha.  328 ;)  unless  the  expressed, 
or  clearly  implied,  intention  was,  that 
she  should  be  barred  as  well  of  her 
share  of  the  dead  man's  part,  as  of 
her  share  by  the  custom.  (Benson  y, 
BeUeeiM,  1  Yem.  16.)  A  jointure  Ux 
bar  of  dower,  without  saying  more, 
win  be  no  bar  of  a  widow's  claim  to 
a  customaiy  share  of  personal  estate ; 
for  dower  affecta  lands  only,  and  lai^ 
Is  wholly  out  of  the  custom.  (Sabtng* 
ton  y.  Greenwood,  I  P.  Wms.  531.) 
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statute  of  distributions  (jr).  The  other,  that  in  the  province 
of  York,  the  heir  at  common  law,  who  inherits  any'  land  ei* 
ther  in  fee  or  in  tail,  is  excluded  from  any  filial  portion  or 
reasonable  part  (r).  But,  notwithstanding  these  proyincial 
variations,  the  customs  appear  to  be  substantially  one  and 
the  same.  And,  as  a  similar  policy  formerly  prevailed  in 
every  part  of  the  island,  we  may  fairly  conclude  the  whole 
to  be  of  British  original ;  or,  if  derived  from  the  Roman  law 
of  successions,  to  have  been  drawn  from  that  fountain  much 
earlier  than  the  time  of  Justinian,  fix>m  whose  constitoUons 
{  *  520  ]  in  many  points  ^(particularly  in  the  advantages  given  to 
the  widow)  it  very  considerably  differs ;  though  it  is  not 
improbable  that  the  resemblances  which  yet  remain  may  be 
owing  to  the  Roman  usages;  introduced  in  the  time  of 
Claudius  Ceesar,  who  established  a  colony  in  Britain  to  in* 
struct  the  natives  in  legal  knowledge  (s) ;  inculcated  and 
diffused  by  Papinian,  who  presided  at  York  as  frafectuM 
pr^BtoriOf  under  the  emperors  Severus  and  Caracalla  (I) ;  and 
continued  by  his  successors  till  the  final  departure  of  the 
Romans  in  the  beginning  of  the  fifth  century  after  Christ. 

(7)  Free.  Chan.  537.  («)  Tacit.  AnnaL  1. 12»  c.  32. 

(r)  2  Born,  754.  (0  Selden,  in  FleCam,  c^.  4,  t.  3. 
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No.    I.  No.  I. 

VETUS  CARTA  FEOFFAMENTI. 

oCIANT  presentes  et  futuri,  quod  ego  Willielmus,  filius  Wil-  Pwrnue^ 
liemi  de  Segenho,  dedi,  concessi,  et  hac  present!  carta  mea  con- 
firmavi,  Johanni  quondam  filio  Johannis  de  Saleford,  pro  qua- 
dam  summa  pecunie  quam  michi  dedit  pre  manibus,  unam  acram 
terre  mee  arabilis,  jacentem  in  campo  de  Saleford,  juxta  terram 
quondam   Richard!  de  la  Mere:    Habevdam   et  Ten  en  dam  t^J^J?'"^ 
totam  predictam  acram  terre,  cum  omnibus  ejus  pertinentiis, 
prefato  Johanni,  et  heredibus  suis,  et  suis  assignatis,  de  capita- 
libus  dominis  feodi :    Reddendo  et  faciendo  annuatim  eisdem  s^ddendnm, 
dominis  capitalibus  servitia  inde  debita  et  consueta :  £t  ego  pre-  ^^^^^^i^ 
dictus  Willielmus,  et  heredes  mei,  et  mei  assignati,  totam  pre- 
dictam acram  terre,  cum  omnibus  suis  pertinentiis,   predicto 
Johanni  de  Saleford,  et  heredibus  suis,  et  suis  assignatis,  contra 
omnes  gentes  warrantizabimus  in  perpetuum.     In  cujus  rei  tes-  Conclusion. 
timonium  huic  presenti  carte  sigillum  meum  apposui :    Hi  is 
testibus,  Nigello  de  Saleford,  Johanne  de  Seybroke,  Radulpho 
clerico  de  Saleford,  Johanne  molendario  de  eadem  villa,  et  aliis. 
Data  apud  Saleford  die  Veneris  proximo  ante  festum  sancte 
Margarete  virginis,  anno  regni  regis  Edwardi  filii  regis  £d- 
wAROi  sexto. 

(L.  S.) 

Memoran  dum,  quod  die  et  anno  infrascriptis  plena  raSSeA  **""* 

et  pacifica  seisina  acre  infraspecificate,  cum  perti- 
nentiis, data  et  deliberata  fuit  per  infiranominatum 
Willielmum  de  Segenho  infranominato  Johanni  de 
Saleford,  in  propriis  person  is  suis,  secundum  tenorem 
et  efiectum  carte  infrascripte,  in  presentia  Nigelli  de 
Saleford,  Johannis  de  Seybroke,  et  aliorum. 


No.   II.  No.  II. 

A  MODERN  CONVEYANCE  BY  LEASE  AND  RELEASE. 

Sect.  1.  Lease  or  Bargain  and  Sale,  for  a  year. 

This  indenture,  made  the  third  day  of  September,  in  Premisen. 
the  twenty-first  year  of  the  reign  of  our  sovereign  lord  George 
the  second,  by  the  grace  of  Gmi  king  of  Great  Britain,  France, 
and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  forty-seven,  be- 
tween Abraham  Barker,  of  Dale  Hall,  in  the  county  of  Norfolk,  Partiea. 


II 


▲PPBMmX. 


No.  II. 


Consideretion. 


Bargain  and 
■ale. 


Parcels. 


Bmbt^MUUm 


Intent 


Concliuion. 


esquire,  and  Cecilia  his  wife,  of  the  one  part,  and  David  Ed- 
wards, of  Lincoln's  Inn,  in  the  county  ot  Middlesex,  esquire, 
and  Francis  Golding,  of  the  city  of  Norwich,  clerk,  of  the  other 
part,  witnesseth ;  that  the  said  Abraham  Barker,  and  Cecilia  his 
wife,  in  consideration  of  five  shillings  of  lawful  money  of  Great 
Britain,  to  them  in  hand  paid  by  the  said  David  £dwards  and 
Francis  Golding,  at,  or  before,  the  ensealing  and  delivery  of 
these  presents,  (the  receipt  whereof  is  hereby  acknowledged,) 
and  for  other  good  causes  and  considerations,  them  the  said 
Abraham  Barker  and  Cecilia  his  wife,  hereunto  specially  moving. 
Have  bargained  and  sold,  and  by  these  presents  do,  and  each 
of  them  doth,  bargain  and  sell,  unto  the  said  David  £dwarda 
and  Francis  Golding,  their  executors,  administrators,  and  as- 
signs. All  that  the  capital  messuage,  called  Dale  Hall,  in  the 
parish  of  Dale,  in  the  said  county  of  Norfolk,  wherein  the  said 
Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and  all  those 
their  lands  in  the  said  parish  of  Dale,  called  or  known  by  the 
name  of  Wilson's  farm,  containing  by  estimation  five  hundred 
and  forty  acres,  be  the  same  more  or  less,  together  with  all  and 
singular  houses,  dove-houses,  bams,  buildings,  stables,  yards, 
gardens,  orchards,  lands,  tenements,  meadows,  pastures,  feedings^ 
commons,  woods,  underwoods,  ways,  waters,  watercourses,  fidi- 
ings,  privileges,  profits,  easements,  commodities,  advantages, 
emoluments,  hereditaments,  and  appurtenances  whatsoever  to 
the  said  capital  messuage  and  (arm  belonging  or  appertaining,  or 
with  the  same  used  or  enjoyed,  or  accepted,  reputed,  taken,  or 
known,  as  part,  parcel,  or  member  thereof,  or  as  belonging  to 
the  same,  or  any  part  thereof;  and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents,  issues,  and 
profits,  thereof,  and  of  every  part  and  parcel  thereof:  To  havs 
AND  TO  HOLD  the  Said  capital  messuage,  lands,  tenements, 
hereditaments,  and  all  and  singular  other  the  premises  herein- 
before mentioned,  or  intended  to  be  bargained  and  sold,  and 
every  part  and  parcel  thereof,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  the  said  David  Edwards  and 
Francis  Golding,  their  executors,  administrators,  and  assigns, 
from  the  day  next  before  the  day  of  the  date  of  these  presents, 
for  and  during,  and  unto  the  full  end  and  term  of,  one  whole 
year  from  thence  next  ensuing,  and  fully  to  be  complete  and 
ended :   Yielding  and  paying,  therefore,  unto  the  said  Abra- 
ham Barker,  and  Cecilia  his  wife,  and  their  heirs  and  assigns, 
the  yearly  rent  of  one  pepper-corn  at  the  expiration  of  the  said 
term,  if  the  same  shall  be  lawfully  demanded  :  To  the  intent 
and  purpose  that,  by  virtue  of  these  presents,  and  of  the  statute 
for  transferring  uses  into  possession,  the  said  David  Edwards 
and  Francis  Golding  may  be  in  the  actual  possession  of  the 
premises,  and  be  thereby  enabled  to  take  and  accept  a  grant 
and  release  of  the  freehold,  reversion,  and  inheritance  of  the 
same  premises,  and  of  every  part  and  parcel  thereof,  to  them, 
their  heirs  and  assigns ;  to  Uie  uses  and  upon  the  trusts,  thereof 
to  be  declared  by  another  indenture,  intended  to  bear  date  the 
next  day  after  the  day  of  the  date  hereof.     In  witness  whereof. 
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the  partiei  to  these  presents  their  hands  and  seals  hare  sub-     ,.  ^^'  "• 
scribed  and  set,  the  day  and  year  first  above  written. 
Sealed  and  detivered,  being  first  ">     Abraham  Barker.  (L.S.) 
duly  stamped,  in  the  pre-  (     Cecilia  Barker.     (L.S.) 
sence  of  |     David  Edwards.   (L.S.) 

George  Carter.  j     Francis  Qolding.  (L.S.) 

William  Browne. 


Sect.  2.  Deed  op  Release. 
THIS  INDENTURE  of  five  parU,  made  the  fourth  day  of  Premin 
September,  in  the  twenty-first  year  of  the  reign  of  our  sovereign 
lord  George  the  second,  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  fiaith,  and  so  forth, 
and  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
forty-seven,  between  Abraham  Barker,  of  Dale  Hall,  in  the  Putics. 
county  of  Norfolk,  esquire,  and  Cecilia  his  wife,  of  the  first  part; 
David  Edwards,  of  Lincoln's  Inn,  in  the  county  of  Middlesex, 
esquire,  executor  of  the  last  will  and  testament  of  Lewis  Ed- 
wards, of  Cowbridge,  in  the  county  of  Glamorgan,  gentleman, 
his  late  father,  deceased,  and  Francis  Grolding,  of  the  city  of 
Norwich,  clerk,  of  the  second  part ;  Charles  Browne,  of  En* 
stone,  in  the  county  of  Oxford,  gentleman,  and  Richard  More, 
of  the  city  of  Bristol,  merchant,  of  the  third  part ;  John  Barker, 
esquire,  son  and  heir  apparent  of  the  said  Abraham  Barker,  of 
the  fourth  part ;  and  Katherine  Edwards,  spinster,  one  of  the 
sisters  of  the  said  David  Edwards,  of  the  fifth  part.  Whereas  Recital 
a  marriage  is  intended,  by  the  permission  of  God,  to  be  shortly 
had  and  solemnized  between  the  said  John  Barker  and  Katherine 
Edwards :  Now  this  iKpBNTaRE  witnesseth,  that  in  con-  Comidcntton. 
sideration  of  the  said  intended  marriage,  and  of  the  sum  of  five 
thousand  pounds,  of  good  and  lawtul  money  of  Great  Britain, 
to  the  said  Abraham  Barker,  (by  and  with  the  consent  and 
agreement  of  the  said  John  Barker  and  Katherine  Edwards, 
testified  by  their  being  parties  to,  and  their  sealing  and  delivery 
of,  these  presents,)  by  the  said  David  Edwards  in  hand  paid,  at 
or  before  the  ensealing  and  delivery  hereof,  being  the  marriage 
portion  of  the  said  Katherine  Edwards,  bequeathed  to  her  by 
the  last  will  and  testament  of  the  said  Lewis  Edwards,  her  late 
father,  deceased ;  the  receipt  and  payment  whereof  the  said 
Abraham  Barker  doth  hereby  acknowl^ge,  and  thereof,  and  of 
every  part  and  parcel  thereof,  they  the  said  Abraham  Barker, 
John  Barker,  ana  Katherine  Edwards,  do,  and  each  of  them  doth, 
release,  acquit,  and  discharge  the  said  David  Edwards,  his  execu- 
tors and  administrators,  for  ever  by  these  presents :  aud  for  pro- 
viding a  competent  jointure  and  provision  of  maintenance  for  the 
said  Katherine  Edwards,  in  case  Ae  shall,  after  the  said  intended 
marriage  had,  survive  and  overlive  the  said  John  Barker,  her  in- 
tended husband  :  and  for  settling  and  assuring  the  capital  mes- 
suage, lands,  tenements,  and  hereditaments,  hereinafiier  mentioned, 
unto  such  uses,  and  upon  such  trusts,  as  are  hereinafter  ex- 
pressed and  declared  :  and  for  and  in  consideration  of  the  sum 
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Release. 
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Mention  of  bar- 
Rain  and  sale. 


Hahemdum. 


To  the  use  of 
the  ^ntors  till 
marriage: 


Then  of  the  hus- 


of  five  shillings,  of  lawful  money  of  Grreat  Britain,  to  the  said 
Abraham  Barker  and  Cecilia  his  wife,  in  hand  paid  by  the  said 
David  Edwards  and  Francis  Gk)lding,  and  of  ten  shillings  of  like 
lawful  money  to  them  also  in  hand  paid  by  the  said  Charles  Browne 
and  Richard  More,  at  or  before  the  ensealing  and  delivery  hereof, 
(the  several  receipts  whereof  are  hereby  respectively  acknow- 
ledged,) they  the  said  Abraham  Barker  and  Cecilia  his  wife. 
Have,  and  each  of  them  hath,  granted,  bargained,  sold,  released, 
and  confirmed,  and  by  these  presents  do,  and  each  of  them  doth, 
grant,  barg^n,  sell,  release,  and  confirm  unto  the  said  David 
Edwards  and  Francis  Golding,  their  heirs  and  assigns.  All  that 
the  capital  messuage  called  Dale  Hall,  in  the  parish  of  Dale,  in 
the  said  county  of  Norfolk,  wherein  the  said  Abraham  Barker 
and  Cecilia  his  wife  now  dwell,  and  all  those  their  lands  in  the 
said  parish  of  Dale,  called  or  known  by  the  name  of  Wilson's 
farm,  containing  by  estimation,  five  hundred  and  forty  acres,  be 
the  same  more  or  less,  together  with  all  and  singular  houses, 
dove-houses,  barns,  buildings,  stables,  yards,  gardens,  orchards, 
lands,  tenements,  meadows,  pastures,  fbedings,  commons, 
woods,  underwoods,  ways,  waters,  watercourses,  fishings,  privi- 
leges, profits,  easements,  commodities,  advantages,  emoluments, 
hereditaments,  and  appurtenances  whatsoever  to  the  said  capital 
messuage  and  farm  belonging  or  appertaining,  or  with  the  same 
used  or  enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part, 
parcel,  or  member  thereof,  or  as  belonging  to  the  same  or  any 
part  thereof;  (all  which  said  premises  are  now  in  the  actual 
possession  of  the  said  David  Edwards  and  Francis  Grolding, 
by  virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  said 
Abraham  Barker  and  Cecilia  his  wife,  for  one  whole  year,  in 
consideration  of  five  shillings  to  them  paid  by  the  said  David 
Edwards  and  Francis  Golding,  in  and  by  one  indenture,  bear- 
ing date  the  day  next  before  the  day  of  the  date  hereof,  and  by 
force  of  the  statute  for  transferring  uses  into  possession  ;)  and 
the  reversion  and  reversions,  remainder  and  remainders;  yearly 
and  other  rents,  issues  and  profits  thereof,  and  every  part  and 
parcel  thereof,  and  also  all  the  estate,  right,  title,  interest,  trust; 
property,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  them  the  said  Abraham  Barker  and  Cecilia  his  wife,  in, 
to,  or  out  of  the  said  capital  messuage,  lands,  tenements,  here- 
ditaments, and  premises :  To  have  and  to  hold  the  said 
capital  messuage,  lands,  tenements,  hereditaments,  and  all  and 
singular  other  the  premises  hereinbefore  mentioned  to  be  hereby 
granted  and  released,  with  their  and  every  their  appurtenances, 
unto  the  said  David  Edwards  and  Francis  €k>lding,  their  heirs 
and  assigns,  to  such  uses,  upon  such  trusts,  and  to  and  for  such 
intents  and  purposes,  as  are  hereinafter  mentioned,  expressed, 
and  declared,  of  and  concerning  the  same :  that  is  to  say,  to  the 
use  and  behoof  of  the  said  Abraham  Barker  and  Cecilia  his  wife, 
according  to  their  several  and  respective  estates  and  interests 
therein,  at  the  time  of,  or  immediately  before,  the  execution  of  these 
presents,  until  the  solemnization  of  the  said  intended  marriage : 
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and  from  and  after  the  solemnization  thereof,  to  the  use  and  behoof       No.  ii. 
of  the  said  John  Barker,  for  and  during  the  term  of  his  natural     ^^ — v — ' 
life ;  without  impeachment  of  or  for  any  manner  of  waste :  and  ^*\JS2Ite*/®' 
from  and  after  the  determination  of  that  estate,  then  to  the  use  Remainder  to 
of  the  said  David  Edwards  and  Francis  Golding  and  their  heirs,  tmsteea  to  pre- 
during  the  life  of  the  said  John  Barker,  upon  trust  to  support  remainden?^^ 
and  preserve  the  contingent  uses  and  estates  hereinafter  limited 
from  being  defeated  and  destroyed,  and  for  that  purpose  to  make 
entries,  or  bring  actions,  as  the  case  shall  require ;  but,  neverthe- 
less, to  permit  and  suffer  the  said  John  Barker,  and  his  assigns, 
during  his  life,  to  receive  and  take  the  rents  and  profits  thereof, 
and  of  every  part  thereof,  to  and  for  his  and  their  own  use  and 
benefit :  and  from  and  after  the  decease  of  the  said  John  Barker,  Remainder  to  the 
then  to  the  use  and  behoof  of  the  said  Katherine  Edwards,  his  hCT'jo?ntuwjn' 
intended  wife,  for  and  during  the  term  of  her  natural  life,  for  bar  of  dower: 
her  jointure  and  in  lieu,  bar,  and  satisfaction  of  her  dower  and 
thirds  at  common  law,  which  she  can  or  may  have  or  claim,  of,  in, 
to,  or  out  of,  all  and  every,  or  any  of  the  lands,  tenements,  and 
hereditaments,  whereof  or  wherein  the  said  John  Barker  now  is, 
or  at  any  time  or  times  hereafter  during  the  coverture  between 
them  shall  be,  seised  of  any  estate  of  freehold  or  inheritance  ; 
and  from  and  after  the  decease  of  the  said  Katherine  Edwards,  Remainder  to 
or  other  sooner  determination  of  the  said  estate,  then  to  the  use  fort'tera^^on 
and  behoof  of  the  said  Charles  Browne  and  Richard  More,  their  tnuu  after  men- 
executors,  administrators,  and  assigns,  for  and  during  and  unto  ^^'^^^- 
the  full  end  and  term  of  five  hundred  years  from  thence  next 
ensuing,  and  fully  to  be  complete  and  ended,  without  impeach- 
ment of  waste :  upon  such  trusts  nevertheless,  and  to  and  for 
such  intents  and  purposes,  and  under  and  subject  to  such  pro- 
visoes and  agreements,  as  are  hereinafter  mentioned,  expressed, 
and  declared  of  and  concerning  the  same  :  and  from  and  after  Remainder  to 
the  end,  expiration,  or  other  sooner  determination  of  the  said  *^f  ®"*  *°**, ., 

/•n'^ijj  if.i  ;  other  aons  of  the 

term  of  five  hundred  years,  and  subject  thereunto,  to  the  use  marriage  in 
and  behoof  of  the  first  son  of  the  said  John  Barker  on  the  body  ^^ ' 
of  the  said  Katherine  Edwards  his  intended  wife  to  be  begotten, 
and  of  the  heirs  of  the  body  of  such  first  son  lawfully  issuing  : 
and  for  default  of  such  issue,  then  to  the  use  and  behoof  of  the 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
and  of  all  and  every  other  the  son  and  sons  of  the  said  John 
Barker  on  the  body  of  the  said  Katherine  Edwards  his  intended 
wife  to  be  begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  seniority 
of  age,  and  priority  of  birth,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  issuing  ;  the  elder  of  such  sons,  and  the  heirs  of 
his  body  issuing,  being  always  to  be  preferred  and  to  take  be- 
fore the  younger  of  such  sons,  and  the  heirs  of  his  or  their  body 
or  bodies  issuing :  and  for  default  of  such  issue,  then  to  the  use  Remainder  to 
and  behoof  of  all  and  every  the  daughter  and  daughters  of  the  *^«d»"«h««"* 
said  John  Barker  on  the  body  of  the  said  Katherine  Edwards  his 
intended  wife  to  be  begotten,  to  be  equally  divided   between 
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ma  tenants  in 
commou,  in  tail : 

Remainder  to 
the  husband  in 
taU: 

Remainder  to 
the  husband's 
mother  in  fee. 

The  trust  of  the 
term  declared ; 


to  raise  portions 
for  vounger 
children. 


payable  at  cer- 
udn  times, 


with  mainte- 
nance at  the 
rate  o(i  per 
eeni. 


and  benefit  of 
surriTorship. 


If  no  sttch  ehild. 


them  (if  more  than  one),  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint  tenants,  and  of  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  all  and  every  such  daogoter 
and  daughters  lawfully  issuing ;  and  for  default  of  such  issue, 
then  to  the  use  and  behoof  of  the  heirs  of  the  body  of  him  the 
said  John  Barker  lawfully  issuing  :  and  for  default  of  such  heirs, 
then  to  the  use  and  behoof  of  the  said  Cecilia,  the  wife  of  the 
said  Abraham  Barker,  and  of  her  heirs  and  assiras  for  ever.  Avd 
as  to,  for,  and  concerning  the  term  of  five  hundred  years  herein- 
before limited  to  the  said  Charles  Browne  and  Richard  Move, 
their  executors,  administrators,  and  assigns,  as  aforesaid,  it  is 
hereby  declared  and  agreed  by  and  between  all  the  said  parties  to 
these  presentSythat  the  same  is  so  limited  to  them  upon  the  trusts, 
and  to  and  for  the  intents  and  purposes,  and  under  and  subject  to 
the  provisoes  and  agreements,  hereinafter  mentioned,  expressed, 
and  declared,  of  and  concerning  the  same :  that  is  to  say,  in  case 
there  shall  be  an  eldest  or  only  son  and  one  or  more  other  child  or 
children  of  the  said  John  Barker  on  the  body  of  the  said  Katherine 
his  intended  wife  to  be  begotten,  then  upon  trust  that  they  the 
said  Charles  Browne  and  Richard  More,  their  executors,  adminis- 
trators, and  assigns,  by  sale  or  mortgage  of  the  said  term  of  five 
hundr^  years,  or  by  such  other  ways  and  means  as  they  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, shall  think  fit,  shall  and  do  raise  and  levy,  or  borrow  and 
take  up  at  interest,  the  sum  of  four  thousand  pounds  of  lawful 
money  of  Great  Britain,  for  the  portion  or  portions  of  such  othir 
child  or  children  (besides  the  eldest  or  only  son)  as  afi>resaid,  to 
be  equally  divided  between  them  (if  more  than  one)  share  and 
share  alike ;  the  portion  or  portions  of  such  of  them  as  shall  be  a 
son  or  sons  to  be  paid  at  his  or  their  respective  age  or  ages  of  twea- 
ty-one  years ;  ana  the  portion  or  portions  of  such  of  them  as  shall 
be  a  daughter  or  daughters  to  be  paid  at  her  or  their  respectire  age 
or  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  which 
shall  first  happen.  And  upon  this  further  trust*  that  in  the  mean 
time  and  until  the  same  portions  shall  become  payable  as  afore- 
said, the  said  Charles  Browne  and  Richard  More,  tneir  execnton, 
administrators,  and  assigns,  shall  and  do,  by  and  out  of  the 
rents,  issues,  and  profits  of  the  premises  aforesaid,  raise  and  levy 
such  competent  yearly  sum  and  sums  of  money  for  the  mainte- 
nance and  education  of  such  child  or  children,  as  shall  not  ex- 
ceed in  the  whole  the  interest  of  their  respective  portionr  after 
the  rate  of  four  pounds  in  the  hundred  yearly.  Provided  always, 
that  in  case  any  of  the  same  children  shall  happen  to  die  before 
his,  her  or  their  portions  shall  become  payable  as  aforesaid,  then 
the  portion  or  portions  of  such  of  them  so  dying  shall  go  and  be 
paid  unto  and  be  equally  divided  among  the  survivor  or  survivors 
of  them,  when  and  at  such  time  as  the  original  portion  or  por- 
tions of  such  surviving  child  or  children  shall  become  payable  as 
aforesaid.  Provided  also,  that,  in  case  there  shall  be  nosneh 
child  or  children  of  the  sud  John  Barker  on  the  body  of  the  said 
Katherine  his  intended  wife  begotten,  beskles  an  eldest  or  only 


▲PPBNDI3L.  vit 

SOD  ;  or  in  case  all  and  every  such  child  or  childreii  shall  happen       no.  ii. 
to  die  before  all  or  any  of  their  said  portions  shall  become  due     ^ — y- — * 
and  payable  as  aforesaid ;  or  in  case  the  said  portions,  and  also  orif  aiidie, 
such  maintenance  as  aforesaid,  shall  by  the  said  Charles  Browne  or  if  the  portions 
and  Richard  More,  their  executors,  administrators,  or  assigns,  be  ^  '^^^ 
raised  and  levied  by  any  of  the  ways  and  means  in  that  behalf 
afore-mentioned ;  or  in  case   the  same  by  such  person  or  per-  or  paid, 
sons  as  shall  for  the  time  being  be  next   in  reversion  or  re- 
mainder of  the  same  premises  expectant  upon  the  said  term  of 
five  hundred   years,  shall  be  paid,  or  well  and  duly  secured  or  lecured  by 
to  be  paid,  according  to  the  true  intent  and  meaning  of  these  in  remjandei^^ 
presents;  then  and  in  any  of  the  said  cases,  and  at  ftH  times |^| [^1^ ^^ 
thenceforth,  the  said  term  of  five  hundred  years,  or  so  much  cease. 
thereof  as  shall  remain  unsold  or  undisposed  of  for  the  purposes 
aforesaid,  shall  cease,  determine,  and  be  utterly  void  to  all  intents 
and  purposes,  any  thing  herein  contained  to  Uie  contrary  there- 
of in   anywise  notwithstanding.     Provided  also,   and  it  is  Condition,  that 
hereby  further  declared  and  agreed  by  and  between  all  the  said  tates^^reby 
parties  to  these  presents,  that  in  case  the  said  Abraham  Barker  f^^'^*^^ 
or  Cecilia  his  wife,  at  any  time  during  their  lives,  or  the  life  of  other  lands  or 
the  survivor  of  them,  with  the  approbation  of  the  said  David  ^S^^^."^ 
Edwards  and  Francis  Golding,  or  the  survivor  of  them,  or  the 
executors  and  administrators  of  such  survivor,  shall  settle,  con- 
vey, and  assure  other  lands  and  tenements  of  an  estate  of  inheri- 
tance in  fee-simple,  in  possession,  in  some  convenient  place  or 
places  within  the  realm  of  England,  of  equal  or  better  value 
than  the  said  capital  messuage,  lands,  tenements,  hereditaments, 
and  premises,  hereby  granted  and  released,  and  in  lieu  and  re- 
compence  thereof,  unto  and  for  such  and  the  like  uses,  intents 
and  purposes,  and  upon  such  and  the  like  trusts,  as  the  said 
capital  messuage,  lands,  tenements,  hereditaments,  and  premises 
are  hereby  settled  and  assured  unto  and  upon,  then  and  in  such 
case,  and  at  all  times  from  thenceforth,  all  and  every  the  use 
and  uses,  trust  and  trusts,  estate  and  estates  herein  before  limited, 
expressed,  and  declared  of  or  concerning  the  same,  shall  cease, 
determine,  and  be  utterly  void  to  all  intents  and  purposes ;  and 
the  same  capital  messuage,  lands,  tenements,  hereditaments, 
and  premises,  shall  from  thenceforth  remain  and  be  to  and  for 
the  only  proper  use  and  behoof  of  the  said  Abraham  Barker  or 
Cecilia  his  wife,  or  the  survivor  of  them,  so  settling,  convey- 
ing, and  assuring  such  other  lands  and  tenements  as  aforesaid, 
and  of  his  or  her  heirs  and  assigns  for  ever ;  and  to  and  for  no 
other  use^  intent,  or  purpose  whatsoever ;  any  thing  herein  con- 
tained  to  the  contrary  thereof  in  any  wise  notwithstanding. 
Akd,  for  the  considerations  aforesaid,  and  for  barring  all  estates-  Covenant  to 
tail,  and  all  remainders  or  reversions  thereupon  expectant  or  [V^ statute 3&4 
depending,  if  any  be  now  subsisting  and  unbarred  or  otherwise  ^"^  ^^-  c*  ''^O 
undetermined,  of  and  in  the  said  capital  messuage,  lands,  tene- 
ments, hereditaments,  and  premises,  hereby  granted  and  released, 
or  mentioned  to  be  hereby  granted  and  released,  or  any  of  them, 
or  any  part  thereof,  the  said  Abraham  Barker  for  himself  and 
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No.  II.        the  said  Cecilia  his  wife,  his  and  her  heire,  executors,  and  ad- 

^^ — V '     ministrators,  and  the  said  John  Barker  for  himself,  his  heirs, 

executors,  and  administrators,  do,  and  each  of  them  doth,  re- 
t  spectively  covenant,  promise  and  grant,  to  and  with  the  said 

David  Edwards  and  Francis  Golding-,  their  heirs,  executors,  and 
administrators,  by  these  presents,  that  they  the  said  Abraham 
Barker  and  Cecilia  his  wife,*and  John  Barker,  shall  and  will,  at 
the  costs  and  charges  of  the  said  Abraham  Barker,  before  the 
end  of  Michaelmas  term  next  ensuing  the  date  hereof,  acknow- 
ledge and  levy,  before  his  majesty's  justices  of  the  court  of 
Common  Pleas  at  Westminster,  one  or  more  fine  or  fines,  sur 
cognizance  de  droit,  come  ceo,  Sfc.  with  proclamations  accoiding 
to  the  form  of  the  statutes  in  that  case  made  and  provided,  and 
the  usual  course  of  fines  in  such  cases  accustomed,  unto  the  said 
David  Edwards,  and  his  heirs,  of  the  said  capital  messuage, 
lands,  tenements,  hereditaments,  and  premises,  by  such  apt  and 
convenient  names,  quantities,  qualities,  number  of  acres  and 
other  descriptions  to  ascertain  the  same,  as  shall  be   thought 
meet ;  which  said  fine  or  fines^  so  as  aforesaid,  or  in  any  other 
manner,  levied  and  acknowledged,  or  to  be  levied  and  ac- 
knowledged,  shall    be   and   enure,    and    shall    be  adjudged, 
deemed,  construed,  and  taken,  and  so  are  and  were  meant 
and  intended,  to  be  and  enure,  and  are  hereby  declared  by 
all  the  said  parties  to  these  presents  to  be  and  enure,  to  the 
use  and  behoof  of  the  said  David  Edwards,  and  his  heirs  and 
in  order  to  make  assigns ;  to  the  intent  and  purpose  that  the  said  David  Edwards 
vraSoeVhata     ™*y>  ^7  vi^ue  of  the  Said  fine  or  fines  so  corenanted  and  agreed 
recovciV  may     to  be  levied  as  aforesaid,  be  and  become  perfect  tenant  of  the 
be  suffered;        freehold  of  the  said  capital  messuage,  lands,  tenements,  heredi- 
taments, and  all  other  me  premises,  to  the  end  that  one  or  more 
good  and  perfect  common  recovery  or  recoveries  may  be  thereof 
had  and  suffered,  in  such  manner  as  is  hereinafter  for  that  pur- 
pose mentioned.     And  it  is  hereby  declared  and  agreed  by  and 
between  all  the  said  parties  to  these  presents,  that  it  shall  ana  may 
be  lawful  to  and  for  the  said  Francis  Grolding,  at  the  costs  and 
charges  of  the  said  Abraham  Barker,  before  the  end  of  Michael- 
mas term  next  ensuing  the  date  hereof,  to  sue  forth  and  prose- 
cute out  of  his  majesty*s  high  court  of  Chancery,  one  or  more 
writ  or  writs  of  entry  sur  disseisin  en  le  post,  returnable  before 
his  majesty's  justices  of  the  court  of  Common  Pleas  at  West- 
minster, Uiereby  demanding  by  apt  and  convenient  names, 
quantities,  qualities,  number  of  acres,  and  other  descriptions,  the 
said   capital  messuage,  lands,  tenements,  hereditaments,  and 
premises,  against  the  said  David  Edwards ;  to  which  said  writ 
or  writs  of  entry,  he  the  said  David  Edwards  shall  appear  gratis, 
i  either  in  his  own  proper  person,  or  by  his  attorney  thereto  law- 

fully authorised,  and  vouch  over  to  warranty  the  said  Abraham 
Barker  and  Cecilia  his  wife,  and  John  Barxer ;  who  shall  also 
gratis  appear  in  their  proper  persons,  or  by  their  attorney  or 
attornies,  thereto  lawfully  authorised,  and  enter  into  the  war- 
ranty, and  vouch  over  to  warranty  the  common  vouchee  of  the 
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■ame  oourt ;  who  •hall  also  appear,  and  alter  imparlance  shall       no.  zi. 
make  de&ult :  so  as  judgment  shall  and  may  be  tnereupon  had     ^^-nr — ' 
and  given  for  the  said  Francis  Golding,  to  recover  the  said 
capital  messuage,  lands,  tenements,  hereditaments,  and  premises; 
against  the  said  David  Edwards,  and  for  him  to  recover  in  valua 
against  the  said  Abraham  Barker  and  Cecilia  his  wife,  and  John 
Barker,  and  for  them  to  recover  in  value  against  the  said  common 
vouchee,  and  that  execution  shall  and  may  be  thereupon  awarded 
and  had  accordingly,  and  all  and  ever^  other  act  and  thing  be 
done  and  executed,  neediul  and  requisite  for  the  suffering  and 
perfecting  of  such  common  recovery  or  recoveries,  with  vouchers 
as  aforesaid.    And  it  is  hereby  further  declared  and  agreed  by  ^  enure, 
and  between  all  the  said  parties  to  these  presents,  that  immedi- 
ately from  and  after  the  suffering  and  perfecting  of  the  said 
recovery  or  recoveries,  so  as  aforesaid,  or  in  any  other  manner, 
or  at  any  other  time  or  times,  suffered  or  to  be  suffered,  as  well 
tbese  presents  and  the  assurance  hereby  made,  and  the  said  fine 
or  fines  so  covenanted  to  be  levied  as  aforesaid,  as  also  the 
said  recovery  or  recoveries,  and  also  all  and  every  other  fine  and 
fines,  recovery  and  recoveries,  conveyances,  and  assurances  in 
the  law  whatsoever  heretofore  had,  made,  levied,  suffered,  or 
executed,  or  hereafter  to  be  had,  made,  levied,  suffered,  or  ex- 
ecuted, of  the  said  capital  messuage,  lands,  tenements,  heredita- 
ments, and  premises,  or  any  of  them,  or  any  part  thereof,  by  and 
between  the  said  parties  to  these  presents,  or  any  of  them,  or 
whereunto  they  or  any  of  them  are  or  shall  be  parties  or  privies, 
shall  be  and  enure,  and  shall  be  adjudged,  deemed,  construed, 
and  taken,  and  so  are  and  were  meant  and  intended,  to  be  and 
enure,  and  the  recoveror  or  recoverors  in  the  said  recovery  or 
recoveries  named  or  to  be  named,  and  his  or  their  heirs,  shaH 
stand  and  be  seised  of  the  said  capital  messuage,  lands,  tene-  *»  ^^JSuTdllS. 
ments,  hereditaments,  and  premises,  and  of  every  part  and  pared 
thereof,  to  the  uses,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes,  and  under  and  subject  to  the  provisoes,  limita- 
tions, and   agreements,   herein-before    mentioned,    expressed, 
and  declared,  of  and  concerning  the  same.     And  the  said  ouier  eore- 
Abraham  Barker,  party  hereunto,  doth  hereby,  for  himself,  his'^^^' 
heirs,  executors,  and  administrators,  further  covenant,  promise, 
grant  and  agree  to  and  with  the  said  David  Edwards  and  Francis 
Golding,  their  heirs,  executors,  and  administrators,  in  manner 
and  form  following;  that  is  to  say,  that  the  said  capital  mes-  for  quiet  enjoy- 
suage,  lands,  tenements,  hereditaments,  and  premises,  shall  and  ment. 
may  at  all  times  hereafter  remain,  continue,  and  be,  to  and  for 
the  uses  and  purposes,  upon  the  trusts,  and  under  and  subject 
to  the  provisoes,  limitations,  and  agreements,  herein-before  men- 
tioned, expressed,  and  declared,  of  and  concerning  the  same ; 
and  shall  and  may  be  peaceably  and  quietly  had,  held,  and  en- 
joyed accordingly,  without  any  lawful  let  or  interruption  of  or 
by  the  said  Abraham  Barker  or  Cecilia  his  wife,  parties  hereunto, 
his  or  her  heirs  or  assigns,  or  of  or  by  any  other  person  or  per- 
sons lawfully  claiming  or*  te  claim  firom,  by^  or  under,  or  in  trust 
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No.  ».  ^     for  him,  her,  them,  or  any  of  them ;  or  fnMn,  by,  or  under  his  or 
^      '     her  ancestors,  or  any  of  them;  and  shall  so  remain,  continue, 
•umteMcet ;       *"^  ^®»  ^^^  *"*^  clcar,  and  freely  and  clearly  acquitted,  exone- 
rated, and  discharged,  or  otherwise  by  the  said  Abraham  Barker 
or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs,  executors, 
or  administrators,  well  and  sufficiently  saved,  defended,  kept 
harmless,  and  indemnified,  of,  from,  and  against  all  former  and 
other  gifts,  grants,  bargains,  sales,  leases,  mor^ages,  estates, 
titles,  troubles,  charges,  and  incumbrances  whatsoever,  had, 
made,  done,  committed,  occasioned,  or  suffered,  or  to  be  had, 
made,  done,  committed,  occasioned,  or  suffered,  by  the  said 
Abraham  Barker  or  Cecilia  his  wife,  or  by  his  or  her  ancestors, 
or  any  them,  or  by  his,  her,  their,  or  any  of  their,  act,  means, 
and  for  forther    asscnt,  conscnt,  or  procurement :  And  moreover  tliat  he  the 
•Muranee.  ^^^  Abraham  Barker  and  Cecilia  his  wife,  parties  hereunto,  and 

his  or  her  heirs,  and  all  other  persons  having  or  lawfully  claiming, 
or  which  shall  or  may  have  or  lawfully  claim,  any  estate,  right, 
title,  trust,  or  interest,  at  law  or  in  equity,  of,  in,  to,  or  out  of, 
the  said  capital  messuage,  lands,  tenements,  hereditaments,  and 
premises,  or  any  of  them,  or  any  part  thereof,  by  or  under  or  in 
trust  for  him,  her,  them,  or  any  of  them,  or  by  or  under  his  or 
her  ancestors  or  any  of  them,  shall  and  will,  from  time  to  time, 
and  at  all  times  hereafter,  upon  every  reasonable  request,  and  at 
the  costs  and  charges  of  the  said  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  administrators,  make,  do,  and  execute,  or  cause  to  be 
made,  done,  and  executed,  all  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  conveyances,  and  assurances  in  the  law 
whatsoever,  for  the  further,  better,  more  perfect,  and  absolute 
granting,  conveying,  settling,  and  assuring  of  the  same  capital 
messuage,  lands,  tenements,  hereditaments,  and  premises,  to  and 
for  the  uses  and  purposes,  upon  the  trusts,  and  under  and  sub- 
ject to  the  provisoes,  limitations,  and  agreements  herein-before 
mentioned,  expressed,  and  declared,  of  and  concerning  the  same, 
as  by  the  said  David  Edwards  and  Francis  Golding,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators, 
or  their  or  any  of  their  counsel  learned  in  the  law,  shall  be  rea- 
sonably advised,  devised,  or  required :  so  as  such  further  assur- 
ances contain  in  them  no  further  or  other  warranty,  or  covenants 
than  against  the  person  or  persons,  his,  her,  or  their  heirs,  who 
shall  make  or  do  the  same ;  and  so  as  the  party  or  parties  who 
shall  be  requested  to  make  such  further  assurances,  be  not  com- 
pelled or  compellable,  for  making  or  doing  thereof,  to  go  and 
travel  above  five  miles  from  his,  her,  or  their  then  respective 
Power  of  reroea- dwellings,  or  places  of  abode.  Provided  lastly,  and  it  is 
**"°*  hereby  further  declared  and  agreed  by  and  between  all  the  parties 

to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Abraham  Barker  and  Cecilia  his  wife,  John  Barker  and 
Katherine  his  intended  wife,  and  David  Edwards,  at  any  time  or 
times  hereafter,  during  their  joint  lives,  by  any  writing  or  writ- 
ings under  their  respective  hands  and  seals,  and  atteisted  by  two 
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or  more  credible  witnesses,  to  revoke,  make  void,  alter,  or  change     ,  ^<»'  ^^-, 
all  and  every  or  any  the  use  and  uses,  estate  and  estates,  herein  '^ 

and  hereby  before  limited  and  declared,  or  mentioned  or  intended 
to  be  limited  and  declared,  of  and  in  the  capital  messuage,  lands, 
tenements,  hereditaments,  and  premises  aforesaid,  or  of  and  in 
any  part  or  parcel  thereof,  and  to  declare  new  and  other  uses  of 
the  same,  or  of  any  part  or  parcel  thereof,  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding  In  Conciiuioa. 
WITNESS  whereof  the  parties  to  these  presents  their  hands  and  seals 
have  subscribed  and  set,  the  day  and  year  first  above  written. 

Sealed  and  delivered,  being  ^     Abraham  Barker.  (L.S.) 

first  duly  stamped,  in  the  C     Cecilia  Barker.  (L.S.) 

presence  of                       V      David  Edwards.  (L.S.) 

George  Carter.                    Francis  Golding.  (L.S.) 

William  Browne.                 Charles  Browne.  (L.S.) 

Richard  More,  (L.S.) 

John  Barker.  (L.S.) 
Katherine  Edwards.  (L.S.) 

No.  IIL  No.  III. 

AN  OBLIGATION,  OR  BOND,  WITH  CONDITION 
FOR  THE  PAYMENT  OF  MONEY. 

Know  all  men  by  these  presents,  that  I  David  Edwards 
of  Lincoln's  Inn,  in  the  county  of  Middlesex,  esquire,  am  held 
and  firmly  bound  to  Abraham  Barker  of  Dale  Hall  in  the  county 
of  Norfolk,  esquire,  in  ten  thousand  pounds  of  lawful  money  of 
Great  Britain  to  be  paid  to  the  said  Abraham  Barker,  or  his  cer- 
tain attorney,  executors,  administrators,  or  assigns ;  for  which 
payment  well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors,  and  administrators,  firmly  by  these  presents,  sealed 
with  my  seal.  Dated  the  fourth  day  of  September  in  the  twenty-f 
first  year  of  the  rei^  of  our  sovereign  lord  George  the  second, 
by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland^ 
defender  of  the  faith,  and  so  forth,  and  in  the  year  of  our  Lord 
bne  thousand  seven  hundred  and  forty-seven. 

The  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  David  Edwards,  his  heirs,  executors,  or  administrators, 
do  and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above-named  Abraham  Barker,  his  executors,  administrators,  or 
assigns,  the  full  sum  of  five  thousand  pounds  of  lawful  British 
money,  with  lawful  interest  for  the  same,  on  the  fourth  day  of 
March  next  ensuing  the  date  of  the  above- written  obligation, 
then  this  obligation  shall  be  void  and  of  none  efiect,  or  else  shall 
be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered,  being  first 

duly  stamped,  in  the  presence  V   David  Edwards.  (L.S.) 
of 

George  Carter. 
William  Browne. 
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,^0-  iv» ,  No.  IV. 

^^"""^^     A  FINE(l)  OF  LANDS  SUR  COGNIZANCE  DK  DROIT, 

COME  CEO,  &c. 

Sect.  1.     Writ  of  Covenant  (2) ;  oa  Prjkcipe. 

GrEORGE  the  second,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth,  to 
the  sheriff  of  Norfolk,  greeting.  Command  Abraham  Barker, 
esquire,  and  Cecilia  his  wife,  and  John  Barker,  esquire,  that 
justly  and  without  delay  they  perform  to  David  Edwards, 
esquire,  the  covenant  made  between  them  of  two  messuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with 
the  appurtenances,  in  Dale ;  and  unless  they  shall  so  do,  and  if 
the  said  David  shall  give  you  security  of  prosecuting  his  claim, 
then  summon  by  good  summoners  the  said  Abraham,  Cecilia, 
and  John,  that  they  appear  before  our  justices  at  Westminster, 
from  the  day  of  St.  Michael  in  one  month,  to  show  wherefore 
they  have  not  done  it :  and  have  you  there  the  summoners,  and 
this  writ.  Witness  ourself  at  Westminister  the  ninth  day  of 
October,  in  the  twenty-first  year  of  our  reign. 

Summoners  of  the  ^ 
flheriff't rtturn.  Pledges  of     1  John  Doe.  within-named  A-/ John  Den. 

prosecution,  /  Richard  Roe.     braham,  Cecilia,  i  Richard  Pen. 

and  John  y 


Sect.  2.    The  License  to  agree. 

Norfolk,  1  DAVID  EDWARDS,  esquire,  gives  to  the  kmi 
to  wit.  /the  kmg  ten  marks,  for  license  to  agree  with  Abra- 
ham Barker,  esquire,  of  a  plea  of  covenant  of  two  messuages, 
two  wardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
meaoow,  two  hundred  acres  of  pasture,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale. 


Sect.  3.    The  Covcord. 

AND  the  agreement  is  such,  to  wit,  that  the  aforesaidAbraham, 
Cecilia,  and  John  have  acknowledged  the  aforesaid  tenements, 
with  the  appurtenances,  to  be  the  right  of  him  the  said  David, 
as  those  which  the  said  David  hath  of  the  gift  of  the  aforesaid 
Abraham,  Cecilia,  and  John ;  and  those  they  have  renused  and 
quitted  claim,  from  them  and  their  heirs,  to  the  aforesaid  David, 
and  his  heirs,  for  ever.  And  further,  the  same  Abraham,  Ceci- 
lia, and  John,  have  granted,  for  themselves  and  their  heirs,  that 
they  will  warrant  to  the  aforesaid  David,  and  his  heirs,  the  afore- 
said tenements,  with  the  appurtenances,  against  all  men,  for 
even     And  for  this  recognition,  remise,  quit-claim,  warranty, 

(1)  Fines  were  abolished  by  statute  3  &  4  Gnl.  IV.  c.  74, 

(2)  AboUshed  by  sUtute  3  «c  4  Gul.  IV.  c.  27,  s.  36. 
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fine,  and  agreement,  the  said  David  hath  given  to  the  said  Abrar       ^^'  ^^' 
bam,  Cecilia,  and  John,  two  hundred  pounds  sterling. 


Sect.  4.     The  Note  or  Abstract. 

Norfolkyi  BETWEEN  David  Edwards,  esquire,  complainant, 
to  wit.  /  and  Abraham  Barker,  esquire,  and  Cecilia  his  wife, 
and  John  Barker,  esquire,  deforciants,  of  two  messuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with 
the  appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was 
summoned  between  them :  to  wit,  that  the  said  Abraham,  Ceci- 
lia, and  John,  have  acknowledged  the  aforesaid  tenements,  with 
the  appurtenances,  to  be  the  right  of  him  the  said  David,  as 
those  which  the  said  David  hath  of  the  gift  of  the  aforesaid 
Abraham,  Cecilia,  and  John ;  and  those  they  have  remised  and 
quitted  claim,  from  them  and  their  heirs,  to  the  aforesaid  David 
and  his  heirs  for  ever.  And  further,  the  same  Abraham,  Cecilia, 
and  John,  have  granted  for  themselves,  and  their  heirs,  that 
they  will  warrant  to  the  aforesaid  David,  and  bis  heirs,  the  afore- 
said tenements,  with  the  appurtenances,  against  all  men,  for 
ever.  And  for  this  recognition,  remise,  quit-claim,  warranty, 
fine,  and  agreement,  the  said  David  hath  given  to  the  said  Abra- 
ham, Cecilia,  and  John,  two  hundred  pounds  sterling. 


Sect.  5.  The  Foot, Chirograph,  or  Indektoresofthe  Fine. 

Norfolk,  1  THIS  is  tbb  final  agreemekt,  made  in  the  court 
to  wit.  /of  the  lord  the  king  at  Westminster,  from  the  day 
of  Saint  Michael  in  one  month,  in  the  twenty-first  year  of  tha 
reign  of  the  lord  George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  so  forth,  before  John  Willes,  Thomas  Abney,  Thomas  Bur- 
net, and  Thomas  Birch,  justices,  and  other  faithful  subjects  of 
the  lord  the  king  then  there  present,  between  David  Edwards,  es- 
quire, complainant,  and  Abraham  Barker,  esquire,  and  CecOia  his 
wife,  and  John  Barker,  esquire,  deforciants,  of  two  messuages, 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres 
of  meadow,  two  hundred  acres  of  pasture,  and  fifty  acres  of 
wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea  of 
covenant  was  summoned  between  them  in  the  said  court ;  to 
wit,  that  the  aforesaid  Abraham,  Cecilia,  and  John,  have  ac« 
knowledged  the  aforesaid  tenements,  with  the  appurtenances,  to 
be  the  risht  of  him  the  said  David,  as  those  which  the  said 
David  hath  of  the  gift  of  the  aforesaid  Abraham,  Cecilia,  and 
John ;  and  those  they  have  remised  and  quitted  claim,  from 
them  and  their  heirs,  to  the  aforesaid  David,  and  his  heirs,  for 
ever.  And  further,  the  same  Abraham,  Cecilia,  and  John,  have 
granted  for  themselves  and  their  heirs,  that  they  will  warrant  to 
the  aforesaid  David  and  his  heirs,  the  aforesaid  tenements,  with 
the  appurtenances,  against  all  men,  for  ever.     And  for  this 
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No.  IV.  recognition,  remise,  quit-claim,  warranty,  fine,  and  agreement^ 
the  said  David  hath  given  to  the  said  Abraham,  Cecilia,  and 
John,  two  hundred  pounds  sterling. 


Sect.  6.   Proclamations  endorsed  upon  the  Fine,  accord- 
ing TO  THE  Statutes. 

THE  first  proclamation  was  made  the  sixteenth  day  of 
November,  in  the  term  of  Saint  Michael,  in  the  twenty-first 
year  of  the  king  within  written. 

The  second  proclamation  was  made  the  fourth  day  of  Febru- 
ary, in  the  term  of  Saint  Hilary,  in  the  twenty-first  year  of  the 
king  within  written. 

The  third  proclamation  was  made  the  thirteenth  day  of 
May,  in  the  term  of  Easter,  in  the  twenty-first  year  of  the  king 
within  written. 

The  fourth  proclamation  was  made  the  twenty-eighth  day  of 
June,  in  the  term  of  the  holy  Trinity,  in  the  twenty-second  year 
of  the  king  within  written. 


N«.  V.  No.  V. 

A  COMMON  RECOVERY  (3)  OF  LANDS  WITH 

•DOUBLE  VOUCHER. 

Sect.  1.     Writ  of  Entry  sur  Disseisin  in  the  Post;  ok 

Prjecipe. 

OeORGE  the  second,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth,  to 
the  sheriff  of  Norfolk,  greeting.  Command  David  Edwards, 
esquire,  that,  justly  and  without  delay,  he  render  to  Francis 
Golding,  clerk,  two  messuages,  two  gardens,  three  hundred 
acres  of  land,  one  hundred  acres  of  meadow,  two  hundred  acres 
of  pasture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in 
Dide,  which  he  claims  to  be  his  right  and  inheritance,  and  into 
which  the  said  David  hath  not  entry,  unless  after  the  disseisin, 
which  Hugh  Hunt  thereof  unjustly,  and  without  judgment,  hath 
made  to  the  aforesaid  Francis,  within  thirty  years  now  last  past, 
as  he  saith,  and  whereupon  he  complains  that  the  aforesaid 
David  deforceth  him.  And  unless  he  shall  so  do,  and  if  the 
said  Francis  shall  give  you  security  of  prosecuting  his  claim, 
then  summon  by  g(^  summoners  the  saia  David,  that  he  appear 
before  our  justices  at  Westminster  on  the  octave  of  Saint  Mar- 
tin, to  show  wherefore  he  haUi  not  done  it :  and  have  you  there 
'  theaummonersy  and  this  writ.  Witness  ourself  at  Westminster, 
• 

*  Note,  that,  if   the  recovery  be  had  with  tingle  voucher,    the  parts 
marked  *'  thus**  in  tect.  2,  are  omitted. 

(3)  Common  recoveriei  were  abolished  by  statnte  3  &  4  Gol.  IV,  c.  74 « 
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the  twenty-ninth  day  of  October,  in  the  twenty-firat  year  of  our 

reign. 

Pledges  of   i  John  Doe  Summoners  of  the  *]  j  .     jv  sheriff's  return. 

prosecution, /Richard  Roe.  within-named    f  pjchardFe 


Sect.  2.     Exemplification  of  the  Recovery  Roll. 

GEORGE  the  second,  by  the  grace  of  God,  of  Great  Britain^ 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth » 
to  all  to  whom  these  our  present  letters  shall  come,  greeting. 
Know  ye,  that  among  the  pleas  of  land  enrolled  at  Westminster, 
before  Sir  John  Willes,  knight,  and  his  fellows,  our  justices  of 
the  bench,  of  the  term  of  Saint  Michael,  in  the  twenty-first  year 
of  our  reign,  upon  the  fifty-second  roll  it  is  thus  contained : 
Entry  returnable  on  the  octave  of  Saint  Martin.     Norfolk,  to  Return, 
wit :  Francis  Golding,  clerk,  in  his  proper  person  demandetli  Demand  again.it 
against  David  Edwards,  esquire,  two  messuages,  two  gardens,  *^*  *<^n»n*- 
three  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the  ap- 
purtenances, in  Dale,  as  his  right  and  inheritance,  and  into  which 
the  said  David  hath  not  entry,  unless  after  the  disseisin  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment,  hath  made 
to  the  aforesaid  Francis,  within  thirty  years  now  last  past.     And  Count, 
whereupon  he  saith,  that  he  himself  was  seised  of  the  tenements 
aforesaid,  with  tlie  appurtenances,  in  his  demesne  as  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that  now 
is,  by  taking  the  profits  thereof  to  the  value  [*of  six  shillings  and  Espieei. 
eight  pence,  and  more,  in  rents,  corn,  and  grass]  :  and  into 
which  [the  said  David  hath  not  entry,  unless  as  aforesaid]  :  and 
thereupon  he  bringeth  suit  [and  good  proof].    And  the  said  Defence  of  the 
David  in  his  proper  person  comes  and  defendeth  his  right,  when  *®"****- 
[and  where  it  snail  behove  him],  and  thereupon  voucheth  to  voucher, 
warranty  *'  John  Barker,  esquire ;  who  is  present  here  in  court "  warranty. 
''  in  his  proper  person,  and  the  tenements  aforesaid,  with  the 
'*  appurtenances  to  him  fi-eely  warranteth  [and  prays  that  the 
**  said  Francis  may  count  agamst  him].    And  hereupon  the  said  «  Demand 
**  Francis  demandeth  against  the  said  John,  tenant  by  his  own  "  JjJ^^**** 
**  warranty,  the  tenements  aforesaid,  with  the  appurtenances, 
"  in  form  aforesaid,  &c.     And  whereupon  he  saith,  that  he  him-  "  Count 
^  self  was  seised  of  the  tenements  aforesaid,  with  the  appurte* 
'*  nances,  in  his  demesne  as  of  fee  and  right,  in  time  of  peace,  in 
**  the  time  of  the  lord  the  king  that  now  is,  by  taking  the  profits 
''  thereof  to  the  value,  &c.     And  into  which,  &c.     And  there- 
**  upon  he  bringeth  suit,  &c.     And  the  aforesaid  John,  tenant ;;  p^^^gjj ^' ^'^^ 
**  by  his  own  warranty,  defends  his  right,  when,  &c.  and  there- 
•'upon   he   further  voucheth  to  warranty"   Jacob   Morland ;  !I ^^'^^ ^^®**- 
who  is  present  here  in  court  in  his  proper  person,  and  the  tene-  wamnty. 

*  The  cUuses  between  hooks  are  no  otherwise  expressed  in  the  record 
than  by  an  &c.  i 
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No.  V. 


Demand  asainit 
Che  common 
▼onchee. 

Count 


Defence  of  the 
common  rou- 
chee. 

Ple«,fitt/ 
fin. 


Imparlance. 
Default  of 
the  common 
vouchee. 


Jadgment  for 
the  demandant. 

Recorery  In 
ralue. 


Amercement. 


Award  of  the 
writ  of  aeisin, 
and  return. 


Exemplification 
continued. 
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menti  aforesaid,  with  the  appurtenancei,  to  him  freely  waN 
ranteth,  &c.  And  hereupon  the  said  Francis  demandeth  against 
the  said  Jacob,  tenant  by  his  own  warranty,  the  tenements 
aforesaid,  with  the  appurtenances,  in  form  aforesaid.  Sec,  And 
whereupon  he  saith,  that  he  himself  was  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that  now 
is,  by  taking  the  profits  thereof  to  the  value,  &c.  And  into  which, 
&c.  And  thereupon  he  bringeth  suit,  &c.  And  the  aforesaid  Jacob, 
tenant  by  his  own  warranty,  defend&his  right,  when,  &c.  And 
saitlithat  the  aforesaid  Hugh  did  not  disseise  the  aforesaid  Francis 
of  the  tenements  aforesaid  as  the  aforesaid  Francis  by  his  writ  and 
count  aforesaid  above  doth  suppose  :  and  of  this  he  puts  himself 
upon  the  country.  And  the  aforesaid  Francis  thereupon  craveth 
leave  to  imparl;  and  he  hath  it.  And  afterwards  the  aforesaid 
Francis  cometh  again  here  into  court,  in  this  same  term  in  his 
proper  person,  and  the  aforesaid  Jacob,  though  solemnly  called, 
cometh  not  again,  but  hath  departed  in  contempt  of  the  court,  and 
maketh  default.  Therefore  it  is  considered,  that  the  afore- 
said Francis  do  recover  his  seisin  against  jthe  aforesaid  David  of 
the  tenements  aforesaid,  with  the  appurtenances :  and  that  the 
said  David  have  of  the  land  aforesaid  "John,  to  the  value  [of  the 
"  tenements  aforesaid];  and  further,  that  the  said  John  have  of 
"  the  land  of  the  s^iid"  Jacob  to  the  ralue  [of  the  tenements  afore- 
said]. And  the  said  Jacob  in  mercy.  And  hereupon  the  said 
Francis  prays  a  writ  of  the  lord  the  King,  to  be  directed  to  the 
sheriff  of  the  county  aforesaid,  to  cause  him  to  have  fuD  seisin  of 
the  tenements  aforesaid,  with  the  appurtenances:  and  it  is 
granted  unto  him,  returnable  here  without  delay.  Afterwards, 
that  is  to  say,  the  twenty-eighth  day  of  November  in  this  same 
term,  here  cometh  the  said  Francis  in  his  proper  person  ;  and  the 
sheriff,  namely,  Sir  Charles  Thompson,  knight,  now  sendeth,  that 
he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the  twenty- 
fourth  day  of  the  same  month,  did  cause  the  said  Francis  to  have 
full  seisin  of  the  tenements  aforesaid  with  the  appurtenances,  as 
he  was  commanded.  All  and  singular  which  premises,  at  the 
request  of  the  said  Francis,  by  the  tenor  of  these  presents,  we 
have  held  eood  to  be  exemphfied.  In  testimony  whereof  we 
have  caused  our  seal,  appointed  for  sealing  writs  in  the  Bench 
aforesaid,  to  be  afHxed  to  these  presents.  Witness  Sir  John 
Willes,  knight,  at  Westminster,  tne  twenty-eighth  day  of  No- 
vember, in  the  twenty-first  year  of  our  reign. 

Cooke. 
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